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CAUSES  in  which  the  deciaiana  contained  in  the  AppeWtte 
Division  Reports  have  been  passed  upon  by  the  Court  of 
Appeals. 

Aabon  v.  Black 105  App.  Div.  911 

JudgmerU  affirmed:  222  N.  Y.  620. 
Allen-Kingston  Motor   Car   Co.   v.   Conboudatbd 

Nat.  Bank  op  New  York  City 162  App.  Div.  178 

Judgment  affirmed:  222  N,  F.  623. 

Amanna  9.  Village  of  Mount  Kisco 170  App.  Diy.  054 

Judgment  affirmed:  222  N.  Y.  720. 

American  Radiator  Co.  v.  City  op  New  York 177  App.  Div.  678 

Judgment  reversed  and  judgment  directed  for  appellant  in  accordance  vritk 
opinion  of  Pound,  J.:  223  N.  Y.  193. 

Amoroso  v.  Fruit  Auction  Co 160  App.  Div.  934 

Judgment  affirmed:  222  N.  Y.  627. 

Anderson  v.  Erie  R.  R.  Co 171  App.  Div.  687 

Order  affirmed  and  judgment  granted  on  the  stipulation:  223  N.  Y.  277. 
Anthony  &  Jones  Co.  v.  New  York  Central  &  H. 

R.  R.  R.  Co 167  App.  Div.  956 

Judgment  reversed  and  new  trial  granted:  223  N.  Y,  21. 

Armstrong  v.  Minbtto-Meriden  Co 166  App.  Div.  970 

Judgment  affirmed:  222  N.  Y,  561. 

Arroll  v.  Buffalo,  Lockport  &  Rochester  R.  Co  . .  164  App.  Div.  970 

Judgment  affirmed:  222  N.  Y,  595. 

Babeuf  v.  Eagle  Savings  &  Loan  Co 180  App.  Div.  909 

Appeal  dismissed:  222  N,  Y.  709. 

Barrow  v.  Barrow 168  App.  Div.  924 

Judgment  affirmed:  222  N.  Y.  591. 
Battle  Island  Paper  Co.  v.  Pacific  Coast  Casualty 

Co 166  App.  Div.  968 

Judgment  affirmed:  222  N.  Y.  614. 

Baylbs  v.  Wagner 163  App.  Div.  973 

Judgment  affirmed:  222  N.  Y.  571. 

Bbatty  v.  Guggenheim  Exploration  Co 167  App.  Div.  864 

Judgment  reversed  and  new  trial  granted:  223  N.  F.  294. 

Beilman  v.  United  Surety  Co 168  App.  Div.  921 

Judgment  affirmed:  222  N,  Y.  518. 

Beltz  v.  Buffalo,  Rochester  &  Pittsburgh  R.  Co.  .  171  App.  Div.  976 

Judgments   of  Appellate    Division   and   trial   court  reversed   and  complaint 

dismissed:  222  N.  Y,  433. 

Bitouo  ».  Bradley  Contracting  Co 166  App.  Div.  836 

Order  affirmed  and  judgment  absolute  ordered  against  appellant  on  the  stipu- 
lation: 222  N.  y.  553. 

Blake  v.  Village  of  Cornwall 167  App.  Div.  915 

Judgment  affirmed:  222  N.  Y.  597. 
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Bloomquist  v.  Fabson 170  App.  Div.    64 

JtuigmerU  modified,  and  aa  modified  affirmed:  222  N.  Y.  375. 

Brinlbt  ».  Nbvins 168  App.  Div.  948 

Judgment  affirmed:  222  N.  Y,  616. 

Bbown  v.  Associated  Operatinq  Co 165  App.  Div.  702 

Judgment  affirmed:  222  N,  Y.  566. 

Buchanan  v.  Evbnto 170  App.  Div.  908 

Judgment  affirmed:  222  N.  F.  631. 

BuBRBLL  V,  City  of  New  York 164  App.  Div.  245 

Judgment  affirmed:  222  N.  Y.  513. 

Caldwell  &  Son  Co  v.  Kellogg  Co 166  App.  Div.  963 

Judgment  affirmed:  222  N.  F.  618. 

Campullu  v.  Bradley  Contracting  Co 170  App.  Div.  972 

Judgment  affirmed:  222  N.  F.  634. 

Cannon  v.  Fargo 168  App.  Div.  921 

Judgment  of  Appellate  Ditnaion   reversed   and   that  of  trial  court  affirmed: 

222  N.  F.  321. 

Cavanagh  V,  McGovern 167  App.  Div.  926 

Judgment  affirmed:  222  N.  F.  534. 
Central    Trust    Co.    v.    Pittsburg,    Shawmut    & 

Northern  R.  R.  Co 179  App.  Div.  607 

Order  reversed  and  case  remiUed  for  consideration:  223  N.  F.  347. 

Chapman  v,  Fargo 165  App.  Div.  950 

Judgment  reversed  and  complaint  dismissed:  223  N.  F.  32. 

Chasen  v.  Astoria  Light,  Heat  &  Power  Co 168  App.  Div.  929 

Judgment  affirmed:  222  N,  F.  580. 
Cheney  Piano  Action  Co.  v.  N.  Y.  C.  &  H.  R.  R.  R. 

Co 166  App.  Div.  706 

Judgment  affirmed:  222  N,  F.  557. 
Christie  v.  New  York  Central  &  H.  R.  R.  R.  Co. . .  161  App.  Div.  941 

Appeal  dismissed:  222  N,  F.  667. 
Clarke   v.   Forty-second   Street,   Manhattanvillb 

&  St.  Nicholas  Ave.  R.  Co 168  App.  Div.  915 

Judgment  affirmed:  222  N.  F.  668. 

Clausen  v.  Title  Guaranty  &  Surety  Co 168  App.  Div.  569 

Judgment  affirmed:  222  N,  F.  675. 

CoGUo  V.  Bradley  Contracting  Co 169  App.  Div.  934 

Judgment  affirmed:  222  N,  F.  598. 
Colt  v.  Colt 169  App.  Div.  936 

Judgment  affirmed:  222  N.  F.  576. 
CoMRiE  V.  KiiEif  AN 162  App.  Div.  610 

Judgm^ent  affirmed:  222  N,  F.  558, 

Continental  Securities  Co.  v.  Belmont 168  App.  Div.  483 

Judgment  affirmed:  222  N,  F.  673. 

Continental  Securities  Co.  v.  New  York  Central 

R.  R.  Co 179  App.  Div.  355 

Order  affirmed:  222  N.  F.  650. 
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Conway  v.  Farish-Stapford  Co 170  App.  Div.  903 

Order  affirmed  and  judgment  absolute  ordered  againet  appellant  on  the  etipur 
latian:  222  N.  Y.  095. 

Conway  v.  Naylor 170  App.  Div.  230 

Jttdgment  of  Appellate  Dwieion  reversed  and  that  of  Trial  Term  affirmed: 

222  N.  F.  437. 

Crambb  v.  Bbownell 166  App.  Div.  456 

Judgment  affirmed:  222  N.  Y.  705. 

Cbaher  v.  Grand  Rapids  Show  Case  Co 165  App.  Div.  942 

Judgment  reversed  and  new  trial  granted:  223  N.  Y.  63. 

Cream  or  Wheat  Co.  0.  Crist  Co.     (2  oases) 116  App.  Div.  870 

Judgment  reversed:  222  N.  Y.  487. 
CuRRAN  V.  Opfenheiher 164  App.  Div.  746 

Judgment  affirmed:  222  N.  Y.  615. 

CuRRo  9.  New  York,  Ontario  &  Western  R.  Co.  .  162  App.  Div.  926,  932 
Appeal  dismissed:  222  N.  Y.  590. 

Davis  v.  International  R.  Co 169  App.  Div.  968 

Judgment  affirmed:  222  N.  Y.  606. 
Day  V,  City  of  Dunkirk 170  App.  Div.  936 

Judgment  affirmed:  222  N.  Y.  705. 

Db  Carvalho  V,  Brunnbr 171  App.  Div.  938 

Judgment  reversed  and  new  trial  granted:  223  AT.  Y,  284. 

Dbrouin  v.  New  York  Air  Brake  Co 169  App.  Div.  968 

Judgment  affirmed:  222  N.  Y.  627. 

Doonan  ».  Killilea 170  App.  Div.  954 

Judgments  reversed  and  judgment  rendered  for  defendants  on  demurrer:  222 

N.  Y.  399. 
DoRNiN  V.  DoRNiN 176  App.  Div.  908 

Judgment  affirmed:  232  N.  Y.  531. 
DoRT  V,  Beecher 177  App.  Div.  946 

Judgment  affirmed:  222  N.  Y,  589. 
DuFFBY  V.  Wills,  Inc 168  App.  Div.  903 

Judgment  affirmed:  232  N.  Y.  672. 
Dunn  ».  Standard  Gas  Light  Co.  of  New  York 170  App.  Div.  909 

Judgment  affirmed:  222  N,  Y.  671. 
Earle  v.  Earle 164  App.  Div.  713 

Judgment  affirmed:  222  N.  Y.  589. 
Edwards  v.  People 178  App.  Div.  949 

Appeal  dismissed:  222  N.  Y.  655. 
Empire  Trust  Co.  v.  Coleman 167  App.  Div.  912 

Judgment  affirmed:  222  N.  Y.  577. 
Pagan  v.  Ulrich 166  App.  Div.  342 

Judgment  affirmed:  232  N.  Y.  696. 
Fariello  v.  Murray 167  App.  Div.  959 

Judgment  affirmed:  222  N.  Y.  638. 
Pbnner  Co.  r.  McKay 170  App.  Div.  936 

Judgment  affirmed:  222  N,  Y.  633. 
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FiNKBLBTBiN  V.  Iboquois  Doob  Co 168  App.  Div.  794 

Judgment  affirmed:  222  N.  Y.  599. 

FiBBT  Bank  of  Notasulga  v.  Jonbs 167  App.  Div.  929 

Judgment  affirmed:  222  N.  Y.  579. 
FiBST  National  Bank   of  High  Bbidob,   N.   J.,   v. 

Hudson ^ 166  App.  Div.    61 

Judgment  modified,  and  as  modifi^  affirmed:  222  N.  Y.  556. 

FiBST  National  Bank  of  Watebloo  v.  Stobt 163  App.  Div.  279 

Judgment  affirmed:  222  N.  Y.  562. 

Fleischman  ».  FuBGUEsoN 174  App.  Div.  310 

JudgmerU  reversed  and  complaint  dismissed:  223  N,  Y.  235. 

Flickinoeb  v.  Glass 171  App.  Div.  974 

Judgment  reversed  and  new  trial  granted:  222  N,  Y.  404. 

FoBMAN  V.  Young 166  App.  Div.  815 

JudgmerU  affirmed:  222  N.  Y.  516. 

FosTEB  V.  City  of  New  Tobk 168  App.  Div.  924 

Judgment  affirmed:  222  AT.  F.  581. 

Fbancey  V,  Rutland  Railboad  Co 167  App.  Div.  488 

Judgment  reversed  and  new  trial  ordered:  222  N.  Y.  482. 

FuBLONG  ».  WiNNB  &  McKain  Co 166  App.  Div.  882 

Appeal  dismissed  unless  stipulation  is  filed:  222  N,  Y.  643. 

Gabbicott  V,  New  Yobk  State  Railways 167  App.  Div.  953 

Judgment  reversed  and  new  trial  granted:  223  N.  F.  9. 

Gabbibon  V,  Sun  Pbinting  &  Publishing  Assn 164  App.  Div.  737 

Appeal  dismissed:  222  N.  F.  691. 
Geelan  v.  Southebn  Boulevabd  R.  R.  Co.  of  New 

Yobk 168  App.  Div.  898 

Judgment  affirmed:  222  N.  F.  546. 

Geneva  National  Bank  v,  Fbank  Bbeweby 170  App.  Div.  937 

JudgmerU  affirmed:  222  N.  F.  609. 

Gibes  v.  Abbas  Bbothebs 170  App.  Div.  897 

Order  appealed  from  and  judgment  of  Municipal  Court  and  determination 

of  Appellate  Term  reversed  and  complaint  dismissed:  222  N.  F.  332. 
Gottebebg  p.  Pabk  Tebbacb  Co 168  App.  Div.  800 

Judgment  affirmed:  222  N.  F.  600. 
Gould  p.  Gould 170  App.  Div.  898 

Judgment  affirmed:  222  N.  F.  601. 
Gbebn  v.  Hobn 165  App.  Div.  743 

Judgment  affirmed:  222  N.  F.  568. 
Gbbgson  v.  Intbbnational  Railway  Co 166  App.  Div.  969 

Judgment  affirmed:  222  N.  F.  575. 
Haakenson  v.  Goelet 168  App.  Div.  903 

Judgment  affirmed:  222  AT.  F.  626. 
Hamilton  Pipe  Wobks,  Inc.,  v.  Zeltmacheb 170  App.  Div.  910 

JudgmerU  affirmed:  222  AT.  F.  596. 

Hanna  v.  Flobence  Ibon  Co 170  App.  Div.  933 

Judgment  reversed  and  complairU  dismissed:  222  N,  F.  290. 
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Harpeb,  Inc.,  v.  Citt  of  Nswburgh 166  App.  Div.  903 

Judgment  affirmed:  222  N.  Y.  670. 

Hathobn  v.  Natubal  Cabbonic  Gas  Co 170  App.  Div.  948 

Appeal  diemieaed:  222  N,  F.  524. 

Helgab  Cobpobation  v.  Wabnbb's  Featubbs,  Inc 170  App.  Div.  910 

Judgment  so  far  as  it  modifiee  judgment  entered  an  report  of  referee  reversed, 
and  judgment  entered  upon  suck  report  affirmed:  222  N,  Y.  449. 

Hbtman  v.  Biggs 164  App.  Div.  430 

Judgment  reversed  and  judgment  granted  in  accordance  with  opinion  of  Chasb, 

J.:  223  N.  Y.  118. 

HicKOK  ».  Gantlet 181  App.  Div.  969 

Appeal  dismissed:  222  N,  Y.  723. 
HiTCHiNOS  9.  New  Tobk,  Bbookltn  &  Manhattan 

Beach  R.  Co 165  App.  Div.  932 

Judgment  affirmed:  222  N.  Y.  667. 

HoFP  V.  HoFF 175  App.  Div.    40 

Appeal  dismissed  {svb  runn.  Hoff  v.  Supreme  Lodge,  Knights  of  Pythias): 

222  N.  Y.  603. 

Hoffman  v.  Coluubia-Knickebbockbb  Tbust  Co 168  App.  Div.  898 

Judgment  affirmed:  222  N.  Y.  573. 

HoBoviTZ  V,  Lack 169  App.  Div.  962 

Judgment  affirmed:  222  N,  Y.  602. 

Hygienic  Ice  &  Refbigebating  Co.  v.  Philadelphia 

Casualty  Co 162  App.  Div.  190 

Judgment  affirmed:  222  N.  Y.  583. 

Inoalls  V.  Ebus  Railboad  Co 163  App.  Div.  936 

Judgment  affirmed:  222  N,  Y,  704. 

Jbssup  v.  Smith 170  App.  Div.  605 

Judgment    of  AppeUate    Division  and  thai   of  Special    Term  reversed:  223 

N.   Y.  203. 

Johnson  v.  Aububn  &  Sybacuse  El.  R.  R.  Co 169  App.  Div.  864 

Judgment  of  Appellate  Division  reversed  and  that  of  trial  court  affirmed:  222 

N.  Y.  443. 
JosEPHsoN  V,  Ginsbubg  Realty  Co 169  App.  Div.  189 

Judgment  affirmed:  222  N.  Y.  609. 

Kahlbn  v.  State  of  New  Yobk 182  App.  Div.  903 

Judgment  reversed  and  determination  of  Court  of  Claims  reversed,  and  new 

hearing  granted  before  said  Court  of  Claims:  2S3  N,  F.  383. 
Kane  v.  Ebie  R.  R.  Co 170  App.  Div.  933 

Judgment  affirmed:  222  N.  F.  714. 

Kayanaugh  v.  Commonwealth  Tbust  Co 169  App.  Div.  905 

Judgment  reversed  and  new  tried  ordered:  223  N.  F.  103. 

Key  AND  V,  New  Tobk  Telephone  Co 159  App.  Div.  628 

Judgment  affirmed:  222  N.  F.  595. 

KiNOSWAY    CONSTBUCTION    Co.    V.    MbTBOPOUTAN    LiFB 

Ins.  Co 166  App.  Div.  384 

Judgment  affirmed:  222  N.  Y.  617. 
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Eosma  v.  Lawlbb 178  App,  Div.  952 

Appeal  dismUsed:  222  N.  Y.  521. 

EoLLABaK  V.  Salts  Textile  Mfg.  Co 171  App.  Div.  898 

Judgment  affirmed:  222  N.  Y.  717. 

Labbon  V,  Nassau  Electbic  R  R.  Co 165  App.  Div^  887 

Judgment  reversed  and  new  trial  granted:  223  N.  F.  14. 

Lawless  v.  Van  Waoneb  Mfg.  Co 166  App.  Div.  970 

Judgment  affirmed:  222  N.  F.  605. 

Leabt  V,  City  of  Watebvlibt 178  App.  Div.  938 

JudgmerU  modified,  and  as  so  modified  affirmed:  722  N.  Y.  337. 

Lebaudy  v.  Cabnegib  Tbust  Co 178  App.  Div.  614 

Order  affirmed:  222  AT.  Y.  525. 

Lbsteb  V,  Lesteb 178  App.  Div.  205 

Order  affirmed:  222  N,  Y.  546. 
Link  Realty  &  Constbuction  Co.  v.  Public  Con- 

STBUCTION  Co 169  App.  Div.    88 

JudgmerU  affirmed:  222  N.  F.  699. 
Litchfield  Constbuction  Co.  v.  City  of  New  Yobk.  .  167  App.  Div.  909 
Judgment  affirmed:  222  N.  F.  715. 

Little  v,  Kibby 170  App.  Div.  890 

Judgment  affirmed:  222  N.  F.  594. 

Livingston  v,  Livingston 177  App.  Div.  887 

Appeal  dismissed:  222  N.  F.  526. 

LoBENzo  V.  Manhattan  Steam  Bakeby,  Inc 178  App.  Div.  706 

Appeal  dismissed,  unless  appellants  file  and  serve  the  stipulation  required  by 
subdivision  2  of  section  190  of  the  Code  of  CivU  Procedure,  in  which  event, 
motion  is  denied:  222  N,  F.  555. 

Lynn  v.  Bushnell 170  App.  Div.  913 

Judgment  affirmed:  222  N.  F.  598. 

Macauley  ».  Pbbss  Publishing  Co 170  App.  Div.  640 

Judgment  affirmed:  222  N,  F.  696. 

Maguibe  v.  Babbett 168  App.  Div.  836 

Judgment  reversed  and  new  trial  granted:  223  N,  F.  49- 

Manitou  Beach  Rod  &  Gun  Club  v,  Buboeb 162  App.  Div.  931 

Judgment  affirmed:  222  N.  F.  622. 

Manson  ».  CuBTis 171  App.  Div.  954 

Judgment  affirmed:  223  N,  F.  313. 

Mabtin  V,  New  Tbinidad  Lake  Asphalt  Co.,  Ltd 167  App.  Div.  927 

Judgment  affirmed:  222  N.  F.  547. 

Mabx  &  Rawolle  V,  Amebican  Dbuggists  Syndicate.  168  App.  Div.  957 

Judgment  affirmed:  222  N.  F.  565. 

Mathews  v.  Tbowbbidge 171  App.  Div.  922 

Judgment  affirmed:  222  N,  F.  699. 

Matteb  of  Alpebt  ».  Powebs 181  App.  Div.  902 

Order  reversed  and  rehearing  ordered:  223  JV.  F.  97. 

Matteb  of  Attbbbuby 179  App.  Div.  648 

Order  of  Appellate  Division  reversed  and  thai  of  Special  Term  affirmed:  222 

N.  F.  355. 


Digitized  by 


Google 


BY  THE  COURT  OF  APPEALS.  xi 

Mattbb  of  Bbbg  v.  Hetslbb  Bbothers 179  App.  Div.  551 

Order  affirmed:  222  N.  Y,  645. 

Mattbb  of  Bloomfield  v.  Novembeb 180  App.  Div.  240 

Order  affirmed:  223  i\r.  Y,  265. 

Mattbb  of  Bbandmabkbb 177  App.  Div.  656 

AppeoZ   dUmieeed  on  atUhority  of  Matter  of  Maihot  (232  N.   Y.  8):  222 

N.  Y.  522. 

Mattbb  of  Bbush 181  App.  Div.  706 

Order  reversed  in  part,  otherwise  order  affirmed:  222  N.  Y.  687. 

Mattbb  of  Bxtsiness  Detail  Cobpobation  v.  Pbendbb- 

GABT 176  App.  Div,  911 

Appeal  diemiaeed  (eub  nom.  People  ex  rd.  Business  Detail  Corp,  v.  Prender" 
gast):222  N.  7.644. 

Matteb  of  Cabpel 178  App.  Div.  146 

Appeal  dismissed  on  atUhorUy  of  Matter  of  Mathot  (222   N.  T.  8):  222 

N.  Y.  523. 

Mattbb  of  Cabteb 177  App.  Div.  677 

Appeal  dismissed  on  authority  of  Matter  of  Mathot  {222  N.   T.   8) :  222 

N,  F.  523. 

Mattbb  of  City  of  New  Tobk  (West  151bt  Stbbbt)  . .  179  App.  Div.  894 
Orders  modified,  and  as  so  modified  affirmed:  222  N,  Y.  370. 

Mattbb  of  Connob 178  App.  Div.  955 

.     Order  affirmed:  222  N.  Y.  653. 

Mattbb  of  Ebickbon  v.  Pbeuss 183  App.  Div. 

Order  affirmed:  223  N.  Y,  365. 

Mattbb  of  Piskb 181  App.  Div.  706 

Order  reversed  in  part,  otherunse  order  affirmed:  222  N.  Y.  687. 

Mattbb  of  Gallaqhbb  v.  New  Yobk  Centbal  R.  R. 

Co 180  App.  Div.    88 

Order  affirmed:  222  N.  Y.  649. 

Matteb  of  Gbieb  v,  Hammbblb 181  App.  Div.  911 

Order  affirmed:  222  N.  Y.  382. 

Mattbb  of  Haibe 175  App.  Div.  847 

Appeal  dismissed:  222  N,  Y.  525. 

Matteb  of  Habgbaves  ».  Shevlin  Mfg.  Co 179  App.  Div.  477 

Order  affirmed:  222  N.  F.  646. 

Matteb  of  Habbib  (Estate) 178  App.  Div.  928 

Order  affirmed:  222  N.  F.  536. 

Matteb  of  Habt 179  App.  Div.    39 

Order  affirmed:  222  N.  F.  660. 

Matteb  of  Heinze 177  App.  Div.  939 

Appeal  dismissed:  222  N.  F.  518. 

Matteb  of  Heinze 179  App.  Div.  453 

Appeal  dismissed:  222  N.  F.  530. 

Mattbb  of  Hebmann 178  App.  Div.  182 

Judgment  affirmed:  222  N.  F.  564. 
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Matter  of  Hickbt  v.  Sisson 181  App.  Div.  962 

Order  of  Appellate  Dwiaion  reversed  and  order  granting  petitioner* a  application 
affirmed:  223  N.  Y.  92. 

Matter  of  Htnbs  v,  Pullman  Co 179  App.  Div.  966 

Order  reversed  and  claim  diemiseed:  223  N.  F.  342. 

Matter  of  Lagarbnnb  v,  Goff 182  App.  Div.  891 

Appeal  dismissed:  222  N.  Y.  708. 

Matter  of  Lawrence 179  App.  Div.  903 

Order  affirmed:  222  N.  7.  528. 

Matter  of  Littler  v.  Fuller  Co 182  App.  Div.  907 

Order  reversed  and  proceeding  remitted  to  State  Industrial  Commission:  223 

N,  Y.  369. 

Matter  of  Locke 174  App.  Div.  287 

Order  affirmed:  222  N.  Y.  638. 

Matter  of  Maltbie 179  App.  Div.  395 

Order  reversed  and  proceeding  dismissed:  223  N,  Y.  227. 
Matter   of  Manhattan  Bridge   Three-cent  Line 

V,  Brooklyn  Heiqhts  R.  R.  Co 159  App.  Div.  567 

Judgment  affirmed:  222  N.  Y,  718. 

Matter  of  McGee  v,  Goff 182  App.  Div.  891 

Appeal  dismissed:  222  N.  Y.  708. 

Matter  of  McNallt  v.  Diamond  Mills  Paper  Co.  . .  178  App.  Div.  342 

Order  reversed  and  award  affirmed:  223  N.  Y.  83. 

Matter  of  Mitchell  v,  Prenderqast 178  App.  Div.  690 

Order  affirmed:  222  N,'  Y.  543. 

Matter  of  New  York  Central  R.  R.  Co 177  App.  Div.  444 

Order  affirmed:  222  N.  Y.  541. 

Matter  of  O'Brien  v.  Punn-0'Rourke  Co.,  Inc 179  App.  Div.  949 

Order  affirmed:  222  N.  Y.  644. 

Matter  of  149th  Street  Realty  Co.  v,  Prenderqast.  179  App.  Div.  786 
Order  affirmed:  222  AT.  Y.  654. 

Matter  of  Orvis 179  App.  Div.      1 

Order  affirmed:  223  N,  Y,  1. 

Matter  op  Quinby  ».  Public  Service  Comm 183  App.  Div. 

Order  reversed  and  an  absolute  writ  of  prohibition  awarded  to  relators:  223 

N.  Y.  244. 

Matter  of  Redner  v.  Faber  &  Son 180  App.  Div.  382 

Order  affirmed:  223  N.  Y,  379. 

Matter  of  Reed  v.  National  Order  of  Daughters 

OP  Isabella , 177  App.  Div.  949 

Order  affirmed:  222  N.  Y.  529. 

Matter  of  Schaefer 178  App.  Div.  117 

Order  affirm^  on  opinion  of  Scott,  J. :  222  N.  Y.  533. 

Matter  of  Sebring 178  App.  Div.  953 

Appeal  dismissed:  222  N.  Y,  691. 

Matter  of  Sherman  (Estate) 179  App.  Div.  497 

Order  affirmed:  222  N.  Y.  540. 
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Matter  of  State  Industrial  Comm.  v,  Edsall 179  App.  Div.  481 

Order  affirmed  on  opinion  in  Matter  of  State  Industrial  Comm,  v.   Newman 
(222  N.  Y.  363):  222  AT.  Y.  651. 

Matter  op  State  Industrial  Comm.  v.  Newman 179  App.  Div.  481 

Order  affirmed:  222  N.  Y.  363. 

Matter  of  Sweeny 178  App.  Div.  780 

Order  affirmed:  222  N.  Y.  658. 

Matter  of  Van  Keuren  v.  Divine  &  Sons 179  App.  Div.  509 

Order  affirmed:  222  N.  Y.  648. 

Matter  of  Van  Woert  (Will) 176  App.  Div.  940 

Order  affirmed:  222  N.  Y.  527. 

Matter  op  White  v.  Voorhis 182  App.  Div.  913 

Order  affirmed  on  atUhorUy  of   People  ex  rel.   Fitzgerald  v.   Voorhia  (222 
N.  Y.  494):  222  AT.  7.722. 

Mautz  v.  Consolidated  Rendering  Co 170  App.  Div.  938 

Judgment  affirmed:  222  N.  Y.  707. 

McCalmont  V,  Farson 170  App.  Div.  408 

Appeal  wUhdrawn:  222  N,  7.  724. 

McClement  v.  Order  of  Foresters 169  App.  Div.    77 

Judgment  affirmed:  222  N,  Y,  470. 

McClosket  v.  Buckley 172  App.  Divl  893 

Judgment  reversed  and  new  trial  granted:  223  N,  7.  187. 

McQuaidb  V,  Perot 180  App.  Div.  932 

Judgment  affirmed:  223  N.  Y,  75. 

Meiqhan  V,  Emigrant  Industrial  Savings  Bank 168  App.  Div.  542 

Judgment  affirmed:  222  N.  Y,  578. 

Mbng  v.  Menq 171  App.  Div.  887 

Judgment  affirmed:  222  AT.  7.  673. 

Merchants'  Line  v.  Baltimore  &  Ohio  R.  R.  Co 170  App.  Div.  972 

Judgment  reversed  and  new  tried  granted:  222  N.  7.  344. 

Merrill  v.  United  Box  Board  &  Paper  Co 164  App.  Div.  906 

Judgment  affirmed:  222  N,  7.  587. 

Meruk  v.  City  of  New  York 177  App.  Div.  900 

Judgment  modified,  and  os  so  modified  affirmed:  223  N.  7.  271. 

Metropolitan  Life  Ins.  Co.  v.  Heinze 166  App.  Div.  920 

Judgment  affirmed:  222  N.  7.  582. 

Metropolitan  Trust  Co.  ».  Long  Acre  Electric  Co.  164  App.  Div.  945 

Judgment  dismissing  appeal  reversed  and  appeal  from  judgment  to  Appellate 

Division  reinstated:  223  N,  7.  69. 

Miller  v.  Eagle  Savings  &  Loan  Co 180  App.  Div.  910 

Appeal  dismissed:  222  N.  7.  709. 

Miller  p.  North  Hudson  Contracting  Co 166  App.  Div.  348 

Judgment  affirmed:  222  N.  7.  561. 
More  v.  Continental  Ins.  Co 169  App.  Div.  914 

Judgment  affirmed:  222  N.  7.  607. 
Morrison  v.  Schmeman 166  App.  Div.  264 

Judgment  affirmed:  222  N,  7.  569. 
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Munch  v.  Eblino  Brewing  Co 168  App.  Div.  966 

Judgment  affirmed:  222  N.  Y,  591. 
MuNRO  ».  State  op  New  York 181  App.  Div.    30 

Judgment  affirmed:  223  N.  Y.  208. 
New   York   City   Car  Advertisinq  Co.   v.  Morris 
Park  Estates 165  App.  Div.  986 

Judgment  affirmed:  222  N.  7.  552. 

New  York  County  Nat.  Bank  v.  Wood 169  App.  Div.  817 

Judgment  affirmed  (sub  nam,  N,  Y.  County  Nat,  Bank  v.  Peckworth):  222 

N.  y.  662. 
New  York  Railways  Co.  v.  Guaranty  Trust  Co.  op 

New  York 163  App.  Div.  396 

Judgment  affirmed  on  opinion  of  McLaughlin,  J.,  below:  222  N,  Y.  619. 

Northern  Grain  Co.  v.  Wippler 168  App.  Div.    95 

Judgment  reversed  and  judgment  directed  in  favor  of  plaintiff  against  defendant^ 
together  with  further  judgment  against  defendant  Dana:  223  N.  Y.  169. 

O'Brien  v.  Stern  Brothers 176  App.  Div.  937 

Judgment  reversed  and  complaint  dismissed:  223  N.  Y,  290. 

O'Neil  V,  State  op  New  York 177  App.  Div.  941 

Judgment  affirmed:  223  AT.  Y,  40. 
O'RouRKE  V,  CuNARD  STEAMSHIP  Co.,  Ltd 169  App.  Div.  943 

Judgment  affirmed:  222  N,  Y,  574. 
0*RouRKB  V.  McMullen-Snare  &  Triest,  Inc 172  App.  Div.  894 

Judgment  affirmed:  222  N,  Y,  719. 
Orr  V,  DouBLEDAY,  Pagb  &  Co 172  App.  Div.    96 

Judgment  affirmed:  223  N,  Y,  334. 
Orth  V.  Anderson 163  App.  Div.  519 

Judgment  affirmed:  222  N,  Y.  517. 
Orth  v,  Kaesche 165  App.  Div.  513 

Judgment  affirmed:  222  AT.  Y,  612. 

Overton  v.  City  op  New  York 179  App.  Div.  219 

Judgments  reversed  and  complaint  dismissed:  223  N.  Y.  199. 
Paulson  ».  Palmer  Co 169  App.  Div.  930 

Judgment  affirmed:  222  N,  Y.  613. 
Payne  v.  Eagle  Savings  &  Loan  Co 180  App.  Div.  910 

AppeaJl  dismissed:  "202  N.  Y,  710. 
Pearson  v.  O'Hern 170  App.  Div.  937 

Judgment  affirmed:  222  AT.  Y,  584. 
People  v,  Beakes  Dairy  Co 179  App.  Div.  942 

Judgment  affirmed:  222  N.  Y,  416. 

People  v.  Board  op  Education,  etc.,  Moravia 173  App.  Div.1003 

JudgmerU  affirmed:  222  N.  Y.  582. 

People  v.  Burns 178  App.  Div.  845 

Judgment  affirmed  on  ground  thai  defendant  did  not  publish  private  papers 
hnthin  meaning  of  section  553  of  the  Penal  Law:  222  N,  Y.  621. 

People  v.  Cerulli 179  App.  Div.  930 

Judgment  affirm^  under  provisions  of  section  542  of  Code  of  Criminal  Pro^ 
cedure:  222  N.  Y,  612. 
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PioPM  V.  Davis 177  App.  Div.  883 

Judgment  affirmed:  222  N.  Y.  608. 
People  ».  Qbb 177  App.  Div.  940 

JudgmerU  affirmed:  222  N.  Y.  636. 

PioPLB  17.  Grout 174  App.  Div.  608 

Appeal  dismissed  on  ground  thai  appeal  is  not  authorized  by  section  519  of  the 
Cods  of  CHminal  Procedure:  222   N.   Y.  521. 

People  v.  Quilby 171  App.  Div.  973 

Judgments  of  Appellate  Division  arhd  County  Court  reversed  and  defendani 
discharged  on  authotUy  of  PeopU  v.  Van  Every  (222  N.  Y.  74):  222  N.  Y. 
548. 
People  v.  International  Bridge  Co 179  App.  Div.  950 

Judgment  affirmed:  223  N.  Y.  137. 
People  v.  La  Point 178  App.  Div.  908 

Judgment  affirmed:  222  N.  Y.  549. 
People  v.  Pauwels 177  App.  Div.  907 

Judgment  affirmed:  222  N.  Y.  608. 
People  v.  Sieke 181  App.  Div.  889 

Judgment  affirmed:  222  N.  Y.  611. 
People  v.  Stoppani 179  App.  Div.  939 

Judgment  affirmed:  222  N.  Y,  713. 

People  v,  Zimmerman 179  App.  Div.  958 

Judgment  affirmed  in  accordance  toith  provisions  of  section  542  of  the  Code  of 
CHminal  Procedure:  222   N.   Y,  549. 

People  ex  rel.  Cerzosie  t>.  Warden 181  App.  Div.  934 

Orders  reversed,  writ  dismissed  and  relator  remanded  to  custody:  223  N.  Y.  307. 

People  ex  rel.  Doscher  v,  Sisson 180  App.  Div.  464 

Order  affirmed:  222   N.   Y.  387. 

People  ex  rel.  East  River  Gas  Co.  of  Lonq  Island 

City  v,  Purdy.     (3  cases) 179  App.  Div.  889 

Order  in  each  case  affirmed,  with  casts  of  one  appeal:  222  N.  Y.  658. 

People  ex  rel.  Elmira  Advertiser  Assn.  v,  Gorman  .   169  App.  Div.  891 

Appeal  dismissed:  222  N,  Y,  712. 

People  ex  rel.  Ferguson  v,  Vroman 180  App.  Div.  914 

Order   reversed  and  application  for  writ  of  mandamus  denied  on  authority  of 
Cleveland  v.  City  of  Watertown  (222  N.  Y.  159):  222  N.  Y.  586. 

People  ex  rel.  Fiske  ».  Anderson 181  App.  Div.  705 

Order  affirmed:  222  N.  Y.  678. 

People  ex  rel.  Fiske  v.  Anderson 181  App.  Div.  716 

Order  affirmed:  222  N.  Y.  685,  686. 

People  ex  rel.  Fiske  v.  Bantz 181  App.  Div.  702 

Order  affirmed:  222  N.  Y.  676. 

People  ex  rel.  Fiske  v.  Bantz  (No.  2) 181  App.  Div.  712 

Order  affirmed:  222   N,   Y.  680,  681. 

People  ex  rel.  Fiske  v.  Owen 182  App.  Div.  902 

i  Order  affirmed:  222  N.  7.  689. 

People  ex  rel.  Fiske  v.  Schum 181  App.  Div.  717 

Order  affirmed:  222  N.  Y.  679,  683,  684. 
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People  ex  rbl.  Fiske  v.  Tietjbn 182  App.  Div.  902 

Order  affirmed:  222  AT.  Y.  690. 
People  ex  rbl.  Fitzgerald  v.  Voorhis 182  App.  Div.  927 

Order  affirmed:  222  AT.  Y.  494. 

People  ex  rbl.  Gleason  v.  Purdt 179  App.  Div.  233 

Order  affirmed:  223  N.  Y.  88. 
Peoplb  ex  rbl.  New  York  Central  &  H.  R.  R.  R.  Co. 
V,  State  Board  op  Tax  Comrs.     (2  cases) 179  App.  Div.  489 

Order  affirmed:  222  N,  Y,  542. 
People  ex  rbl.  New  York  Railways  Co.  o.  Public 

Service  Comm 181  App.  Div.  339 

Order  reversed  and  determination  of   Public  Service  Commission  annulled: 

223  N.  Y.  373. 
People  ex  rbl.  New  York  Stock  Yards  Co.  v,  Saxe.   178  App.  Div.  943 

Order  affirmed:  222  N,  Y.  539. 
People  ex  rbl.  Olsen  v.  Sheriff  of  Erie  County 174  App.  Div.  281 

Order  affirmed:  222  N.  Y.  537. 

People  ex  rel.  Palmer  v,  Travis 180  App.  Div.    25 

Order  of  Appellate  Division  reversed  and  that  of  Special  Term  affirmed:  223 

N,  Y.  150. 
People  ex  rbl.  Park  Row  Realty  Co.  v,  Saxe 180  App.  Div.  103 

Order  affirmed:  222  N.  Y  659. 

People  ex  rel.  Peck  v.  Voorhis 182  App.  Div.  927 

Order  affirmed  on  avlkority  of  People  ex  rel.  Fitzgerald  v.  Voorhis  (222  N.  Y. 

494):  222   AT.   Y.  721. 
People  ex  rel.  Soeurbee,  Inc.,  v.  Purdy 179  App.  Div.  748 

Order  affirmed:  222  N.  Y,  657. 
People  ex  rel.  Standard  Oil  Co.  of  New  York  v. 

Saxe 179  App.  Div.  721 

Order  affirmed:  222  N,  Y.  545. 
People  ex  rel.  Tishman  &  Sons,  Inc.,  v,  Purdy 179  App.  Div.  754 

Order  affirmed:  222  N.  Y.  656. 
People  ex  rel.  Tuthill  v,  Howell 178  App.  Div.  904 

Order  affirmed:  222  N.  Y.  652. 
People  ex  rel.  Woronopf  v,  Mallon 166  App.  Div.  840 

Order  affirmed:  222  N.  F.  456. 

Ppluger  v.  Interborough  Rapid  Transit  Co 170  App.  Div.  915 

Order  affirmed  and  judgment  absohde  ordered  against  appellant  on  the  stipidation: 

222  N.  Y.  633. 

Pharaoh  v.  Benson 164  App,  Div.    51 

Judgment  affirmed:  222  N.  Y.  665. 

Plymouth  Rubber  Co.  v.  Goldstein 171  App.  Div.  914 

Judgment  affirmed:  222  N.  Y.  700. 

PosNER  Co.,  Inc.,  v.  Jackson 170  App.  Div.  972 

Judgment  of  AppeUaie  Division  reversed  and  that  of  Special  Term  affirmed: 

223  N,  Y.  325. 

Quick  v.  First  M.  E.  Church  of  Hurleyvillb 169  App.  Div.  906 

Judgment  affirmed  {sub    nom.  Quick  v.   Purvis):   222   N.   Y,  663. 
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QuiBK  V.  CoTNB 173  App.  Div.  924 

Appeal  dismissed:  222  N.  Y.  555. 
Rack  ».  Kbum 162  App.  Div.  911 

Judgmerd  affirmed:  222  N.  Y.  410. 
Raitbbt  V,  Olsen 179  App.  Div.  890 

Appeal  dismieeed:  222  N.  Y.  519. 
Raynor  v.  New  York  &  Long  Island  Traction  Co.  .  166  App.  Div.  927 
Order  affirmed  and  judgment  absolute  ordered  against  appellant  on  the  stipulation: 

222  N.  Y.  624. 

Rebd  V,  Belnord  Realtt  Co 170  App.  Div.  897 

Order  affirmed  and  judgment  absolute  directed  against  appellant  on  the  stipuk^ 

Hon:  222  N.  Y.  693. 
Rboan  v.  City  of  New  York 171  App.  Div.  947 

Judgment  affirmed:  222  N.  Y,  718. 
Rekington  v.  Shults  Bread  Co 165  App.  Div.  933 

Judgment  affirmed:  222  N.  Y,  561. 

Robertson  v,  Robertson 171  App.  Div.  949 

Order  affirmed:  222  N.  Y.  532. 
Robinson  Co.  v.  Sbcuritt  Mxttual  Life  Ins.  Co 167  App.  Div.  880 

Judgment  affirmed:  222  N,  Y,  713. 
Rodzborski  17.  American  Sugar  Refining  Co 172  App.  Div.  894 

Appeal  dismissed:  222  N.  Y.  520. 

ScHNiTKLBR  V.  Waldes 171  App.  Div.  907 

Judgment  affirmed:  222  N.  Y.  637. 
ScHONEBEROER  V.  Fbt 168  App.  Div.  930 

Judgment  affirmed:  222  N.  Y,  610. 
ScHULTz  V,  McCrea 170  App.  Div.  897 

Judgment  affirmed:  222  N.  Y.  720. 
ScoTT  V.  Seneca  River  Power  Co 167  App.  Div.  951 

Judgment  affirmed:  222  N.  Y.  550. 
SasPARD  V.  Pennsylvania  R.  R.  Co 166  App.  Div.  970 

Judgment  affirmed:  222  N.  Y,  567. 
SiBBL  V.  SiBEL 163  App.  Div.  927 

Judgment  affirmed:  222  N.  Y.  698. 

SaflTH  V.  Hedges 169  App.  Div.  115 

Judgment  reversed  and  new  trial  granted:  223  N.  7.  176. 
Smith  v.  Hedges.     (2  oases) 170  App.  Div.  349 

Judgment  affirmed:  222  N.  Y.  701. 

Snow  ».  Farson 170  App.  Div.    64 

Judgment  modified,  and  as  modified  affirmed:  222  AT.  Y,  375. 
SoTTTHBB  V.  BiNGHAMTON  Railwat  Co 168  App.  Div.  605 

Judgment  affirmed:  222  N,  Y.  640. 
St.  John  v,  Rbiss 169  App.  Div.  935 

Judgment  affirmed:  222  N,  Y.  631. 

Stern  v.  New  York  State  Railways 164  App.  Div.  967 

Judgment  affirmed  under  section  1317  of  Code  of  Civil  Procedure:  222  N.  Y. 

635. 

App.  Div.— Vol.  CLXXXI.        ii 
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Stiebbl  v.  Lissbbrger 166  App.  Div.  164 

Judgment  affirmed:  222  N.  Y.  604. 

Sullivan  v.  Robson 166  App.  Div.    68 

Order  of  Appellate  DiviHan  reversed  and  that  of  Special  Term  affirmed:  223 

N.  Y.  217. 
Sumner  v.  New  York  Central  &  H.  R.  R.  R.  Co.  . . .   160  App.  Div.  914 

Judgment  affirmed:  222  N.  Y,  628. 
Swan  ex  v.  Northern  Central  R.  Co 170  App.  Div.  928 

Judgment  affirmed:  222  N.  Y.  716. 
Syenite  Trap  Rock  Co.  ».  Williams 167  App.  Div.  774 

Judgment  affirmed:  222  AT.  Y.  669. 
Therasson  v.  Thompson 171  App.  Div.  929 

Judgment  affirmed:  222  AT.  Y.  703. 
Toole  v.  City  op  Syracuse 169  App.  Div.  911 

Judgment  affirmed:  222  N.  Y,  629. 

Toole  t;.  City  op  Syracuse 169  App.  Div.  911 

Order  affirmed  and  judgm^ent  absolute  ordered  against  appellant  on  the  stipvlar 

tion:  222  N,  Y.  630. 
TouMEY  v.  Walsh 169  App.  Div.  933 

Judgment  affirmed:  222  N.  Y,  572. 

Triangle  Waist  Co.  v.  Todd 168  App.  Div.  693 

Judgment  reversed  and  new  trial  granted:  223   N,   Y,  27. 

Trustees  op  Hamilton  College  v,  Roberts 166  App.  Div.  906 

Judgment  reversed  and  new  trial  ordered:  223  N,  F.  56. 

Trustees  op  Presbytery  v.  Westminster  Presbyte- 
rian Church 165  App.  Div.  910 

Judgment  modified,  and  as  modified  affirmed:  222  N,  y.  305. 

Trustees,  etc.,  Town  op  Brookhaven  ».  Hawkins.  . .   169  App.  Div.  963 

Judgment  affirmed:  222  N.  Y.  570. 

United  Transportation  Co.  ».  Hass 171  App.  Div.  971 

Judgment  affirmed:  222  N,  Y.  623. 

Vogel  v.  International  Railway  Co 170  App.  Div.  935 

Judgment  affirmed:  222  N.  Y.  664. 
Ward  v.  Ward 169  App.  Div.  904 

Judgment  affirmed:  222  AT.  Y.  560. 
Weaver  v,  Traver 170  App.  Div.  929 

Judgment  affirmed:  222  N.  Y,  674. 

Westchester  Mortgage  Co.  v,  McIntire,  Inc 168  App.  Div.  465 

Judgment  affirmed:  222  N,  Y.  636. 

Westminster  Presbyterian  Church  op  West  Twenty- 
third  Street  v.  Trustees  op  Presbytery  op  New 
York 170  App.  Div.  439 

Judgment  modified  in  accordance  with  opinion  in  Trustees  of  Presbytery  v. 
Westminster  Presbyterian  Church  (222  N.  Y.  305),  and  as  so  modified 
affirmed:  222  AT.  F.  642. 

Wheeler  v.  Town  op  Barker 166  App.  Div.  953 

Judgment  affirmed:  222  N,  Y.  640. 
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WiLCOCK  V.  Eagle  Sayinqs  &  Loan  Co 180  App.  Div.  911 

Appeal  dismissed:  222  N.  Y.  711. 
WiLUAMs  V.  Nbw  York  &  Qubenb  El.  L.  &  P.  Co 170  App.  Div.  920 

Judgment  affirmed:  222  N.  Y,  663. 
WiLLSON  &  Adams  Co.  v.  Mack  Paving  &  Conbtruction 
Co 167  App.  Div.  917 

Judgment  affirmed:  222  N.  Y.  661. 
Wilson  v.  Agbe 166  App.  Div.  969 

Judgment  affirmed:  222  N,  Y.  515. 
WiNNB  V.  Ebib  R.  R.  Co 169  App.  Div.  960 

Judgment  affirmed:  222  N.  Y.  514. 

WoLOOTT  V.  Renault  Selling  Branch,  Ing 175  App.  Div.  858 

Judgment  reversed  and  new  trial  directed:  223  N,  Y.  288. 

Woollbt  v.  Stewart 169  App.  Div.  678 

Judgment  of  Appellate  Division  reversed  and  that  of  Special  Term  affirmed: 

222  N.  Y.  347. 

Wright  v.  State 180  App.  Div.  151 

Judgment  modified,  and  as  so  modified  affirmed:  223  N.  Y.  44. 
TousET  V.  Queen  Ins.  Co.  of  America 166  App.  Div.  971 

Judgment  affirmed:  222  N.  Y.  592. 

The  attention  of  the  profession  is  oalled  to  the  fact  that  the  Court  of 
Appeals  in  many  oases  decides  an  appeal  upon  other  grounds  than  those 
stated  in  the  opinion  of  the  court  below. 

The  afiSimance  or  reversal  of  the  judgment  of  the  Appellate  Division 
does  not  necessarily  show  that  the  Court  of  Appeals  concurred  in  or  dis- 
sented from  the  statements  contained  in  the  opinion  of  the  Supreme  Court. 
(Rogers  v.  Decker,  131  N.  Y.  490.)  —  [Rep. 
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ohap.  67 64,    60 

Ph     661,     662,  674 
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961-064 
ohap.    67,     {    2, 

group 29...  900-902 
ohap.    67,     {    2, 

group  41 673 

ohi^.    67,     {    2, 

group  42 901 

ohap.    67,     {    3, 

Bubda.  4,  6 674 

ohi4>.    67,     {    3. 

aubd.  7. ...  906,  906 
ohap.    67,     {    3, 

aubd.  11 240 

ohap.  67,  {13....  141 
900 
ohap.  67,  {14....  146 
ohap.    67,    {    14, 

Bubda.  1-3 146 

146 
ohap.  .  67,    {    14, 

aubd.  4 146 

ohap.  67,  {16....  66 
67,  68,  240 
ohap.  67,  {  18. . . .  143 
144 
ohap.  67,  {21....  143 
ohap.  67,  {  27. . . .  962 

ohap.  67,  {  29 66 

66,67,  69 
ohap.    67,    {    60, 
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1837,  ohap.  460,  §§  23,  24 462 

1837.   «   460.  §43 453 

1848.   «   40 ,.689 

1848,   «  265 690,  691.  603 

694,  695,  700,  780 
1848,   <"   265,  §  5. ..  690,  691,  695 

780 

1851.   «   479 235 

1853,   «   471 691,693-695 

780 

1853,   «   471,  §2 691,  695 

1857,   «   763 391 

1860.   «   508,  §20 331 

1870,   «   291.  tit.  8,  §  19 330 

1872,   «   866 122 

1872,  "   866,  tit,  2,  §1 122 

1873,  «   61 122 

1875,   *  613 696 

1879,   «   397,  §1 696-698 

1881,  «  483 696-698 

1882,  "   410.  §1458 328 

329.  331 
1882,   *»   410,  §  1458.  subd. 

2 328 

1884,  «   534 691,  692,  699 

1885,  «   499 692,  699 

1887,   **   716 692 

1887,   «   716,  §  6 192 

1890,   "*   565,  §  62.  as  amd. .  951 

1898.   «   416 123 

1895,   «   898 391-^93,  395 

1895,  «   898,  §  2. .  391-393,  395 

1896,  "     908,  art.  10 87 

1896,   '^   908,  §  220,  subd.  5. .  128 

1896,  *"  908,  §  230,  as  amd. .  124 

1897,  «   284 128,  129 

1897,  «   378 699 

1897,  «  378,  §73 699,  700 

1897,  «  378,  §§311,315...  331 

1897,  «   378,  §  337 328-331 

1897.  «   378,  §472 51.  52 

1897,  «   378.  §  1091 47&-484 

1897.  «  378,  §§  1608-1610..  328 

1897,  «   414,  §319 330 
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1897,  ohap.  754 951 

1898,  «  674 708 

1899,  -  217 330 

1899,  «  564 699,700 

1900,  «  751,  §  4 47g-484 

1901,  «  466,  §  50 255,  256 

1901,  «  466,  §73 699,  700 

1901,  «  466,  §255 244 

1901,  «  466,  §261 172 

1901,  «  466,  §§311,315....  331 

1901,  •*  466,  §  337 328-331 

1901,  «  466,  §383 190 

1901,  •  466,  §  391 192,  468 

1901,  «  466,  §469 190,  191 

1901,  «  466,  §  469,  subd.  5. .  191 

1901,  «  466,  §472 51,  52 

1901,  «  466,  §522 191 

1901,  «  466,  §528 190 

1901,  «  466.  §818 392 

1901,  «  466,  §819 392.393 

1901.  «  466.  §950 244 

1901.  **  466,  §951 243 

1901,  "  466,  §944 244 

1901,  «  466,  §1091 478-485 

1901,  «  466,  §  1545 866-868 

1901,  «  466,  §§  1608-1610. .  328 

1904,  «  741 392 

1905,  «  368 128 

1905,  «  629 255,  256,  699 

700 

1905,  «  724,  §42 908,909 

1905,  «  735 191 

1906,  «  314,  §9 908,  909 

1907,  «  383 190 

1908,  «  310 128 

1908.  **  452 119,  121-124 

1908.  «  452,  art.  2,  §1 119 

120 

1«)8,  «  452,  art.  2,  §4 120 

1908,  "  452,  art.  13. . . .  120,  122 

1908,  «  452,  art.  13,  §  1 120 

122 

1908,  «  452,  art.  13,  §  2 120 

122,  123 
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1906,  '  452,  art  la,  §  15.  ..   120 

121^  124 

190B,  '  452,  art  12,  §  16.  .  .   121 

1906,  «  452,artl4,  {2 ....   122 

1909,  «     9,1220 236,237 

1900,  ^     9,(222 236-^2W 

1909,  «      15 124,  126 

1909,  '      15,  §22 124 

1909,  «      18,  §  16 708 

1909,  «      18,  {21 639,640 

1900,  «  18,  {  96 .. .  646,  649,  662 

1909,  •      18,198 650,651 

1909,  '  18,  §  99   .  .  646,  649-052 

1909,  «      18,  §121 92 

1909,  «      19.  §  6 764 

1909,  «      19,  §110 199,200 

1909,  «      19,  §§111,112 200 

1909,  «      19,  §113 200,202 

1909,  "      19,  §  114 200,  241 

1909,  •      19,  §116 201 

1909,  «      22 504-508,  714 

1909,  '  22,  art.  7. .  505.  507,  508 

1909,  «     22.  art  7-b 503-509 

1909,  «  22,  arts.  8>11 ..  507,  508 

1909..  «     22,  art.  15  (19) 713 

1909,  '^     22,  §1 199,  296 506 

1909,  '     22,  §334 703 

1909,  '     22,  §§361,368 715 

1909.  «  22,  §  369.  .  712,  714,  716 

1909,  "     22,  §419 506 

1909,  «      22,  §432 704 

1909,  «     22,  i610 716 

1909,  «  22,  §  514. .  708.  717.  963 

1909,  «     22,  §  520 704 

1909,  '     28 727 

1909,  «     28,  §  6 150-163 

1909.  «     28,  §6,  gubd.  1 797 

1909,  «     28,  §15 160 

1909,  '     28,  §172etMq 727 

1909,  '     28,  §§  172,  174 723 

1909,  «     28,  §  178 721 

1909,  «     28,  §179 723 

1909,  «     28,  §  180. 723 

1909.  «     28,  §184 731 

1909.  "  28,  §  186  et  seq....  730 
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chap.  28,  |(  191,  230 726 

731 

"*     28,  §§231,232 731 

^     28,  §239 726,731 

'^  28,  §  239,  gubd.  4. . .  732 

*"     29,  §61 867,967 

«   30,  §§  137-142a. ...  385 
386 

"  30,  §  137 383-386 

'^     30,  §  142k 384-386 

-  30,  §332 322 

«  35,  §2 122 

«  36 94-96 

'^  36,  art  14a. ...  904,  906 

«  36,  §18 810,  811 

«  36,  §  79e,  lubd.  1 

(now) 94,  96 

**  36,  §80 94,  96 

«  36,  (93 775 

«   36.  §94.... 96 

"^     36,(215 904,906 

«  38,  (9 887 

«  39 194-197 

'   39,  (8,(rabd,1.324,  326 
«  39,  (8,  svbd.  9,  f  o.  194 
195-197 
''     39,  (  8,  sabd.  9, 

f  o,  el.  (1)...  323,  324 
"     39,  (  8,  8ubd.  9, 

If  0,  ol.  (2) 196 

197,  323,  324 
«  39,  §  8,  subd.  9, 

f  c,  ol.  (3)...  196-197 
324,  326 
"     39.  §  8,  subd.  9, 

1  0,  cL  (4) 195 

197,  324 
•  39,  §  8,  subd.  9, 

T  c,  cL  (7) 194 

195,  323 
«  39,  §27,  subd.  1....  323 
«  43,  §222.. "301,  302,  304 
"  45,  §31...  251,  683-686 
"     45,  §  31,  subd.  5..  261 

«   46,  §85  (new) 310 

416,  419,  686,  940 
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1909,  ohap.  45,  {  125,  subd.  1 

(new) 211 

1909,   «   47 702 

1909,   •   47,  §52 701 

1909,  "     47,  §  230,  subd.  2. .  837 
1909,  ""     47,  §  230,  subd.  3. .  836 

837 

1909,   «   49.  §190 214 

1909,   '^  49,  §  203. .  213,  215,  216 
1909,   "^  49,  §  203,  aubd.  B, 

1[4 213,215,  216 

1909,  ""     49,  §  203,  sabd.  D. .  213 

1909.   *   62,  §96 82 

1909,   •  82,  i  242 678 

1909,   «  55 123 

1909,   •  55,  §§10,14 121 

1909,   •  55,  §15 121,  123 

1909,   «  62 779 

1909,   «  62,  art.  10 87 

129,  130 

1909,  *"     62,  §  2,  subd.  3 781 

1909,   «  62,  §  2,  sabd.  6  (3).  781 

1909,   «  62,  §3 781 

1909,   •  62,  §220 128 

1909,   '^  62,  §  220,  subd.  6. .  128 

129,  130 

1909,   «  62.  §224 130 

1909,   «  62,  §294 787 

1909,   «  62,  §306.  786 

1909,   •  64,  §338 330 

1909,   '^  99,  §  2,  subd.  1 333 

334,  967 

1909,   •  219,  §  61 189 

1909,   •  219,  §80 50 

1909.   «  219,  §81 50,  51 

1909,   «  219,  §  102 698 

1909,   **  240 92,  721 

723,  726,  731 
1909,   **  583 499 

1909.  «   583,  §§  3,  7,  14 499 

1910,  «   107 776 

1910,  '     233 383-386 

1910,   «   264 124 

1910,   «   294 499 
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1910,   **   480,  §  4 346-347 
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480,  §20 148 

480,  §50: 345,  346 

480,  §52 347 

481,  §91 466,  951 

481,  §94 467 

481,  §178 383-386 

574 858 

659,  §96 125 

674 904,  905 

706 128 

88 383-386 

571 211,  310 

416,  419,  686,  940 

638 152,  153 
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647,  §176  (new)....  44 
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(new) 

. .  46,  47 

1911, 

u 

647. 
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647. 
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647. 
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u 

318. 

...  42-47 

1912, 

u 

368. 

.  383-386 
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1913,  ohap.  560 200 

1913.   «   766 731 

1913,   «   800,  §10 713 

1913,  «   821 703,704 

712,  714,  716 

1914,  «   41 54,  60,  61,  661 

662,  674,  882, 902,  904 

905-912,  914,  915,  968 

959,961-^964 

1914,   «   41,  {  2,  gioup  29. .  900 

901,902 
1914,  «  41,  §  2,  group  41..  673 
1914,  «  41,  §  2,  group  42. .  901 
1914,  "^  41,  I  3,  subds.  4,  5.  674 
1914,   «  41,  §  3,  subd.  7...  905 

906 
1914,  *"     41,  §  3,  subd.  11. . . .  240 

1914,   «   41,  §13 141,  900 

1914,   «   41,  §14 145 

1914,   '^   41,  §  14,  subds,  1^.  145 

146 
1914,   «   41.  §  14,  Bubd.  4. . .  146 

1914,   *  41,  §16 66-58,240 

1914,   «   41,  §  18 143,  144 

1914,   •  41,  §21 143 

1914.   «   41,  §27 962 

1914,   «   41,  §29 55-^7,  59 

1914.  *"     41,  §  50,  subd.  3. . . .  54 

1914,   «   80 858-861 

1914,   «   92 45 

1914,   «   93 292 

1914,   «   316 54. 5^-58.  60 

1914,  «   455 33*1 

1915,  «   72 236-239 

1915,   «   266 764 

1915,   «   279,  §14 869 

1915,   «  279,  §125 884 

1915,   «  279,  §  131 869 
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1915,  « 

1915,  « 

1915,  « 

1916,  « 
1916,  « 
1916,  « 
1916,  « 
1916,  .« 
1916,  • 
1916,  « 
1916,  « 
1916,  « 
1916,  « 
1916,  « 
1916.  « 
1916,  « 
1916,  « 
1916,  « 
1916,  « 
1916.  « 
1916.  « 
1916,  « 
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1917. 
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1917, 
1917, 
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1917, 
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279,  §151 869 

352 199-202 

531 125 

658 31-34 

60 869 

53 726,  731 

129 213-216 

222 797 

323 781,  786 

358 834-837 

366 292 

453 200,202,  241 

496 192 

807 887 

516 243,  244 

521 42,43,46-47 

537 606,  716 

571 384 

678 384 

692 256 

696 463.  464 

602 191 

622 57,59,  240 

674,675,900-^2,  905 
906 

149 200 

202 503-609 

342 237.  239 

507 213 

594 150-153,  797 

602 244 

623....  194-197,323-326 

703 606 

705 240,  674,  962 

806 334 

815. . .  703,  710,  715,  963 

815.  §4 715 

815,  §6 708,  717 
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§2 122 

§251 728 

§382 964 

§383 34 

§384 486 

§398 809 

§449 534 

§481 112,  115 

§483 112 

§499 956 

§620 968 

§829 968 

§872 867,  883 

§901,  subd.  3 18 

§968 185 

§984 501 

§999 230 

§  1021 185-187 

§1022 187 

§§1204,  1205 235 

§1279 40 

162,213,383,  535 

§§1280,1281 162 

§  1317 96 
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Code  C.  P.  §  1351 914 

§1391 915 

§1638etseq 185 

§  1642 185 

§1743 764 

§  1771 948 

§§1902-1905 56 

57,  59,  60.  882 

§2095 897 

§2122 148 

§2234 122 

§2490 201 

5  2600  (new) 464 

§2611  (new)....  639-641 

§  2614  (new) 640 

§2653-a 36 

§2753  (new)...  463.  464 

§§3203-3206....  122,  123 
§3228.  subds.  1-^...  858 
§3228,  subd.  4.  858,  859 
§  3228.  subd.  5. .  857-861 
§3229 234.  235 

§§3240.3256...  727,  728 
§3296. 727-729 
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PAOB. 

Code  Crim.  Proo.  §  11a 125 

§  177,     subds. 

2.3 292 

§§183,  185....   117 
§395 528 


PAOB. 

Code  Crim.  Proo.  §  399 156 

§542 408 

§597 893 

§§764.767....  328 
§827 406 
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SECTIONS  OF  THE  PENAL  LAW  CITED. 


Penal  Low,  |11^.. 


154,  155 1  Penal  Law,  {1308. 


292 


RULES  CITED- 


PAOH 


App.  Div.  Rules,  Ist  Dept.. 
Spedal  Role.  Dec.  12,  1917, 
engagement  of  oounsel Izzrvi 


App.  Div.  Riilee,  2d  Dept.,  Bpe- 
oial  Rule  Deo.  14, 1917,  engage- 
ment of  oounsel boczvi,  946 

Pub.  Serv.  Comm.  Rules,  2d 
Dist.,  rules 148 


STATUTES   OF    THE    STATES    AND    TERRITORIES 

CITED. 


lUinois.  PAOB. 

La;ws  of  1913,  p.  339,  1 3..  Ml,  902 
Hurd's     R.     S.    (1915-1916), 
pp.  1273, 1274,  §  128. .  901,  902 
Miasouri. 
R.  S.  Mo.  1909,  ohap.  21,  art. 
4,    §  1770  et  seq.,  vol.   1, 
pp.  625-^629 763 


New  Jersey.  PAoa. 

Laws  of  1896,  obap.  185,  {30..  608 
Laws    of    1996,    tshap.    185, 

{47 572,  573 

Laws  of  1901,  ohap.  110..  572,  573 

Laws  of  1904,  ohap.  143 608 

Lawsofl911,ohap.95,a8amd.  882 

2  Comp.  Stat.  1617,  {30 608 

2  Comp.  Stat.  1629.  {47.  572,  573 


FOREIGN  STATUTES  CITED. 


England. 

13  Sdw.  I,  Stait.  2,  0.  4 330 

60  ft  61  Vict.  ohap.  37,  {7. . .  901 

Statute  of  Diatributkms 650 


Enirba^d.  PAOB. 

Btaitate  of  Winobester 330 

Worianen's  Compensation  Aot, 
1897,  {7 901 


MUNICIPAL  ORDINANCES,  ETC.,  CITED. 


New  York  City.    '  p^". 

Sanitary  Code,  generally 885 
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At  a  term  of  the  Appellate  Divinon,  First  Department,  held  on  December 
— *,  1917,  the  Rules  of  said  Department  were  amended  by  adding  thereto 
the  following  Special  Rule,  to  take  effect  immediately: 

SPBdAL  RULB. 

Engagement  by  the  permanent  and  associate  members  of  the  Legal 
Advisory  Board  of  the  City  of  New  York  and  the  members  of  the  several 
local  boards  and  the  government  appeal  agents  in  the  work  of  assisting  in 
the  preparation  of  the.  Questionnaire  and  classification  under  the  Selective 
Service  Law  and  Regulations  adopted  thereunder  is  regarded  as  necessary 
pubUo  service. 

Actual  engagement  by  counsel  in  said  work  shall  be  accepted  as  a  legal  and 
sufficient  excuse  for  adjournment  of  cases  in  all  courts  within  the  First 
Department  until  the  said  Legal  Advisory  Board  shall  certify  to  this  court 
that  the  work  of  such  boards  under  said  law  is  completed. 

Proof  by  affidavit  of  such  engagement  shall  be  presented  when  possible 
to  the  clerk  prior  to  the  appearance  of  the  case  on  the  Day  Calendar. 

Dated,  December  12,  1917. 


At  a  term  of  the  Appellate  Division,  Second  Department,  held  on  December 
14,  1917,  the  Rules  of  said  Department  were  amended  by  adding  thereto  a 
Special  Rule  bearing  date  December  13,  1917,  to  take  effect  immediately: 

Special.  Rulb. 

Engagement  by  the  permanent  and  associate  members  of  the  Legal 
Advisory  Board  of  the  City  of  New  York  and  the  members  of  the  several 
local  boards  and  the  government  appeal  agents  in  the  work  of  assisting  in 
the  preparation  of  the  Questionnaire  and  classification  under  the  Selective 
Service  Law  and  Regulations  adopted  thereunder,  is  regarded  as  necessary 
public  service. 

.  Actual  engagement  by  counsel  in  said  work  shall  be  accepted  as  a  legal 
and  sufficient  excuse  for  adjournment  of  oases  in  all  courts  within  the 
Second  Department  until  the  said  Legal  Advisory  Board  shall  certify  to 
this  court  that  the  work  of  such  boards  under  said  law  is  completed. 

Proof  by  affidavit  of  such  engagement  shall  be  presented  when  possible, 
to  the  clerk  prior  to  the  appearance  of  the  case  on  the  Day  Calendar. 

This  rule  is  applicable  to  the  Supreme  Court,  and  also  will  be  applied 
by  this  court  in  appeals  involving  this  question. 
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Albebt  a.  Moers,  Appellant,  v.  "  Jane  "  Pell,  First  Name 
Fictitious,  Real  Name  Being  Unknown  to  Plaintiff,  Doing 
Business  imder  the  Firm  Name  and  Style  of  Wampaone 
£[enn£LS,  Respondent. 

First  Department,  Deoember  7,  1917. 

Pleading  —  action  for  breach  of  contract  to  care  for  dog  —  aUega- 
tions  as  to  negligence  of  defendant  —  complaint  stating  single 
cause  of  action  —  election. 

A  complaint  which  in  substance  alleges  that  the  defendant  agreed  for  a 
consideration  to  breed  a  valuable  dog  owned  by  the  plaintiff  and  to 
skillfully  care  for,  and  return,  the  dog  in  the  same  condition  of  health  as 
when  delivered,  but  that  the  defendant  returned  the  dog  suffering  from 
distemper  caused  solely  by  the  negligence  of  the  defendant  in  the  care 
of  the  dog,  etc.,  whereby  the  plaintiff  has  been  required  to  expend  moneys 
in  the  treatment  and  maintenance  of  the  dog,  which  has  become  worthless, 
states  but  a  single  cause  of  action  for  damages  for  breach  of  contract. 
The  charge  of  negligence  in  the  care  of  the  dog  is  merely  a  specification  of 
the  breach  of  contract. 

Allegations  in  respect  to  different  theories  upon  which  it  is  claimed  that  the 
defendant  was  guilty  of  a  breach  of  duty  under  the  contract  do  not  set 
out  different  causes  of  action,  nor  do  they  involve  different  theories  between 
which  the  plaintiff  could  be  required  to  elect. 

Appeal  by  the  plaintiff,  Albert  A.  Moers,  from  an  order  of 
the  Supreme  C!ourt,  made  at  the  New  York  Special  Term  and 
App.  Div.— Vol.  CLXXXI.        1 
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entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  17th  day  of  October,  1917,  grantmg  defendant's  motion 
for  an  order  compelling  plaintiff  either  to  amend  his  complaint 
by  setting  forth  a  cause  of  action  either  in  tort  or  for  breach 
of  contract  and  tg  strike  out  all  allegations  in  the  complaint 
inconsistent  therewith,  or  to  elect  as  to  which  of  the  two 
inconsistent  causes  of  action,  namely,  tort  or  breach  of  con- 
tract, he  will  proceed  with,  and  to  strike  out  all  allegations  in 
the  complaint  inconsistent  with  the  one  chosen,  or  to  separate 
and  number  his  two  alleged  causes  of  action. 

Robert  Moers,  for  the  appellant. 

W.  H.  Dannat  Petty  for  the  respondent. 

Laughlin,  J.: 

Appellant  claims  that  but  a  single  cause  of  action  is  pleaded. 
Plaintiff  alleges  that  on  the  25th  day  of  February,  1917,  an 
agreement  was  made  between  him  and  the  defendant  whereby, 
in  consideration  of  twenty  dollars  paid  to  her  by  the  plaintiff, 
defendant  agreed  to  breed  a  certain  valuable  female  dog 
owned  by  the  plaintiff  and  to  skillfully  care  for  and  retiun  the 
dog  in  the  same  condition  of  health  as  when  delivered  to  her; 
that  the  dog  was  delivered  to  defendant  in  an  healthy  and 
sound  physical  condition,  but  that  the  defendant  did  not 
return  her  in  the  same  condition  and  that  when  returned  she 
was  suffering  from  a  disease  known  as  distemper  which  was 
caused  solely  by  the  negligence  of  the  defendant  in  her  care 
and  treatment  of  the  dog  and  in  her  failure  to  keep  the 
dog  in  a  clean  condition  and  in  surroundings  free  from  con- 
tact with  germ  infection;  that  the  plaintiff  by  reason  of  the 
premises  has  been  required  to  expend  large  sums  of  money 
in  the  care,  treatment  and  maintenance  of  the  dog  and  that, 
owing  to  said  disease,  the  dog  has  become  worthless,  to  plain- 
tiff's damage  in  the  sum  of  $700. 

I  am  of  opinion  that  these  allegations  state  but  a  single 
cause  of  action  for  damages  for  breach  of  the  contract.  The 
charge  of  negligence  in  the  care  of  the  dog  is  merely  a  specifica- 
tion of  the  breach  of  contract.  There  could  be  no  recovery 
for  negligence  in  caring  for  the  dog  but  for  the  fact  that  the 
defendant  was  under  a  contract  obligation  requiring  care.     It 


Digitized  by 


Google 


May  v.  Hettrick  Brothers  Co. 


App.  Div.]  First  Department,  December,  1917. 

may  perhaps  be  said  that  the  plaintiff  alleges  two  theories 
upon  which  he  claims  to  be  entitled  to  recover  for  the  breach 
of  the  contract,  namely,  that  the  defendant  undertook 
absolutely  to  return  the  dog  in  the  same  condition  as  when 
received  and  that  it  was  also  the  duty  of  the  defendant  to 
properly  care  for  the  dog  and  that  she  failed  so  to  do  in  that  she 
ne^gently,  that  is,  by  not  exercising  the  care  required  by  the 
contract,  permitted  the  dog  to  contract  the  disease.  But  in 
either  case  the  basis  for  a  recovery  would  be  the  breach  of 
contract  and  that,  therefore,  is  the  cause  of  action.  Mere 
allegations  with  respect  to  the  different  theories  upon  which 
it  is  claimed  there  was  a  breach  of  the  defendant's  duty  under 
the  contract  is  not  stating  different  causes  of  action;  nor  are 
the  theories  pleaded  inconsistent,  and,  therefore,  even  upon  the 
trial  the  plaintiff  could  not  be  required  to  elect  between 
them,  but  may  recover  on  any  pleaded  theory  of  the  breach 
of  the  contract  shown  by  the  evidence.  (Payne  v.  N.  Y.,  S. 
&  W.  R.  R.  Co.,  201  N.  Y.  436;  Schoenfeld  v.  Mott  Ave.  ReaUy 
Co.,  168  App.  Div.  91;  SneU  v.  Camwell,  93  id.  136.) 

It  follows  that  the  order  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  motion  denied,  with  ten  dollars 
costs. 

Clarke,  P.  J.,  Dowung,  Page  and  Shearn,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs. 


Morris  May,  Respondent,  Appellant,  v.  Hettrick  Brothers 
Company,  Appellant,  Respondent. 

First  Department,  December  14,  1917. 

Partnership  —  agreement  creatincr  Joint  adventure  —  agreement 
to  share  profits  received  from  sale  of  goods  to  foreign  government  — 
mutual  duties  of  eoadventurers  and  agents  —  secret  sale  made  to 
detriment  of  coadventurer  —  liability  to  account  for  profits. 

Suit  to  compel  the  defendant  to  account  for  a  portion  of  moneys  received  by 
it  as  profits  upon  a  contract.  It  appeared  that  the  defendant  and  the 
plaintiff's  assignor  ];iad  entered  into  an  agreement  whereby,  if  the  assignor 
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procured  for  the  defendant  a  contract  to  manufacture  and  deliver  tents 
to  a  foreign  government,  the  assignor  was  to  receive  a  certain  share  of 
the  profits,  and  the  defendant  further  agreed  that  it  would  act  only 
through  the  plaintifiTs  assignor  and  would  not  approach  the  proposed 
purchaser  in  any  other  way.  The  assignor  having  negotiated  said  sale 
with  an  agent  of  the  foreign  government  and  the  substantial  terms  of  the 
sale  being  settled,  except  as  to  a  minor  detail,  the  defendant,  in  violation 
of  its  agreement  with  the  assignor,  secretly  negotiated  a  sale  to  the  foreign 
government  on  its  own  behalf  and  furthermore  agreed  to  give  to  the  agent 
of  the  foreign  government  a  rebate  on  the  sums  received  for  the  tents. 
Evidence  examined,  and  held,  to  sustain  a  decree  requiring  the  defendant 
to  account. 

The  defendant's  corrupt  agreement  to  give  a  rebate  to  the  agent  of  the 
foreign  government  was  an  act  which  discredited  the  testimony  of  all 
persons  who  participated  therein. 

The  defendant  and  the  plaintiff's  assignor,  although  not  principal  and  agent 
strictly  speaJdng,  occupied  an  analogous  relation  which  required  a  duty 
of  utmost  good  faith  and  required  the  defendant  to  refrain  from  obstruct- 
ing the  negotiations  between  the  assignor  and  the  purchaser. 

Copartners,  joint  adventurers  and  agents  owe  the  duty  of  utmost  good 
faith  and  fidelity  to  their  copartners,  coadventurers  and  principals  and 
they  are  accountable  for  any  secret  profits  that  they  have  made  whether 
within  or  in  excess  of  their  authority. 

Moreover,  until  such  relationship  is  terminated  a  copartner,  or  joint 
adventurer,  cannot  act  for  himself. 

The  above  rules  hold  although  under  the  agreement  between  the  defendant 
and  the  plaintiff's  assignor  they  were  not  interested  in  the  same  identical 
portion  of  the  profit. 

The  defendant  should  be  required  to  account  to  the  plaintiff  on  the  baas 
of  its  proposed  contract  with  the  plaintiff's  assignor  for  the  difference 
between  the  amount  it  was  to  receive  under  that  contract  and  the  amount 
it  received  under  the  contract  with  the  purchaser. 

Scott  and  Dowling,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  Hettrick  Brothers  Company, 
from  an  mterlocutory  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  29th  day  of  June,  1916,  upon  the 
decision  of  the  court  after  a  trial  at  the  New  York  Special  Term. 

The  judgment  required  the  defendant  to  account  to  plain- 
tiff for  part  of  the  moneys  received  or  to  be  received  by 
it  under  a  contract  in  writing,  bearing  date  December  11, 
1914,  between  it  and  George  Panagoulapoulos. 

Appeal  by  the  plaintiff,  Morris  May,  from  so  much  of  said 
judgment  as  limits  the  scope  of  the  accounting. 
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Frederick  N.  Van  Zandt  [Joseph  A.  Burdeau  with  him  on 
the  brief];  for  the  appellant,  respondent. 

Benjamin  G.  Pashas  [Jacob  Scholer  with  him  on  the  brief], 
for  the  respondent,  appellant. 

Lauohun,  J.: 

By  the  contract  defendant  agreed  to  furnish  and  deliver 
f.  o.  b.  dock,  New  York  city,  100,000  individual  shelter  tents 
intended  for  the  Serbian  government.  The  action  is  on 
a  claim  assigned  by  the  A.  B.  Kirschbaimi  Company  which 
I  shall  refer  to  as  the  assignor. 

The  theory  upon  which  the  action  was  brou|ght  and  the 
reUef  has  been  awarded  is  that  the  assignor  and  defendant 
became  mutually  and  jointly  interested  in  obtaining  a  contract 
at  a  specified  price  per  tent  from  Panagoulapoulos,  herein- 
after designated  the  purchaser,  running  to  the  assignor,  which 
was  to  be  performed  by  defendant  at  a  lower  specified  price 
per  tent,  payable  from  the  moneys  to  be  received  by  the 
assignor,  so  that  the  profits  of  each  were  to  be  separate  and 
distinct;  that  while  negotiations,  in  which  defendant  was 
cooperating  pursuant  to  the  agreement,  were  pending  and 
nearly  consummated  between  the  assignor  and  piu'chaser,  the 
defendant  secretly  took  up  the  negotiations  and  obtained  the 
contract  in  its  own  name,  and  that,  therefore,  it  should 
account  to  the  assignor  to  the  extent  of  the  interest  the 
assignor  was  to  receive  if  the  contract  had  been  awarded  to 
it.  The  defendant  appellant  contends  that  no  agency, 
copartnership  or  joint  adventiu'e  has  been  shown  and  that 
it  was  within  its  rights  in  taking  the  contract.  It  also  con- 
tends that  some  of  the  findings  imfavorable  to  it  are  not 
supported  by  evidence  or  are  against  the  weight  of  the  evi- 
dence, and  that  in  any  event  they  do  not  sustain  the  inter- 
locutory judgment. 

We  have  examined  the  evidence  and  are  of  opinion  that 
all  findings  made  by  the  trial  court  are  amply  sustained 
thereby  and  that  other  findings  more  favorable  to  plaintifif 
should  have  been  made;  but  we  think  that  these  made  are 
sufficient  to  sustain  the  decree  for  an  accounting  and,  there- 
fore, do  not  deem  it  necessary  to  make  additional  findings. 
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The  assignor  was  a  Pennsylvania  corporation  having  an 
office  in  New  York  and  in  Philadelphia  and  was  engaged  in 
manufacturing  clothing,  including  military  uniforms.  During 
the  Spanish-American  War  it  njanufactured  tents  for  the 
United  States  government  but  discontinued  that  line  of 
business.  In  November,  1914,  it  sent  one  Block,  a  salesman, 
to  Texas  to  call  on  the  brother  of  the  purchaser,  who  repre- 
sented him,  with  a  view  to  obtaining  an  order  for  uniforms; 
and  Block  ascertained  that  the  purchaser  was  desirous  of 
placing  an  order  for  150,000  or  more  tents  and  wired  the 
Philadelphia  office  of  his  company  to  that  effect.  The  assignor 
thereupon  determined  to  endeavor  to  obtain  the  contract 
for  the  tents  and  shortly  thereafter  opened  negotiations 
with  the  purchaser  to  that  end,  and  on  the  sixteenth  of 
November  opened  negotiations  with  the  defendant  with  a  view 
to  having  it  perform  the  contract  if  obtained.  Commimi- 
cations  on  the  subject  were  had  between  the  defendant  and 
the  assignor  by  telegraph,  by  telephone  and  by  mail  and 
finally  the  defendant  sent  a  representative  to  assignor's 
Philadelphia  office  where  he  met  and  negotiated  with  its 
representatives.  It  was  agreed  between  them  for  their  mutual 
protection  and  profit  that  in  the  event  the  assignor  obtained 
the  contract  defendant  should  manufacture  and  deliver  the 
tents;  that  they  would  "  tie  up "  together  and  that  the 
defendant  would  make  no  other  connections;  and  that  the 
defendant  would  work  with  and  through  the  assignor  only 
and  would  not  approach  or  in  any  manner  connect  with  the 
purchaser  whose  name  and  the  negotiations  had  with  him 
were  disclosed  to  defendant's  representatives.  With  this 
understanding  they  negotiated  the  terms  on  which  defendant, 
figuring  the  cost  of  manufacture  and  its  own  profit,  would 
furnish  and  deliver  the  tents  and  reduce  it  to  writing  in 
the  form  of  a  proposal  by  defendant  to  the  assignor.  That 
was  done  to  protect  the  assignor  in  quoting  a  price  to  the 
purchaser  which  would  include  the  price  to  be  charged  by 
defendant  and  the  compensation  or  profit  to  be  received  by 
the  assignor.  It  was  also  provided  in  that  proposal  that  if 
the  assignor  should  be  required  to  give  a  bond  for  performance 
the  defendant  would  sign  with  itl  The  negotiations  between 
the  assignor  and  purchaser  so  far  progressed  that  it  expected 
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that  it  would  receive  the  contract  and  that  the  order  would 
be  increased  by  100,000,  and  it  requested  defendant  to  send 
on  a  representative  to  attend  the  closing.  Pursuant  to  the 
request  two  representatives  of  the  defendant,  Tische  and 
Peters,  called  at  the  assignor's  New  York  office  on  November 
twenty-eighth  and  were  informed  that  the  purchaser  had  let 
the  contract  for  the  150,000  tents  to  another.  On  that  day 
the  representatives  of  the  defendant  and  the  assignor  had  an 
interview  with  the  piu'chaser  evidently  with  a  view  to  ascer- 
taining whether  he  was  desirous  of  piu'chasing  more  tents, 
and  Tische  and  Peters  were  introduced  to  the  purchaser  by 
one  of  the  representatives  of  the  assignor  as  expert  tentmakers 
from  its  factory.  The  purchaser  stated  that  he  would  soon 
be  in  the  market  for  100,000  more  tents  and  it  was  agreed 
that  the  assignor  should  quote  to  him  a  price  on  them  within 
a  few  days.  Negotiations  then  jfollowed  between  the  assignor 
and  defendant,  owing  to  the  changing  market  price  of  material, 
with  respect  to  the  price  at  which  defendant  would  furnish 
the  tents.  During  these  negotiations  defendant  wrote  to  the 
assignor  saying,  among  other  things:  "We  hope  you  will 
be  successful  in  landing  this  business,  and  we  want  to  work 
with  you  so  that  we  both  get  something  definite  out  of 
it;  "  and  in  another  letter  it  said :  "  We  are  in  this  game  with 
you,  and  hope  that  we  will  hear  favorably  of  the  acceptance 
of  our  proposition."  On  the  eighth  of  December  the  assignor 
notified  defendant  that  it  was  ready  to  close  the  contract 
and  requested  that  it  send  on  a  representative  and  that  it 
would  await  his  arrival  before  finally  closing  the  contract. 
On  December  tenth  Tische  and  Peters  called  at  the  assignor's 
office  in  New  York  where  they  met  Aloe,  the  secretary  and 
treasurer  of  the  assignor,  and  May,  its  second  vice-president, 
and  EUerman,  who  made  estimates  for  it.  The  price  to  be 
charged  by  defendant,  owing  to  changes  in  the  dimensions 
of  the  tents,  had  not  been  agreed  upon,  but  Tische  and  EUer- 
man thereupon  agreed  on  a  price  of  one  dollar  and  seventy- 
four  cents  per  tent.  Defendant's  representatives  produced  a 
sample  tent  which  had  a  hem  on  only  two  sides,  and  on  observ- 
ing this  Aloe  stated  that  he  had  represented  to  the  purchaser 
that  the  tents  would  have  a  hem  all  around.  Aloe,  May, 
Tische  and  Peters  then  went  to  the  office  of  the  assignor's 
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attorney  and  had  contracts  prepared  for  execution  between  it 
and  defendant  and  it  and  the  purchaser^  and  they  were  approved 
but  not  signed.  The  contracts  thus  prepared  for  execution 
with  the  purchaser  referred  to  the  sample  tent  as  having  been 
exhibited  and  approved  and  provided  for  the  delivery  of  the 
tents  f.  o.  b.  on  the  dock  in  New  York,  boxed  for  export  by 
delivery  to  a  carrier  at  the  assignor's  factory,  the  place  of 
which  was  not  stated,  within  fourteen  weeks  —  with  a  pro- 
vision for  an  extension  for  foiu*  weeks  longer  —  after  the 
deUvery  to  the  assignor  of  a  guaranty  by  the  Irving  National 
Bank  that  a  sum  of  money  sufficient  to  cover  in  full  all  pay- 
ments to  be  made  by  the  purchaser,  and  that  it  would  pay 
the  assignor  on  delivery  of  the  bills  of  lading,  and  further 
provided  that  during  the  fourteen  weeks  the  assignor  should 
endeavor  to  make  shipments  at  the  rate  of  approximately 
8,000  tents  per  week  after  thp  first  foiu*  weeks,  that  deliveries 
should  be  deemed  made  at  the  factory,  that  the  purchaser 
should  take  the  risk  of  delay  in  transportation  and  that  the 
assignor  should  give  to  the  purchaser  a  surety  company  bond 
for  $30,000  for  performance  by  it  and  should  receive  two 
dollars  per  tent.  The  contract  prepared  for  execution  between 
the  assignor  and  defendant  referred  to  the  contract  between 
the  assignor  and  the  purchaser  and  recited  that  defendant 
assumed  the  obligations  of  the  assignor  thereimder  and  would 
manufacture  and  deliver  the  tents  in  accordance  therewith, 
and  should  be  paid  therefor  from  the  moneys  received  from 
said  bank  one  dollar  and  seventy-four  cents  for  each  tent; 
and  that  defendant  should  furnish  a  bond  for  $26,000  guar- 
anteeing performance.  In  the  meantime  a  message  by  tele- 
phone was  received  from  Block,  who  was  with  the  purchaser 
at  the  Knickerbocker  Hotel,  and  Aloe,  May,  Tische  and 
Peters  and  Ellerman,  who  joined  them,  went  there  taking 
the  drafts  of  the  contracts  with  them  or  arranging  to  have 
them  sent.  On  meeting  the  piu^chaser  Aloe  introduced  Tische 
as  the  assignor's  tentmaker.  On  the  sample  tent  being  shown 
to  the  purchaser  he  objected  on  the  ground  that  the  hem  was 
on  two  sides  only  and  insisted  that  it  should  be  hemmed  all 
around.  This  would  make  a  difference  in  the  price  of  manu- 
facture, according  to  the  testimony  of  Tische,  of  eighteen 
cents  per  tent.    A  general  discussion  then  took  place  between 
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the  parties,  the  plaintiff's  representatives  insisting  that  the 
contract  had  been  negotiated  with  reference  to  the  United 
States  shelter  tent,  which  was  the  sample,  and  the  purchaser 
insisting  that  it  was  to  be  hemmed  all  around;  and  with  respect 
to  the  additional  cost  of  extending  the  hem  all  around.  There 
is  also  testimony  to  the  effect  that  the  purchaser  insisted 
upon  a  bond  running  to  the  Serbian  government  and  that 
Aloe  appeared  to  be  willing  to  give  such  a  bond  but  that  May 
refused  so  to  do.  That,  however,  was  controverted,  and  the 
testimony  produced  by  the  assignor  is  to  the  effect  that  the 
only  objection  raised  was  with  respect  to  the  hem  and  the 
court  so  found.  The  testimony  given  in  behalf  of  the  defend- 
ant to  the  effect  that  there  was  a  disagreement  concerning 
the  bond  is  quite  improbable  for  the  conditions  of  the  bond 
were  only  to  be  for  performance  by  the  assignor  of  its  contract 
to  make  and  deliver  to  a  carrier  at  the  factory  and  such  was 
the  bond  subsequently  given  by  defendant.  Whether  the 
bond  was  to  run  to  the  piu'chaser  or  to  the  Serbian  government, 
as  did  the  bond  given  by  defendant,  was  manifestly  a  matter 
of  no  consequence  since  the  obligations  were  and  were  to  be 
precisely  the  same.  The  testimony  adduced  on  the  part  of 
the  defendant  is  to  the  effect  that  the  negotiations  were 
broken  off  absolutely;  but  that  adduced  in  behalf  of  the  assignor^ 
which  was  accepted  by  the  trial  court,  is  that  at  the  suggestion 
of  Tische,  owing  to  the  lateness  of  the  hour,  it  was  agreed 
that  negotiations  should  be  postponed  until  the  next  morning 
when  they  would  be  resiuned.  That  interview  was  at  the 
purchaser's  room  at  the  hotel.  When  the  parties  were  leaving 
the  room  they  met  one  Bartell,  who  had  secured  the  first 
contract  from  the  purchaser,  going  in,  and  Tische  expressed 
fear  that  Bartell  would  get.  the  contract  and  stated,  in  effect, 
that  the  assignor  would  lose  the  contract  unless  it  acted 
promptly.  Block  called  upon  the  purchaser  next  morning 
at  the  time  agreed  upon  for  resuming  the  negotiations  and 
was  informed  that  he  had  placed  the  contract  with  the 
defendant  the  night  before.  It  appears  that  after  the  inter- 
view with  the  purchaser  on  the  evening  of  December  tenth, 
he  and  Tische  and  Peters  met  that  night  and  negotiated  a 
contract  for  the  delivery  by  the  defendant  to  the  purchaser 
of  the  same  number  and  class  of  tents,  but  hemmed  all  around, 
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for  which  the  purchaser  agreed  to  pay  two  dollars  and  seventy- 
five  cents  per  tent,  deliveries  f.  o.  b.  New  York,  within  twelve 
weeks  from  the  date  of  a  guaranty  to  be  furnished  by  the 
Irving  National  Bank,  to  the  same  effect  as  that  provided 
for  in  the  draft  contract,  as  aforesaid,  and  providing  that 
defendant  should  endeavor  to  make  shipments  at  the  rate 
of  12,000  tents  per  week  after  the  lapse  of  foiu^  weeks  from 
the  signing  of  the  agreement.  The  contract  contained  a 
provision  giving  the  defendant,  in  the  event  of  its  inability 
to  complete  within  the  time  specified,  an  additional  period 
of  SK  weeks  instead  of  foiu^  as  provided  in  said  draft  contract; 
and  the  purchaser  agreed  to  deposit,  not  as  in  said  draft 
contract  in  the  Irving  National  Bank  which  in  said  draft 
contract  and  in  the  contract  so  negotiated  that  night  was 
to  give  the  guaranty,  but  in  the  National  Bank  of  Commerce, 
a  sum  sufficient  to  cover  the  purchase  price,  and  pajrments 
were  to  be  made  by  the  National  Bank  of  Commerce  on  pre- 
sentation of  bills  of  lading;  and  the  contract  provided  that 
the  defendant  should  give  a  bond  in  the  sum  of  $25,000, 
which  was  $5,000  less  than  the  assignor  had  proposed,  to  the 
Serbian  consul  in  New  York  as  a  guaranty  of  performance 
by  it.  The  purchaser  and  defendant's  representatives  agreed 
upon  and  reduced  to  writing  the  terms  of  the  contract  that 
night  and  completed  their  negotiations  about  foiu^  o'clock 
in  the  morning,  but  they  did  not  sign  the  contract.  A  con- 
tract, however,  between  the  piu^chaser  and  defendant,  xmder 
date  of  December  eleventh,  was  signed  by  the  parties  on  the 
fifteenth  of  December  and  it  followed  substantially  the  terms 
of  the  contract  negotiated  that  night  with  the  exception  that 
it  provided  that  the  guaranty  was  to  be  given  by  the  National 
Bank  of  Commerce,  with  which  the  money  for  the  purchase 
of  the  tents  was  to  be  deposited  and  not  by  the  Irving  National 
Bank.  The  only  testimony  in  the  case  is  to  the  effect  that  the 
negotiations  for  the  contract  made  that  night  between  the 
purchaser  and  the  defendant's  representatives  were  opened 
by  the  purchaser.  The  trial  court  disbelieved  the  testimony 
and  found  that  the  negotiations  were  opened  by  defendant's 
representatives,  one  of  whom  had  taken  a  room  at  the  hotel. 
We  fully  agree  with  the  learned  trial  justice  on  this  point 
and  are  of  opinion  that  the  fair  inference  from  the  evidence 


Digitized  by 


Google 


May  v.  Hettrick  Brothers  Co.  11 

App.  DiT.]  First  Department,  December,  1917. 

iS;  as  has  been  founds  in  effect,  that  defendant's  representa- 
tives sought  out  and  opened  negotiations  with  the  purchaser 
in  behalf  of  defendant,  for  the  piu'chaser  testified  that  he 
supposed  they  were  connected  with  the  assignor  until  they 
informed  him  otherwise,  when  he  finding  that  one  of  them 
had  taken  a  room  at  the  hotel  called  on  them.  If  they  went 
to  him  knowing  that  negotiations  between  him  and  the 
assignor  were  pending  and  to  be  resumed  in  the  morning 
they  could  not,  in  the  circtmistances,  take  up  and  conclude 
the  negotiations  and  give  the  defendant  the  contract  without 
liabiUty  to  the  assignor  regardless  of  whether  or  not  they 
made  any  misrepresentations  fraudulent  or  otherwise  to  the 
purchaser,  and  if  the  piu'chaser  called  on  them  to  resume  the 
negotiations  in  which  he  was  led  to  beheve  they  were  repre- 
senting the  assignor,  I  think  they  were  likewise  precluded 
from  taking  advantage  of  their  ix)sition  and  of  the  information 
acquired  to  negotiate  a  contract  for  defendant.  It  appears 
that  on  the  date  the  final  contract  was  signed  between  the 
defendant  and  the  purchaser  the  defendant  gave  him  a  writing 
by  which  it  agreed  on  the  receipt  of  two  dollars  and  seventy- 
five  cents  for  each  tent  to  remit  to  him  or  to  any  one  desig- 
nated by  him  the  difference  between  the  purchase  price 
specified  in  the  contract  of  two  dollars  and  seventy-five  cents 
and  one  dollar  and  ninety-five  cents,  being  eighty  cents  for 
each  tent,  and  that  there  was  a  parol  agreement  to  the  same 
effect  the  night  the  contract  was  negotiated;  but  it  does  not 
appear  at  whose  suggestion  this  agreement  thus  to  defraud 
the  Serbian  government  was  made.  The  making  of  such 
an  agreement  to  rob  a  people  already  impoverished  by  famine 
and  war  discredited  all  who  participated  therein  and  yet  it 
is  repeatedly  suggested  in  defendant's  points  that  the  pur- 
chaser was  a  disinterested  witness  whose  testimony  should 
have  been  accepted. 

According  to  the  credible  evidence  in  the  case,  down  to 
the  time  that  negotiations  for  making  the  contract  with 
the  purchaser  were  thus  secretly  taken  by  the  defendant's 
representatives  out  of  the  hands  of  the  assignor,  the  defend- 
ant had  agreed  to  furnish  the  tents,  with  the  exception  that 
they  were  to  be  hemmed  all  around  instead  of  on  two  sides 
only,  for  one  dollar  and  seventy-four  cents  per  tent;  and  the 
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assignor  was  to  receive  the  difference  between  that  amount 
and  the  price  to  be  paid  by  the  purchaser  which  it  was  then 
expected  would  be  two  dollars  per  tent.  The  defendant  had 
figured  and  included  its  profits  in  the  price  of  one  dollar  and 
seventy-four  cents  per  tent  and  the  assignor  for  its  time, 
trouble  and  expense  was  to  receive  the  diflference  between  that 
amount  and  the  amount  to  be  paid  by  the  purchaser.  The 
assignor,  therefore,  might  have  consented  that  the  extra  cost 
of  eighteen  cents  per  tent  be  taken  out  of  its  profits  and  thus 
have  secured  the  contract  and  it  would  still  have  had  a  profit 
of  eight  thousand  dollars.  In  view  of  the  fraudulent  contract 
made  between  the  defendant  and  the  purchaser  by  which  the 
defendant  was  to  give  him  the  secret  rebate  the  trial  court 
evidently  was  in  doubt  with  respect  to  whether  or  not  the 
purchaser  was  to  receive  the  entire  amount  of  eighty  cents 
per  tent  or  whether  he  was  to  share  part  of  it  with  defendant 
or  its  employees,  and  consequently  in  the  interlocutory 
judgment  it  is  provided,  in  effect,  not  that  the  defendant  shall 
accoxmt  to  the  plaintiff  on  the  basis  of  one  dollar  and  ninety- 
five  cents  per  tent,  but  for  the  diflference  between  the  one 
dollar  and  seventy-four  cents  per  tent  plus  the  additional 
cost  caused  by  any  additional  requirement  in  the  contract 
executed  between  the  defendant  and  the  purchaser  over  and 
above  the  requirements  of  the  draft  contract,  and  the  amount 
received  or  to  be  received  by  defendant. 

There  was  here  no  agency,  strictly  speaking,  but  in  a  sense 
the  defendant,  in  so  far  as  it  took  part  in  the  negotiations 
between  the  purchaser  and  the  assignor,  was  acting  in  a 
capacity  analogous  to  that  of  an  agent  and  owed  a  duty  of 
the  utmost  good  faith  and  a  duty  to  refrain  from  obstructing 
the  negotiations  between  the  assignor  and  the  purchaser; 
and  although  defendant  was  not  authorized  to  negotiate  the 
contract  for  the  assignor  it  was  precluded  from  acting  for 
itself  in  such  manner  as  to  deprive  the  assignor  from  obtaining 
the  contract  and  became  accountable  to  the  plaintiff  at  its 
election  precisely  as  an  agent  would  have  been  accountable  on 
the  theory  that  the  contract  which  the  defendant  thus 
negotiated  with  the  purchaser  is  impressed  with  a  trust  in 
favor  of  the  assignor.  {Trice  v.  Comstock,  121  Fed.  Rep. 
620;  Patterson  v.  Meyerhofer,  204  N.  Y.  96;  Merrill  v.  Sax, 
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141  Iowa,  386;  Marvin  v.  Rogers,  63  Tex.  Civ.  App.  423.) 
It  is  a  well-settled  rule  that  copartners,  joint  adventurers  and 
agents  owe  the  duty  of  utmost  good  faith  and  fidelity  to  their 
copartners,  coadventurers  and  principals  and  that  they  are 
accountable  for  any  secret  profits  that  they  have  made  whether 
within  or  in  excess  of  their  authority.     (Trice  v.  Comatock, 
supra;  Merrill  v.  Sax,  supra;  Selwyn  &  Co.  v.  Waller,  212  N.  Y. 
507,  revg.  160  App.  Div.  725;  Bain  v.  Braum,  56  N.  Y.  285; 
Reis  &   Co.  V.  Volck,  151  App.  Div.  613;  MitcheU  v.  Reed, 
61  N.  Y.  123;  Getty  v.  Devlin,  54  id.  403.).    It  is  also  the 
settled  law  that  imtil  the  copartnership  is  terminated  or  joint 
adventure  is  abandoned  a  copartner  or  joint  adventurer  cannot 
act  for  himself.     (Mitchell  v.  Reed,  supra;  Parks  v.  Gates, 
84  App.  Div.  534.)    In  MitcheU  v.  Reed  it  was  held  that  a 
copartner  in  taking  a  renewal  lease  of  premises  leased  by  the 
copartnership  to  take  efifect  not  only  at  the  expiration  of  the 
copartnership  lease,  but  also  at  the  termination  of  the  copartner- 
ship, would  be  deemed  to  hold  it  as  trustee  for  the  firm.    It  is 
sufficient  to  afford  a  consideration  for  an  agreement  with 
respect  to  a  project  in  the  nature  of  a  joint  adventure  that 
services  are  rendered  and  it  is  not  essential  that  money  or  other 
property  shall  be  delivered  to  a  coadventurer  to  require  hini 
to  account.     (Peirce  v.  McDonald,  168  App.  Div.  47,  55; 
Schantz  v.  Oakman,  163  N.  Y.  148,  157.)     Here  the  object  of 
the  joint  adventure  was  the  procuring  of  the  contract  between 
the  purchaser  and  the  assignor  and  both  the  assignor  and  the 
defendant   were   jointly   interested   for   the   defendant   was 
thereupon  to  receive  its  contract  from  the  assignor.    The  fact 
that  they  were  not  interested  in  the  same  profit  is,  I  think, 
quite  immaterial  as  is  also  the  fact  that  there  might  not  have 
been  a  right  of  action  by  either  against  the  other  for  an  account- 
ing had  the  project  succeeded,  for  then  the  object  of  the 
joint   adventure   would   have   been   accompUshed   and   the 
profits  of  each  would  have  been  secured  by  separate  agree- 
ments; and  neither  was  to  receive  any  profits  unless  the  object 
of  the  joint  adventure,  namely,  the  obtaining  of  a  contract 
from  the  purchaser,   was  accomplished.    In  legal  effect,  I 
think  they  were  quite  as  much  jointly  mutually  interested  as  if 
it  had  been  expressly  imderstood  and  agreed  that  the  con- 
tract with  the  purchaser  was  to  inure  directly  to  the  benefit 
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of  both  and  that  the  assignor  was  to  have  as  its  share  of  the 
profits  all  received  frpm  the  piu'chaser  above  one  dollar  and 
seventy-four  cents  per  tent  and  the  defendant  was  to  receive 
as  its  profit  the  net  profits  of  the  manufacture  at  the  price  of 
one  dollar  and  seventy-four  cents  per  tent.  That  clearly 
would  have  constituted  a  joint  adventure  in  which  each  was 
to  render  services  and  would  have  entitled  the  plaintiff  to  an 
accounting  on  the  defendant's  violating  its  duty  and  taking 
the  contract  itself.  If  we  eliminate  the  difference  between  the 
terms  of  the  two  contracts  and  assume  that  the  defendant, 
knowing  that  the  negotiations  were  pending  with  a  reasonable 
prospect  of  success,  secretly  opened  negotiations  with  the 
purchaser  and  obtained  the  contract  at  one  dollar  and  ninety- 
five  cents  per  tent,  thus  securing  to  itself  not  only  its  own 
profit  but  the  profit  which  the  assignor  would  have  received 
had  the  contract  been  made  with  the  assignor  on  the  resump- 
tion of  negotiations,  then,  I  think,  it  would  also  be  quite  clear 
under  the  authorities  cited  that  it  would  be  the  duty  of  the 
defendant  to  account  to  the  plaintiff  on  the  basis  of  its  pro- 
posed contract  with  the  assignor  for  the  difference  between  the 
amount  it  was  to  receive  under  that  contract  and  the  amount 
it  received  under  the  contract  with  the  purchaser.  If  that  be 
so  then  the  case  as  presented  naust  be  governed  by  the  same 
principle  and  needs  merely  the  modification  provided  for  in  the 
interlocutory  judgment  to  protect  defendant  against  the 
additional  cost  over  and  above  the  cost  of  the  material  and 
labor  involved  in  its  proposed  contract  with  the  assignor. 
Each  of  the  parties  expended  much  time  of  its  officials  and 
employees  and  considerable  money  in  the  enterprise  in  which 
they  had  agreed  to  cooperate  and  I  am  of  opinion  that  the 
court  is  not  powerless  in  the  circumstances  to  prevent  the 
defendant  from  taking  advantage  of  the  confidential  relations 
established  between  it  and  the  assignor  and  secretly  negotiating 
the  contract  for  itself.  I  think  it  was  competent  for  the  court 
to  decree,  as  it  has  done  in  effect,  that  the  assignor  was  at 
liberty  to  claim  the  benefit  of  the  contract  which  the  defend- 
ant made  with  the  purchaser  and  to  require  the  defendant 
to  account  thereunder.  This  will  give  the  assignor  the  benefit 
of  the  contract  as  if  it  had  been  made  between  it  and  the 
purchaser  and  will  give  the  defendant  the  same  benefit  which 
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it  would  have  received  if  it  had  contracted  with  the  assignor 
on  the  basis  that  it  offered  to  contract  so  far  as  that  basis  is 
applicable,  or,  in  other  words,  to  the  extent  that  performance 
is  the  same  under  the  contract  which  it  made  with  the  pur- 
chaser as  under  the  contract  which  it  was  willing  to  make 
with  the  assignor.  No  precedent  has  been  cited  or  found 
precisely  in  point  on  the  facts,  but  it  seems  to  me  that  this 
will  be  no  undue  extension  of  equitable  principles.  The  case 
is  quite  analogous  to  Patterson  v.  Meyerhofer  {supra),  where  it 
was  held  that  one  agreeing  to  buy  from  another  who  did  not 
have  title  was  under  an  implied  agreement  not  to  bid  on  a 
foreclosure  and  thus  compete  with  the  other  party  in  obtain- 
ing title  and  prevent  his  obtaining  it. 

The  plaintiff  claims  on  its  appeal  that  defendant  should 
not  be  allowed  the  additional  cost  of  hemming  the  tents  all 
around  and  of  any  other  items  covered  by  its  contract  with 
the  purchaser  not  embraced  in  the  draft  contract  which  defend- 
ant was  ready  and  willing  to  sign  with  the  assignor.  I  am  of 
opinion  that  plaintiff  is  not  entitled  to  a  more  favorable 
judgment.  The  defendant  did  not  agree  to  furnish  the 
tents,  so  far  as  the  requirements  differ  under  the  contract 
which  it  negotiated  with  the  purchaser  from  the  draft  con- 
tract, for  one  dollar  and  seventy-foiu"  cents.  Upon  no  theory 
was  the  assignor  entitled  to  participate  in  defendant's  profits 
for  throughout  the  negotiations  defendant  and  it  figured  on 
separate  profits.  Therefore,  to  require  the  defendant  to 
accoimt  to  the  plaintiff  on  the  basis  of  one  dollar  and  seventy- 
four  cents  per  tent  without  any  allowance  for  the  additional 
cost  referred  to  would  be  to  give  the  plaintiff  part  of  the 
defendant's  profits;  but  to  require  the  defendant  to  account,  as 
the  interlocutory  judgment  does,  for  the  difference  between 
one  dollar  and  seventy-foiu'  cents  per  tent  plus  such  additional 
costs  gives  the  plaintiff  the  benefit  of  the  contract  which 
the  defendant  thus  secretly  negotiated  with  the  purchaser  in 
violation  of  its  duty  to  the  assignor.  That  is,  I  think,  the 
only  theory  upon  which  the  action  can  be  sustained. 

It  follows,  therefore,  that  the  interlocutory  judgment  should 
be  affirmed,  with  costs. 

Clarke,  P.  J.,  and  Smith,  J.,  concurred;  Scott  and  Dowl- 
iNG,  JJ.,  dissented. 
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Scott,  J.  (dissenting) : 

I  dissent  because  I  do  not  consider  that  any  partnership  or 
joint  adventure  was  shown  between  plaintiff's  assignor  and 
defendant.  They  were  not  to  share  profits  or  losses.  Plain- 
tiff's assignor  seeing  an  opportunity  to  sell  a  quantity  of  tents 
to  the  Serbian  government,  and  having  no  facilities  for 
manufacturing  such  tents  itself,  sought  to  obtain  from  defend- 
ant a  figure  at  which  the  latter  would  agree  to  manufacture  the 
tents  as  subcontractor.  This  was  in  order  to  enable  plain- 
tiff's assignor  to  fix  a  price  for  the  delivery  of  the  tents  to  the 
Serbian  government  so  that  it  would  be  assured  of  a  profit. 
In  this  profit  defendant  was  to  have  no  share.  It  was  to 
manufacture  the  tents  at  a  fixed  price  which  it  was  to  receive 
in  any  event,  quite  irrespective  of  the  profit,  if  any,  plaintiff's 
assignor  might  make.  I  can  see  none  of  the  elements  of  a 
partnership  or  joint  adventure  in  this  arrangement.  The 
defendant's  action,  as  shown  by  the  evidence,  was  scarcely 
such  as  can  be  considered  strictly  honorable,  but  ''  neither 
courts  of  equity  or  law  sit  to  enforce  mere  moral  obligations." 
(Wood  V.  Robe,  96  N.  Y.  414,  421.)  Therefore,  no  case  was 
made  for  an  accounting  in  equity. 

DowLiNG,  J.,  concurred. 

Interlocutory  judgment  affirmed,  with  costs. 


Max  Jaffe  and  Others,  Respondents,  v.  Stephen  M.  Weld, 
J.  A.  E.  Pyle,  as  Trustee  in  Bankruptcy  of  Steele,  Miller 
&  Company,  and  Others,  Appellants. 

First  Department,  December  21,  1917. 

DiBCovery  —  booka  and  papers  in  foreign  State  in  eustody  of  trustee 
in  bankruptcy  —  when  production  of  papers  in  this  State  should 
not  be  required  —  practice  —  open  commission. 

Where  the  books  luid  papers  of  a  bankrupt  defendant  are  in  the  possession 
of  the  trustee  in  bankruptcy  appointed  by  the  Federal  court  in  another 
State,  the  courts  of  this  State  should  not  order  the  trustee  to  bring  the 
books  and  papers  into  this  State  and  deposit  them  with  the  county  clerk 
to  be  inspected  by  the  plainti£F,  irrespective  of  any  jurisdiction  of  the 
court  to  make  such  order. 
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The  ja!op6r  remedy  of  the  plaintiff  is  an  open  eommission  to  examine  the 
trustee  in  the  foreign  State  and  have  the  books  and  papers  produced 
and  proved,  and  in  case  there  should  be  an  objection  to  the  originals 
being  returned  here  with  the  commission,  to  have  copies  annexed  as 
provided  by  subdivision  3  of  section  901  of  the  Code  of  Civil  Procedure. 

Separate  appeals  by  the  defendants,  Stephen  M.  Weld  and 
others,  and  by  the  defendant  J.  A.  E.  F^le,  as  trustee  in 
bankruptcy,  from  an  order  of  the  Supreme  Court,  made  at 
the  New  York  Special  Term  and  entered  in  the  office  of  the 
clerk  of  the  coimty  of  New  York  on  the  9th  day  of  November, 
1917,  granting  an  inspection  and  discovery  of  books  and  papers 
belonging  to  the  defendant  trustee  and  to  the  bankrupt  estate. 

George  S.  Mitlendorf  of  counsel  [GeUery  Rolston  &  Horan, 
attorneys],  for  the  appellants  Stephen  M.  Weld  and  others. 

R.  L.  von  Bemvih  o(  counsel  [Edward  R.  Greene  and  Coulter 
D.  Young  with  him  on  the  brief].  Stetson,  Jennings  &  Russell, 
attorneys,  for  the  appellant,  J.  A.  E.  Pyle,  as  trustee,  etc. 

George  T.  Hogg  of  cotmsel  [Davies,  Auerbach  &  Cornell, 
attorneys],  for  the  respondents. 

liAUGmjN,  J.: 

The  complaint  in  this  action  has  been  before  this  court 
four  times  on  demurrer  thereto  {Jaffe  v.  Weld,  149  App. 
Div.  942;  155  id.  110;  169  id.  924;  175  id.  970);  and  has  finaUy 
been  sustained  by  the  Court  of  Appeals  as  stating  a  good  cause 
of  action  {Jaffe  v.  Weld,  220  N.  Y.  443).  Issue  has  now  been 
joined  on  substantially  all  of  the  material  allegations  of  the 
complaint  by  the  service  of  separate  answers  by  the  appellants. 
In  view  of  the  opinions  on  former  appeals,  to  which  reference 
has  been  made,  it  is  unnecessary  to  state  the  facts. 

The  action  is  brought  to  trace  and  follow  into  the  hands  of 
the  trustee  in  bankruptcy  and  into  the  hands  of  Stephen  M. 
Weld  &  Co.  and  the  firm  of  Weld  &  Neville  money  alleged 
to  have  been  fraudulently  obtained  from  the  plaintiffs  by  the 
bankrupt  firm  of  Steele,  Miller  &  Co.,  and  for  an  accoimting 
with  respect  thereto  by  the  trustee  in  bankruptcy  and  by 
said  other  firms,  and  to  impress  a  trust  in  favor  of  the  plain- 
tiffs on  certain  cotton  and  the  proceeds  thereof. 
App.  Div —Vol.  CLXXXI.       2 
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The  order  for  the  inspection  and  discovery  is  with  respect 
to  books  and  papers  in  the  custody  or  under  the  control 
of  the  trustee  in  bankruptcy  who  was  duly  elected,  qualified 
and  entered  upon  the  discharge  of  his  duties  as  such  trustee  on 
the  11th  day  of  July,  1910,  in  the  bankruptcy  proceeding  then 
pending  in  the  United  States  District  Court  for  the  Northern 
District  of  Mississippi,  Eastern  Division,  and  all  of  said  books 
and  papers  are  in  the  State  of  Mississippi.  It  is  evident  that 
the  inspection  and  discovery  embrace  records  and  entries 
with  respect  to  substantially  all  of  the  essential  facts  upon 
which  the  right  of  the  plaintiffs  to  recover  depends.  The 
trustee  in  bankruptcy  is  a  non-resident  and  with  respect  to 
these  books  and  papers  is  subject  to  the  orders  of  the  Federal 
court.  He  is  required  by  the  order  to  bring  from  the  State  of 
Mississippi  and  deposit  with  the  county  clerk  here  the  books 
and  papers  in  question  upon  payment  by  the  plaintiffs  of  the 
actual  expense  of  transportation. 

Without  passing  upon  the  jurisdiction  of  the  court  to 
make  the  order  we  are  of  opinion  that  the  proper  remedy  of 
the  plaintiffs  is  a  commission,  and  probably  an  open  com- 
mission, to  examine  the  trustee  in  Mississippi  and  have  the 
books  and  papers  produced  and  proved,  and  then  if  there  be 
objection  to  the  originals  being  returned  here  with  the  com- 
mission to  have  copies  annexed  as  provided  by  subdivision 
3  of  section  901  of  the  Code  of  Civil  Procedure.  The  court 
should  be  reluctant  to  make  orders,  compliance  with  which  it 
is  without  power  .to  enforce.  Those  interested  in  the  bank- 
rupt estate  are  doubtless  interested  in  the  preservation  of 
these  books  and  papers  and  it  may  well  be  that  the  Federal 
court  would  not  permit  the  trustee  to  remove  them  from  that 
jurisdiction.  If  so  that  would  be  an  answer  to  any  proceeding 
to  pimish  him  for  contempt  for  not  compl3ring  with  the  order. 
It  is  evident  that  there  may  be  risks  attending  the  removal  of 
the  books  to  which  they  should  not  be  exposed. 

The  order  should,  therefore,  be  reversed,  but  without  costs, 
and  motion  denied,  without  costs. 

Clarke,  P.  J.,  Scott,  Dowling  and  Shbarn,  JJ.,  concurred. 

Order  reversed,  without  costs,  and  motion  denied,  without 
costs. 
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Abraham   I.   Shapiro,   Appellant,    D.   Robert   Benenson, 

Respondent. 

FtFfXt  Department,  Deoember  14,  1917.  • 

Principal  and  agent  —  broker's  action  for  commiasiona  —  release  of 
commiasions  earned  in  consideration  of  new  contract  of  employ- 
ment —  breach  of  second  contract  —  election  of  remedies  —  right 
to  recoyer  consideration  released  or  for  breach  of  second  contract  — 
rescission  —  tender  —  damages  —  failure  to  show  purchaaer  for 
landa  waa  willing  and  able  to  perform  —  nominal  damagea  — 
appeal  —  reveraal  where  plaintiiZ  may  be  able  to  ahow  aubstantial 
damage. 

Where  the  plaintiff,  having  been  employed  as  a  broker  to  sell  or  exchange 
lands  and  having  procured  a  person  willing  to  exchange,  agreed  with  his 
principal,  the  defendant,  to  release  his  claims  for  commissions  in  con- 
sideration of  the  defendant's  agreement  to  make  the  plaintiff  his  sole 
selling  agent  for  the  lands  to  be  taken  in  exchange  and  to  give  him  as 
compensation  the  amount  which  the  plaintiff  might  secure  from  purchasers 
over  and  above  a  stated  amoimt,  etc.,  but  the  defendant  made  a  breach 
of  his  agreement  by  refusing  to  make  the  exchange  with  the  person 
originally  procured  by  the  plaintiff,  so  that  he  was  unable  to  convey 
the  lands  to  purchasers  subsequently  procured  by  the  plaintiff,  the  lat'ter 
had  an  election  either  to  disaffirm  the  second  contract  of  employment 
and  recover,  or  be  restored  to  the  consideration  with  which  he  parted 
on  making  it,  that  is  to  say,  to  the  commissions  earned  under  the  first 
contract,  or  to  recover  damages  from  the  defendant  for  a  breach  of  the 
second  contract. 

There  was  nothing  which  the  plaintiff  was  called  upon  to  tender  back  on 
rescinding  the  second  contract  for  he  had  received  nothing  thereunder, 
nor  was  it  necessary  for  him  to  allege  a  rescission  as  the  bringing  of  the 
action  constituted  an  election. 

Complaint  examined,  and  held,  sufficient  to  justify  a  recovery  either  upon 
the  theory  that  the  action  was  in  disafifirmance  of  the  second  contract 
of  employment  by  reason  of  the  defendant's  breach  thereof  and  for  the 
recovery  of  the  consideration,  or  whether  it  be  considered  as  an  action 
for  damages  for  the  breach  of  the  second  contract. 

But  the  plaintiff  can  only  recover  the  commissions  earned  under  the  first 
contract  of  employment,  which  he  released  as  a  consideration  for  the 
second  contract,  where  he  elects  to  rescind  the  second  contract,  and  where 
he  brings  an  action  for  the  breach  of  the  second  contract  he  afiOrms  it 
and  irrevocably  elects  to  pursue  his  remedy  for  such  damages  for  the 
breach  of  the  second  contract  as  he  may  be  able  to  show  and  necessarily 
concedes  that  the  defendant  is  entitled  to  retain  the  commissions  earned 
under  the  first  contract. 
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In  order  to  recover  for  a  breach  of  the  second  contract  the  plaintiff  must 
show  that  he  produced  a  customer  for  the  lands  which  the  defendant 
had  agreed  to  take  in  exchange,  who  was  ready,  willing  and  able  to 
purchase  the  same,  and  on  failure  of  such  proof  he  is  not  entitled  to 
recover  substantial  damages. 

But  although  the  plaintiff,  on  the  theory  adopted  at  trial,  b  not  entitled 
to  recover  substantial  damages,  he  has  established  a  right  to  nominal 
damages  by  proof  of  the  defendant's  breach  of  the  second  contract  of 
employment,  and  while  the  appellate  court  will  not  reverse  a  judgment 
to  enable  a  recovery  of  merely  nominal  damages,  where  a  party  entitled 
to  such  damages  has  not  received  the  same  and  it  can  be  shown  that 
on  a  new  trial  he  may  be  able  to  show  substantial  damages  and  that 
injustice  may  be  done  by  allowing  the  erroneous  decision  to  stand,  the 
appellate  court  may  reverse  because  of  the  error  and  give  the  plaintiff 
an  opportunity  to  show  and  recover  substantial  damages. 

Appeal  by  the  plaintiff,  Abraham  I.  Shapiro,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  Bronx  on  the  10th 
day  of  April,  1917,  upon  a  dismissal  of  the  complaint  by 
direction  of  the  court  at  the  close  of  plaintiff's  case,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  4th  day  of 
April,  1917,  denying  plaintiff's  motion  for  a  new  trial  made 
upon  the  minutes. 

Eugene  Cohn,  for  the  appellant. 

Anthony  J.  Romagna,  for  the  respondent. 

Laughlin,  J.: 

The  plaintiff  alleges  that  he  was  employed  as  a  broker  by 
the  defendant  to  sell  or  exchange  a  parcel  of  land  owned  by 
the  defendant  for  a  commission  of  one  per  cent  of  the  con- 
sideration on  the  sale  or  exchange;  that  he  negotiated  an 
exchange  of  defendant's  premises  with  one  Weisman  and  that 
the  agreed  value  of  the  defendant's  premises  on  the  exchange 
was  $75,000.  These  facts  were  admitted  by  the  answer. 
The  plaintiff  next  alleged  that  the  defendant  thereupon 
became  indebted  to  him  for  the  sum  of  $750.  That  allegation 
was  denied,  but  such  indebtedness  necessarily  followed  from 
the  facts  alleged.  The  plaintiff  further  alleged  that  thereafter 
and  on  or  about  the  20th  day  of  April,  1914,  when  the 
defendant  and  Weisman  were  about  to  execute  the  exchange 
of  their  respective  properties,  plaintiff  and  defendant  made  a 
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further  agreement  whereby  plaintiff  agreed  to  surrender  and 
release  his  claim  for  commissions  for  negotiating  the  exchange 
in  consideration  of  defendant's  agreement  then  and  there 
made  to  execute  a  contract  for  the  exchange  with  Weisman 
and  to  perform  the  same  by  acquiring  title  to  the  parcels 
which  Weisman  was  to  convey  to  him  and  to  constitute  the 
plaintiff  his  sole  selling  agent  for  the  premises  for  a  limited 
period  and  to  pay  the  plaintiff  for  his  full  compensation  for 
the  services  theretofore  rendered  and  thereafter  to  be  per- 
formed the  amount  which  the  plaintiff  might  secure  from 
the  purchaser  of  one  of  the  parcels  over  and  above  $12;750; 
and  of  the  other  parcel  over  and  above  $4,750,  and  that 
plaintiff  and  defendant  executed  agreements  in  writing  to 
that  effect.  It  is  then  alleged  that  plaintiff  thereupon  entered 
upon  the  performance  of  the  second  employment  and  within 
the  time  during  which  he  was  given  the  sole  selling  agency 
procured  a  purchaser  for  one  of  the  parcels  who  was  ready, 
willing  and  able  to  pay  therefor  the  sum  of  $14,000;  and 
procured  a  purchaser  for  the  other  parcel  who  was  ready, 
willing  and  able  to  pay  therefor  the  sum  of  $5,000;  but  that 
defendant  failed  to  perform  his  agreement  with  the  plaintiff 
in  that  he  failed  to  perform  his  agreement  with  Weisman  or 
to  acquire  title  to  the  parcels  to  be  exchanged  by  Weisman 
and  thereby  was  unable  to  convey  the  same  to  the  pur- 
chasers so  secured  by  the  plaintiff,  and  solely  for  that  reason 
defendant  failed  to  enter  into  contracts  with  the  purchasers 
procured  by  plaintiff,  to  plaintiff's  damage  in  the  sum  of 
$1,500. 

On  the  trial  the  plaintiff  abandoned  any  claim  for  damages 
on  account  of  defendant's  failure  to  accept  the  purchaser 
plaintiff  claimed  to  have  procured  for  the  parcel  for  which 
$5,000  was  to  be  paid.  The  plaintiflF,  however,  showed  that 
he  negotiated  a  sale  of  the  other  parcel  to  one  Seaver  for  a 
huHder  whose  name  was  not  disclosed  and  from  the  testimony 
of  the  plaintiff  it  is  to  be  inferred  defendant  did  not  ask  that 
it  be  disclosed.  The  plaintiff's  testimony  with  respect  to 
this  sale  is  to  the  effect  that  he  first  received  from  Seaver 
and  submitted  to  the  defendant  an  oflFer  for  an  undisclosed 
customer  of  $14,000,  forty  per  cent  in  cash,  the  balance  to 
be  secured  by  a  second  mortgage  on  the  premises  and  buildings 
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to  be  erected  by  the  customer;  that  this  proposition  was 
acceptable  to  the  defendant,  who,  however,  suggested  that 
he  obtain  a  bona  fide  offer  from  Seaver;  that  thereafter  he 
obtained  another  offer  in  writing  from  Seaver,  stating  that 
his  customer  would  be  willing  to  take  the  parcel  at  $14,000, 
and  pay  $6,000  in  cash  and  secure  the  balance  by  second 
mortgage  on  the  premises,  and  that  he  presented  this  offer 
to  the  defendant  on  or  about  the  date  thereof,  which  was 
April  28,  1914,  and  that  defendant  accepted  it,  but  requested, 
in  effect,  that  he  refrain  from  further  negotiations  until  the 
defendant  took  title.  It  appears  that  the  agreement  between 
the  defendant  and  Weisman  was  to  be  closed  by  the  exchange 
of  their  respective  premises  on  the  fourteenth  day  of  May. 
The  plaintiff  considered  the  two  offers  made  by  Seaver  to  be 
substantially  the  same,  the  only  difference  being  that  the 
second  provided  for  a  greater  cash  payment  of  $400  than  the 
first;  and  testified  that  he  informed  Seaver  on  obtaining  the 
second  offer  that  the  former  offer  had  been  accepted  by  the 
defendant.  On  the  thirteenth  of  May  the  plaintiff  says 
defendant  agreed  to  make  the  exchange  with  Weisman  on 
the  following  day  according  to  the  contract  for  the  exchange 
but  failed  to  appear  at  the  appointed  time  or  to  acquire 
Weisman's  title  and  later  and  on  the  same  day  informed 
plaintiff  that  he  did  not  intend  to  perform  his  contract  with 
Weisman,  or  with  plaintiff. 

On  defendant's  breach  of  the  second  contract,  in  the 
circumstances,  I  think  that  plaintiff  had  an  election  either 
to  disaffirm  the  contract  and  recover,  or  be  restored  to  the 
consideration  with  which  he  parted  on  making  it,  namely, 
the  commission  earned  by  him  under  the  first  contract  or  to 
recover  damages  for  a  breach  of  the  second  contract.  {Graves 
V.  While,  87  N.  Y.  463;  Loeb  v.  Goldsmith,  176  App.  Div. 
747.  See,  also,  Dubois  v.  Delaware  &  Hudson  Canal  Co.,  4 
Wend.  285,  289;  Schneider  v.  MUler,  129  App.  Div.  197.)  He 
had  received  nothing  under  the  second  contract  which  he  was 
called  upon  to  tender  back  on  rescission  and  it  would  not 
have  been  necessary  to  allege  a  rescission  for  the  bringing 
of  the  action  would  constitute  a  sufficient  election.  (1  Pom. 
Eq.  Juris.  [3ded.]  117,  §  110;  2  Black  Rescission  &  Cancellation, 
§  576;  1  Abb.  Tr.  Br.  PL  380;  2  id.  1833;  BUher  v.  Packard, 
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98  Atl.  Rep.  [Me.]  929;  Smith  v.  Smith,  19  111.  349;  Laboyteaux 
V.  SwigaH,  103  Ind.  596;  3  N.  E.  Rep.  373;  Mobley  v.  Pickett, 
9  Ala.  97.)    If  the  plaintiff  were  proceeding  on  the  theory 
of  rescission  and  had  actually  parted  with  money  as  the 
consideration  for  the  second  contract,  he  would  be  entitled  to 
recover  as  for  money  had  and  received;  and  it  would  not  have 
been  necessary  to  plead  the  source  of  title  to  the  money  or 
the  circumstances  out  of  which  the  indebtedness  therefor 
arose  {Whiting  v.  Derr,  121  App.  Div.  239;  Drake  v.  White 
Sewing  Machine  Co.,  133  id.  446;  Hanover  Building  Co.  v. 
Jacobs,  78  Misc.  Rep.  410;  Hofferberth  v.  Duckett,  175  App. 
Div.  480) ;  but  he  did  not  actually  deliver  any  money  to  the 
defendant  and  the  action  could  not,  strictly  speaking,  be 
mamtained  for  money  had  and  received,  but  rather  for  the 
consideration  parted  with,  or  perhaps  it  is  more  acciirate 
to  say  that  his  original  cause  of  action  would  thereby  be 
restored.     (See  Loeh  v.  Goldsmith,  supra.)    I  think  there  is 
no  fact  pleaded  which  might  not  have  been  properly,  although 
perhaps  not  necessarily,  alleged  whether  the  theory  of  his 
action  be  in  disaffirmance  of  the  contract  on  account  of  the 
defendant's  breach  thereof  and  for  the  recovery  of  the  con- 
sideration or  whether  it  be  for  damages  for  the  breach.    In 
either  case  he  could  have  alleged  and  proved,  as  he  has,  that 
he  performed  the  contract  on  his  part  by  endeavoring  to 
obtain  a  purchaser  until  the  time  when  the  defendant  refused 
to  perform  and  abandoned  the  contract.    On  the  facts  alleged, 
therefore,  I  think  plaintiflP  might  have  recovered  on  either 
theory;  but  the  amount  of  damages  demanded  in  the  prayer 
for  relief  indicates  that  they  have  been  estimated  on  the 
theory  of  full  perfonnance  of  the  second  contract  and  he 
did  not  demand  as  damages  the  amount  of  the  commissions 
earned  under  the  first  contract.    However,  his  counsel  does 
not  contend  here  and  so  far  as  the  record  shows  did  not 
claim  on  the  trial  that  the  action  was  brought  on  the  theory 
of  rescission.    His  contention  is  and  has  been  that  the  plaintiff 
is  entitled  to  recover  damages  as  for  a  breach  of  the  second 
contract,  measured  by  the  provisions  of  that  contract  if  his 
evidence  be  sufficient,  and  he  claims  it  is,  to  show  a  right 
to  recover  on  the  theory  that  he  procured  a  purchaser  for 
the  one  parcel  who  was  ready,  willing  and  able  to  perform, 
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and  that  otherwise,  in  any  event,  he  is  entitled  to  recover 
as  for  a  breach  of  the  contract  the  consideration  with  which 
he  parted,  on  the  theory  that  there  has  been  a  total  failure 
of  consideration  owing  to  the  defendant's  breach  of  the 
second  contract.  Counsel  for  plamtiflf  argues,  in  eflFect,  that 
his  cUent  could  not  rescind  and  become  reinvested  with  his 
cause  of  action  under  the  first  contract;  and  on  that  point 
he  relies  upon  McCreery  v.  Day  (119  N.  Y.  1)  and  Mcintosh 
V.  Mirier  (37  App.  Div.  483),  but  they  relate  only  to  the 
effect  of  a  rescission,  by  mutual  agreement,  of  the  original 
contract  on  which  the  action  was  based  and  not  to  a  rescission 
of  the  contract  which  rescinded  it;  and  this  court,  in  Loeb 
V.  Goldsmith  (supra)  recently  held  that  the  rescission  for  a 
total  breach  and  abandonment  of  the  second  contract  restored 
a  right  of  action  on  notes  surrendered  by  plamtiff  in. con- 
sideration thereof.  It  is  persuasively  argued  by  the  learned 
counsel  for  the  appellant  that  his  client  should  be  permitted 
to  proceed  on  the  theory  of  damages  for  breach  of  the  con- 
tract and  that,  having  pleaded  all  of  the  facts,  in  the  event 
of  his  inability  to  show  damages  on  the  theory  of  full  per- 
formance, he  should  be  permitted  to  recover  the  consideration 
on  the  groimd  that  defendant  should  be  deemed  estopped 
from  contending  that  plaintiff  has  not  sustained  damages  in 
that  amoxmt,  at  least,  and  he  relies  principally  on  Horton  v. 
Howe  (13  Hun,  57)  and  Graves  v.  Waite  (59  N.  Y.  156)  in 
support  of  his  contention.  There  is  an  expression  in  the 
opinion  in  Horton  v.  Howe  which  tends  to  support  plaintiff's 
theory,  but  in  that  case  the  consideration  parted  with  was 
fifty  dollars  and  under  the  agreement  that  amount  was  to  be 
returned  to  the  plaintiff  from  the  proceeds  of  the  enterprise. 
The  recovery  was  allowed  on  the  ground  that  the  defendant, 
having  violated  his  contract  by  refusing  to  proceed  as  he 
had  agreed,  could  not  be  heard  to  say  that  if  he  had  per- 
formed as  contemplated,  the  proceeds  would  not  have  enabled 
him  to  repay  plaintiff  therefrom.  The  case  of  Graves  v. 
Waite  (supra)  apparently  tends  to  sustain  plaintiff's  contention. 
That  was  declared  by  the  Court  of  Appeals  to  be  an  action 
in  assumpsit  and  appears  to  have  been  regarded  as  an  action 
for  breach  of  a  contract  to  sell  and  dehver  certain  capital 
stock.    The  recovery  was  for  the  consideration  paid,  but 
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there  is  no  discussion  in  the  opinion  either  with  respect  to 
remedy  or  damages  which  indicates  that  no  point  in  regard 
thereto  was  presented  for  decision.  There  are  many  decisions 
relating  to  actions  by  a  vendee  for  a  breach  of 'the  contract 
to  convey  land  and  by  a  grantee  for  a  breach  of  warranty  in 
which,  applying  in  part  the  rule  applicable  to  rescission 
(Suth.  Dam.  [4th  ed.]  §  566),  it  has  been  held  that  ordinarily 
the  amoimt  recoverable  is  the  consideration  paid,  together  with 
interest  thereon,  and  expenses  incurred  in  examining  title 
and  preparing  to  perform;  but  in  special  cases  where  the 
vendor  knew  that  he  did  not  have  title  and  the  vendee  did 
not,  or  that  his  title  was  defective,  or  where  bad  faith  was 
shown,  or  where  the  contract  was  made  with  a  view  to 
enabling  the  vendee  to  reconvey  a  recovery  has  been  had  on 
a  different  basis.  (Suth.  Dam.  [4th  ed.]  §§581, 582, 633;  Taylor 
V.  Barnes,  69  N.  Y.  430;  Boyd  v.  De  Lancey,  91  Hun,  542; 
Pumpelly  v.  Phelps,  40  N.  Y.  59;  Margraf  v.  Muir,  57  id. 
155;  Moore  v.  Williams,  115  id.  586;  Goodman  v.  Wolf,  95 
App.  Div.  522;  Pringle  v.  Spaulding,  53  Barb.  17.)  There 
are,  however,  other  authorities,  not  cited  by  either  counsel, 
more  in  point  on  the  facts,  which  hold  that  the  consideration 
parted  with  is  only  recoverable  on  the  rescission  of  the  contract 
and  that  by  bringing  an  action  for  a  breach  of  the  contract 
the  plaintiflp  affirms  it  and  irrevocably  elects  to  pursue  his 
remedy  for  such  damages  for  the  breach  as  he  may  be  able 
to  show  and  necessarily  concedes  that  the  defendant  is 
entitled  to  retain  the  consideration.  {Quinn  v.  Van  Pelt,  56 
N.  Y.  417;  Suth.  Dam.  [4th  ed.]  §656;  Sedgw.  Dam.  [9th  ed.] 
§  30.)  This  rule  is  also  sustained  by  the  decision  in  Tompkins 
V.  Lamb  (121  App.  Div.  366;  aflfd.,  195  N.  Y.  518),  which 
was  regarded  as  an  action  by  a  vendor  for  a  breach  of  contract 
to  deliver  a  monument  for  which  he  had  paid  in  full.  There 
the  litigated  question  was  whether  plaintiff  had  accepted  a 
monument  of  a  diflferent  quality  and  the  jury  foimd  that  he 
had  not,  although  he  still  had  possession  of  it  owing  to  the 
fact  that  the  vendor  refused  to  take  it  back,  and  the  jury 
awarded  him  the  diflFerence  between  the  value  of  the  monu- 
ment as  it  should  have  been  and  as  it  was  delivered.  The 
verdict  was  set  aside  by  the  trial  court,  but  it  was  reinstated 
on  plaintiflf's  appeal  on  the  theory  that  the  recovery  had 
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been  for  a  less  amount  than  that. to  which  plaintiff  was 
entitled,  but  that  of  this  defendant  could  not  complain;  and 
the  tru6  rule  of  damages  was  held  to  be  that  plaintiff  was 
entitled  to  the  vcdue  of  his  contract  and  that  having  paid 
the  contract  price  and  not  having  received  the  monument 
he  was  entitled  to  recover  the  full  value  of  the  monument 
as  it  should  have  been  delivered.  What  was  there  said  with 
respect  to  a  recovery  of  the  consideration  is  to  be  read  in  the 
light  of  these  facts  for,  of  course,  if  he  had  not  paid  the 
consideration  his  recovery  should  have  been  for  the  difference 
between  the  value  of  the  monument  agreed  to  be  delivered 
and  the  contract  price,  (Dey  v.  Dox,  9  Wend.  129;  Clark  v. 
Pinney,  7  Cow.  681.) 

The  testimony  of  the  plaintiff  tends  to  show  that  he  pro- 
cured a  customer  for  one  of  the  parcels  on  terms  satisfactory 
to  the  defendant  and  that  the  defendant  verbally  accepted 
the  proposition  and,  in  effect,  released  him  from  any  obliga- 
tion to  produce  the  customer  or  to  continue  the  negotiations 
further  until  after  defendant  acquired  title  to  the  land.  The 
jury  might  have  foimd  that  the  defendant  was  alone  respon- 
sible for  plaintiff's  failure  to  bring  the  customer  to  him,  but 
there  is  no  evidence  from  which  they  could  have  found  that 
the  customer  was  ready,  willing  and  able  to  perform.  The 
equities  appear  to  be  with  the  plaintiff  and  particularly  since, 
if  these  views  are  right,  he  is  now  precluded  from  recovering 
the  consideration.  Such  cases  are  apt  to  sway  courts  to 
extend  doctrines  unwisely.  If  the  evidence  should  be  held 
sufficient  to  warrant  a  recovery  for  the  difference  between 
the  amount  the  purchaser  offered  for  the  parcel  and  the 
amount  defendant  agreed  to  take  therefor,  namely,  $1,250, 
the  recovery  would  necessarily  proceed  upon  the  theory  that 
but  for  the  defendant's  breach  of  the  contract  the  customer 
procured  by  plaintiff  would  have  performed.  On  these  facts 
it  will  not  do,  I  think,  to  indulge  in  presumptions  to  that 
esrtent.  A  ruling  to  that  effect  might  result  in  a  recovery 
where  the  customer  was  wholly  irresponsible  financially  and 
would  not  and  could  not  have  paid  the  consideration.  It  is 
to  be  borne  in  mind  that  the  plaintiff  was  to  receive  any 
amoimt  over  and  above  $12,750  which  he  obtained  for  this 
parcel.    It  was  doubtless  contemplated  that  the  payment 
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would  be  made  through  the  defendant  but  he  was  only  obli- 
gated to  pay  on  receiving  the  consideration  from  the  purchaser 
or  the  equivalent  thereof.  I  am  of  opinion,  therefore,  that  it 
was  incumbent  ypon  the  plaintiff,  in  order  to  recover  those 
damages  to  go  further  and  to  show  that  his  customer  was 
ready,  willing  and  able  to  perform  and  thus  afford  a  basis 
for  a  recovery  on  the  theory  that  it  was  reasonably  certain 
that  if  it  had  not  been  for  defendant's  breach  of  the  contract 
the  plaintiff  would  have  received  $1,250  for  his  services  in 
negotiating  a  sale  of  one  of  the  parcels.  (See  Bunnell  v. 
Chapman,  173  App.  Div.  108;  Corbin  v.  Mechanics  &  Traders' 
Bank,  121  id.  744;  Mutchnick  v.  Davis,  130  id.  417;  Backer 
V.  Ratkawsky,  137  id.  559;  Sheridan  v.  McLaughlin,  172 
id.  314.) 

The  defendant's  wrongful  breach  of  the  contract  has  placed 
the  plaintiff  in  an  unfortimate  position.  His  rights  then 
became  fixed  and  he  was  called  upon  to  make  an  election 
whether  to  abandon  the  fruits  of  the  contract  and  by  rescind- 
ing recover  the  consideration  or  whether  to  stand  upon  the 
contract  and  endeavor  to  recover  on  the  theory  of  performance 
with  respect  to  one  or  both  parcels.  The  time  which  he  was 
to  have  to  negotiate  the  sales  had  not  expired;  but  when 
defendant  refused  to  take  title  or  to  be  boimd  by  either  con- 
tract the  plaintiff  could  not  in  good  faith  endeavor  further 
to  obtain  a  purchaser.  The  nonsuit  cannot  be  reversed  on 
any  theory  argued  on  the  appeal,  but  I  am  of  opinion  that 
it  may  and  should  be  reversed  on  another  groimd.  The 
action  is  one  at  law  and  a  breach  of  the  contract  was  shown 
as  alleged  and,  therefore,  plaintiff  became  entitled  to  recover 
nominal  damages  at  least.  Appellate  courts  do  not  reverse 
judgments  to  enable  a  recovery  of  merely  nominal  damages; 
but  where  a  party  was  entitled  to  and  has  not  received  nominal 
damages  and  it  can  be  seen  that  he  may  be  able  on  a  new 
trial  to  show  substantial  damages,  and  that  an  injustice  may 
be  done  by  allowing  the  erroneous  decision  to  stand,  it  is 
within  the  power  of  an  appellate  court  to  reverse  for  the 
error  and  thus  afford  the  plaintiff  an  opportunity  to  show 
and  recover  sqbstantial  damages.  (Thomson-Hcmston Electric 
Co.  V.  D.  L.  I.  Co.,  144  N.  Y.  34,  49;  Mortimer  v.  Otto,  206 
id.  89;  Stevens  v.  Amsinck,  149  App.  Div.  220,  229.) 
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It  follows  that  the  judgment  and  order  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  appellant  to  abide 
the  event. 

Clarke,  P.  J.,  Scott,  Dowling  and  Smith,  JJ.,  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  costs 
to  appellant  to  abide  event. 


Fred  Ford,  Respondent,  v.  Ford  Motor  Company,  Appellant. 

Third  Department,  December  28,  1917. 

Contract  —  agreement  of  manufacturer  to  share  profits  with  pur- 
chasers of  its  product  —  purchaser  entitled  to  profit  on  f  ulfiUment 
of  conditions  —  contract  between  purchaser  and  seUing  agent 
does  not  bar  recovery. 

Where  the  defendant,  a  manufacturer  of  automobfles,  for  the  purpose  of 
giving  publicity  to  its  products,  advertised  that  it  would  give  to  all 
retail  buyers  of  its  automobiles  a  certain  share  of  its  profits  during  the 
current  year,  providing  the  defendant  sold  a  certain  number  of  oars, 
one  who  purchased  an  automobile  from  an  agent  of  the  defendant,  or 
the  purchaser's  assignee,  is  entitled  to  receive  a  share  of  the  profits,  the 
conditions  of  the  advertisement  having  been  fulfilled,  and  payment  cannot 
be  refused  upon  the  groimd  that  the  bill  of  sale  of  the  car  given  by  the 
agent  some  months  after  the  actual  sale  stated  that  the  sale  did  not 
come  within  the  provisions  of  the  defendant's  offer.  The  agreement  of 
the  defendant  through  its  advertisement  was  an  entirely  different 
transaction  than  the  sale  of  the  car  between  the  purchaser  and  the  agent. 

Said  promise  of  the  defendant  to  divide  profits  was  not  a  mere  gratuity, 
but  a  request  to  the  public  which,  when  acted  upon,  was  binding. 

Appeal  by  the  defendant.  Ford  Motor  Company,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Tioga  on 
the  9th  day  of  November,  1916,  upon  the  verdict  of  a  jury, 
and  also  from  an  order  entered  in  said  clerk's  office  on  or 
about  the  same  day  denying  defendant's  motion  for  a  new 
trial  made  upon  the  minutes. 

Clark  &  Truman  [James  S.  Truman  of  counsel],  for  the 
appellant. 

Lynch  &  Clifford  [Edward  W.  Clifford  of  counsel],  for  the 
respondent. 
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Per  Curiam: 

We  see  no  reason  for  changing  our  views  in  this  case  except 
as  to  the  fifty  dollars  on  the  profit-sharing  plan.  The  court 
overlooked  the  fact  that  the  bill  of  sale  was  delivered  some 
four  months  after  the  delivery  of  the  car  and  long  after  the 
purchaser  had  paid  the  agent  and  the  agent  had  paid  the 
company  for  it.  The  statement  stamped  upon  the  bill  of 
sale  giving  a  reason  for  attempting  to  exclude  the  purchaser 
from  the  profit-sharing  plan  was  not  true.  The  car  was  a 
new  car  and  sold  at  the  regular  price. 

It  is  urged  that  the  profit-sharing  plan  was  not  referred 
to  in  the  contract  of  sale  which  recites  that  it  contains  the 
whole  agreement;  and  that  it  cannot  be  changed  by  any  other 
understanding.    The  defendant  issued  a  circular  to  the  pubUc, 
signed  by  it,  in  part  as  follows:    "  Now,  with  the  single  pro- 
vision that  we  sell  300,000  cars,  we  propose  to  give  to  all  retail 
buyers  of  Fords,  between  August  1,   1914,  and  August  1, 
1915,  between  twelve  and  eighteen  millions  of  dollars  to  be 
distributed  at  the  end  of  the  selling  year  August  1,  1915." 
The  number  of  cars  was  sold  and,  under  the  plan  of  distri- 
bution, each  purchaser  was  entitled  to  fifty  dollars  as  his 
share  of  the  profits  of  the  business.    This  profit-sharing  plan 
did  not  relate  to  the  contract  of  sale,  as  the  contract  was 
complete  in  itself  and  related  only  to  the  sale  of  the  car  and 
the  price  to  be  paid,  which  agreement  has  been  fully  executed. 
The  fifty  dollars  was  not  intended  as  a  reduction  of  the  price 
of  the  car,  but  as  part  of  an  advertising  scheme  by  which 
each   customer  dining  the  time  became  an  active  barker 
interested  in  the  sale  of  Fords  dming  the  year.     It  related 
to  an  entirely  different  matter  from  the  sale  of  a  car  —  namely, 
to  the  distribution  of  the  profits  in  which  the  defendant  agreed 
that  the  public  interested  in  Fords  should  share.    The  terms 
of  exclusion  in  the  contract  of  sale  relate  only  to  terms  which 
qualify  or  change  the  writing  itself;  but  the  contract  was 
made  with  special  reference  to  the  profit-making  plan,  which 
was  known  to  both  parties  and  did  not  reduce  the  price  of  the 
car  or  change  the  terms  of  sale  but  was  a  publicity  scheme 
adopted  by  the  defendant  to  give  it  assistance  in  selling  its 
cars.    The  profit-sharing  plan  related  to  an  entirely  different 
subject  from  the  sale  of  this  particular  car.    The  defendant 
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undoubtedly  had  the  active  assistance  of  more  than  300,000 
purchasers  in  making  its  profits  for  the  year;  it  should  now 
treat  them  in  good  faith  and  divide  the  profits  with  them 
as  agreed.  The  plan  was  not  a  mere  gratuity,  but  was  a 
request  to  the  public  which,  when  acted  upon,  binds  the 
company. 

Proof  of  the  plan  and  of  the  acceptance  of  it  by  plaintiff's 
assignor  does  not  change  the  contract  of  purchase  and  was, 
therefore,  competent. 

It  is  alleged  there  was  an  error  in  refusing  a  request  to 
charge.  If  so  it  was  not  prejudicial.  If  the  charge  had 
been  made  as  requested  it  could  not  have  changed  the  result. 
The  judgment  and  order  should,  therefore,  be  aflKrmed, 
with  costs. 

Judgment  and  order  unanimously  afiSrmed,  with  costs. 


John  I.  Munro,  Respondent,  v.  The  State  of  New  York, 

Appellant. 

Third  Department,  December  28,  1917. 

Constitutional  law  —  constitutionality  of  chapter  698  of  the  Laws 
of  1916  authorising  Court  of  Claims  to  hear  and  determine  claim 
of  State  employee  for  which  the  State  would  not  otherwise  be 
liable. 

Chapter  658  of  the  Laws  of  1915,  authorizing  the  Court  of  Claims  to  hear, 
audit  and  determine  the  claim  of  an  electrician  employed  by  the  State 
at  a  State  hospital  for  the  insane,  for  injuries  alleged  to  have  been  sustained 
by  him  in  the  course  of  his  emplojrment  by  reason  of  an  assault  committed 
by  an  insane  patient,  and  further  providing  that,  if  the  court  found  the 
injuries  were  so  sustained,  the  damages  should  constitute  a  legal  and 
valid  claim  against  the  State,  is  constitutional,  even  though  no  legal  lia- 
bility otherwise  existed. 

Said  act  does  not  audit  or  allow  the  claim  so  as  to  violate  section  19  of  artide 
3  of  the  Constitution,  or  give  or  loan  money  or  credit  of  the  State  '*  to  or 
in  aid  of  any  association,  corporation  or  private  undertaking  "  in  violation 
of  section  9  of  article  8  of  the  Constitution,  nor  does  it  appropriate  public 
moneys  for  local  or  private  purposes,  within  the  meaning  of  section  20 
of  article  3  of  the  Constitution. 

CocHRANB  and  Lton,  JJ.,  dissented,  with  opinion. 
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Appeal  by  the  defendant,  the  State  of  New  York,  from  an 
order  and  determination  of  the  Court  of  Claims,  entered  in  the 
office  of  the  clerk  of  said  court  on  the  9th  day  of  December, 
1916,  awarding  to  the  claimant  the  sum  of  $21,284  for  dam- 
ages alleged  to  have  been  sustained  by  reason  of  an  assault 
upon  him  by  an  inmate  of  the  Kings  Park  State  Hospital. 

The  opinion  of  the  Court  of  Claims  is  reported  in  Munro 
V.  State  of  New  York  (10  State  Dept.  Rep.  157). 

Merton  E.  Letm,  Attomey-Oeneral  [Edmund  H.  LewiSf 
Deputy  Attorney-General,  of  counsel],  for  the  appellant. 

Baylis  &  Sanborn  [WiUard  N.  Baylis  and  George  P.  Sanborn 
of  coimsel],  for  the  respondent. 

Woodward,  J.: 

The  claimant,  John  I.  Munro,  was  employed  by  the  State 
of  New  York  as  an  electrician  in  and  about  the  Kings  Park 
State  Hospital  for  the  Insane.  On  the  27th  day  of  September, 
1909,  he  was  directed  to  make  certain  repairs  to  the  electric 
wires  in  the  highway  near  the  hospital,  and  while  so  employed 
he  was  assaulted  by  one  of  the  inmates  of  the  hospital  who, 
under  the  direction  of  keepers,  was  with  others  engaged  in 
sodding  a  portion  of  the  highway.  The  claimant  was  struck 
over  the  head  with  a  spade  and  sustained  serious  injuries, 
and  we  will  assume  for  the  purposes  of  this  appeal  that  the 
State  of  New  York  was  negligent  in  the  premises  in  such 
a  manner  as  to  entail  legal  liability  if  the  employer  had  been 
a  private  individual.  There  seems  to  be  no  question  as 
to  the  merits  of  this  case,  and,  with  the  modem  tendency 
to  hold  individuals  and  corporations  to  liabilities  unknown 
to  the  common  law,  it  would  seem  to  follow  that  the  State 
itself  should  be  held  to  a  like  liability  in  so  far  as  the  laws 
will  permit. 

Actuated  by  this  humane  impulse,  no  doubt,  the  Legis- 
lature enacted  chapter  658  of  the  Laws  of  1915,  effective 
by  its  terms  on  the  nineteenth  day  of  May,  by  which  it  was 
provided  that  "  the  Court  of  Claims  is  hereby  authorized 
to  hear,  audit  and  determine  the  claim  of  John  I.  Munro 
fl«ainst  the  State  for  injuries  alleged  to  have  been  sustained 
by  him  while  in  the  employ  of  the  State  in  the  electrical 
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department  of  the  Kings  Park  State  Hospital  at  Kings  Park, 
and  in  the  course  of  such  employment,  by  reason  of  being 
struck  by  a  patient  in  such  hospital;  and  if  the  court  finds 
that  such  injuries  were  so  sustained,  damages  therefor  shall 
constitute  a  legal  and  valid  claim  against  the  State,  and  the 
court  shall  award  to  and  lender  judgment  for  the  claimant 
for  such  sum  as  shall  be  just  and  equitable,  notwithstanding 
the  lapse  of  time  since  the  accruing  of  damages,  provided 
the  claim  herein  is  filed  with  the  Court  of  Claims  within  one 
year  after  this  act  takes  effect."  The  Court  of  Claims  took 
jurisdiction  of  the  case,  imder  this  statute,  and  has  made 
an  award  of  $21,284,  and  the  State  of  New  York  appeals 
from  that  award,  urging  that  the  act  of  the  Legisla- 
ture violates  various  provisions  of  the  Constitution  of  the 
State. 

It  is  probably  true,  as  suggested  by  the  appellant,  that 
the  State,  in  conducting  a  public  hospital,  would  not  be 
liable  to  an  action  of  negligence  for  an  injury  resulting  from 
the  conduct  of  an  inmate  of  the  hospital,  but  the  Legislature, 
by  its  enactment,  has  provided  that  this  claim  shall,  if  found 
to  be  valid,  constitute  "  a  legal  and  valid  claim  against  the 
State,  and  the  coiui;  shall  award  to  and  render  judgment 
for  the  claimant  for  such  sum  as  shall  be  just  and  equitable," 
so  that  we  are  not  concerned  with  the  question  of  legal 
liability;  the  Legislature  has  provided  for  this,  if  the  enact- 
ment is  within  constitutional  limits.  We  are  thus  brought 
to  the  consideration  of  the  broad  question,  ''  Is  chapter  658 
of  the  Laws  of  1915  constitutional.? " 

It  is  first  urged  that  this  statute  contravenes  the  provisions 
of  section  19  of  article  3  of  the  Constitution,  which  provides 
that  "  the  Legislature  shall  neither  audit  nor  allow  any 
private  claim  or  account  against  the  State,  but  may  appro- 
priate money  to  pay  such  claims  as  shall  have  been  audited 
and  allowed  according  to  law."  It  seems  to  us  that  the 
the  act  of  1915  does  not  audit  or  allow  this  claim;  it  merely 
provides  that  if  the  Court  of  Claims  finds  that  "  such  injuries 
were  so  sustained,  damages  therefor  shall  constitute  a  legal 
and  valid  claim  against  the  State,  and  the  court  shall  award 
to  and  render  judgment  for  the  claimant  for  such  sum  as 
shall  be  just  and  equitable."    It  is  true  that  this  does  not 
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apparently  give  the  Court  of  Claims  a  wide  discretion  in 
the  premises,  but  it  does  permit  of  a  judicial  investigation 
into  the  cause  and  effect  of  the  injuries,  and  the  amount 
to  be  justly  awarded,  and  if  there  were  no  other  difficulties  in 
the  case  we  are  inclined  to  think  that  the  Legislature  would 
be  within  its  powers  in  providing  compensation  to  one  injured 
in  its  employ  without  fault  on  his  part.  But  we  are  com- 
manded, in  the  construction  of  the  Constitution,  as  of  other 
instruments,  to  read  and  construe  the  whole  instrument,  and 
to  give  effect  to  each  part,  and  as  chapter  658  of  the  Laws 
of  1915  impUedly  promises  to  appropriate  the  money  neces- 
sary to  the  payment  of  this  le^  claim,  as  allowed  by  the 
Court  of  Claims,  we  reach  the  question  whether  the  claim, 
as  audited  and  allowed,  is  one  allowed  according  to  law, 
and  upon  this  proposition  there  appears  to  be  no  question, 
provided  the  Legislatiure  had  the  power  to  authorize  the 
Court  of  Claims  to  act. 

We  are  asked  to  hold  that  chapter  658  of  the  Laws  of  1915 
violajbes  the  provisions  of  section  9  of  article  8  of  the  State 
Constitution,  but  we  are  wholly  unable  to  discover  that  the 
credit  or  money  of  the  State  is  being  given  or  loaned  ''  to 
or  in  aid  of  any  assbciation,  corporation  or  private  imder- 
taking."  The  money  is  being  paid  to  discharge  a  l^al  claim 
recognized  by  the  Legislature,  and  if  the  Legislature  has  the 
right  to  provide  for  such  a  payment  it  certainly  does  not 
involve  a  gift  by  the  State.  The  bill  is,  undoubtedly,  a  private 
bill,  but  it  is  not  in  aid  of  a  private  undertaking  under  any 
fair  construction  of  the  language  of  the  constitutional 
provision. 

We  are  equally  persuaded  that  the  statute  does  not  con- 
travene any  of  the  provisions  of  section  20  of  article  3  of 
the  Constitution.  This  act  does  not  purport  to  appropriate 
any  moneys  whatever;  it  merely  authorizes  the  audit  of  a 
private  claim  against  the  State  of  New  York,  and  when  this 
is  done  the  Legislature  may  appropriate  the  money  necessary 
for  the  purpose.  This  stage  has  not  yet  been  reached,  and 
it  may  not  be  presumed  that  there  will  be  any  defect  in  the 
legislation  which  is  to  follow. 

The  Legislature  has  vested  in  the  Court  of  Claims  the 
App  Div.— Vol.  CLXXXL        8 
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power  to  detennine  the  just  and  equitable  amount  to  be 
paid  the  claimant,  and  in  the  absence  of  some  fact  or 
circumstance  tending  to  show  an  abuse  of  this  discretion  we 
are  of  the  opinion  it  is  not  for  this  court  to  interfere. 

Even  if  the  State  was  not  legally  liable  for  the  injury  to 
the  claimant,  there  was  such  a  moral  obligation,  or  such 
a  basis  for  saying  that  there  was  a  moral  obligation,  that 
the  Legislating  might  well  provide  that  the  State  should 
bear  the  loss;  it  had  the  right  to  make  the  moral  obligation 
which  it  found  a  legal  one,  and  assume  liability.  This  we 
think  may  be  sustained  on  well-established  principles. 

The  award  of  the  Court  of  Claims  should  be  affirmed. 

All  concurred,  except  Cochrane,  J.,  dissenting  in  opinion, 
in  which  Lton,  J.,  concurred. 

Cochrane,  J.  (dissenting): 

My  criticism  of  the  legislation  in  question  is  that  it  is 
obnoxious  to  the  spirit  and  purpose  of  the  constitutional 
prohibition  against  an  audit  or  allowance  of  a  private  claim 
by  the  Legislature.  If  this  claimant  or  any  citizen  of  the 
State  while  in  the  employ  of  any  person  or  corporation  within 
the  State  had  sustained  the  same  injury  under  the  same 
circumstances,  before  he  could  recover  it  would  be  necessary 
for  him  to  prove  not  only  the  negligence  of  his  employer  but 
his  own  freedom  from  contributory  negligence.  These  essential 
elements  have  been  eliminated  in  this  case.  All  that  the 
Court  of  Claims  is  required  to  do  is  to  determine  that  the 
injuries  of  the  claimant  were  ^'  sustained  by  him  while  in  the 
employ  of  the  State  in  the  electrical  department  of  the  Kings 
Park  State  Hospital  at  Kings  Park,  and  in  the  course  of 
such  employment,  by  reason  of  being  struck  by  a  patient 
in  such  hospital,"  and  to  assess  the  damages  for  such  injuries. 
The  essential  elements  of  a  cause  of  action  for  negligence 
have  been  withheld  from  the  Court  of  Claims  and  non- 
essentials only  submitted  to  that  court  for  determination. 
The  hearing  before  that  court  is  largely  reduced  to  a  formality. 
In  reality  a  cause  of  action  has  been  created  in  favor  of  this 
claimant  which  did  not  exist  in  favor  of  any  other  citizen 
at  the  time  of  the  accident  in  question  and  which  as  to  such 
citizen   would  be   barred   by   the   Statute   of   Limitations. 
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Undoubtedly  the  State  may  pay  moral  and  equitable  obli- 
gations, but  the  morality  and  equity  of  this  claim  cannot 
be  asserted  until  it  has  first  been  determined  that  the  State 
was  negligent  and  that  the  claimant  was  free  from  negligence, 
and  it  seems  to  me  that  the  Legislating  in  determining  those 
questions  has  to  that  extent  audited  and  allowed  this  claim, 
and  has  left  nothing  to  the  Court  of  Claims  except  a  mere 
shell  from  which  the  substance  has  been  extracted. 

Lyon,  J.,  concurred. 

Judgment  of  the  Court  of  Claims  aflirmed,  with  costs. 


In  the  Matter  of  Proving  the  Last  Will  and  Testament  of 
Susie  Wabner  Wolfe,  Deceased,  as  a  Will  of  Real  and 
Personal  Property. 

Geobgie  B.  Wentz  and  Others,  Appellants;  Franklin  Trust 
Company,  Respondent. 

First  Department,  December  31,  1917. 

Surrogate's  Court  —  practice  —  default  of  contestants  on  probate  — 

opening  default. 

Where  oontestants  of  a  will  offered  for  probate  in  the  Surrogate's  Court 
did  not  voluntarily  change  their  counsel,  but  were  abandoned  by  him 
on  the  eve  of  trial  after  the  filing  of  objections  on  their  behalf,  their 
motion  to  open  a  decree  of  probate  entered  on  their  default  should  be 
granted. 

Appeal  by  Georgie  B.  Wentz  and  otho^  from  an  order 
of  the  Surrogate's  Court  of  the  county  of  New  York,  entered 
in  the  office  of  said  Surrogate's  Court  on  the  16th  day  of 
October,  1917,  denying  a  motion  by  the  contestants  to  open 
a  default  in  a  proceeding  to  probate  a  will. 

Selig  Edelman  of  counsel  [Toney  A.  Hardy  with  him  on 
the  brief],  Stanchfield  &  Levy,  attorneys,  for  the  appellants. 

George  H.  Porter  of  counsel  [Delafield,  Howe,  Thame  & 
Rogers,  attorneys],  for  the  respondent. 
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Per  Curiam: 

While  we  are  extremely  reluctant  to  review  an  order  of  the 
Surrogate's  Court  resting  upon  discretion,  we  feel  that  the 
present  case  is  one  in  which  we  should  not  hesitate  to  exercise 
our  power  in  that  regard. 

The  affidavits  presented  by  the  contestants  appear  to  make 
it  not  improbable  that  they  may  be  able  to  successfully 
prevent  the  admission  of  the  will  to  probate,  if  afforded  an 
opportunity,  and  these  affidavits  are  met  by  very  uncon- 
vincing denials  on  the  part  of  those  interested  in  upholding 
the  will.  The  contestants  did  not  voluntarily  change  their 
counsel  on  the  eve  of  the  trial.  They  were  apparently  aban- 
doned by  counsel  who  had  undertaken  to  represent  them,  and 
who  had  filed  objections  in  their  behalf,  and  were  left  with 
but  scant  time  to  find  other  counsel  and  to  properly  instruct 
him.  With  regard  to  their  delay  in  moving  to  open  the 
default  it  is  apparent  that  this  did  not  prejudice  the  estate 
or  any  one  interested  in  it. 

In  view  of  the  repeal  of  former  section  2653-a  of  the  Code 
of  Civil  Procedure  the  result  of  a  default  on  the  part  of 
contestants  in  a  probate  proceeding,  is  much  more  serious 
than  it  formerly  was,  and  in  consideration  of  that  fact  a 
certain  liberality  to  opening  such  defaults  is  excusable. 

It  follows  that  the  order  appealed  from  should  be  reversed, 
and  the  motion  to  open  contestants',  default  and  restore  the 
cause  to  the  appropriate  calendar  for  trial  should  be  granted, 
but  without  costs. 

Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  Dowung  and 
Shearn,  JJ. 

Order  reversed  and  motion  granted,  without  costs. 
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George  P.  Moffat  and  Angus  P.  Atwood,  Copartners, 
Doing  Business  under  the  Firm  Name  and  Style  of  Moffat 
&  Atwood,  Respondents,  v.  Archibald  M.  Ainslie  CJom- 
PANT  and  Archibald  M.  Ainsue,  Appellants^  Impleaded 
with  Frank  V.  Ainsue,  Defendant. 

First  Department,  December  31,  1917. 

Pleading  —  complaint  —  allegatioxui^  in  disjuneti?e  —  demurrer 

sustained. 

Where  the  plamtiffs,  suing  to  recover  liquidated  damages  agreed  upon  in 
case  the  defendant  Bolioited  insurance  business  on  behalf  of  a  certain 
company,  which  business  and  the  good  will  thereof  the  defendant  had 
sold  to  the  plaintiffs,  allege  in  the  disjimotive  that  the  defendant  in 
violation  of  its  agreement  solicited  customers  shown  on  the  books  of  the 
specified  company,  "  or  '*  on  the  books  of  another  company,  "  or  "  on 
the  books  of  still  another  company,  etc.,  a  demurrer  to  the  complaint 
should  be  sustained  with  leave  to  the  plaintiffs  to  plead  over. 

Appeal  by  the  defendants,  Archibald  M.  Ainslie  Company 
and  another,  from  an  order  of  the  Supreme  Court,  made  at 
the  New  York  Special  Term  and  entered  in  the  oflSce  of  the 
clerk  of  the  county  of  New  York  on  the  2d  day  of  May, 
1917,  denying  their  motion  for  judgment  on  the  pleadings 
consisting  of  a  complaint  and  their  separate  demurrers  thereto. 

Harry  B.  Bradbury,  for  the  appellants. 

James  Taylor  of  counsel  [S.  Bishop  Marks,  attorney],  for 
the  respondents. 

Lauqhlin,  J.: 

The  plaintiffs,  constituting  a  firm  of  insurance  brokers, 
entered  into  a  contract  in  writing  with  the  appellant  company, 
which  was  engaged  in  the  same  line  of  business,  on  or  about 
the  22d  of  November,  1916,  whereby  according  to  the  agree- 
ment as  originally  drawn  and  signed  by  the  appellant  company 
it  sold,  assigned  and  transferred  to  plaintiffs  its  name  and 
its  right,  title,  interest  and  good  will  in  and  to  its  business 
on  the  books  of  E.  E.  Clapp  &  Co.,  managers  of  the  Fidelity 
and  Casualty  Company  of  New  York,  for  New  York  and 
vicinity,  on  the  10th  day  of  November,  1916,  and  in  any 
account  with  or  on  the  books  or  records  of  said  Fidelity  and 
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Casualty  Company,  and  all  commissions  due  or  to  become 
due  on  any  policies  or  r^iewals  or  extensions  of  said  business, 
and  agreed  that  it  would  not  at  any  time  thereafter  canvass, 
solicit  or  accept  any  business  from  any  customer  then  on  its 
books  or  records  or  on  the  books  or  records  of  the  individual 
appellant,  or  who  had  been  thereon,  or  on  the  books  or  records 
of  E.  E.  Clapp  &  Co.,  or  of  said  Fidelity  and  Casualty  Com- 
pany, and  that  it  would  not  permit  or  allow  or  give  to  another 
the  right  to  canvass,  solicit  or  accept  business  from  any  of 
said  customers,  and  that  it  would  not  directly  or  indirectly 
in  any  manner  interfere  with  or  advise  any  of  said  customers 
to  withdraw  or  cancel  any  of  their  said  business,  or  to  place 
it  or  any  additional  business  with  or  through  any  firm  other 
than  the  plaintiffs,  and  that  for  a  breach  of  any  of  its  said 
agreements  it  would  pay  plaintiffs  as  liquidated  damages  the 
stun  of  $1,500.  After  the  agreement  in  that  form  had  been 
signed  by  the  appellant  company,  but  before  it  was  signed  by 
the  plaintiffs,  a  paragraph  was  added  providing  as  follows: 
^'  This  agreement  does  not  include  the  sale  of  any  business 
which  is  not  on  the  books  of  Messrs.  E.  E.  Clapp  &  Company, 
managers  for  The  Fidelity  and  Casualty  Company  of  New 
York." 

The  plaintiffs  sue  to  enjoin  violations  of  the  agreement 
with  respect  to  soliciting  and  interfering  with  the  business, 
and  for  alleged  violations  thereof  in  that  r^ard  they  seek  to 
recover  the  liquidated  damages.  The  agreement  is  annexed 
to  and  made  a  part  of  the  complaint.  The  plaintiffs  errone- 
ously allege  the  effect  of  the  agreement  for  they  allege  that 
they  thereby  purchased  all  the  business  of  the  defendant 
company  in  connection  with  said  Fidelity  and  Casualty  Com- 
pany shown  on  the  records,  not  of  E.  E.  Clapp  &  Co.,  but 
of  the  Fidelity  and  Casualty  Company,  and  allege  that  the 
agreements  with  respect  to  soliciting  and  interfering  with 
business  related  to  customers  shown  on  the  books  of  the 
appellant  company,  or  of  the  individual  appellant,  or  of  E.  E. 
Clapp  &  Co.,  or  of  the  Fidelity  and  Casualty  Company.  It 
is  then  allied  that  in  violation  of  the  agreement  each  of  the 
defendants  has  canvassed,  solicited  and  accepted  renewals  of 
business  from  customers  on  the  books  and  records  on  Novem- 
ber 10, 1916,  of  the  appellants  "  or  who  had  been  thereon;  or 
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on  the  book  or  books  or  records  of  E.  E.  Clapp  &  Company, 
or  The  Fidelity  and  Casualty  Company,"  and  they  further 
alleged  that  each  of  the  defendants  has  in  violation  of  the 
agreement  interfered  with  and  advised  customers  who  were 
or  had  been  on  the  books  or  records  of  the  appellants  or  of 
E.  E,  Clapp  &  Co.,  or  of  the  Fidelity  and  Casualty  Company 
to  place  their  business  elsewhere.  These  allegations  being 
in  the  disjunctive  do  not  show  a  violation  with  respect  to  the 
business  sold  which  was  only  the  business  shown  on  the  books 
of  E.  E.  Clapp  &  Co.  Under  the  allegations  of  the  complaint 
the  only  alleged  violations  may  have  been  with  respect  to 
business  or  customers  shown  on  the  books  of  the  Fidelity 
and  Casualty  Company  and  not  shown  on  any  of  the  bools 
of  the  appellants  or  of  E.  E.  Clapp  &  Co.,  and  if  so  they  clearly 
relate  to  business  not  sold.  We  think  that  the  final  clause 
of  the  agreement  which  expressly  eliminated  any  business 
shown  on  the  books  of  the  Fidelity  and  Casualty  Company 
not  shown  on  the  books  of  E.  E.  Clapp  &  Co.,  from  the  sale, 
likewise  eliminated  any  such  business  from  the  agreements 
of  the  appellant  company  with  respect  to  soliciting  and  inter- 
ference therewith.  This  is  conceded,  in  effect,  in  respondents' 
points  for  they  say  they  will  be  limited  to  injunctive  relief 
concerning  the  business  and  customers  shown  on  the  books 
of  E.  E.  Clapp  &  Co. 

It  follows  that  the  order  should  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  motion  for  judgment 
on  the  pleadings,  dismissing  the  complaint,  with  costs,  granted, 
with  ten  dollars  costs,  but  with  leave  to  plaintiffs  to  amend 
on  payment  of  the  costs  of  the  appeal  and  of  the  motion. 

Clabke,  p.  J.,  DowLiNQ,  Smith  and  Page,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted,  with  ten  dollars  costs,  with  leave  to 
plaintiffs  to  amend  on  payment  of  costs. 
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The  People  op  the  State  op  New  York,  Plaintiff,  v.  Eldon 
Bisbee,  Defendant. 

First  Department,  December  21,  1917. 

Conservation  Law  —  action  to  recover  penalty  for  violation  of  section 
191  —  possession  without  permit  of  wild  deer  lawf  uUy  kiUed  in 
State  of  Maine. 

The  possession  of  wild  deer  or  venison  lawfully  taken  in  the  State  of  Maine 
and  transported  to  this  State  for  the  personal  use  and  consumption  of 
the  defendant,  without  a  shipping  i)ermit  issued  by  the  State  Conservation 
Commission,  does  not  constitute  a  violation  of  the  provision  of  section 
191  of  the  Conservation  Law,  providing  that  "  Wild  deer  or  venison 
lawfully  taken  may  be  possessed  from  October  first  to  November 
twentieth,  both  inclusive." 

It  is  only  under  the  second  sentence  of  said  section,  providing  that  "  A  person 
may  possess  such  deer  or  venison  from  November  twenty-first  to 
February  first,  both  inclusive,  provided  a  license  so  to  do  shall  first  be 
obtained  from  the  Commission,"  that  it  is  necessary  to  procure  a  license 
in  order  that  possession  shall  be  lawful. 

Laughlin,  J.,  dissented,  with  opinion. 

Submission  of  a  controversy  upon  an  agreed  statement  of 
facts  pursuant  to  section  1279  of  the  C5ode  of  Civil  Procedure. 

The  essential  facts  agreed  upon  by  the  parties  (the  Attorney- 
General  acting  in  behalf  of  the  State)  are  as  follows:  "  The 
defendant  Eldon  Bisbee,  a  citizen  of  the  United  States  and  a 
resident  of  the  City,  County  and  State  of  New  York,  shipped 
via  American  Express  Company,  a  common  carrier,  from  the 
State  of  Maine,  consigned  to  the  defendant  at  his  residence  in 
the  City  of  New  York,  two  wild  deer,  to  wit:  One  doe  and 
one  buck,  the  latter  having  horns  more  than  three  inches  in 
length. 

"  That  both  said  deer  were  lawfully  taken  by  said  defend- 
ant in  the  State  of  Maine,  pursuant  to  a  license  issued  by 
said  State  which  authorized  said  defendant  to  take,  possess 
and  ship  out  of  said  State,  two  wild  deer  whether  doe  or  buck, 
dimng  the  open  season. 

"  That  said  buck  and  doe  were  shipped  and  arrived  in  the 
State  of  New  York  in  such  manner  and  condition  that  they 
were  entirely  exposed  to  view  and  attached  to  each  carcass  was 
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a  tag  taken  from  said  license  issued  to  defendant  by  the 
State  of  Maine,  upon  which  tag  was  stated  the  name  of  the 
defendant,  the  number  of  the  license,  and  the  fact  that  said 
buck  and  doe  were  lawfully  taken  by  defendant  in,  and  law- 
fully shipped  by  him  from  the  State  of  Maine. 

"  That  said  doe  was  brought  into  the  State  of  New  York 
by  the  American  Express  Company  on  or  about  the  6th  day 
of  October,  1916,  and  was  delivered  by  said  American  Express 
Company  on  or  about  said  date  to  agents  of  said  defendant 
duly  authorized  to  receive  the  same  for  and  on  behalf  of 
defendant  at  his  residence  in  the  City  of  New  York.  That 
said  doe  was,  on  or  about  the  7th  day  of  October,  1916,  seized 
by  duly  authorized  agents  of  the  Conservation  Commission 
of  the  State  of  New  York  and  taken  out  of  the  possession  of  an 
agent  of  the  defendant  in  the  said  City  of  New  York,  into 
whose  possession  it  had  been  deUvered  by  agents  of  the 
defendant  for  the  personal  use  and  consumption  of  the  defend- 
ant and  his  family. 

"  The  said  buck  was  brought  into  the  State  of  New  York 
by  said  American  Express  Company  on  or  about  the  7th  day  of 
October,  1916.  That  on  or  about  the  10th  day  of  October, 
1916,  an  agent  of  the  defendant  duly  authorized  thereto, 
called  at  the  office  of  the  American  Express  Company,  signed 
a  receipt  for  said  buck  and  was  about  to  receive  the  same 
when  it  was  seized,  on  the  premises  of  said  American  Express 
Company,  by  a  duly  authorized  agent  of  the  Conservation 
Commission. 

"That  at  all  the  times  herein  mentioned,  the  said  buck 
and  doe  were  wholesome  articles  of  food  and  were  shipped  into 
this  State  solely  for  the  personal  use  and  consumption  of 
the  defendant,  and  were  not  taken,  possessed  or  transported 
for  the  purpose  of  sale,  or  being  offered  for  sale,  or  for  trans- 
portation, except  as  above  stated. 

"  That  neither  said  buck  or  doe  had  attached  thereto 
shipping  permits  issued  by  the  Conservation  Commission  of  the 
State  of  New  York. 

"  The  plaintiff  claims  that  the  shipping  into  the  State  of 
New  York  without  having  attached  to  the  shipment  a  shipping 
permit  issued  by  the  Commission  as  provided  by  Section  178, 
and  the  possession  of  the  same,  constitute  a  violation  of  the 
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Conservation  Law;*  and  that  the  seizure  was  lawful;  and 
that  by  reason  of  such  acts  the  plaintiff  is  entitled  to  collect 
from  the  defendant  the  sum  of  $400. 

''  Defendant  claims  that  such  acts  do  not  constitute  a 
violation,  and  that  if  such  acts  are  made  ill^al  by  the  Con- 
servation Law  it  is  null  and  void,  in  that  it  contravenes 
rights  secured  to  him  by  the  State  and  Federal  constitutions. 
Especially,  that  it  violates  the  Commerce  Clause  and  the 
ri^ts  secured  by  the  Fourteenth  Amendment.'' 

B.  F.  Sturgis,  for  the  plaintiff. 

AbraMm  Freedman,  for  the  defendant. 

Scott,  J.: 

In  our  opinion  the  submitted  case  presents  but  a  sin^e 
question  for  our  determination. 

The  gravamen  of  the  offense  charged  against  defendant 
is  that  ''  neither  said  doe  or  buck  had  attached  thereto 
shipping  permits  issued  by  the  Conservation  Commission  of 
the  State  of  New  York." 

The  only  question  left  open,  under  former  decisions  of 
this  court,  is  whether  or  not  the  '^  possession  "  of  the  deer 
by  defendant,  without  a  shipping  permit,  constituted  an 
offense. 

In  People  v.  Bisbee  (173  App.  Div.  127)  we  had  before 
us  a  precisely  similar  question  as  to  partridges  shot  in  Maine 
and  shipped  to  this  State,  except  that  the  question  of  pos- 
session by  the  consignee  was  not  involved.  It  was  held  that 
there  was  no  illegality  ''  in  shipping  them  to  the  State  of  New 
York  until  they  [the  birds]  had  arrived  at  their  destination 
and  a  delivery  made  to  the  defendant." 

In  thus  holding  we  followed  People  v.  Fargo  (137  App. 
Div.  727)  which  discussed  at  some  length  both  the  State 
Game  Laws  and  the  so-called  Lacey  Act  (31  U.  S.  Stat,  at 
Large,  187,  chap.  553). 

Up  to  the  point,  therefore,  of  the  delivery  of  the  deer  to 

*See  Consol.  Laws,  ohap.  65  (Laws  of  1911,  chap.  647),  §  178,  added 
by  Laws  of  1912,  chap.  318,  as  amd.  by  Laws  of  1913,  chap.  508,  and  Laws 
of  1916,  ohap.  521;  Id.  §  182,  added  by  Laws  of  1912,  chap.  318,  as 
amd.  by  Laws  of  1916,  chap.  521.—  [Rbp. 
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the  defendant  we  are  constrained  to  hold  that  no  illegal  act 
is  established  as  against  him.  It  remains  only  to  consider 
whether  possession  by  him  after  delivery  was  unlawful. 
This  must  be  determined  solely  by  reference  to  the  law  of  this 
State,  as  no  Federal  question  is  presented. 

Section  191  of  the  Conservation  Law  provides  in  part  as 
follows:  "  §  191.  Possession  of  wild  deer  or  venison.  Wild 
deer  or  venison  lawfully  taken  may  be  possessed  from  October 
first  to  November  twentieth,  both  inclusive.  A  person  may 
possess  such  deer  or  venison  from  November  twenty-first 
to  February  first,  both  inclusive,  provided  a  Ucense  so  to  do 
shall  first  be  obtained  from  the  CJommission."  (Consol.  Laws, 
chap.  65  [Laws  of  1911,  chap.  647],  §  191,  added  by  Laws  of 
1912,  chap.  318,  as  amd.  by  Laws  of  1916,  chap.  521.) 

The  remainder  of  the  section  is  not  relevant  to  the  question 
now  imder  consideration.  It  will  be  seen  that  the  section 
cov^9  the  possession  of  deer  during  two  seasons,  one  from 
October  first  to  November  twentieth,  and  the  other  from 
November  twenty-first  to  February  first.  It  is  only  as  to  the 
second  season  or  period  that  it  is  necessary  to  procure  a 
hcense  in  order  that  possession  shall  be  lawful.  As  to  the 
first  season  or  period  (which  covers  the  acts  charged  as  unlawful 
against  defendant)  the  right  of  possession  is  absolute  pro- 
vided only  that  the  deer  shall  have  been  "  lawfully  taken,'' 
as  it  is  conceded  that  the  deer  in  question  were. 

When  the  Legislature  has  explicitly  provided  as  to  one 
season  that  a  permit  must  be  obtained,  and  has  made  no 
similar  provision  as  to  the  other  season  we  see  no  escape 
from  the  conclusion  that  it  was  intended  to  allow  possession 
from  October  first  to  November  twentieth  without  the 
necessity  of  procuring  a  permit. 

It  follows  that  upon  the  agreed  facts  no  unlawful  act  is 
established  on  the  part  of  the  defendant,  and  he  is  entitled  to 
judgment  accordingly,  with  costs. 

Clabke,  p.  J.,  DowuNG  and  Smith,  JJ.,  concurred; 
Laughmn,  J.,  dissented. 

Laughlin,  J.  (dissenting): 

I  agree  with  Mr.  Justice  Scott  that  the  decision  made  by 
this  court  in  People  v.  Bisbee  (173  App.  Div.  127)  forecloses 
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any  further  consideration  here  of  the  question  as  to  whether 
a  penalty  may  be  imposed  upon  the  defendant  for  shipping 
the  deer  into  the  State  without  a  permit;  but  I  think  that 
possession  here  of  the  deer  by  the  defendant  without  having 
obtained  a  shipping  permit  as  required  by  subdivision  3  of 
section  178  of  the  Conservation  Law  (Consol.  Laws,  chap.  65 
[Laws  of  1911,  chap.  647],  added  by  Laws  of  1912,  chap.  318, 
as  amd.  by  Laws  of  1913,  chap.  508)  rendered  such  possession 
illegal  and  subjects  him  to  the  penalty  demanded  in  the 
submission. 

It  is  not  expressly  recited  in  the  submission  that  the 
defendant  did  not  accompany  the  deer,  but  the  submission  has 
been  argued  on  the  theory  that  he  did  not,  and  since  they 
were  transported  by  the  express  company,  and  at  different 
times  only  a  few  days  apart,  it  is  to  be  assumed  that  such 
was  the  fact.  It  is  expressly  stipulated  that  the  doe  was 
delivered  to  the  defendant,  but  it  was  evidently  intended  by 
the  submission  to  leave  open  for  argument  the  question  of 
law  as  to  whether  on  the  facts  stipulated  the  biick  was  delivered 
to  him.  The  deer  were  consigned  to  the  defendant  at  his 
residence  in  New  York  city  and  his  agent  called  at  the  express 
office  and  signed  a  receipt  for  the  buck  and  then,  it  is  recited 
in  the  submission,  as  the  agent  ''  was  about  to  remove  the 
same  *'  it  was  seized  on  the  premises  of  the  express  company  by 
an  agent  of  the  Conservation  Commission.  That,  I  think,  con- 
stituted a  delivery  to  the  defendant.  There  could  be  delivery 
on  as  well  as  off  the  premises  of  the  express  company. 

It  is  quite  clear,  I  think,  that  the  possession  of  the  doe 
by  the  defendant  without  having  obtained  a  permit  for 
shipping  her  into  the  State  was  unlawful,  and  although  I 
have  some  doubt  with  respect  to  the  lawfulness  of  the  posses- 
sion of  the  biick  without  such  permit  having  been  obtained,  I 
am  of  opinion  that  such  was  the  intention  of  the  Legislature 
and  that  the  statute  should  be  so  construed. 

Section  176  of  the  Conservation  Law  (added  by  Laws  of 
1912,  chap.  318,  as  amd.  by  Laws  of  1913,  chap.  508)  makes  it 
unlawful,  among  other  things,  for  any  person  to  have  in  his 
possession  at  any  time  a  wild  deer  except  as  permitted  by  the 
Conservation  Law.  It  was  competent  for  the  Legislature  to 
provide  that  there  should  be  no  open  season  for  taking  wild 
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game  in  this  State  and  to  render  it  imlawf ul  for  any  person  at 
any  time  to  have  in  his  possession  such  wild  game  whether 
taken  within  or  without  tiie  State.  {People  v.  BootmaUj  180 
N.  Y.  1;  People  ex  rel  Hill  v.  Hesterberg,  184  id.  126;  aflfd-, 
sub  nom.  Sik  v.  Hesterberg,  211  U.  S-  31.)  It  was,  therefore, 
competent  for  the  Legislature  to  provide  an  open  season  with 
such  restrictions  as  it  saw  fit  to  prescribe.  It  has  provided  no 
open  season  for  does.  Therefore,  were  it  not  for  other  provi- 
sions of  the  Conservation  Law  which  permit  the  importation  of 
wild  game  during  both  the  open  and  the  closed  seasons  here, 
and  without  restricting  the  importation  to  game  which  might 
lawfully  be  taken  here  during  the  open  season,  the  possession 
here  at  any  time  of  game  not  permitted  by  our  law  to  be  taken 
at  any  time  would  be  imlawful.  It  necessarily  follows  that  in 
permitting  the  importation  of  game  during  the  closed  season 
the  L^islature  could  make  any  regulation  or  restriction  there- 
for which  it  saw  fit  to  make  or  to  impose.  If,  therefore,  the 
defendant  had  imported  the  deer  during  the  closed  season  here 
it  is  perfectly  clear,  I  think,  that  it  would  be  no  defense  to  his 
possession  that  the  Legislature  in  giving  its  consent  to  such 
possession  had  required  that  before  the  deer  should  be  shipped 
into  the  State  he  should  obtain  a  permit  from  the  Conserva- 
tion Commission,  for  the  possession  having  been  lawfully 
prohibited  excepting  as  authorized,  the  defendant  could  not 
claim  that  his  possession  was  lawful  unless  he  complied  with 
the  conditions  imposed  by  the  Legislature  to  make  it  lawful. 
The  only  open  season  prescribed  for  taking  wild  deer  in  this 
State  is  for  Imcks  having  horns  not  less  than  three  inches  in 
length,  and  they  are  by  section  190  of  the  Conservation  Law 
(added  by  Laws  of  1912,  chap,  318,  as  amd.  by  Laws  of  1913, 
chap.  608;  Laws  of  1914,  chap.  92,  and  Laws  of  1916,  chap. 
521)  permitted  to  be  taken  in  wholly  inclosed  deer  parks  in 
certain  counties  from  October  first  to  November  fifteenth, 
inclusive. 

With  respect  to  deer  lawfully  taken  Aerc  during  the  open 
season  the  Legislature  has  provided  in  subdivision  3  of  section 
178  that  such  deer  may  be  transported  within  or  from  the 
State  otherwise  than  by  common  carrier  or  parcel  post  during 
the  open  season,  and  that  the  taker  may  transport  such  deer 
within  or  from  the  State  by  a  common  carrier,  other  than 
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parcel  post^  during  the  open  season  provided  the  deer  or  the 
package  containmg  it  shall  have  attached  thereto  before 
shipment  a  shipping  permit  issued  by  the  Conservation 
Conamission  with  the  blanks  properly  filled  in.  It  will, 
therefore,  be  seen  that  a  shipment  of  deer  lawfully  taken 
within  the  State  by  a  common  carrier  is  unlawful  unless  a 
shipping  permit  therefor  has  been  obtained.  There  is  no 
room  for  contention,  therefore,  that  there  is  any  discrimina- 
tion in  the  statutory  provisions  with  respect  to  a  shipping 
permit  against  deer  taken  without  the  State,  for  in  both 
instances  the  same  shipping  permit  is  required. 

By  subdivision  4  of  section  178  (added  by  Laws  of  1912, 
chap.  318,  as  amd.  by  Laws  of  1916,  chap.  521)  it  is  provided 
that  a  taker  may  import  into  the  State  deer  taken  without  the 
State  during  the  dosed  season  here  provided  the  deer  has  been 
lawfully  taken  and  may  be  lawfully  brought  from  the  place 
where  taken,  and  provided  he  accompanies  the  same  and  has 
with  him  a  license  issued  by  the  Conservation  Commission 
permitting  such  transportation  into  the  State,  and  such 
taker  is  permitted  to  ship  deer  lawfully  taken  elsewhere  into 
the  State  by  common  carrier,  other  than  parcel  post,  provided 
he  obtains  a  shipping  permit  therefor  as  required  by  sub- 
division 3  of  section  178,  which  is  precisely  the  same  shipping 
permit  required  of  one  lawfully  taking  deer  here  for  shipment 
within  or  from  the  State.  Thus  the  Legislature  has  con- 
ferred the  privilege  of  bringing  deer  into  the  State  during  the 
closed  season,  which  it  might  have  withheld,  and  has  imposed 
no  limitation  with  respect  to  whether  such  deer  could  be 
lawfully  taken  here  at  any  time. 

With  respect  to  deer  lawfully  taken  without  the  State  and 
which  may  be  lawfully  brought  from  the  place  where  taken 
the  Legislature  has  further  provided  in  said  subdivision  4 
that  the  taker  may  bring  the  same  into  the  State  during  Ihe 
open  season  here  if  he  accompanies  the  same  or  may  ship  the 
same  into  the  State  by  common  carrier,  other  than  parcel 
post,  provided  he  obtains  a  shipping  permit  as  required  by 
subdivision  3  of  section  178. 

By  section  381  of  the  Conservation  Law  (added  by  Laws  of 
1912,  chap.  318,  as  amd.  by  Laws  of  1913,  chap.  508)  it  is 
expressly  declared,  among  other  things,  that  where  the  posses- 
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sion  of  wild  game  here  is  unlawful  possession  of  the  same 
species  ''  coming  from  or  taken  without  the  State,  shall  be 
deemed  to  be  and  is,  except  as  otherwise  expressly  provided 
herein,  unlawful."  It  is  evident  that  the  word  "unlawful "  as 
first  used  in  that  section  relates  to  deer  taken  here  and,  there- 
fore, it  is  manifest  that  it  was  intended  to  declare  the  possession 
of  deer  here  taken  without  the  State  to  be  unlawful  if  it  would 
have  been  unlawful  had  the  deer  been  taken  here,  imless  the 
provisions  of  the  Conservation  Law  with  respect  to  obtaining 
possession  of  imported  deer  Are  compUed  with.  Therefore, 
I  think,  in  any  event,  the  defendant  is  imable  to  justify  his 
possession  of  the  doe  without  complying  with  the  condition 
with  respect  to  obtaining  a  permit  for  the  importation  thereof 
since  the  possession  of  a  doe  taken  here  at  any  time  is  unlawful. 
Moreover  it  will  thus  be  seen  that  the  L^islature  has  by 
subdivision  4  of  section  178  fully  covered  the  subject  of 
importing  and  possessing  here  deer  taken  without  the  State 
and  imported  during  both  the  open  and  closed  seasons.  For 
this  reason  I  am  of  opinion  that  the  provisions  of  section  191 
(added  by  Laws  of  1912,  chap.  318,  as  amd.  by  Laws  of  1916, 
chap.  521)  quoted  in  the  opinion  of  Mr.  Justice  Scott  should 
not  be  construed  as  applying  to  aU  deer  lawfully  taken  whether 
within  or  without  the  State  and  that  they  were  intended  to  be 
limited  and  should  be  limited  to  deer  lawfully  taken  within  the 
State.  With  respect  to  such  deer  it  is  therein  provided  that 
they  may  be  possessed  from  October  first  to  November 
twentieth,  both  inclusive,  and  that  they  may  be  possessed  there- 
after imtil  and  including  the  first  of  February,  provided  a  license 
therefor  be  obtained  as  therein  prescribed.  That  section  con- 
tains a  fiu*ther  provision  rendering  lawful  the  possession  of  deer 
by  a  common  carrier  the  necessary  time  after  midnight  of 
November  sixteenth  to  enable  the  carrier  to  deliver  it  provided 
it  has  been  delivered  to  the  carrier  after  the  first  of  October  and 
before  that  time,  and  also  provides  that  possession  of  deer  or 
venison  from  November  sixteenth  to  February  first,  both  inclu- 
sive, shall  be  presmnptive  evidence  that  the  same  was  imlaw- 
fully  taken.  Those  provisions  indicate  that  the  construction  I 
have  given  is  the  true  construction,  for  they  do  not,  I  think, 
apply  to  deer  lawfully  imported  by  common  carrier  into  the 
State  as  authorized  by  subdivision  4  of  section  178.    With 
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respect  to  deer  lawfully  imported  from  without  the  State  the 
Commission,  provided  the  law  has  been  observed,  will  have  a 
record  by  the  granting  of  the  hcense  to  import  it,  if  accom- 
panied by  the  taker,  and  by  the  granting  of  the  shipping 
permit  if  brought  in  by  common  carrier;  and  it  would  be 
unreasonable  to  hold  that  with  respect  to  such  deer  that 
may  be  lawfully  imported  at  any  time  possession  from  October 
first  and  after  November  sixteenth  for  the  time  required  for 
deUvery  should  be  deemed  lawful  which  by  necessary  implica- 
tion would  require  a  holding  that  possession  by  a  carrier  at 
any  other  time  would  be  deemed  unlawful.  Those  provisions 
are  appUcable  only  to  deer  taken  here.  Likewise  it  would  be 
an  unreasonable  construction  to  hold  that  the  possession  at 
any  time  of  deer  taken  without  the  State  would  be  presumptive 
evidence  that  the  same  was  unlawfully  taken.  That  provision 
relates  to  deer  taken  here  for  the  possession  of  which  a  license 
could  be  obtained  for  the  period  specified.  The  Legislature 
having  provided  that  deer  lawfully  taken  within  the  State 
cannot  be  lawfully  shipped  by  common  carrier  without  a 
shipping  permit  acted,  I  think,  fully  within  its  authority  in 
prescribing  that  deer  lawfully  taken  without  the  State  could 
not  be  brought  into  the  State  and  possessed  here  without  a 
like  shipping  permit.  No  shipping  permit  having  been 
obtained  for  either  of  the  deer,  the  defendant,  I  think,  is  liable 
for  the  penalty. 

I  am  of  opinion,  therefore,  that  the  plaintiff  should  have 
judgment  as  prayed  for  in  the  submission. 

Judgment  ordered  for  defendant,  with  costs.    Order  to  be 
settled  on  notice. 
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The  City  op  New  York,  Appellant,  v.  Jamaica  Water 
Supply  Compajnt,  Respondent. 

Second  Department,  December  7,  1917. 

Municipal  corporations  —  water  supply,  city  of  New  York  —  power 
of  commissioner  to  direct  water  company  to  extend  its  distribu- 
tion system  —  statutes  construed  —  order  of  commissioner 
enforced  by  mandamus. 

A  corporation  organized  under  section  80  of  the  Transix>rtation  Corporations 
Law  for  the  purpose  of  supplying  water  to  the  authoritieB  and  inhabitants 
of  the  former  town  of  JanLaica,  now  incorporated  in  the  city  of  New 
York,  is  required  by  statute  to  supply  said  authorities  and  inhabitants 
with  pure  and  wholesome  water  at  reasonable  rates  and  cost  and,  by 
virtue  of  section  472  of  the  charter  of  Greater  New  York,  the  commissioner 
of  water  supply,  gas  and  electricity  in  his  power  to  exercise  superin- 
tendence, regulation  and  control  in  respect  of  the  supply  of  water  by  such 
company  may  direct  it  to  install  new  mains  and  hydrants  at  its  own 
expense. 

Such  order  of  the  conmiissioner  will  be  enforced  by  mandamus  where  it  is 
not  capricious,  arbitrary,  unreasonable  or  tyranical. 

The  powers  conferred  upon  said  commissioner  by  section  472  of  the  Greater 
New  York  charter  do  not  relate  merely  to  the  "  sources  "  of  water  supply, 
but  have  to  do  with  distribution  to  the  municipal  corporation  and  to 
individual  consumers. 

Appeal  by  the  plaintiff,  The  City  of  New  York,  from  an 
order  of  the  Supreme  Court,  made  at  the  Queens  County 
Special  Tenn  and  entered  in  the  oflBice  of  the  clerk  of  the  coimty 
of  Queens  on  the  1st  day  of  September,  1917,  denying  its 
application  for  a  peremptory  writ  of  mandamus. 

William  E.  C.  Mayer  [Lamar  Hardy,  Corporation  Counsel, 
Terence  Farley  and  Edward  S.  Malone  with  him  on  the  brief], 
for  the  appellant. 

George  H.  Francoeur,  for  the  respondent. 

Stapleton,  J.: 

Notwithstanding  the  form  of  the  title,  the  appeal  is  from  a 
final  order  in  a  special  proceeding  denying  an  application 
made  by  the  city  of  New  York  for  a  peremptory  writ  of 
mandamus. 

App.  Div.— Vol.  CLXXXL       4 
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The  defendant  became  a  corporation^  pursuant  to  the  pro- 
visions of  section  80  of  the  Transportation  Corporations 
Law,  for  the  purpose  of  supplying  water  to  the  authorities 
and  inhabitants  of  the  former  town  of  Jamaica,  now  incor- 
porated in  the  city  of  New  York  as  the  fourth  ward  of  the 
borough  of  Queens.  The  commissioner  of  water  supply, 
gas  and  electricity  of  the  city  of  New  York  made  and  served 
a  written  order  directing  the  defendant  to  install  forthwith, 
at  its  own  expense,  an  extension  of  its  distribution  system  as 
follows: 

''  In  Phraner  avenue,  Jamaica  locality,  Borough  of  Queens, 
a  new  six-inch  main  from  a  connection  with  the  Jamaica 
Water  Supply  Company's  existing  twelve-inch  main  in  South 
street,  southerly  to  a  point  in  Cumberland  street,  a  distance 
of  approximately  eleven  hundred  and  fifty  (1,150)  feet,  with 
three  (3)  fire  hydrants  on  the  westerly  side  of  the  same,  one 
located  just  north  of  Atlantic  street,  another  just  north  of 
Cumberland  street,  and  another  in  the  middle  of  the  block, 
between  Cumberland  and  Atlantic  streets,  all  as  shown  on  a 
blue-print  sketch  furnished  to  the  Jamaica  Water  Supply 
Company  in  connection  with  permit  No.  211,  issued  from  the 
Queens  Office  of  the  Department  of  Water  Supply,  Gas  and 
Electricity  of  the  City  of  New  York,  under  date  of  August  28th, 
1916." 

The  defendant  ignored  the  direction.  This  proceeding  was 
then  instituted. 

In  our  opinion,  the  answering  affidavits  do  not  definitely 
raise  an  issue  of  fact  beyond  the  authorized  determination 
of  the  commissioner,  and  they  state  no  facts  which  show  that 
his  order  was  capricious,  arbitrary,  unreasonable  or  tyrannical. 
{People  ex  rel.  Empire  City  Trotting  Clvb  v.  State  Racing 
Comm.,  190  N.  Y.  31;  Matter  of  Ormby  v.  Bell,  218  id. 
212.) 

The  duties  of  the  defendant  and  the  powers  of  the  com- 
missioner are  defined  by  statute:  "  Every  such  corporation 
shall  supply  the  authorities  or  any  of  the  inhabitants  of  any 
city,  town  or  village  through  which  the  conduits  or  mains  of 
such  corporation  may  pass,  or  wherein  such  corporations  may 
have  organized,  with  pure  and  wholesome  water  at  reasonable 
rates  and  cost,  and  the  board  o£.  trustees  of -any  incorporated 
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village  and  the  water  commissioners  or  other  board  or  officials 
performing  the  duties  of  water  commissioners,  and  having 
charge  of  the  water  supplies  of  any  city  of  this  State,  shall  have 
the  power  to  contract  in  the  name  and  behalf  of  the  municipal 
corporation  of  which  they  are  officers,  for  the  term  of  one 
year  or  more  for  the  delivery  by  such  company  to  the  village 
or  city,  of  water  through  hydrants  or  otherwise,  for  the 
extinguishment  of  fires  and  for  sanitary  and  other  public 
purposes;  and  the  amount  of  such  contract  agreed  to  be  paid 
shall  be  annually  raised  as  a  part  of  the  expenses  of  such 
village  or  city,  and  shall  be  levied,  assessed  and  collected 
in  the  same  manner  as  other  expenses  of  the  village  or  city 
are  raised,  and  when  collected  shall  be  kept  separate  from 
other  fimds  of  the  village  or  city,  and  be  paid  over  to  such 
corporation  by  such  trustees  or  city  officials,  according  to 
the  terms  and  conditions  of  any  such  contract;  and  any  such 
contract  entered  into  by  the  board  of  trustees  of  any  village, 
or  by  water  commissioners  or  other  board  performing  the  duties 
of  water  commissioners  and  having  charge  of  the  water  supply 
of  any  city,  shall  be  valid  and  binding  upon  such  village  or 
city,  but  no  such  contract  shall  be  made  for  a  longer  period 
than  ten  years  nor  for  a  smn  exceeding  in  the  aggregate,  two 
and  one-half  mills  for  every  dollar  of  the  taxable  property 
of  such  village  or  city,  per  annum,  except  upon  a  petition 
of  a  majority  of  the  taxable  inhabitants  of  any  such  village 
or  city,  or  portion  thereof,  which  it  is  proposed  to  supply 
with  pure  and  wholesome  water,  unless  a  resolution  authorizing 
the  same  has  been  submitted  to  a  vote  of  the  electors  of 
the  village  or  city,  in  the  manner  provided  by  the  village 
law  or  city  charter,  and  approved  by  a  majority  of  the  voters 
entitled  to  vote  and  voting  on  such  question  at  any  annual 
election  or  sj)ecial  election  duly  called;  and  any  board  of 
trustees  or  board  of  water  commissioners  or  other  city  officials, 
when  so  authorized,  may  make  such  contract  for  a  term 
not  exceeding  thirty  years,  and  the  amount  of  such  contract 
shall  be  paid  in  semi-annual  instalments."  (Trans.  Corp. 
Law  [Consol.  Laws,  chap,  63;  Laws  of  1909,  chap.  219], 
§  81 ;  People  ex  rel.  Urban  W.  S.  Co.  v.  Connolly,  164  App. 
Di\^  163;  aflfd.,  213  N.  Y.  706.) 
"  The  commissioner  of  water  supply,  gas  and  electricity  is 
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hereby  authorized  to  examine  into  the  sources  of  water  supply 
of  any  private  companies  supplying  The  City  of  New  York 
or  any  portion  thereof  or  its  inhabitants  with  water,  to  see 
that  the  same  is  wholesome  and  the  supply  is  adequate,  and 
to  establish  such  rules  and  regulations  in  respect  thereof 
as  are  reasonable  and  necessary  for  the  convenience  of  the 
public  and  the  citizens;  and  the  said  commissioner  may 
exercise  superintendence,  regulation  and  control  in  respect 
of  the  supply  of  water  by  such  water  companies,  including 
rates,  fares  and  charges  to  be  made  therefor,  except  that 
such  rates,  fares  and  charges  shall  not,  without  the  consent 
of  the  grantee,  be  reduced  by  the  said  commissioner  beyond 
what  is  just  and  reasonable;  and  in  case  of  a  controversy, 
the  question  of  what  is  just  and  reasonable  shall  be  finally 
determined  as  a  judicial  question  on  its  merits  by  a  court  of 
competent  jurisdiction."  (Greater  N.  Y.  Charter  [Laws  of 
1897,  chap.  378],  §   472,  as  amd.  by  Laws  of  1901,  chap.  466.) 

The  positive  duty  to  supply  the  authorities  or  any  of  the 
inhabitants  of  the  designated  locality  with  pure  and  whole- 
some water  at  reasonable  rates  and  cost  is  imposed  by  plain 
words,  commonly  used.  The  power  of  the  commissioner 
to  ''  exercise  superintendence,  regulation  and  control  in 
respect  of  the  supply  of  water  by  such  water  companies, 
including  rates,  fares  and  charges  to  be  made  therefor,'' 
is  conferred  by  words  no  less  plain. 

The  argument  successfully  addressed  to  the  learned  Special 
Term  by  the  respondent  is  repeated  here,  viz.,  that  the 
powers  conferred  by  section  472  of  the  Greater  New  York 
charter  relate  only  to  the  sources  of  supply.  To  sustain 
the  argument,  words  of  plain  import  and  definite  meaning, 
written  into  the  statute,  must  be  disregarded  as  inexpressive. 
The  context  strengthens  the  conviction  that  the  limitation 
is  imwarranted.  What  relation  can  '^  rates,  fares  and  charges  " 
have  to  sources  of  supply?  Certain  powers,  expressly  pre- 
scribed, have  to  do  with  sources  of  supply,  and  certain  powers, 
expressly  prescribed,  have  to  do  with  distribution  to  the 
municipal  corporation  and  to  individual  consmners.  We 
think  the  order  was  valid  and  that  obedience  to  it  should 
be  enforced. 

The  order  should  be  reversed,  with  ten  dollars  costs  and 
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disbursements,   and   the  motion  for  a  peremptory  writ  of 
mandamus  granted,  with  fifty  dollars  costs. 

Thomas,  Mills,  Rich  and  Blackmar,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  for  peremptory  writ  of  mandamus  granted,  with 
fifty  dollars  costs. 


Caroline  Hanke,  as  Administratrix,  etc.,  of  Antonio 
Hanke,  Deceased,  Appellant,  v.  The  New  York  Con- 
solidated Railroad  Company,  Respondent. 

Second  Department, .  December  21,  1917. 

Workmen's  Compensation  Law  —  death  caused  by  person  not 
employer  —  election  of  remedies  —  Workmen's  Compensation 
Law,  section  20,  construed  —  widow  may  elect  for  minor  child  — 
subrogation  to  action  against  wrongdoer  —  administration  not 
essential. 

Under  section  29  of  the  Workmen's  Compensation  Law  relating  to  an 
election  of  remedies  where  an  employee  is  killed  by  the  wrongful  act  of 
another  not  in  the  same  employ,  and  allowing  the  dependents  to  elect 
whether  to  take  compensation  from  the  employer  under  the  statute, 
or  to  pursue  the  remedy  against  the  wrongdoer,  and  providing  for  an 
assignment  of  the  claim  against  the  wrongdoer  if  the  dependents  elect 
to  take  under  the  statute,  the  widow  of  the  decedent  may  elect,  not  only 
for  herself  but  for  her  minor  child,  to  take  under  the  statute. 

When  she  has  so  elected  and  has  received  the  award  made  to  herself  and 
child,  the  employer  or  the  State,  as  the  case  may  be,  is  subrogated  to 
the  right  of  action  against  the  wrongdoer,  and  such  action  cannot 
thereafter  be  brought  on  behalf  of  said  dependents. 

The  above  rule  was  in  force  by  implication  even  before  section  29  was 
amended  by  chapter  622  of  the  Laws  of  1916,  so  as  to  give  in  express 
terms  to  a  parent  or  guardian  the  right  to  elect  for  a  minor. 

A  widow  need  not  have  been  appointed  administratrix  of  her  husband's 
estate  in  order  to  make  such  election  for  herself  and  chlM. 

Appeal  by  the  plaintiff,  Caroline  Hanke,  as  administratrix, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defend- 
ant, entered  in  the  office  of  the  clerk  of  the  county  of  Kings 
on  the  21st  day  of  December,  1916,  upon  the  verdict  of  a  jury 
rendered  by  direction  of  the  court,  and  also  from  an  order 
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entered  in  said  clerk's  oflBice  on  the  24th  day  of  November, 
1916,  denying  plaintiff's  motion  for  a  new  trial  made  upon 
the  minutes. 

Ralph  G.  Barclay  [Robert  Stewart  with  him  on  the  brief], 
for  the  appellant. 

Harold  L.  Warner  [D,  A.  Marsh  and  George  D.  Yeomans  with 
him  on  the  brief],  for  the  respondent. 

Stapleton,  J.: 

The  death  of  plaintiff's  intestate  occurred  while  he  was 
in  a  hazardous  emplojrment.  His  employer  was  the  Transit 
Development  Company,  a  domestic  corporation.  A  verdict 
was  directed  against  plaintiff  in  this  action,  and  from  the  judg- 
ment entered  upon  it  this  appeal  is  taken. 

We  will  assume  that  the  evidence  made  it  a  question  of 
fact  for  the  jury  to  determine  whether  the  neglect  of  the 
defendant  was  a  proximate  cause  of  the  injuries  from  which 
death  ensued,  and  that  imless  a  separate  defense  pleaded  in 
the  answer  barred  the  plaintiff's  recovery,  a  verdict  should 
not  have  been  directed.     ^ 

The  facts  alleged  as  constituting  that  defense  are  that  the 
deceased  was  employed  by  the  Transit  Development  Company 
in  a  hazardous  emplojrment  within  the  meaning  of  the 
Workmen's  Compensation  Law  (Laws  of  1914,  chap.  41,  as 
amd.  by  Laws  of  1914,  chap.  316,  constituting  Consol.  Laws, 
chap.  67) ;  that  his  death  resulted  from  an  accidental  personal 
injury  arising  out  of  and  in  the  course  of  his  employment, 
and  that  the  Transit  Development  Company,  on  or  about 
July  1,  1914,  secured,  and  has  ever  since  kept  secure,  the 
payment  of  compensation  for  the  disability  or  death  of  its 
employees  as  required  by  the  Workmen's  Compensation  Law 
imder  and  in  pursuance  of  subdivision  3  of  section  50  of  that 
law.  All  of  this  was  admitted  on  the  trial.  The  answer 
further  alleged  that  Caroline  Hanke,  widow  of  the  deceased, 
on  behalf  of  herself  and  her  child,  Casimier  Hanke,  who 
was  twelve  days  of  age  at  the  time  of  the  father's  death,  filed 
on  February  25,  1915,  in  accordance  with  the  provisions  of 
the  Workmen's  Compensation  Law,  a  claim  for  compensation 
and  elected  to  take  compensation  from  the  Transit  Develop- 
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ment  Company;  that  on  March  16,  1915,  the  Workmen's 
Compensation  Commission  made  an  award  to  said  Caroline 
Hanke  and  Casimier  Hanke  and  that  all  payments  mider 
such  award,  accruing  to  a  given  date,  had  been  paid  to  and 
accepted  by  the  said  Caroline  Hanke  and  Casimier  Hanke. 
It  also  alleged  that  on  April  20, 1915,  the  Transit  Development 
Company  commenced  an  action  against  the  defendant  to 
recover  upon  the  cause  of  action  arising  out  of  the  injiuy 
and  death  of  said  Antonio  Hanke,  the  deceased,  claiming  to 
be  subrogated  to  the  rights  and  remedies  of  said  Caroline 
Hanke  and  Casimier  Hanke.  Evidence,  not  disputed,  was 
ofifered  on  the  trial  in  proof  of  the  facts  alleged.  Among 
the  documents  received  in  evidence  was  a  record  of  the  pro- 
ceeding in  the  matter  of  the  claim  of  Caroline  Hanke  to  recover 
for  the  death  of  her  husband,  including  the  findings  of  the 
Workmen's  Compensation  Commission  and  the  award  made 
by  the  Commission  to  both  Caroline  Hanke  and  Casimier 
Hanke.  That  record  shows  that  the  Commission  awarded 
to  Caroline  and  her  child  bi-weekly  payments  of  ten  dollars 
and  eighty-four  cents,  of  which  eight  dollars  and  fourteen 
cents  was  for  herself  and  two  dollars  and  seventy  cents 
for  the  child.  She  received  and  accepted  payments  under 
that  award.  She  made  application  to  the  Commission  to 
withdraw  her  claim  for  compensation,  and  her  application 
was  denied  on  the  groimd  that  an  award  had  been  made  and 
that  she  had  accepted  payments  on  accoimt  thereof. 

Section  29  of  the  Workmen's  Compensation  Law,  as  it 
was  at  the  time  of  the  death  of  the  intestate,  read: 

"  §  29.  Subrogation  to  remedies  of  employee.  If  a  work- 
man entitled  to  compensation  imder  this  chapter  be  injured 
or  killed  by  the  negligence  or  wrong  of  another  not  in  the 
same  employ,  such  injured  workman,  or  in  case  of  death,  his 
dependents,  shall,  before  any  suit  or  claim  under  this  chapter, 
elect  whether  to  take  compensation  under  this  chapter  or 
to  pursue  his  remedy  against  such  other.  Such  election 
shall  be  evidenced  in  such  manner  as  the  Commission  may  by 
rule  or  regulation  prescribe.  If  he  elect  to  take  compen- 
sation imder  this  chapter,  the  cause  of  action  against  such 
other  shall  be  assigned  to  the  State  for  the  benefit  of  the 
State  insurance  fimd,  if  compensation  be  payable  therefrom, 
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and  otherwise  to  the  person  or  association  or  corporation 
liable  for  the  payment  of  such  compensation,  and  if  he  elect 
to  proceed  against  such  other,  the  State  insurance  fund, 
person  or  association  or  corporation,  as  the  case  may  be, 
shall  contribute  only  the  deficiency,  if  any,  between  the 
amoxmt  of  the  recovery  against  such  other  person  actually  col- 
lected, and  the  compensation  provided  or  estimated  by  this 
chapter  for  such  case.  Such  a  cause  of  action  assigned  to  the 
State  may  be  prosecuted  or  compromised  by  the  Commission.  A 
compromise  of  any  such  cause  of  action  by  the  workman  or 
hijs  dependents  at  an  amount  less  than  the  compensation  pro- 
vided for  by  this  chapter  shall  be  made  only  with  the  writ- 
ten approval  of  the  Commission,  if  the  deficiency  of  compensa- 
tion would  be  payable  from  the  State  insurance  fund,  and 
otherwise  with  the  written  approval  of  the  person,  association 
or  corporation  Uable  to  pay  the  same."  (Consol.  Laws,  chap. 
67  [Laws  of  1914,  chap.  41],  §  29.) 

A  point  in  the  brief  of  the  appellant  presents  this  statute 
for  interpretation.    The  point  is  stated: 

"  The  claim  for  compensation  should  not  be  construed 
as  an  election,  or  as  an  assignment,  and  in  any  event,  not 
an  election  or  assignment  upon  the  part  of  the  infant, 
Casimier." 

In  developing  her  point  the  appellant  argues  that  the 
election  and  assignment  are  invalid  for  the  reason  that  on 
the  date  she  signed  the  instrument  in  which  she  made  the 
claim  for  compensation  imder  section  16  of  the  Workmen's 
Compensation  Law  and  assigned  the  cause  of  action  against 
the  defendant,  she  was  not  in  a  position  to  make  any  election 
between  the  claim  and  the  remedy  by  suit  against  the 
defendant  tort  feasor  because,  not  then  being  administratrix, 
she  had  no  control  over  the  action  for  death  given  by  the 
Code  of  Civil  Procedure,  and  had  no  power  or  authority 
to  waive  it  or  assign  it;  and,  furthermore,  if  she  could  elect 
to  waive  her  own  benefits  accruing  from  a  suit  to  recover 
for  damages  for  the  pecuniary  injury  she  suffered  through 
the  death  of  her  husband,  and  assign  her  claim,  she  could 
not,  in  her  private  capacity,  waive  or  assign  the  claim  of 
the  other  beneficiary,  the  decedent's  child. 

In  support  of  her  contention  she  oflFers  the  decision  in 
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Stvber  v.  McEntee  (142  N.  Y.  200).  That  action  was  one 
by  administrators  to  recover  damages  in  an  action  brought 
under  sections  1902  to  1906  of  the  Code  of  Civil  Procedure. 
The  defendant  paid  a  sum  of  money  to  one  of  the  plaintiffs, 
not  a  statutory  beneficiary,  before  his  appointment  as  adminis- 
trator of  the  goods,  chattels  and  credits  which  were  of  the 
decedent  whose  death  was  caused  by  the  defendant's  neglect. 
The  plaintiff,  who  received  the  money,  gave  therefor  a  receipt 
which  stated  that  the  pajmaent  was  for  all  expenses  caused 
by  the  death  and  that  he  had  no  further  claim  against  the 
defendant.  The  court  held  that  the  receipt  was  not  a  settle- 
ment of  the  claim  or  a  bar  to  the  action. 

The  appellant  directs  attention  to  the  fact  that  after  the 
action  at  bar  was  commenced,  and  by  chapter  622  of  the 
Laws  of  1916,  the  Workmen's  Compensation  Law  was  amended 
by  adding  to  section  29  thereof  the  following  provision: 
"  Wherever  an  employee  is  killed  by  the  negligence  or  wrong 
of  another  not  in  the  same  employ  and  the  dependents  of 
such  employee  entitled  to  compensation  under  this  chapter 
are  minors,  such  election  to  take  compensation  and  the 
assignment  of  the  cause  of  action  against  such  other  and  such 
notice  of  election  to  pursue  a  remedy  against  such  other 
shall  be  made  by  such  minor,  or  shall  be  made  on  behalf  of 
such  minor  by  a  parent  of  such  minor,  or  by  his  or  her  duly 
appointed  guardian,  as  the  Conmiission  may  determine  by  rule 
in  each  case." 

It  is  now  desirable  to  expose  section  16  of  the  Workmen's 
Compensation  Law  (as  amd.  by  Laws  of   1914,  chap.  316): 

"  §  16.  Death  benefits.  If  the  injury  causes  death,  the 
compensation  shall  be  known  as  a  death  benefit  and  shall 
be  payable  in  the  amount  and  to  or  for  the  benefit  of  the 
persons  following: 

"  1.  Reasonable  funeral  expenses^  not  exceeding  one  hundred 
dollars; 

"  2.  If  there  be  a  surviving  wife  (or  dependent  husband) 
and  no  child  of  the  deceased  under  the  age  of  eighteen  years, 
to  such  wife  (or  dependent  husband)  thirty  per  centum  of 
the  average  wages  of  the  deceased  diuing  widowhood  (or 
dependent  widowerhood)  with  two  years'  compensation  in  one 
sum,  upon  remarriage;  and  if  there  be  surviving  child  or 
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children  of  the  deceased  under  the  age  of  eighteen  years,  the 
additional  amount  of  ten  per  centum  of  such  wages  for  each 
such  child  until  the  age  of  eighteen  years;  *  *  *  pro- 
vided that  the  total  amount  payable  shall  in  no  case  exceed 
sixty-six  and  two-thirds  per  centum  of  such  wages. 

"  3.  If  there  be  surviving  child  or  children  of  the  deceased 
under  the  age  of  eighteen  years,  but  no  surviving  wife  (or 
dependent  husband)  then  for  the  support  of  each  such  child 
imtil  the  age  of  ei^teen  years,  fifteen  per  centum  of  the 
wages  of  the  deceased,  provided  that  the  aggregate  shall  in 
no  case  exceed  sixty-six  and  two-thirds  per  centum  of  such 
wages. 

"  4.  If  the  amount  payable  to  surviving  wife  (or  dependent 
husband)  and  to  children  under  the  age  of  eighteen  years 
shall  be  less  in  the  aggregate  than  sixty-six  and  two-thirds 
per  centum  of  the  average  wages  of  the  deceased,  then  for 
the  support  of  grandchildren  or  brothers  and  sisters  under 
the  age  of  eighteen  years,  if  dependent  upon  the  deceased 
at  the  time  of  the  accident,  fifteen  per  centum  of  such  wages 
for  the  support  of  each  such  person  until  of  the  age  of  eighteen 
years;  and  for  the  support  of  each  parent,  or  grandparent, 
of  the  deceased  if  dependent  upon  him  at  the  time  of  the 
accident,  fifteen  per  centum  of  such  wages  during  such 
dependency.  But  in  no  case  shall  the  aggregate  amount 
payable  under  this  subdivision  exceed  the  difference  between 
sixty-six  and  two-thirds  per  centimi  of  such  wages,  and  the 
amoimt  payable  as  hereinbefore  provided  to  surviving  wife 
(or  dependent  husband)  or  for  the  support  of  surviving  child 
or  children. 

''  Any  excess  of  wages  over  one  himdred  dollars  a  month 
shall  not  be  taken  into  accoimt  in  computing  compensation 
under  this  section.  All  questions  of  dependency  shall  be 
determined  as  of  the  time  of  the  accident." 

This  court,  in  the  Third  Department,  in  Matter  of  Woodcock 
V.  WdUcer  (170  App.  Div.  4),  decided  that  under  section  16 
of  the  Workmen's  Compensation  Law  the  surviving  wife  and 
principal  dependent  is  entitled  not  only  to  thirty  per  centum 
of  the  average  wages  of  the  deceased  during  her  widowhood, 
but  also  to  the  additional  amount  of  ten  pei  centum  of  such 
wages  for  each  minor  child  until  the  age  of  eighteen  years. 
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We  see  no  reason  why  a  widow  with  a  dependent  child 
should  not,  for  herself  and  her  child,  make  an  election  under 
section  29  of  the  act;  and  we  consider  that  the  provision 
added  to  that  section  by  chapter  622  of  the  Laws  of  1916, 
which  we  have  hereinbefore  quoted,  has  no  greater  effect 
than  to  make  plain  a  provision  which  before  the  amendment 
was  not  clear,  and  that  it  was  not  designed  to  give  a  power 
which  theretofore  did  not  exist. 

The  McEntee  case  presents  no  obstacle  to  the  passing  of 
a  law  whereby  the  widow,  for  herself  and  her  infant  children, 
next  of  kin  of  the  deceased,  for  whose  benefit  the  cause  of 
action  was  given  by  the  Code  of  Civil  Procedure,  might  in 
certain  cases  and  for  certain  purposes  assign  the  cause  of 
action.  That  is  e3cactly  what  the  Legislature  has  done  in 
the  Workmen's  Compensation  Law.  The  Legislature  had  the 
task  of  providing  certain  and  speedy  compensation  for  the 
dependents  of  those  killed  in  hazardous  employments  which 
it  designated  and  grouped.  In  formulating  the  policy  many 
rules  of  common-law  liability  had  to  be  abolished  and  an 
insurance  feature  had  to  be  established.  The  liability  of 
joint  tort  feasors  had  to  be  considered.  A  constitutional 
provision  against  abrogating  the  right  of  action  to  recover 
damages  for  injuries  resulting  in  death  had  to  be  observed. 
The  conservation  of  the  home  of  the  workman  with  a  wife 
and  minor  children  was  a  dominant  circumstance.  The 
incapacity  of  minors  to  contract  and  to  waive  without  special 
legislative  authority,  even  if  mentally  capable  of  contracting 
and  waiving,  had  to  be  borne  in  mind.  Tedious  and  expensive 
litigation  was  to  be  avoided  and  unnecessary  forms  were  to 
be  dispensed  with.  To  the  success  of  the  plan  an  exclusive 
remedy  was  necessary.  The  Legislature  did  not  attempt  to 
abrogate  the  right  of  action  to  recover  damages  for  injuries 
resulting  in  death  when  those  injuries  were  caused  by  the 
negligence  or  wrong  of  another  not  employed  by  the  same 
employer.  It  required  the  dependents,  if  they  would  have 
the  full  benefit  under  the  act,  to  make  an  election.  They 
are  to  elect  whether  to  take  from  the  decedent's  employer 
or  to  pursue  their  remedy  against  the  person  other  than  the 
decedent's  employer  whose  negligence  or  wrong  caused  the 
death  of  the  deceased.    If  they  elect  to  take  compensation 
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from  the  employer,  the  cause  of  action  against  the  other  shall 
be  assigned  to  the  State  for  the  benefit  of  the  State  insurance 
fund  if  compensation  be  payable  therefrom,  or  otherwise  to 
the  person  or  association  or  corporation  liable  for  the  pay- 
ment of  such  compensation;  and  if  they  elect  to  proceed 
against  such  other,  the  State  insurance  fund,  person,  asso- 
ciation or  corporation,  as  the  case  may  be,  shall  contribute 
only  the  deficiency,  if  any,  between  the  amount  recovered 
against  such  other  person  and  actually  collected  and  the 
compensation  provided  or  estimated  by  the  Workmen's  Com- 
pensation Law. 

We  must  presume  that  the  Legislature,  when  it  passed 
this  law,  knew  that  the  only  right  of  action  was  that  given 
by  the  Code  of  Civil  Procedure  (§§  1902-1905)  and  preserved 
by  the  Constitution  (Art.  1,  §  18),  and  that  it  had  no  power 
to  affect  that  right  of  action  except  in  so  far  as  it  was  authorized 
so  to  do  by  section  19  of  article  1  of  the  Constitution.  In  a 
case  where  the  negligience  or  wrong  of  another  wholly  or 
partially  caused  the  injury  resulting  in  death,  the  Legislature 
did  not  wish  to  exclude  from  the  benefits  of  the  Workmen's 
Compensation  Law  the  dependents  of  an  employee  whose 
death  resulted  from  an  accidental  personal  injury  sustained 
by  him  in  the  course  of  his  employment  and  arising  out  of  it, 
without  regard  to  his  fault  as  to  the  cause  of  such  injury 
excepting  the  personal  faults  specifically  condenmed  by  the 
statute.  Neither  did  it  wish  to  disregard  the  salutary 
common-law  rule  that  there  shall  not  be  a  double  satisfaction 
for  the  same  injury.  In  conferring  upon  such  dependents 
the  benefits  of  the  statute,  the  Legislature  may  not  have 
been  precise  and  may  not  always. have  regarded  with  nicety 
words  used  in  the  Code  of  Civil  Procedure  in  establishing 
the  right  of  action;  but  it  is  quite  plain  that  it  regarded  the 
substance  rather  than  the  form;  that  it  had  in  mind  the 
beneficiaries  rather  than  the  legal  representatives  as  that 
term  is  ordinarily  understood.  It  did  not  remit  the  dependents 
of  an  employee,  unless  they  or  the  parent  or  other  person 
authorized  to  speak  for  them,  wished,  to  the  hazards  of 
a  htigation  which  might  be  protracted  and  fruitless.  It 
was  enacting  a  workable  statute  to  promote  an  important 
reform  in  jurisprudence.    To  make  the  procedure  simple  and 
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inexpensive,  the  creator  of  statutory  guardians  dispensed 
with  them.  In  the  same  effort  to  effect  inexpensiveness 
and  simplicity,  it  eliminated  legal  representatives  and 
created  another  statutory  agent  to  act  in  behalf  of  infant 
beneficiaries. 

We  have  examined  the  other  points  of  the  appellant  in 
which  error  is  assigned,  but  we  do  not  think  it  is  necessary 
to  discuss  them. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

Present  —  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and 
Blackmar,  JJ. 

Judgment  and  order  unanimously  aflOrmed,  with  costs. 


Mary  S.  Boycb,  Respondent,  v.  Greeley  Square  Hotel 
Company,  Appellant. 

Seoond  Department,  December  29,  1917. 

Innkeeper  —  right  to  enforce  rules  to  prevent  immorality  or  other 
misconduct  by  guests  —  action  based  on  improper  entrance  by 
servant  into  guest's  room  —  damages  —  physical  suffering  included 
in  compensatory  damages  —  evidence  —  letter  by  managers  of 
defendant  to  plaintiff's  husband  —  verdict  not  excessive. 

An  innkeeper  has  the  right  to  make  and  enforce  proper  rules  to  prevent 
inmiorality  or  any  other  form  of  misconduct  tending  to  injure  the 
reputation  of  his  house,  and  has  the  right  of  access  to  the  room  of  a 
guest  under  reasonable  and  proper  circumstances  and  at  proper  times. 

But  such  rule  has  no  application  and  does  not  furnish  a  defense  to  a  cause 
of  action  by  a  guest  for  damages  residting  from  the  entrance  to  her  room 
of  a  hotel  detective,  where  the  defendant  had  notice  that  the  plaintiff 
and  the  man  who  accompanied  her  to  the  hotel  and  to  the  room  assigned 
her  were  husband  and  wife,  and  also  that  she  was  an  invaUd  requiring 
treatment  at  times,  which  had  to  be  given  her  by  her  husband,  and  that 
a  room  was  given  her  for  the  express  purpose  of  permitting  her  husband 
to  visit  her  therein,  and  that  he  was  informed  that  he  might  do  so. 

In  such  an  action  physical  consequences,  including  pain  which  was  the 
direct  result  and  consequence  of  the  breach  of  duty  owing  a  guest  by  an 
innkeeper,  tire  included  in  and  may  be  recovered  as  compensatory 
damages. 
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A  letter  written  by  the  managers  of  the  defendant  to  the  plaintiff's  husband 
expressing  regret  at  the  offense,  was  within  the  scope  of  their  authority 
and  the  letter  was  competent  evidence. 

Evidence  examined,  and  held,  that  a  verdict  of  $8,000  is  not  excessive 

Jenks,  p.  J.,  and  Blackmab,  J.,  dissented. 

Appeal  by  the  defendant,  Greeley  Square  Hotel  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  oflBce  of  the  clerk  of  the  county  of  Nassau  on 
the  28th  day  of  June,  1917,  upon  the  verdict  of  a  jury  for 
$8,000,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  22d  day  of  June,  1917,  denying  defendant's  motion 
for  a  new  trial  made  upon  the  minutes. 

Kenneth  C.  Kirtiandf  for  the  appellant. 

Benjamin  Patterson  [Henry  A.  Uterhart  with  him  on  the 
brief],  for  the  respondent. 

Rich,  J.: 

The  circumstances  upon  which  the  plaintiff  bases  her 
right  to  recover  took  place  at  the  Hotel  McAlpin,  operated 
by  the  defendant,  in  the  city  of  New  York,  on  September 
22,  1915.  It  appears  that  the  plaintiff,  accompanied  by 
her  husband  and  daughter,  went  to  the  Hotel  McAlpin  on 
September  21,  1915,  at  about  seven  o'clock  in  the  afternoon. 
Plaintiff's  husband  informed  defendant's  room  clerk  that  he 
wanted  a  room  for  his  wife  and  daughter,  whom  he  registered 
as  "  Mrs.  Alexander  R.  Boyce  and  Miss  Florence  Boyce." 
The  clerk  replied  that  he  would  give  them  a  room  on  the 
sixth  floor,  but  on  being  informed  by  Mr.  Boyce  that  his  wife, 
the  plaintiff,  was  an  invalid  and  needed  attention  at  times 
which  he  had  to  give  her,  assigned  room  No.  1508  on  the 
fifteenth  floor  to  them  because,  as  he  stated,  no  men  *were 
allowed  on  the  sixth  floor.  He  told  them  that  the  husband 
could  visit  her  and  give  her  the  treatment  reqxiired  on  the 
fifteenth  floor.  The  plaintiff  was  conducted  to  the  room 
assigned  her,  accompanied  by  the  husband  and  daughter, 
where  they  remained  together  about  an  hoiur  and  then  went 
to  the  hotel  restaurant,  on  a  lower  floor,  where  dinner  was 
served  to  them,  after  which  plaintiff's  husband  went  to  their 
home  on  Long  Island,  she  and  her  daughter  remaining  at 
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the  hotel  and  occupying  the  room  assigned  them.  The 
ne3ct  day,  between  three  and  four  o'clock  in  the  afternoon, 
plaintiff  and  her  daughter  left  the  hotel  to  do  some  shopping, 
leaving  the  key  to  their  room  with  the  floor  clerk  at  the 
elevator,  plaintiff  telling  her  that  she  expected  her  husband, 
and,  when  he  came,  to  give  him  the  key  and  tell  him  to  go 
to  the  room  and  she  would  be  back  soon.  About  five  o'clock 
plaintiff's  husband  reached  the  hotel.  Upon  the  fifteenth 
floor  he  inquired  of  the  floor  clerk  if  Mrs.  Boyce  was  in  her 
room  and  was  informed  that  Mrs.  Boyce  was  out  but  had 
left  the  key  for  him.  He  went  to  the  room  and,  about  half 
an  hour  later,  was  joined  by  his  wife  and  daughter.  Later, 
they  went  to  the  dining  room  for  dinner,  after  which  plaintiff 
and  her  husband  returned  to  the  room,  the  daughter 
remaining  on  the  mezzanine  floor.  The  door  to  the  room 
was  locked,  the  ventilator  closed,  and  the  plaintiff  prepared 
for  a  treatment  by  removing  her  clothing,  putting  on  her 
night  robe  and  lying  on  the  bed;  a  douche  pan  was  placed 
under  her  hips;  her  husband  proceeded  with  the  treatment, 
which  he  had  about  half  finished  when  there  was  a  knock 
upon  the  door  and  a  demand  that  it  be  opened  or  it  would  be 
broken  in.  Plaintiff's  husband  thereupon,  after  inquiring 
who  was  there  and  receiving  no  answer,  went  to  the  door, 
which  he  unlocked  and  opened.  The  defendant's  head  house 
officer,  Denniston,  and  his  assistant  Brazier,  were  standing 
in  the  hall.  Mr.  Boyce  inquired,  "  Who  are  you  "  —  "  What 
do  you  want? "  Denniston  replied:  "  I  am  the  hotel 
detective.  You  are  prostituting  this  hotel.  You  are  using 
this  place  for  a  whore  house."  Plaintiff's  husband  said, 
"  This  lady  is  my  wife;  I  am  giving  her  douches."  Denniston 
replied,  "So  much  the  worse,  you  are  under  arrest;  come 
along  with  us."  Mr.  Boyce  replied:  "  You  wait  until 
I  get  through  what  I'm  doing.  I  will  show  you  in  a  moment 
who  I  am.  I  have  got  commutation  and  I  have  got  letters." 
Denniston  had  entered  the  room  and  remained  in  it  while  this 
conversation  was  taking  place,  an  interval  of  two  or  three 
minutes,  and  also  until  after  Mr.  Boyce  removed  the  douche 
pan  from  under  his  wife's  body,  and  emptied  its  contents; 
after  doing  this,  Mr.  Boyce  put  on  his  coat  and  accompanied 
the  house  officers  to  the  office.    Plaintiff  testified  that  in 
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addition  to  the  conversation  quoted,  Denniston  called  her 
a  prostitute.  On  returning  to  the  room,  plaintiff's  husband 
found  his  wife  in  hysterics,  complaining  of  pain  in  her  head, 
and  very  weak,  in  which  condition  she  remained  during  the 
night.  She  was  removed  to  another  room  on  the  twenty- 
fifth  floor,  and  the  following  day  received  treatment  from 
her  family  physician,  who  testified  that  he  found  her  in  a 
very  nervous,  excitable  and  hysterical  condition,  suffering 
pain,  which,  as  he  testified,  she  has  suffered  "  ever  since." 
The  defendant  contends  that  it  had  a  rule  prohibiting  a  man 
from  visiting  a  woman  in  her  room  without  permission  being 
first  obtained  from  the  manager's  office,  and  the  house  officers 
testified  that  in  what  they  did  they  were  acting  under  this 
rule,  after  first  ascertaining  that  there  was  no  shp  either 
on  the  floor  or  at  the  room  clerk's  desk  giving  permission 
to  any  man  to  visit  either  of  the  ladies  in  room  No.  1508, 
to  whom  the  register  showed  it  was  assigned.  The  rule 
referred  to  was  not  posted  in  the  hotel,  and  guests  were  not 
informed  of  its  existence.  While  an  innkeeper  has  the 
right  to  make  and  enforce  proper  rules  to  prevent  immoraUty, 
or  any  other  form  of  misconduct  tending  to  injure  the  repu- 
tation of  his  house,  or  which  violates  the  recognized  moralities 
and  proprieties  of  life,  and  has  the  right  of  access  to  the  room 
of  a  guest  imder  reasonable  and  proper  circumstances  and 
at  proper  times,  such  rule  has  no  application  to  the  facts 
presented  by  the  record  in  the  case  at  bar,  and  does  not 
furnish  a  defense  to  the  plaintiff's  cause  of  action,  for  the 
reason  that  the  defendant  had  notice  that  the  plaintiff  and 
the  man  who  accompanied  her  to  the  hotel  and  to  the  room 
assigned  her  were  husband  and  wife,  and  the  further  fact 
that  she  was  an  invalid  requiring  treatment  at  times,  which 
had  to  be  given  her  by  her  husband;  a  room  was  given  her  on 
the  fifteenth  floor  for  the  express  purpose  of  permitting  her 
husband  to  visit  her  therein,  and  he  was  informed  that  he 
might  do  so.  If  any  permission  was  required,  it  was  given. 
Furthermore,  there  was  concededly  a  telephone  in  plaintiff's 
room,  and  the  house  detectives  admitted  that  they  knew 
that  fact  and  that  they  could  have  ascertained  the  relation 
of  the  parties  occupying  the  room  and  for  what  purpose 
the  plaintiff's  husband  was  in  her  room,  without  going  to 
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the  room  at  all.  They  testified  that  their  purpose  in  going 
there  was  to  learn  from  the  man  and  woman  who  the  man 
was  and  for  what  purpose  he  was  there. 

Upon  the  trial  the  plaintiflf  was  permitted  to  prove,  over 
defendant's  objection  and  exception,  the  physical  pain  and 
suffering  she  endured,  at  the  time  of  the  occurrence  and 
thereafter,  as  the  direct  result  of  the  invasion  of  her  room. 
The  trial  court  was  requested  to  instruct  the  jury  that  if  they 
found  "  that  the  defendant  is  at  all  liable  to  the  plaintiff  in 
this  case,  then  the  measure  of  defendant's  liability,  if  any, 
will  be  purely  compensatory  and  not  pimitive,  that  plain- 
tiff's right  to  recover  is  confined  to  such  injury  to  her  feelings 
and  to  such  personal  humiliation  as  she  may  have  suffered 
and  to  nothing  else."  The  complaint  alleged  that  because 
of  the  acts  of  the  defendant  she  ''  suffered  pain,  shame  and 
anguish."  The  court  stated  that  he  would  not  charge  "  quite 
in  that  form,"  and  called  the  attention  of  counsel  to  the  fact 
that  there  was  evidence  in  the  case  of  physical  pain  which  his 
request  did  not  embrace,  and  that  if  he  would  include  "  physical 
pain  "  in  such  request  he  would  charge  as  requested.  Counsel 
then  requested  the  further  charge  that  "  any  other  injury 
except  injury  to  her  feelings  and  such  personal  humiliation  as 
she  may  have  suffered  should  be  enforced  in  another  action," 
which  request  was  refused,  and  an  exception  taken.  The 
appellant  now  contends  that  the  exceptions  referred  to  present 
reversible  error,  the  argument  being  that  the  rule  of  damages 
applicable  to  actions  of  this  character,  and  the  defendant's 
full  liability  therein  is  that  the  right  of  recovery  is  limited 
and  confined  by  the  decision  of  the  Court  of  Appeals  in 
De  Wolf  V.  F&rd  (193  N.  Y.  397)  "  to  such  injury  to  her  feeling? 
and  such  personal  humiliation  as  she  may  have  suffered 
*  *  *  That  is  the  extent  to  which  the  defendants'  hability 
may  fairly  be  said  to  spring  from  their  breach  of  duty.  Any 
remedy  beyond  that  which  the  plaintiff  may  seek  to  assert 
must  be  invoked  in  a  different  form  of  action."  The  case 
cited  is  not  an  authority  for  the  proposition  that  physical 
consequences,  including  pain,  which  are  the  direct  result 
and  consequence  of  the  breach  of  duty  owing  a  guest  by  an 
innkeeper,  of  the  character  presented  by  the  record  in  the 
App.  Div.— Vol,  CLXXXI.        5 
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case  at  bar,  are  not  included  in^^and  may  not  be  recovered  as, 
compensatory  damages  in  an  action  for  the  breach  of  an 
innkeeper's  duty  to  a  guest.    In  the  case  cited  the  complaint 
alleged  the  use  by  the  defendant's  servant  of  vile  and  insulting 
language  imputing  immoral  conduct  to  the  plaintiff,  accompany- 
ing an  order  to  leave  the  hotel    Upon  the  trial  the  complaint 
was  dismissed  upon  the  groimd  that  no  cause  of  action  was 
therein  alleged.    Upon  appeal,  the  Appellate  Division  of  the 
First  Department  affirmed  the  judgment,  holding  that  the  com- 
plaint alleged  no  cause  of  action  other  than  slander,  and  the 
alleged  defamatory  words  not  being  set  forth  in  full,  it  could 
not  be  sustained  (119  App,  Div.  808).    Upon  appeal  the 
Court  of  Appeals  reversed  the  judgments  both  of  the  Appellate 
Division  and  Trial  Term,  and  granted  a  new  trial  upon  the 
groimd  that  the  complaint  averred  a  cause  of  action  for  breach 
of  the  contract  of  the  defendant  innkeeper,  in  that  the  plaintiff 
was  entitled  to  decent  and  respectful  treatment  at  the  hands 
olf  the  defendant  and  his  servants.    The  question  of  whether 
the  plaintiff  in  such  an  action  could  recover  for  physical  pain 
and  suffering  as  a  direct  result  and  consequence  of  the  breach 
of  defendant's  duty  towards  her,  when  pleaded,  was  not 
presented  to  the  court,  and  the  language  quoted  was  not 
intended  as  an  assertion  that  such  pain  and  suffering  could 
not,  when  pleaded,  be  considered  as  elements  of  the  damages 
recoverable  in  an  action  by  a  guest  to  recover  from  an  inn- 
keeper for  breach'  of  his  duty,  but  simply  to  distinguish  an 
action  foimded  on  such  breach  of  duty  from  one  where  slander 
or  assault  was  the  gravamen  of  the  action.    The  only  case 
cited  by  that  co\u*t  in  support  of  its  declaration  of  the  general 
rule  of  damages  {Gillespie  v.  Brooklyn  Heights  R.  R.  Co., 
178  N.  Y.  347)  recognizes  in  its  citation  of  authorities  the 
rule  that  physical  suffering  when  the  direct  result  and  con- 
sequence of  breach,  as  in  the  case  at  bar,  is  an  element  of 
compensatory  damages  in  an  action  of  this  character.    If 
damages  for  pain,  sickness,  phjrsical  or  mental  impairment 
cannot  be  recovered  in  this  action,  they  cannot  be  recovered 
at  all,  for  such  damages  do  not  create  a  separate  or  inde- 
pendent liability,  for  which  an  action  would  lie.    The  damages 
resulting  from  the  transaction  herein  cannot  be  divided,  and 
a  judgment  in  this  action  would  bar  a  further  recovery  for 
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additional  damages  resulting  from  the  same  transaction.  No 
authority  to  which  our  attention  is  directed  sustains  the 
appellant's  contention  that  the  damages  which  are  recoverable 
in  this  action  are  not  such  as  would  fully  compensate  the 
plaintiff  for  the  pain,  suffering,  humiliation  and  impaired 
health  which  she  suffered  and  which  were  the  direct  result  and 
consequence  of  the  defendant's  breach  of  duty.  Plaintiff's 
recovery  in  the  case  at  bar  was  expressly  limited  by  the 
trial  court  to  compensatory  damages.  Every  other  element 
of  damages,  including  punitive  damages  and  the  alleg^ 
slander,  were  excluded,  and  the  verdict  represents  actual 
damages,  the  direct  result  and  consequence  of  defendant's 
breach  of  duty,  and  is  compensatory  only. 

The  plaintiff  was  permitted,  over  defendant's  objection 
and  exception,  to  put  in  evidence  the  following  letter  from 
defendant's  managers  to  plaintiff's  husband,  written  on 
September  thirtieth,  a  week  after  the  occurrence  upon  which 
this  action  is  founded,  viz.: 

''  September  30tA,  1915. 
''  Mb.  Alexander  R.  Botce, 

"  Long  Island  City,  L.  I. : 

"  Dear  Mr.  Boycb. —  We  would  like  to  have  our  Mr. 
Denniston  who  so  unfortimately  gave  you  offense  in  the 
manner  he  handled  the  unusual  incident  of  your  recent  stay 
at  the  McAlpin,  call  to  apologize. 

''We  hope  that  you  will  be  so  lenient  as  to  permit  this 
and  we  sincerely  trust  you  will  be  willing  to  accept  the  apology. 
We  feel  that  Mr.  Denniston  was  over-zealous  and  very  mistaken 
in  his  attitude  toward  you.  The  only  extenuation  is  in  our 
rigid  policy  of  protecting  the  good  name  and  repute  of  this 
hotel  in  the  way  explained  to  you  by  the  writer.  If  you  will 
kindly  take  this  into  consideration  and  accept  Mr.  Denniston's 
apology,  we  hope  you  will  then  feel  everything  possible  in  the 
way  of  reparation  has  been  done. 

"  With  deep  regret  that  you  should  have  suffered  so  unfor- 
tunate an  annoyance,  we  are, 

"  Very  truly  yours, 

"  MERRY  &  BOOMER, 
"  Managers, 
"  L.  M.  BOOMER." 
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The  objection  was  based  upon  the  ground  that  the  letter 
was  "  incompetent,  irrelevant  and  immaterial,"  being  written 
after  the  hotel  occurrence  and  not  binding  upon  the  defendant. 
It  is-  contended  that  the  exception  taken  to  its  admission 
presents  reversible  error,  the  letter  not  being  written  by  the 
defendant  or  to  the  plaintiff,  but  by  a  person  not  a  party  to 
the  action,  to  plaintiff's  husband,  also  a  stranger  to  the  action, 
and  not  a  part  of  the  res  gestce  of  the  matter  in  suit;  that  the 
admission  of  an  agent  to  bind  his  principal  must  be  made 
not  only  during  the  continuance  of  the  agency,  but  at  the  very 
time  of  the  transaction  in  question,  so  as  to  form  part  of  the 
res  gestcB,  The  defendant  conducts  its  business  as  a  hotel- 
keeper  by  the  managers  by  whom  the  letter  was  written.  The 
manager,  who  wrote  for  himself  and  associate,  was  informed 
of  the  transaction  by  Denniston  immediately  after  its 
occurrence,  and  had  made  an  explanation  to  plaintiff's  husband, 
as  appears  from  the  letter.  The  letter  contains  no  statement 
or  admission  of  any  act  claimed  by  the  plaintiff  to  have 
been  committed  by  defendant's  servants,  nor  does  it  admit 
or  deny  the  same.  It  is  simply  an  expression  of  regret  that 
offense  should  have  been  given  by  the  manner  in  which  Den- 
niston "  handled  the  unusual  incident  of  your  recent  stay  at 
the  McAlpin; "  that  the  defendant's  managers  would  like  to 
have  him  call  and  apologize,  and  that  such  apology  be  accepted 
as  "  everything  possible  in  the  way  of  reparation."  No 
"  unusual  incident "  is  shown  by  the  evidence  to  have  occurred 
except  that  in  which  both  the  plaintiff  and  her  husband,  the 
recipient  of  the  letter,  were  participants.  Although  durected 
to  plaintiff's  husband,  the  letter  was  plainly  intended  to  offer 
an  apology,  by  way  of  reparation,  to  both  the  plaintiff  and  her 
husband  for  the  occurrence  which  gave  the  offense,  without 
admitting  anything  connected  with  the  transaction  except 
that  it  gave  offense  to  the  interested  parties.  It  refers  to 
"  your  recent  stay  at  the  McAlpin  "  as  the  time  of  the  trans- 
action for  which  the  apology  was  tendered.  It  was  the 
plaintiff  who  stayed  at  the  hotel,  not  her  husband.  It  is 
immaterial  to  whom  the  letter  was  addressed,  it  being  apparent 
that  it  referred  to  the  occurrence  upon  which  this  action  is 
based.  In  writing  the  letter  the  managers  of  the  defendant 
were  engaged  in  the  business  of  their  principal  and  in  the 
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performance  of  their  duty  to  it  and  in  its  interests;  their  act 
was  within  the  scope  of  the  authority,  and  the  letter  was 
competent.  {Stecher  Lithographic  Co.  v.  InmaUy  175  N.  Y. 
124.)  Furthermore,  if  I  am  wrong  in  this  conclusion,  the 
admission  of  the  letter  did  not  harm  the  defendant  or  con- 
stitute such  a  prejudicial  error  as  to  demand  reversal. 

It  is  contended  that  the  verdict  is  excesfflve.  Twelve  men 
of  affairs  have  assessed  plaintiff's  damages  at  $8,000,  and  the 
learned  and  experienced  justice  who  presided  at  the  trial 
has  found  that  it  is  not  excessive.  In  these  circumstances, 
any  lingering  doubt  as  to  whether  the  verdict  was  excessive 
should  be  resolved  in  favor  of  defendant's  innocent  victim. 

It  follows  that  the  judgment  and  order  must  be  affirmed, 
with  costs. 

Thomas  and  Stapleton,  J  J.,  concurred;  Jenks,  P.  J., 
and  Blackmar,  J.,  voted  to  reverse,  unless  plaintiff  stipulate 
to  reduce  the  verdict  to  $2,500,  in  which  case  they  vote  to 
affirm. 

Judgment  and  order  affirmed,  with  costs. 


V 


Charles  L.  Meyer,  Respondent,  v.  Hudson  Trust  Com- 
pany, Appellant. 

First  Department,  Deoember  31,  1917. 

BillB  and  notes  —  action  to  recover  damages  because  of  refusal  of 
bank  to  honor  check  —  evidence  showing  right  to  nominal  damages 
only  —  proof  necessary  to  sustain  verdict  for  substantial  damages 
—  new  trial. 

Action  to  reoover  damages  for  a  refusal  of  the  defendant  bank  to  honor 
a  check  drawn  upon  it  by  the  plaintiff  who  was  a  depositor.  Evidence 
examined,  and  hdd,  that  the  plaintiff  is  entitled  to  reoover  at  least 
nominal  damages. 

But  the  plaintiff  cannot  base  a  right  to  substantial  damages  upon  mere 
proof  that  the  check  was  drawn  in  favor  of  a  person  who  manufactured 
an  invention  of  the  plaintiff's  and  the  dishonor  of  the  check  incensed 
the  payee  to  a  degree  where  he  refused  to  proceed  with  the  manufacture 
unless  he  were  paid  in  advance,  etc.,  where  it  does  not  appear  that  the 
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defendant  had  knowledge  of  the  plaintiffs  contraot  with  the  payee,  or 
oould  have  foreseen  that  its  refusal  to  pay  the  check  would  lead  to  an 
abrogation  of  the  contract,  as  such  result  was  not  within  the  contem- 
plation of  the  parties. 
Although  the  judgment  rendered- on  a  verdict  for  substantial  damages  is 
reversed,  a  new  trial  will  be  granted,  with  costs  to  abide  the  event,  as 
the  plaintiff  may  be  able  to  show  facta  on  a  new  trial  entitling  him  to 
substantial  damages. 

Appeal  by  the  defendant,  Hudson  Trust  Company,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plamtiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  25th  day  of  April,  1917,  upon  the  verdict  of  a  jury  for 
$1,000,  and  also  from  an  order  entered  in  said  clerk's  office  on 
the  2d  day  of  April,  1917,  denying  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 

Victor  E.  Whithck  of  counsel  [Holm,  WhiUock  &  Scarff, 
attorneys],  for  the  appellant. 

James  R.  Speera  of  counsel  [Jeremiah  A.  O'Leary,  attorney], 
for  the  respondent. 

Scott,  J.: 

The  plaintiff  has  recovered  a  substantial  sum  as  damages 
for  defendant's  refusal  to  honor  a  check  drawn  upon  it  by 
him.  At  the  trial  there  was  a  sharp  conffict  as  to  whether  or 
not  the  plaintiff  had  a  sufficient  amount  on  deposit  to  meet 
the  check  when  it  was  presented.  That  question  was  decided 
by  the  jury  in  plaintiff's  favor,  and  the  defendant,  accepting 
for  the  purposes  of  this  appeal  the  finding  of  the  jury  on  that 
subject,  complains  now  only  of  the  amount  of  the  recovery, 
insisting  that  the  plaintiff  is  entitled  at  the  most  to  only 
nominal  damages.  There  is  no  evidence  in  the  case  that  the 
defendant's  refusal  to  honor  the  check  was  induced  by  malice 
or  any  other  wrongful  intent,  and  the  court  expressly  so  charged 
without  objection  or  exception  on  the  part  of  plaintiff.  The 
action  must,  therefore,  be  considered  as  one  for  damages  for 
the  breach  of  defendant's  contract  with  plaintiff. 

The  measure  of  damages  in  such  a  case  is  not  doubtful 
and  is  not  different  from  the  general  rule  applicable  to  all 
cases  of  a  breach  of  contract  unaccompanied  by  malice  or 


Digitized  by 


Google 


Meyer  v.  Hudson  Trust  Co.  71 

App.  Diy.]  First  Department,  Deoember,  1917. 

wrongful  intent.  In  Brooke  v.  Tradesmen's  Nat.  Bank 
(69  Hun,  204)  the  court  said:  "  It  is  undoubtedly  the  rule 
that  the  refusal  to  pay  a  check  upon  presentation  gives  the 
drawer  a  right  of  action  in  case  he  has  funds  in  the  bank  to 
meet  the  check,  and  the  refusal  to  pay  was  without  authority, 
and  that  the  measure  of  damages  will  be  the  amoimt  of  actual 
loss  the  party  has  sustained,  and  that  damages  which  may 
fairly  and  reasonably  be  considered  as  naturally  arising  from 
the  breach  of  contract  according  to  the  usual  course  of  things 
are  always  recoverable."  In  Landaherger  v.  Magnetic  Tele- 
graph  Co.  (32  Barb.  530,  quoting  from  Griffin  v.  Colver,  16 
N.  Y.  489)  the  court  said:  "  'The  broad,  general  rule  in  such 
cases  is,  that  the  party  injured  is  entitled  to  recover  all  his 
damages,  including  gains  prevented  as  well  as  losses  sustained; 
and  this  rule  is  subject  to  but  two  conditions.  The  damages 
must  be  such  as  may  fairly  be  supposed  to  have  entered  into 
the  contemplation  of  the  parties  when  they  made  the  contract; 
that  is,  must  be  such  as  might  naturally  be  expected  to  follow 
its  violation.  And  they  must  be  certain  both  in  their  nature 
and  in  respect  to  the  cause  from  which  they  proceed. '  ♦  *  ♦ 
The  defendants  were  not  informed  of  any  special  use  intended 
to  be  made  of  this  smn  of  money;  and  what  damage  might  they 
naturally  expect  to  follow  from  the  delay  in  the  receipt  of  it? 
Clearly,  the  loss  of  the  use  of  that  stun  during  the  time  that 
its  receipt  was  delayed,  and  the  damages  for  the  loss  of  such 
use  are,  by  the  laws  of  New  York,  determined  to  be  the  interest 
on  the  money  for  the  period  of  the  delay,  at  seven  per  cent 
per  annum." 

Very  many  cases  might  be  cited  to  the  same  effect.  The 
general  rule  upon  the  subject  was  well  summarized  in  Central 
Trust  Co.  V.  Clark  (92  Fed.  Rep.  293,  297),  as  follows:  "From 
the  considerations  which  move  the  reason,  and  from  the 
American  and  English  authorities  upon  this  subject,  the 
following  general  rules  may  be  deduced,  which  are  equally 
applicable  to  the  measurement  of  damages  based  upon  the 
loss  of  profits  and  to  the  measurement  of  damages  founded 
upon  other  losses: 

"  (1)  Those  damages  which  are  the  natural  and  probable 
result  of  a  breach  of  a  contract,  those  which  the  parties  may 
reasonably  anticipate  as  the  effect  of  the  breach  under  the 
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particular  circumstances  of  the  case  which  are  known  to  them 
when  the  contract  is  made,  and  those  only,  may  be  recovered 
in  action  upon  a  contract.     ♦     ♦     * 

"  (2)  In  the  absence  of  proof  aliunde  of  knowledge  by  the 
defaulting  party  at  the  time  the  contract  is  made  of  special 
circumstances  which  make  other  damages  the  natural  and 
probable  effect  of  a  breach,  such  damages  only  as  are  imphed 
by  the  contract  itself,  such  as  would  naturally  flow  from  its 
breach  in  the  usual  course  of  things,  such  as  would  reasonably 
be  anticipated  by  the  parties  to  such  contracts  in  the  great 
multitude  of  such  cases,  and  such  damages  only,  may  be 
recovered.     ♦    *    * 

''  (3)  Proof  of  knowledge  by  the  defaulting  party,  at  the 
time  he  makes  the  contract,  of  special  circumstances  which 
make  damages  other  than  those  implied  by  the  contract,  and 
naturally  flowing  from  it,  the  natural  and  probable  effect  of 
its  breach,  will  warrant  the  recovery  thereof. 

"  (4)  Damages  which  are  the  natural  and  probable  result 
of  a  breach  of  a  contract,  and  which  may  be  reasonably 
anticipated  therefrom,  but  which  are  so  speculative  and  so 
dependent  upon  numerous  and  changing  contingencies  that 
their  amount  is  not  susceptible  of  proof  with  any  reasonable 
degree  of  certainty,  may  not  be  recovered." 

In  the  present  case  the  plaintiff  showed  that  he  had  for 
some  months  kept  a  small  checking  account  with  defendant; 
that  on  March  13,  1914,  he  had  drawn  a  check  on  defendant 
to  the  order  of  one  S.  Harry  Groth;  that  the  check  when 
presented  was  dishonored  on  the  ground  that  it  was  drawn 
against  uncollected  items,  for  which  reason  the  defendant 
was  without  sufficient  fimds  belonging  to  plaintiff  to  pay  the 
check.  As  has  been  said,  that  ground  of  refusal  is  now  con- 
ceded to  have  been  erroneous.  The  plaintiff,  therefore,  on 
the  case  as  presented,  was  entitled  to  at  least  nominal  damages. 

The  question  we  have  to  consider  is  whether  or  not  he  is 
entitled  to  substantial  damages.  He  testified  that  he  was 
the  inventor  and  patentee  of  an  article  called  a  "  rotary 
chopper,"  which  is  not  definitely  described,  but  which  was 
placed  on  sale  with  department  stores  at  about  fifty  cents 
apiece.  He  employed  a  traveling  salesman  and  demon- 
strator.   Having  no  facilities  for  manufacturing  himself,  he 
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made  a  verbal  contract  with  a  man  named  Groth  in  Phila- 
delphia to  manufacture  the  choppers  at  the  cost  of  ten  cents 
for  each  chopper,  plaintiff  furnishing  the  steel  and  dies  and 
patterns.  The  check  which  defendant  refused  to  honor  was 
drawn  in  favor  of  Groth  and  was  given  in  payment  for  1,000 
choppers  which  Groth  had  manufactiured.  Groth  was  so 
incensed  at  the  dishonor  of  the  check  that  he  refused  to 
proceed  with  the  manufactiure  of  the  choppers  unless  he  was 
paid  in  advance  for  each  lot  of  1,000  which  he  was  to  tiun 
out.  Plaintiff,  being  either  unable  or  imwilling  to  make 
payment  in  advance,  sought  another  manufactiurer,  and 
before  he  was  able  to  find  one  with  whom  he  could  make  satis- 
factory arrangements  the  war  broke  out  and  seriously  inter- 
fered with  the  market  for  choppers.  In  the  meantime  Groth 
had  refused  to  give  up  the  dies  and  patterns  which  had  been 
left  with  him  and  were  plaintiff's  property,  and  the  latter  was 
obliged  to  retain  a  lawyer  and  take  legal  proceedings  in  order 
to  regain  them  at  a  cost  of  some  $400.  He  estimates  that  if 
the  check  had  been  paid  Groth  would  not  have  refused  to  go  on 
with  the  contract  and  would  have  continued  to  manufacture 
the  choppers  in  large  numbers,  and  that  very  many  of  them 
would  have  been  sold  whereby  plaintiff  would  have  realized 
large  profits.  No  direct  and  immediate  damage  is  shown  as 
having  resulted  from  the  dishonor  of  the  check  and  no  damage 
at  all  except  as  above  recited. 

It  seems  to  be  quite  plain  that  defendant  cannot  be  held 
liable  for  substantial  damages  upon  this  state  of  facts. 
It  knew  nothing  whatever  about  plaintiff's  contract  with 
Groth,  and  could  not  possibly  have  foreseen  that  its  refusal 
to  pay  the  check  would  have  led  Groth  to  abandon  the  contract 
of  which  it  had  no  knowledge,  or  that  Groth  would  refuse  to 
give  up  the  dies  and  patterns,  or  that  the  war  would  break 
out  and  spoil  the  market  for  the  choppers.  The  damages 
sought  to  be  recovered  were  remote,  contingent  and  to  a  large 
extent  speculative.  As  was  said  by  the  Court  of  Appeals  in 
Rochester  Lantern  Co.  v.  Stiles  &  Parker  Press  Co.  (135  N.  Y. 
209,  217) :  "  The  damages  must  flow  directly  and  naturally 
from  the  breach  of  the  contract,  and  they  must  be  certain, 
both  in  their  nature  and  in  respect  of  the  cause  from  which 
they  proceeded.    Under  this  latter  rule  speculative,  contingent 
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and  remote  damages  which  camiot  be  directly  traced  to  the 
breach  complained  of  are  excluded.  Under  the  former  rule 
such  damages  only  are  allowed  as  the  parties  may  fairly  be 
supposed  when  they  made  the  contract  to  have  contemplated 
as  naturally  following  its  violation.'^ 

The  circumstance  ihsA,  defendant  had  no  knowledge  of 
plaintiff's  contract  with  Groth  and,  therefore^  could  not  have 
foreseen  that  the  refusal  to  pay  the  check  would  lead  to  an 
abrogation  of  that  contract  is  of  great  importance,  for  any 
loss  arising  from  that  source  cannot  fairly  be  supposed  to 
have  entered  into  the  contemplation  of  the  parties  when  they 
made  the  contract  for  the  breach  of  which  this  action  is 
brought.  To  authorize  a  recovery  for  such  damages  it  was 
necessary  to  bring  home  to  defendant  knowledge  of  the  con- 
tract with  Groth  and  the  dependence  of  plaintiff's  contract 
with  Groth  upon  defendant's  fulfillment  of  its  contract  with 
plaintiff.  {Brauer  y.  Oceanic  Steam  Nov.  Co.f  66  App.  Div. 
605,  607.)  Upon  the  case  as  made,  therefore,  the  plaintiff 
failed  to  show  that  he  was  entitled  to  more  than  nominal 
damages,  and  we  do  not  ordinarily  grant  a  new  trial  merely 
to  permit  of  the  recovery  of  such  damages.  In  the  present 
case,  however,  the  plaintiff  may  be  able  to  show  on  a  new  trial 
facts  entitling  him  to  substantial  damages;  and  the  judgment 
and  order  appealed  from  will,  therefore,  be  reversed  and  a 
new  trial  granted,  with  costs  to  he  appellant  to  abide  the 
event,  the  finding  of  the  jury  that  the  plaintiff  is  entitled  to 
substantial  damages,  on  the  record  before  us,  being  reversed. 

Clarke,  P.  J.,  Laughlin,  Dowling  and  Shearn,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to 
appellant  to  abide  event. 
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George  McM.  Godlby,  as  Executor,  etc.,  of  Elizabeth 
McM,  Godley,  Respondent,  v.  Crandall  &  Godley 
Company  and  Others,  Appellants. 

First  Department,  December  31,  1917. 

Corporation  —  representative  action  by  stockholder  —  pleading  — 
faUure  to  aUege  or  prove  demand  that  directors  bring  action 
—  f aUure  to  establish  iUegality  of  payments  made  by  directors  — 
employment  of  counsel  to  contest  receivership  —  executors  of 
deceased  director  not  liable  for  subsequent  acts  of  directors  — 
director  who  did  not  participate  in  wrongful  expenditures  not 
liable. 

A  stockholder  cannot  maintain  a  representative  action  in  behalf  of  his 
corporation  against  directors  to  recover  moneys  of  the  corporation  alleged 
to  have  been  illegally  disbursed  in  the  absence  of  allegation  and  proof 
that  the  plaintiff,  before  commencing  the  action,  either  requested  the 
directors  to  sue  in  the  name  of  the  corporation  and  had  met  with  a 
refusal,  or  that  for  any  reason  it  would  have  been  futile  to  make  such 
demand. 

It  seems,  that  directors  of  a  corporation  cannot  be  charged  with  moneys 
paid  to  coimsel  in  resisting  the  appointment  of  a  receiver  of  the  corpo- 
ration where  it  appears  that  the  Court  of  Appeals  materially  restricted 
the  scope  of  the  receivership  and  the  amount  paid  was  reasonable. 

It  seems,  that  it  was  error  to  charge  the  executor  of  a  deceased  director  of 
the  corporation  with  expenditures  made  by  other  directors  after  the 
l^estator's  death. 

It  seems,  that  a  director  who  did  no  wrongful  act  and  did  not  participate 
in  making  alleged  illegal  payments  cannot  be  charged  with  liability 
merely  because  he  was  a  director  at  the  time. 

Appeal  by  the  defendants,  Crandall  &  Godley  Company 
and  others,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  plamtiflf's  testatrix,  entered  in  the  office  of  the  clerk  of 
the  coimty  of  New  York  on  the  Slst  day  of  August,  1916, 
upon  the  decision  of  the  court  after  a  trial  at  the  New  York 
Special  Term. 

Jameb  J.  AUen  of  counsel  [Edgar  T.  Brackett,  William  E. 
Bennett  and  Hiram  C.  Todd  with  him  on  the  brief],  for  the 
appellants. 

W.  Russell  Osborn  of  counsel  [David  Bennett  King  with  him 
on  the  brief],  for  the  respondent. 
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Scott,  J.: 

This  is  a  representative  action  by  a  stockholder  of  the 
Crandall  &  Godley  Company,  in  behalf  of  said  corporation 
against  one  of  the  living  directors  and  the  executors  of  a 
deceased  director,  to  recover  moneys  of  the  corporation  said 
to  have  been  illegally  disbursed  by  its  directors. 

The  judgment  appealed  from  directs  the  executors  of 
Lyman  F.  Pettee,  deceased,  who,  until  August  22,  1910,  was 
a  director  of  the  corporation,  to  repay  to  it  about  $50,000, 
claimed  to  have  been  illegally  paid  as  "  additional  salaries  " 
to  certain  stockholders  who  were  also  officers  or  employees 
in  the  years  1895  and  1896,  and  upwards  of  $21,000  being 
siuns  (with  interest)  claimed  to  have  been  illegally  paid 
out  for  counsel  fees  in  defending  a  former  action  brought 
by  Elizabeth  McM.  Godley.  The  defendant  Finkenstadt  (who 
has  died  since  this  action  was  begun)  is  held  liable  to  repay 
upwards  of  $28,000  claimed  to  have  been  illegally  paid  for 
premiums  on  surety  bonds  and  counsel  fees. 

There  is  a  fundamental  objection  to  the  maintenance 
of  this  action,  and  the  affirmance  of  the  judgment  entered 
therein,  and  that  is  the  total  absence  of  allegation  or  proof 
that  the  plaintiff  had  before  commencing  the  action  either 
requested  the  then  directors  of  the  corporation  to  sue  in  its 
name,  and  had  met  with  a  refusal,  or  that  for  any  reason  it 
would  have  been  futile  to  make  such  a  demand.  In  fact  the 
complaint  does  not  even  state  who  the  directors  of  the  corpora- 
tion were  when  the  action  was  begun.  In  O'Connor  v.  Vir- 
ginia Passenger  &  Power  Co.  (184  N.  Y.  46, 52)  Chief  Judge 
CuLLEN  wrote  as  follows:  "In  a  derivative  action  of  the 
character  of  the  present  one  '  the  complaint  should  allege 
that  the  corporation,  on  being  applied  to,  refused  to  prosecute, 
and  that  this  averment  constitutes  an  essential  element  of  the 
cause  of  action  '  [citing  cases].  The  complaint  alleges  no  such 
demand  or  refusal.  The  general  rule  is  subj  ect  to  this  exception, 
that  where  facts  are  alleged  showing  that  the  demand  would 
be  unavailing,  a  demand  is  unnecessary  [citing  cases].  ♦  ♦  ♦ 
Nor  is  the  allegation  that  the  new  directors  were '  subservient  to 
the  domination  and  dictation  of  said  Frank  Jay  Gould  and  Helen 
Miller  Gould  '  sufficient  to  prove  that  they  would  not  prosecute 
against  the  Goulds  a  well-founded  cause  of  action.    It  is  not 
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necessarily  through  dishonest  or  improper  motives  that 
persons  may  be  subject  to  the  domination  and  dictation  of 
others.  If  the  directors  were  the  same  as  those  who  com- 
mitted the  wrongs,  or  if  they  were  acting  fraudulently,  dis- 
honestly or  collusively  with  the  Goulds  for  the  purpose  of 
defrauding  the  corporation  in  the  latter's  interest,  it  was  very 
easy  to  say  so  and  there  is  no  reason  why  the  charge  should 
not  be  explicitly  and  unequivocally  made;  In  Brewer  v. 
Boston  Theatre  (104  Mass.  378)  the  allegation  was  ^  that  [a 
majority  of]  the  present  board  of  directors  of  said  defendant 
corporation  are  [acting]  in  the  interest  of  and  [are]  under  the 
control  of  said^  Tompkins  and  Thayer.'  This  was  held  insuf- 
ficient, the  Supreme  Court  saying:  It  does  not  '  show  that 
such  an  application  upon  a  suitable  representation  of  [the]  facts, 
would  [be]  imavailing.' " 

This  rule  of  pleading  is  well  established  and  has  frequently 
been  followed.  {Brown  v.  Utopia  Land  Co. ,  No. ;?,  1 18  App.  Div. 
364,366;  McCoy  v.  Gas  Engine  &  Power  Co.,  135  id.  771.) 

It  may  be  that  there  were  perfectly  cogent  reasons  why  the 
plaintiff  considered  that- it  would  have  been  useless  to  make 
a  demand  on  the  corporation  to  bring  the  action,  but  if  so 
there  is  no  reason,  as  Chief  Judge  Cullen  said  in  the  case  from 
which  we  quoted,  why  those  reasons  should  not  have  been 
explicitly  and  unequivocally  stated  in  the  complaint.  This 
objection  was  taken  by  defendants  at  the  opening  of  the  case 
and  a  motion  made  to  dismiss  the  complaint  as  insufficient. 
The  motion  was  denied,  but  it  should  have  been  granted  and 
the  exception  to  the  refusal  to  grant  it  presents  reversible  error. 

What  we  have  said  is  sufficient  to  warrant  a  reversal  of  the 
judgment  appealed  from,  but  it  may  not  be  amiss  to  say 
that  apart  from  this  point,  which  may  be  considered  as  in  a 
measiu*e  technical,  there  are  other  serious  objections  to  the 
affirmance  of  the  judgment  which  suggest  doubt  as  to  ite 
validity  on  the  merits,  at  least  in  its  entirety.  The  defend- 
ants present  two  objections  to  the  recovery  for  alleged  illegal 
salaries  paid  in  1895  and  1896.  One  is  that  these  items  might 
have  been,  but  were  not,  included  in  the  relief  sought  in  a 
former  action  by  Elizabeth  McM.  Godley  against  the  Crandall 
&  Godley  Company  and  its  directors  (153  App.  Div.  697;  212 
N.  Y.  121).    The  judgment  in  that  action,  which  has  been 
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paid,  included  like  illegal  salaries  paid  in  1897  and  succeeding 
years,  and  the  defendants'  contention,  for  wMcIi  there  is  much 
support  in  the  cases,  is  that  claims  of  this  nature  may  not  be 
split  up  and  prosecuted  in  successive  actions.  The  second 
objection  urged  against  this  particular  item  of  recovery  is 
that  the  claim  is  barred  by  the  Statute  of  Limitations.  Both 
of  these  contentions  would  merit  at  least  serious  consideration 
if  the  judgment  were  otherwise  unimpeachable. 

There  is  included  in  the  judgment  a  sum  of  money  paid 
to  counsel  in  resisting  the  appointment  of  a  receiver  of  all  of 
the  assets  of  the  defendant  corporation.  This  resistance  was 
justified  in  the  event  because  the  Court  of  Appeals  very 
materially  restricted  the  scope  of  the  receivership,  and  it  is 
conceded  that  the  amount  of  the  counsel  fees  paid  was  reason- 
able. We  think  that  the  plaintiff  failed  to  establish  the 
illegality  of  this  payment.  It  is  true  that  representative 
actions  by  stockholders  are  presumptively  in  favor  of  and  not 
in  antagonism  to  the  corporation,  which  is  made  a  defendant 
merely  in  order  that  an  appropriate  decree  can  be  made  by 
which  it  will  reap  the  benefit  of  a  recovery.  Ordinarily, 
therefore,  there  will  be  no  occasion  to  spend  considerable 
sums  of  the  corporation's  money  to  defend  against  an  action 
brought  for  its  benefit.  Cases  may  arise,  however,  where  the 
interests  of  the  corporation  are  injuriously  threatened  by  such 
a  suit,  or  by  some  incidental  relief  sought  therein.  In  such  a 
case  the  directors  may  properly  employ  and  pay  counsel  in 
behalf  of  the  corporation,  assimiing  the  burden,  if  the  expendi- 
ture is  questioned,  of  showing  that  some  interest  of  the  cor- 
poration was  in  fact  threatened  and  that,  for  that  reason,  the 
expenditure  was  justified,  and  upon  the  question  of  justifica- 
tion the  judgment  of  the  directors  as  to  the  necessity  for  the 
expenditure,  if  exercised  honestly  and  in  good  faith,  is  not 
open  to  question  in  an  action  which  is  predicated  not  upon 
errors  of  judgment,  but  upon  allegations  of  bad  faith  and 
dishonesty.  To  appoint  a  receiver  of  all  the  assets  of  a  cor- 
poration is  ordinarily  a  serious  matter,  and  the  directors  are 
not  to  be  charged  with  wastefulness  merely  because  they 
resisted  such  a  receivership.  (Barnes  v.  Newcomb,  89  N.  Y. 
108;  People  v.  Commerddl  Alliance  Life  Ins.  Co.y  148  id.  563.) 
We  are  also  of  the  opinion  that  so  much  of  the  judgment  as 
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charged  the  executors  of  Lyman  F.  Pettee  with  expenditures 
made  by  the  directors  after  his  death  is  clearly  unwarranted. 

As  to  the  amount  recovered  against  the  defendant  Finken- 
stadt  for  counsel  fees  and  insurance  premiums  paid  out, 
there  appears  to  be  no  evidence  of  any  wrongful  act  upon 
his  part  in  that  he  actively  participated  in  making  the  pay- 
ments. He  appears  to  have  been  held  liable  solely  because 
he  was  a  director  at  the  time  the  judgments  were  made. 
This  does  not  seem  to  be  suflBcient.  {People  v.  Equitable  Life 
Assurance  Society , .  124  App.  Div.  714,  732.) 

For  the  reasons  already  stated  it  is  unnecessary  to  consider 
in  greater  detail  the  objections  to  the  detailed  items  of  the 
recovery.  For  the  insufficiency  of  the  complaint  in  the 
respect  already  pointed  out  the  judgment  appealed  from 
must  be  reversed  and  the  complaint  dismissed,  with  costs  in 
this  court  and  the  court  below.  Since  no  findings  of  fact 
are  necessary  when  the  complaint  is  dismissed  for  insufficiency, 
all  of  the  findings  of  fact  will  be  reversed^  and  no  ^ew  findings 
made. 

Clarke,  P.  J.,  Laughun,  Dowunq  and  Sheabn,  JJ., 
concurred. 

Judgment  reversed,  with  costs,  and  complaint  dismissed, 
with  costs. 


George  B.  Morss,  Appellant,  v.  Frederic  B.  Allin  and 
Catherine  F.  Morss,  Individually  and  as  Trustees  under 
the  Last  Will  and  Testament  of  John  B.  Morss,  Deceased, 
and  Gotham  National  Bank  op  New  York,  Respondents. 

First  Department,  December  31,  1917. 

Will  construed  —  gift  with  subsequent  proTision  postponing  time 
of  enjoyment  —  creation  of  trust  without  words  of  gift  to  trus- 
tees —  power  in  trust  with  power  of  sale. 

Where  a  testator,  having  given  his  wife  one-third  of  the  income  of  his 
estate  for  life,  gave  all  his  real  and  personal  property  to  his  son,  save 
the  reservation  of  income  made  to  the  wife,  but  in  a  subsequent  clause 
provided  that  the  son,  on  reaching  his  majority,  should  receive  $10,000 
from  the  estate  to  start  in  business,  together  with  two-thirds  of  the 
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inoome,  and  that  on  attaining  the  age  of  twenty-eight  years  he  should 
receive  the  rest  of  the  property  and  its  increase  upon  adequately  securing 
the  income  of  the  widow,  the  latter  clause  postponing  the  gift  of  the 
whole  estate  to  the  son  is  not  invalid  or  ineffective  on  the  theory  that 
it  was  an  attempt  to  out  down  the  previous  absolute  gift  to  the  son. 
The  latter  clause  does  not  cut  down  the  son's  estate,  but  merely  postpones 
the  time  when  he  shall  be  entitled  to  possession  of  the  property. 

Where  the  testator  appointed  his  wife  and  another  person  as  executrix 
and  executor  of  the  will  and  appointed  them  trustees  to  carry  into  effect 
the  provisions  of  the  will  and  endowed  them  with  a  power  of  sale,  a 
valid  trust  is  created,  although  the  estate  was  not  in  terms  given  to  the 
executors  in  trust.    The  devise  to  the  executors  is  implied. 

Even  if  such  will  were  construed  as  creating  the  power  in  trust  instead 
of  a  trust  estate  the  result  would  be  the  same  as  the  executors  were  given 
a  power  of  sale. 

Appeal  by  the  plaintiff,  George  B.  Morss,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendants,  entered  in 
the  ofl5ce  of  the  clerk  of  the  county  of  New  York  on  the  16th 
day  of  May,  1917,  upon  the  decision  of  the  court  after  a  trial 
at  the  New  York  Special  Term. 

Thomas  G.  Prioleau  of  counsel  [Oeorge  E.  Leonard  with  him 
on  the  brief],  for  the  appellant. 

David  B.  Simpson  of  counsel  [WiUiam  B.  Aitken,  attorney], 
for  the  respondents. 

Scott,  J.: 

The  plaintiff  sues  the  executor  and  executrix  of  his  father's 
estate  asking  that  certain  paragraphs  of  the  will  of  the  latter 
be  adjudged  to  be  void,  and  the  whole  estate,  or  at  least  two- 
thirds  part  of  it,  be  paid  over  to  plaintiff  at  once. 

The  will  in  question  was  apparently  drawn  by  an  imskilled 
hand,  but  it  is  none  the  less  easily  intelligible,  and  as  we  think 
entirely  valid. 

By  the  1st  clause  the  testator  gives  to  his  wife  one-third 
of  the  income  of  his  estate  for  life. 

The  disputed  clauses  read  as  follows: 

"  Paragraph  2.  I  bequeath  all  my  personal  property  and 
devise  all  my  real  property  absolutely  to  my  minor  son  George 
B.  Morss,  save  and  except  that,  in  paragraph  1  of  the  will,  I 
reserve  to  my  wife  one-third  of  the  income  therefrom  during 
her  life. 
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"  Paragraph  3.  I  appoint  my  said  wife  Catherine  F.  Morss 
and  Frederic  B.  Allin  of  New  York  City,  guardians  of  my  said 
minor  child  George  B.  Morss  until  he  come  of  age,  and  also 
appoint  my  said  wife  executrix  and  said  Frederic  B.  Allin 
executor  of  this  my  last  will  and  testament,  and  I  also  appoint 
them  trustees  of  all  my  prop^y  to  carry  into  effect  the  pro- 
visions of  this  will  until  my  son  George  B.  Morss  attains  the 
age  of  twenty-eight  years;  and  to  the  end  that  this  my  will 
may  not  fail  of  its  purpose,  I  empower  my  said  executor  and 
executrix  and  trustees  aforesaid  to  sell  and  convey  any  portion 
of  my  land  or  personal  property  whenever  and  as  they  shall 
deem  for  the  best  interests  of  the  estate. 

"  Paragraph  4.  On  my  son  attaining  the  age  of  twenty- 
one  he  shall  receive  out  of  my  estate  ten  thousand  dollars 
as  a  start  in  business  Ufe  and  shall  receive  two-thirds  of  the 
income  of  nay  estate,  and  so  soon  after  attaining  the  age 
of  twenty-eight  years,  as  he  shall  assure  by  adequate  security 
to  my  wife  her  one-third  of  the  income  of  my  estate  my  son 
shall  receive  all  the  rest  of  my  property  and  its  increase." 

The  objections  which  plaintiff  makes  to  the  validity  of  the 
will  are  in  brief  that  while  by  the  2d  paragraph  the  whole 
estate  is  given  absolutely  to  him,  there  is  an  attempt,  which 
he  deems  ineffective,  in  the  subsequent  paragraphs  to  cut 
down  the  estate,  and  further  that  since  the  will  contains  no 
words  of  ^ft  to  the  executors,  no  valid  trust  is  created. 

These  objections  we  consider  unfoimded.  It  is  true  that 
in  the  2d  paragraph  the  testator  gives  the  whole  estate  to 
his  son,  and  if  the  will  contained  nothing  further  the  latter 
would  be  entitled  to  its  immediate  possession.  It  was  within 
the  power  of  the  testator,  however,  to  postpone  the  period  at 
which  the  estate  should  vest  in  possession  and  this  he  has 
done  by  providing  that  $10,000  should  be  paid  to  the  son 
when  he  should  arrive  at  the  age  of  twenty-one  years,  and 
the  remainder  so  soon  after  he  arrives  at  the  age  of  twenty- 
eight  years  (which  has  not  yet  occurred)  as  he  should  assure 
by  adequate  security  the  payment  of  one-third  of  the  income 
to  the  widow  for  her  life.  There  is  clearly  no  illegality  in  this 
provision  which  does  not  even  cut  down  the  son's  estate,  but 
merely  postpones  the  time  when  he  shall  be  entitled  to  pos- 
session of  the  property. 

App.  Div.— Vol  CLXXXI.        (> 
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As  to  the  trust  provision  contained  in  the  3d  and  4th 
paragraphs  it  is  true  that  the  testator  does  not  in  terms  give 
the  estate  to  his  executors  in  trust,  but  in  every  other  particular 
a  valid  and  conventional  trust  is  created.  In  such  a  case 
the  devise  to  the  executors  in  trust  will  be  implied,  as  has 
frequently  been  done  in  similar  cases.  {Marx  v.  McGlynn, 
88  N.  Y.  357;  CUm  v.  Farmers'  Loan  &  Trust  Co.,  195  id.  92; 
Mee  V.  Gordon,  187  id.  400.)  Even  if  the  provisions  of  the 
will  were  to  be  construed  as  creating  a  power  in  trust,  instead 
of  a  trust  estate,  the  result  would  be  the  same  for  there  is 
now  little  or  no  real  difference  in  substance  or  effect  between 
a  power  in  trust,  and  a  trust  estate  except  that  in  the  case 
of  a  power  the  trustee  does  not  hold  the  legal  estate,  a  matter 
which  is  of  no  consequence  in  the  case  of  this  estate  since 
the  executors,  as  such,  are  given  a  power  of  sale.  (Consoli- 
dators'  note  to  Real  Prop.  Law  [Consol.  Laws,  chap.  50;  Laws 
of  1909,  chap.  52],  §  96;    Tilden  v.  Green,  130  N.  Y.  29,  53.) 

We  find  no  l^al  objection  to  the  will  in  question,  and  the 
judgment  appealed  from  is,  therefore,  affirmed,  with  costs. 

Clarke,  P.  J.,  Smith,  Page  and  Shearn,  JJ.,  concurred. 

Judgment  aflSbmed,  with  costs. 


In  the  Matter  of  the  Transfer  Tax  upon  the  Estate  of 
Sheffield  Phelps,  Deceased. 

The  Comptroller  of  the  State  of  New  York,  Appellant; 
William  M.  Johnson  and  Claudia  Lea  Phelps,  as 
Executors  and  Trustees,  etc.,  of  Sheffield  Phelps, 
Deceased,  Respondents. 

First  Department,  December  31,  1917. 

Tax  —  foreign  bank  stock  owned  by  deceased  non-resident  —  agree- 
ment of  foreign  legatees  for  private  settlement  of  estate  —  when 
such  agreement  continues  executors  and  trustees  in  their  repre- 
sentative capacity  —  when  shares  of  stock  which  will  go  to  deceased 
non-resident  legatee  not  taxable  in  this  State. 

Where  the  legatees  of  a  testator  who  died  a  resident  of  a  foreign  State, 
who  are  themselves  non-residents,  entered  into  an  agreement  with  the 
executors  and  testamentary  trustees  wherein  it  was  recited  in  substance 
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that  a  private  settlement  of  the  estate  was  preferred  to  a  judidal  settle- 
ment thereof,  and  that  the  executors  and  trustees  should  set  aside 
securities  to  pay  annuities  '*  in  accordance  with  the  terms  of  said  will/' 
and  should  form  the  trust  estate  thereby  created  and  should  convert 
the  assets  of  the  estate  into  money  or  otherwise  manage  the  same  so 
that  ultimately  a  division  could  be  made  among  the  residuary  legatees 
as  the  condition  of  the  estate  would  warrant,  and  that  the  trustees  who 
held  sundry  securities  of  a  character  which  might  not  be  approved  by 
the  court  or  authorized  by  law  as  investments,  might  retain  such  securi- 
ties as  in  their  judgment  they  might  deem  for  the  interest  of  the  estate 
and  to  invest  or  reinvest  the  proceeds  of  such  securities  and  should  not 
be  liable  for  any  loss  or  depreciation  which  might  occur  unless  from 
their  fraudulent  misconduct  or  default,  etc.,  and  the  trustees,  holding 
stock  of  a  national  bank  in  this  State  upon  which  they  paid  a  transfer 
tax,  sold  the  same  and  subsequently  bought  similar  stock  of  the  same 
bank  which  they  held  as  assets  of  the  estate,  the  proportionate  share 
of  the  value  of  said  stock  or  the  amount  thereof  which  might  be  dis- 
tributed to  one  of  the  residuary  legatees  is  not  subject  to  a  transfer  tax 
in  this  State  on  the  death  of  said  non-resident  legatee.  This,  because 
under  the  agreement  the  executors  and  trustees  continued  to  hold  the 
estate  as  representatives  of  the  testator  and  not  as  agents  of  the  legatees, 
and  the  share  of  said  stock  which  would  go  to  the  legatee  was  a  mere 
chose  in  action  in  favor  of  one  non-resident  against  another  and  is  not 
taxable  in  this  State. 

Said  stock  is  not  subject  to  taxation  although  the  executors  of  the  testator 
now  propose  to  make  a  distribution  among  the  legatees  in  specie -instead 
of  selling  the  stock  and  distributing  the  proceeds. 

Page,  J.,  dissented,  with  opinion. 

Appeal  by  the  Comptroller  of  the  State  of  New  York 
from  an  order  of  the  Surrogate's  Court  of  the  county  of  New 
York,  entered  m  the  office  of  said  Surrogate's  Court  on  the 
23d  day  of  May,  1917,  declaring  the  interest  of  Sheffield 
Phelps  in  certain  shares  of  the  stock  of  a  national  bank  to 
be  exempt  from  taxation  imder  the  laws  relating  to  taxable 
transfers  of  property. 

John  B.  GUason  of  counsel  [Schuyler  C.  Carlion  with  him 
on  the  brief],  Lafayette  B.  GleasoUf  attorney,  for  the  appellant. 

Henry  W.  Jessup,  for  the  respondents. 

Scott,  J.: 

Sheffield  Phelps,  who  died  in  December,  1902,  was  the 
son  and  a  residuary  legatee  imder  the  will  of  William  Walter 
Phelps  who  died  in  the  year  1894.    Both  William  Walter 
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Phelps  and  Sheffield  Phelps  were  at  the  dates  of  theu:  respective 
deaths  residents  of  the  State  of  New  Jersey.  William  Walter 
Phelps  died  possessed  of  certain  personal  property  in  the 
State  of  New  York,  including  350  shares  of  the  capital  stock 
of  the  National  City  Bank,  and  on  July  24,  1901,  an  agree- 
ment was  arrived  at  between  his  executors  and  the  State 
of  New  York  whereby  the  taxable  value  of  his  personal  property 
within  this  State  and  the  amount  of  tax  payable  thereon 
was  fixed,  and  the  tax  was  subsequently  paid. 

Under  the  will  of  William  Walter  Phelps,  John  J.  Phelps, 
William  E.  Bond  and  Thomas  R.  White,  Jr.,  were  appointed 
executors  and  trustees  of  his  estate,  and  Sheffield  Phelps 
and  others  were  named  as  residuary  legatees.  The  will  was 
duly  admitted  to  probate,  but  on  July  18,  1894,  an  agree- 
ment was  entered  into  between  said  executors  and  said  legatees 
which  recited  that  the  parties  deemed  it  "imdesh'able  and 
inexpedient  to  have  an  inventory  of  said  estate  filed  or  the 
account  of  said  executors  and  trustees  presented  to  the 
Orphans'  Court  for  allowance  and  settlement,  but  prefer  to 
have  a  private  accounting  and  settlement  made  of  the  affairs 
of  said  estate.''  The  agreement  then  provided  that  the 
executors  should  prepare  and  file  in  their  own  office,  but 
not  in  the  surrogate's  office,  an  inventory  of  the  estate,  and 
should  keep  proper  books  of  account,  but  were  not  to  present 
any  account  in  the  Orphans'  Court  unless  three  of  the  legatees, 
or  their  legal  representatives,  should  require  an  account  so 
to  be  filed.    The  agreement  then  proceeded  as  follows: 

"  Fifth.  The  said  parties  of  the  second  part  shall  proceed 
with  the  administration  of  the  said  estate  and  the  discharge 
of  their  duties  as  such  executors  and  trustees,  by  payment 
of  all  debts,  expenses  and  legacies;  and  shall  in  accordance 
with  the  terms  of  said  will  set  aside  the  securities  required 
for  the  annuities  mentioned  therein;  and  shall  also  form 
the  trust  estates  thereby  created;  and  shall  retain  and  set 
aside  sufficient  securities  of  said  estate  wherewith  to  keep  up 
the  administration  and  care  of  the  Teaneck  estate  as  directed 
in  said  will,  and  to  pay  the  taxes,  assessments  and  other 
expenses  incident  to  the  ownership  and  management  of  the 
other  real  estate  belonging  to  said  testator,  and  shall  also 
set  aside  and  reserve  sufficient  funds  to  provide  for  the 
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payment  of  any  contingent  liabilities  or  other  possible 
obligations  of  said  estate  and  the  cost  of  administration 
thereof;  and  shall  proceed  to  convert  the  other  assets  of 
said  estate  into  money,  or  otherwise  manage  the  same,  so 
that  ultimately  a  division  can  be  made  amongst  the  residuary 
legatees;  and  from  time  to  time,  as  the  condition  of  said 
estate  will  warrant,  will  make  a  partial  distribution  of  said 
personal  estate  amongst  the  parties  entitled  thereto;  and 
in  case  any  of  said  reserved  funds  or  securities  shall  not  be 
further  required  for  the  purpose  for  which  they  are  reserved, 
then  will  divide  and  distribute  the  same  in  Uke  manner. 

"  Sixth.  The  said  parties  of  the  first  part  further  agree 
and  direct  that  the  several  annuities,  payable  by  the  terms 
of  said  will,  and  the  interest  and  income  of  the  trust  funds 
to  be  form^  respectively  for  the  testator's  daughter  Marian 
and  for  his  son  Sheffield,  shall  begin  to  accrue  and  run  from 
the  date  of  the  testator's  death,  and  said  parties  of  the  second 
part  may  advance  from  time  to  time  such  simis  on  account 
of  such  income  as  they  may  deem  advisable,  to  be  charged 
against  the  interest,  payable  out  of  said  trust  fimds  when 
the  same  shall  be  formed. 

*^  Sevenih.  And  whereas  the  assets  of  said  estate  consist 
in  part  of  sundry  stocks,  bonds  or  other  securities  of  a  char- 
acter which  might  not  be  approved  by  the  Coiu't  or  be  author- 
ized by  law  as  proper  investments  by  executors  or  trustees, 
but  which  cannot  be  disposed  of  without  sacrifice  or  dis- 
advantage to  said  estate  and  it  may  become  desirable  or 
advantageous  to  invest  the  funds  of  the  estate  in  other 
securities  of  similar  character,  the  said  parties  of  the  first 
part  do  further  agree  that  it  shall  be  lawful  for  said  parties 
of  the  second  part,  as  executors,  to  retain  any  such  stock, 
bonds,  securities  or  other  personal  estate  of  said  deceased, 
as  in  their  judgment  may  be  proper  and  for  the  interest  of 
said  estate,  and  to  invest  and  reinvest  the  proceeds  of  any 
securities,  or  money,  or  proceeds  of  sale  of  any  real  estate, 
in  such  other  stocks,  bonds  or  securities  as  they  may  deem 
proper  and  for  the  best  interest  of  said  estate,  only  upon 
the  concurrence  of  all  of  said  executors,  and  in  so  doing  said 
party  of  the  second  part  shall  not  be  liable  for  any  loss, 
depreciation  or  other  impairment  of  said  seciu*ities,  or  of 
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the  funds  or  property  of  the  estate,  and  shall  only  be  liable 
and  accountable  for  the  loss  arismg  from  their  wilful  or 
fraudulent  misconduct  or  default;  each  being  responsible  for 
his  own  misconduct  or  default  and  not  one  for  the  misconduct 
or  default  of  another." 

Other  provisions  followed  which  are  not  relevant  to  this 
discussion,  including  a  provision  for  the  payment  of  salaries 
and  conmiissions  to  the  executors. 

The  estate  has  continued  to  be  administered  by  the  executors 
and  trustees  of  William  Walter  Phelps,  deceased,  pursuant 
to  the  will  and  the  terms  of  the  above-quoted  agreement, 
and  from  time  to  time  as  funds  became  available  for  that 
purpose  partial  distributions  were  made  among  the  legatees. 

The  shares  of  National  City  Bank  stock  owned  by  William 
Walter  Phelps  at  the  time  of  his  death  had  all  been  sold  and 
disposed  of  by  the  executors  prior  to  the  death  of  Shefl5eld 
Phelps,  but  the  said  executors  and  trustees  had  from  time 
to  time  invested  the  fimds  of  the  estate  in  other  shares  of 
the  same  stock,  and  held  of  said  last-mentioned  stock  in 
December,  1902,  when  Sheffield  Phelps  died,  2,625  shares, 
of  which  988  have  since  been  distributed  to  the  legatees. 

At  the  present  time  John  J.  Phelps,  the  sole  surviving 
executor  of  and  trustee  under  the  will  of  William  Walter 
Phelps,  deceased,  holds  1,637  shares  of  the  capital  stock  of 
the  said  National  City  Bank,  all  of  which  has  been  purchased 
since  the  death  of  William  Walter  Phelps  and  which  he 
wishes  to  distribute  among  the  legatees  and  their  legal  repre- 
sentatives, including  the  executors  of  the  will  of  Sheffield 
Phelps,  deceased. 

At  first  the  said  surviving  executor  proposed  to  sell  the 
said  stock  and  to  distribute  the  cash  proceeds  thereof,  but 
at  the  request  of  the  parties  interested  as  distributees  it 
was  deemed  inadvisable  that  the  stock  should  be  converted 
into  cash,  but  was  desired  that  it  should  be  distributed  in 
kind.  The  bank,  however,  declined  to  transfer  the  stock 
upon  its  books  to. the  several  distributees  unless  and  imtil 
a  waiver  should  be  executed  by  the  State  Comptroller.  As  to 
the  stock  proposed  to  be  distributed  to  the  executors  of 
Sheffield  Phelps,  deceased,  the  State  ComptrollCT  declined 
to  execute  a  waiver,  contending    that  said  stock  must  be 
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deemed  to  have  passed  under  the  will  of  said  SheflBield  Phelps, 
and,  being  stock  of  a  corporation  domiciled  in  this  State, 
was  subject  to  taxation  under  the  Transfer  Tax  Act. 

The  determination  of  this  appeal  depends,  in  the  last 
analysis,  upon  the  status  of  the  executors  and  trustees  named 
in  the  will  of  William  Walter  Phelps,  deceased,  after  the 
execution  of  the  agreement  above  quoted  from.  If  by  that 
agreement  they  held  the  estate  merely  as  agents  of  the  several 
distributees,  so  that  their  possession  of  the  fimds  and  securities 
in  which  those  fimds  were  invested  was  the  possession  of 
the  several  legatees,  then  Sheffield  Phelps  at  his  death  was 
the  owner  of  a  proportionate  share  of  the  stock  of  the  National 
City  Bank  concerning  which  this  controversy  has  arisen,  and 
that  proportion  is  properly  taxable  in  this  State.  If,  however, 
the  executors  and  trustees  of  William  Walter  Phelps  continued, 
as  well  after  the  agreement  was  made  as  before,  to  hold  the 
assets  of  the  estate  as  executors  and  trustees,  the  only  right 
Sheffidd  Phelps  had  at  his  death  respecting  the  said  shares, 
or  any  other  portion  of  the  estate,  was  to  demand  that  a 
distribution  be  made,  and  that  his  proportionate  share  be 
paid  over  or  delivered  to  him.  This  would  have  been  a  mere 
chose  in  action  in  favor  of  one  non-resident  against  another 
and  would  not  be  taxable  in  this  State. 

In  our  opinion  the  latter  construction  of  the  agreement 
of  July  18,  1894,  is  manifestly  the  correct  one.  The  primary 
purpose  of  the  agreement,  as  is  shown  by  a  careful  reading, 
is  to  leave  the  executors  of  William  Walter  Phelps  unhampered 
in  their  administration  of  the  estate  and  to  relieve  them  from 
the  necessity,  unless  a  certain  number  of  the  residuary  legatees 
desired  otherwise,  of  submitting  their  inventory  and  accounts 
to  the  Orphans'  Court.  This  was  doubtless  deemed  to  be 
as  much  for  the  benefit  and  convenience  of  said  legatees 
as  of  the  executors.  Beyond  this  the  agreement  proposed 
no  change  in  the  status  of  the  executors,  but  on  the  contrary 
expressly  provided  that  they  should  "  proceed  with  the  admin- 
istration of  the  said  estate  and  the  discharge  of  their  duties 
as  such  executors  and  trustees  by  payment  of  all  debts,  expenses 
and  legacies."  There  is  no  word  in  the  agreement,  as  we 
read  it,-  which  indicates  that  the  parties  to  it  intended  and 
understood  that  they  were  then  making  a  distribution  of  the 
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estate  among  the  residuary  legatees.  On  the  contrary,  it  is 
expressly  stated  that  one  purpose  of  the  agreement  was,  '*  so 
that  ultimately  a  division  can  be  made  amongst  the  residuary 
legatees,"  and  meanwhile  "  from  time  to  time,  as  the  condi- 
tion of  said  estate  will  warrant,"  that  the  executors  and  trustees 
shall  ''  make  a  partial  distribution  of  said  personal  estate 
amongst  the  parties  entitled  thereto;  and  in  case  any  of  said 
reserved  funds  or  securities  shall  not  be  further  required  for 
the  purpose  for  which  they  are  reserved,  then  will  divide 
and  distribute  the  same  in  like  manner." 

In  our  opinion  this  agreement  did  not  in  any  way  change 
the  status  of  the  executors  and  trustees,  and  until  an  actual 
distribution  was  made,  whether  partial  or  complete,  thft 
title  and  right  to  possession  of  the  securities  in  which  the 
estate  was  invested  remained  in  the  executors  and  trustees, 
and  consequently  no  securities  which  said  executors  and 
trustees  have  purchased  with  the  funds  of  the  estate  and 
held  at  the  death  of  Shefl5eld  Phelps,  belonged  to  him  or 
passed  to  his  executors  imder  his  will.  All  that  these  latter 
executors  succeeded  to  was  what  Sheffield  Phelps  had  at  his 
death,  which  was  an  equitable,  undivided  interest  in  his 
father's  estate,  and  the  right  to  call  upon  the  executors  to 
make  distribution  to  him. 

The  question  should  not  be  beclouded  because  the  surviving 
executor  of  William  Walter  Phelps  now  proposes  to  make 
distribution  in  specie,  instead  of  selling  the  stock  and  dis- 
tributing the  proceeds.  The  result  is  precisely  the  same. 
The  real  and  only  question  is  whether  Sheffield  Phelps  owned 
these  particular  shares  of  stock  when  he  died,  being  a  non- 
resident.   We  think  it  clear  that  he  did  not. 

Neither  of  the  cases  relied  upon  by  the  State  Comptroller 
is  in  point.  In  Matter  of  Clinch  (180  N.  Y.  300)  the  contro- 
versy arose  over  the  right  of  a  non-resident  son  to  an  interest 
in  an  undivided  estate  of  a  resident  father,  and  it  was  held 
that  although  the  son's  interest  at  the  time  of  his  death  in 
his  father's  estate  was  merely  a  chose  in  action,  the  situs  of 
the  estate  in  this  State  determined  its  taxability.  In  the 
present  case  both  the  father  and  son  were  non-residents  and 
the  situs  of  the  father's  estate  was  in  a  foreign  State. 

In  Matter  of  Wright  (214  N.  Y.  714)  the  securities  claimed 
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to  be  taxable  were  at  the  time  of  the  death  of  the  testatrix 
situated  in  this  State  and  taxable  herein.  This  case  would 
have  been  parallel  if  the  shares  of  stock  to  be  presently  dis- 
tributed had  belonged  to  William  Walter  Phelps  at  his  death, 
which  they  did  not,  or  had  been  distributed  to  and  were  owned 
by  Sheffidd  Phelps  at  his  death,  which  they  had  not  been. 

The  order  appealed  from  is  right  and  must  be  aflSrmed, 
with  ten.  dollars  costs  and  disbiu*sements. 

Clabke,  p.  J.,  Smith  and  Shearn,  J  J.,  concurred;  Page,  J., 
dissented. 

Page,  J.  (dissenting): 

In  my  opinion  the  transfer  of  the  shares  of  stock  in  the 
National  City  Bank  by  the  death  of  Sheffield  Phelps  is  object 
to  taxation  imder  the  laws  of  this  State.  It  was  entirely 
competent  for  the  heirs  and  next  of  kin  of  William  Walter 
Phelps  to  agree  among  themselves  as  to  the  distribution  of 
the  estate  without  administration.  When  they  paid  the  debts 
and  legacies,  and  created  the  trusts  provided  for  by  the  will, 
and  designated  the  same  persons  that  were  nominated  in  the 
wiU  to  execute  the  trusts,  there  was  no  one  who  could  com- 
plain. The  real  and  personal  estate  vested  in  them  at  the 
death  of  the  testator.  In  the  absence  of  a  statute  requiring 
the  estate  to  be  administered  imder  judicial  supervision,  and 
it  is  not  claimed  that  there  is  such  a  statute  in  New  Jersey, 
a  resort  to  the  courts  was  not  necessary.  In  such  a  case  there 
are  no  executors  of  the  will;  for  while  the  testator  may  nomi- 
nate, the  court  alone  can  appoint,  an  executor.  An  executor 
is  not  vested  with  any  title  or  power  imtil  he  becomes  so 
vested  by  letters  testamentary.  The  effect  of  the  agreement 
made  by  the  heirs  and  next  of  kin  was  that  the  estate  which 
had  vested  in  them  at  the  death  of  the  testator  should  be 
held  in  common  and  not  presently  distributed,  and  certain 
persons  were  appointed  as  their  agents  to  manage  the  prop- 
erty for  them  That  the  persons  employed  as  agents  were 
the  same  as  those  who  had  been  nominated  by  the  testator 
makes  no  difference;  they  are  not  thereby  vested  with  the 
powers  that  attach  to  the  office  of  executor.  We  are  not  con- 
cerned with  the  trusts  created  by  the  will,  but  solely  with  the 
rights  of  the  residuary  legatees,  and,  therefore,  it  is  not  neces- 
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sary  on  this  appeal  to  consider  the  bearing  of  questions  that 
might  arise  in  that  behalf.  I  have  assumed  that  letters  testa- 
mentary were  not  issued  to  the  executors,  as  there  is  no  alle- 
gation in  the  record  that  such  letters  were  issued.  If  as  a 
matter  of  fact  letters  were  duly  issued,  when  the  executors 
and  trustees  sold  the  securities  or  property  of  the  residuary 
estate  and  reinvested  it  imder  the  power  vested  in  them  by 
the  agreement,  they  held  the  securities  in  which  the  invest- 
ment was  made,  not  in  their  capacity  as  executors  or  trustees 
of  the  estate,  but  as  the  agents  of  the  residuary  legatees. 

The  stock  of  the  National  City  Bank,  which  is  the  subject 
of  this  proceeding,  was  so  purchased;  and  hence,  although 
held  in  the  names  of  the  persons  named  as  the  executors  and 
trustees  of  the  estate,  it  was  not  in  fact  held  by  them  as  such 
executors  and  trustees.  The  money  which  was  realized  by 
the  sale  of  the  property  of  the  estate,  if  paid  over  to  the  residu- 
ary legatees,  would  not  have  been  taxable  in  this  State.  The 
reinvestment  of  this  money  by  or  on  behalf  of  the  residuary 
legatees  does  not  reincorporate  the  stock  into  the  estate  of 
William  Walter  Phelps.  Therefore,  the  transfer  of  this  stock 
to  the  estate  of  Shield  Phelps  is  not  taxable  as  the  transfer 
of  an  asset  of  the  estate  of  his  father. 

In  my  opinion,  at  the  time  of  Sheffield  Phelps's  death,  his 
proportionate  share  of  the  National  City  Bimk  stock  was 
held  for  him  by  his  agents.  Although,  to  make  adjustment 
of  the  agency  dealings  and  a  proper  distribution  of  the  property 
held  by  the  agents  among  the  copartners,  an  accoimting 
might  be  necessary,  this  did  not  make  Sheffield  Phelps's  right 
to  the  property  a  mere  chose  in  action.  {Matter  of  Houdayer, 
150N.  Y.37;  Matter  of  Newcomby  71  App.Div.606,  608;  affd., 
on  opinion  below,  172  N.  Y.  608.)  Property  held  by  an  agent 
is  the  property  of  the  principal,  and  possession  of  the  agent 
is  the  possession  of  the  principal.  Therefore,  these  shares  of 
stock  are  to  be  treated  in  this  proceeding  as  though  the  stock 
stood  in  the  name  of  Sh^dd  Phelps,  and  is  taxable.  {Matter 
of  Newcomb,  supra.) 

The  order  of  the  surrogate  should,  therefore,  be  reversed, 
with  costs,  and  the  matter  remitted  to  the  Surrogate's  Court 
to  be  sent  to  an  appraiser. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Proceedings  of  William  Butler  Duncan,  Deceased,  as 
Executor,  etc.,  of  Martha  Malvina  Williams,  Deceased, 
by  William  Butler  Duncan,  Jr.,  and  Others,  Executors, 
etc.,  of  Said  William  Butler  Duncan,  Deceased. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Proceedings  of  William  Butler  Duncan,  Jr.,  and  Others, 
as  Executors,  etc.,  of  William  Butler  Duncan,  Deceased, 
with  Regard  to  the  Administration  of  the  Estate  of  Martha 
Malvina  Williams,  Deceased. 

George  Peabodt  Wetmore,  Individually  and  as  Executor, 
etc.,  of  Annie  Wetmore  Sherman,  Deceased,  and  Others, 
Appellants;  Wiluam  Butler  Duncan,  Jr.,  and  Others,  as 
Executors,  etc.,  and  Others,  Respondents. 

First  Department,  December  31,  1917. 

Decadent's  estate  —  executors  of  deceased  executor  —  right  to  an 
accounting  and  relief  from  custody  of  unadministered  estate 

—  practice  —  administrator  with  wiU  annexed  should  be  appointed 

—  executors  of  executor  cannot  be  burdened  with  distribution 
of  estate. 

The  executors  of  a  deceased  executor  are  entitled  to  a  judicial  approval 
of  the  accounts  of  their  testator  and  to  relief  from  the  custody  of  property 
left  unadministered  by  him.  Of  such  property  they  are  merely  custodians 
without  the  executorial  powers  which  appertained  to  their  testator. 

Such  executors  of  a  deceased  executor  have  no  power  to  collect  or  dis- 
tribute the  prior  estate  which  power  should  be  vested  in  an  administrator 
with  the  will  annexed. 

Although  the  deceased  executor  was  judicially  directed  to  make  certain 
distributions  to  creditors,  the  decree  is  not  binding  upon  the  executors 
of  the  deceased  executor  to  the  extent  of  burdening  them  with  the  duty 
of  making  such  distribution  and  it  is  doubtful  whether  they  would  have 
power  to  do  so. 

Where  there  is  no  administrator  with  the  will  annexed,  the  proper  way  to 
provide  for  the  distribution  of  unadministered  assets  among  the  creditors 
of  a  brother  of  the  testatrix  is  to  order  the  assets  turned  over  to  the 
receiver  of  the  estate  of  said  brother,  who  should  realize  on  them  and 
make  proper  distribution. 

Appeal  by  George  Peabody  Wetmore,  individually  and  as 
executor,  and  others  from  a  decree  of  the  Surrogate's  Court 


Digitized  by 


Google 


92  Matter  of  Duncan. 


First  Department,  December,  1917.  [Vol.  181. 

of  the  county  of  New  York,  entered  in  the  office  of  said  Surro- 
gate's Court  on  or  about  the  2d  day  of  April,  1917,  in  so  far 
as  it  overrules  certain  contentions  made  by  the  appellants. 

Henry  H.  Man,  for  the  appellants. 

Francis  Smyth  of  counsel  [Thomas  B.  Gilchrist  and  RiLssell 
Stiles  with  him  on  the  brief],  Cadwaladerj  Wickersham  &  Tajty 
attorneys,  for  the  respondents. 

Scott,  J.: 

We  are  of  the  opinion  that  under  the  circumstances  of  this 
case,  the  order  appealed  from  was  right.  The  accountants 
are  the  executors  of  an  executor  and  as  such  seek  the  judicial 
approval  of  the  accounts  of  their  testator,  and  relief  from 
the  custody  of  the  property  left  unadministered  by  him. 
Of  such  property  they  are  merely  the  custodians  possessing 
with  respect  thereto  none  of  the  executorial  powers  and 
functions  which  appertained  to  their  testator  as  executor. 
(Decedent  Estate  Law*[Consol.  Laws,  chap.  13;  Laws  of  1909, 
chap.  18],  §  121,  as  added  by  Laws  of  1909,  chap.  240;  MoH/eT 
of  Hayden,  204  N.  Y.  330.)  They  are  not  the  successors  of 
their  testator  as  executor  and  have  no  power  either  to  collect 
or  to  distribute  the  estate.  Such  power  would  be  vested 
in  an  administrator  c.  t  a.,  if  one  were  appointed,  but  none 
has  been  appointed  and  apparently  none  of  the  parties  in 
interest  desire  that  one  should  be  appointed.  At  least  no 
move  in  that  direction  appears  to  have  been  made. 

In  our  opinion  the  judgments  of  the  Supreme  Court  relied 
upon  by  the  appellants,  in  so  far  as  the  now  deceased  executor 
of  the  estate  of  Martha  M.  Williams,  deceased,  was  directed 
to  make  distribution  to  the  creditors  of  Stephen  C.  Williams, 
deceased,  are  not  binding  upon  these  accountants  and  they 
should  not  be  burdened  with  the  duty  of  making  such  dis- 
tribution, even  it  were  legally  possible  for  them  to  do  so, 
which  is  at  least  doubtful. 

In  the  absence  of  an  administrator  c.  t  a.  of  the  estate 
of  Martha  M.  Williams,  deceased,  the  obvious  and  only 
practical  way  to  provide  for  the  distribution  of  the  unadmin- 
istered assets  of  her  estate  among  her  brother's  creditors 
is  to  order  those  assets  to  be  turned  over  to  the  receiver  of 
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the  estate  of  said  brother  whose  right  and  duty  it  will  be 
to  realize  upon  the  assets  and  make  proper  distribution  thereof. 
The  order  appealed  from  is  right  and  must  beaflSrmed, 
with  ten  dollars  costs  and  disbursements  to  the  petitioners, 
respondents. 

Clarke,  P.  J.,  Latjghun,   Dowung  and  Shearn,  JJ., 
concurred. 

Order  aflSrmed,  with  ten  dollars  costs  and  disbursements. 


Mary  Irwin,  Respondent,  v.  Franklin  Simon,  Defendant, 
Impleaded  with  J.  J.  Steindler  Company,  Appellant. 

First  Department,  December  31,  1917. 

NeglUronc«  —  failure  of  owner  of  building  to  equip  stairway  with 
handrail  —  evidence  raising  issue  under  Labor  Law  —  erroneous 
submission  of  issue  as  to  common-law  liabUity  —  new  trial 
necessary  where  general  verdict  rendered  after  erroneous  sub- 
mission of  issue. 

Aetion  to  recover  damages  for  personal  injuries  received  by  the  plaintiff 
who,  while  employed  in  a  building  used  for  the  manufacture  of  wearing 
apparel,  fell  down  a  winding  stairway  which  lacked  a  rail  upon  one 
side.  Evidence  examined,  and  heldj  that  it  was  proper  to  submit  to  the 
jury  the  question  as  to  whether  the  building  was  a  factory  within  the 
meaning  of  the  Labor  Law  and  that  a  finding  on  that  issue  in  favor  of 
the  plaintiff  should  not  be  disturbed. 

HM  further,  that  there  was  no  evidence  sufficient  to  justify  the  court  in 
submitting  to  the  jury,  in  addition  to  the  liability  of  the  defendant  under 
the  Labor  Law,  the  question  as  to  whether  the  defendant,  who  was 
owner  of  the  building,  had  failed  to  perform  a  common-law  obligation 
to  provide  and  maintain  a  reasonably  safe  stairway. 

As  the  jury  found  a  general  verdict  for  the  plaintiff  and  may  have  founded 
the  same  upon  the  issue  erroneously  submitted,  the  judgment  must  be 
reversed  and  a  new  trial  ordered. 

Scott,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  J.  J.  Steindler  Company,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  10th  day  of  February,  1917,  on  the  verdict  of  a  jury 
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for  $8,000,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  8tii  day  of  March,  1917,  denying  said  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

Lyman  A.  Spalding  of  counsel  [Walter  J.  Roaenstein  with 
him  on  the  brief],  for  the  appellant. 

William  F.  Ddaney  of  counsel  [Oeorge  J.  GiUespie  with 
him  on  the  brief],  Gillespie  &  O'Connor,  attorneys,  for  the 
respondent. 

DOWLING,  J.: 

Plaintiff  has  recovered  for  the  second  time  a  verdict  against 
the  defendant  J.  J.  Steindler  Company.  The  judgment 
entered  on  the  first  verdict  was  reversed  by  this  court  upon 
a  prior  appeal  because  of  the  ^roneous  admission  of  testi- 
mony. (170  App.  Div.  811.)  The  facts  are  fully  discussed 
in  that  opinion  and  it  is  lumecessary  to  restate  them,  as 
the  record  before  us  is  not  materially  different  from  the 
former  one.  As  the  result  of  the  determination  of  this  court 
just  cited,  the  submission  to  the  jury  of  the  question  as  to 
whether  the  building  wherein  the  accident  occurred  was  a 
factory  within  the  meaning  of  the  Labor  Law  was  proper, 
nor  should  their  finding  thereupon  be  distiurbed.  Necessarily 
involved  in  that  finding  is  the  question  of  defendant's  duty 
of  compliance  with  the  provisions  of  the  Labor  Law  and 
particularly  with  section  80  thereof,  requiring  that  proper 
and  substantial  handrails  shall  be  provided  on  all  stairways 
in  factories.  (Consol.  Laws,  chap.  31  [Laws  of  1909,  chap. 
36],  §  80.)*  Upon  that  theory  of  the  case,  there  still  remained 
for  determination  the  questions  (1)  whether  the  defendant's 
violation  of  its  statutory  duty  was  the  proximate  cause  of  the 
injuries  sustained  by  plaintiff,  and  (2)  whether  plaintiff  was 
free  from  negligence  contributing  to  her  injuries.  But  upon 
the  present  trial  the  case  was  submitted  to  the  jury  by  the 
learned  trial  court,  not  only  upon  the  theory  of  defendant's 
liability  because  of  its  violation  of  a  statutory  duty  to  provide 
handrails  upon  the  stairway  in  question,  but  also  upon  the 

*  Repealed  by  Laws  of  1913,  chap.  461,  §  2.  Now  Labor  Law,  {  79o, 
8ubd.  1,  as  added  by  Laws  of  1913,  ohap.  461.—  [Rep. 
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theory  of  defendant's  liability  because  of  its  failure  to  perform 
its  common-law  duty  to  provide  and  maintain  a  reasonably 
safe  stairway^  inasmuch  as  it  had  retained,  as  owner  of  the 
building,  the  maintenance,  care  and  control  of  the  hallways, 
stairs  and  stairways  of  the  building  (including  the  stairway 
in  question)  which  were  used  in  common  by  all  the  tenants 
on  the  p]:emises  and  their  employees,  plaintiff  being  the 
employee  of  one  of  the  defendant's  tenants.  Defendant  by 
exceptions  and  by  its  requests  to  charge,  duly  raised  the 
question  as  to  the  erroneous  submission  to  the  jury  of  the 
alleged  liability  of  defendant  at  common  law.  We  are  of  the 
opinion  that  there  was  not  sufficient  evidence  of  any  negligence 
of  defendant  at  common  law  to  warrant  submitting  that  issue 
to  the  jury  for  determination.  There  was  sufficent  evidence 
to  warrant  submitting  to  the  jury  the  issue  as  to  defendant's 
liability  under  the  Labor  Law.  The  jury  found  a  general 
verdict  for  plaintiff,  and  there  is  no  way  of  determining  upon 
which  of  these  theories  they  predicated  liability.  Under  these 
conditions,  as  the  jury  may  have  found  for  plaintiff  upon 
the  erroneously  submitted  theory  of  defendant's  alleged  lia- 
bility at  common  law,  for  which  no  basis  existed,  the  judpnent 
appealed  from  must  be  reversed  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event. 

Clarke,  P.  J.,  LAuamjN  and  Sheabn,  J  J.,  concurred; 
Scott,  J.,  dissented. 

Scott,  J.  (dissenting): 

The  only  serious  objection  to  the  affirmance  of  the  judg- 
ment appealed  from  (apart  from  the  size  of  the  verdict)  is 
that  the  court  erroneously  submitted  the  case  to  the  jury 
with  instructions  that  it  might  find  defendant  liable  either 
at  common  law,  or  under  the  Labor  Law,  whereas  upon  the 
evidence  the  case  should  have  been  submitted  under  the 
Labor  Law  alone. 

I  fully  appreciate  the  force  of  the  general  rule  that  when 
a  case  has  been  submitted  to  a  jury  upon  two  theories,  one 
of  which  is  supported  by  the  evidence,  and  the  other  of 
which  is  not,  and  a  general  verdict  is  rendered,  the  judgment 
should  not  be  sustained  because  it  is  impossible  to  determine 
which  theory  of  the  case  the  jury  acted  upon.     But  that 
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general  rule  should  be  applied  with  discretion.  In  the  present 
case  the  evidence  was  ample  to  sustain  a  recovery  by  plaintifif 
under  the  Labor  Law. 

The  building  in  which  the  accident  occurred  was  clearly 
a  "tenant-factory"  as  defined  in  section  94  of  the  Labor 
Law  (Consol.  Laws,  chap.  31;  Laws  of  1909,  chap.  36),  and 
the  stairway  was  as  clearly  unprovided  with  "  proper  and  sub- 
stantial" handrails.  (Labor  Law,  §  80.)*  In  fact  for  part  of 
the  way  there  were  no  handrails  at  all.  So  much  the  jury 
jnust  have  found  from  the  evidence,  and  so  finding  the  defend- 
ant was  shown  to  be  prima  fade  guilty  of  negligence,  and  this 
was  sufficient  to  justify  a  verdict,  the  happening  of  the  acci- 
dent, the  damage  to  plaintiff  and  her  freedom  from  contribu- 
tory negligence  having  been  foimd  by  the  jury  as  they  must 
have  been  foimd  to  justify  a  verdict  upon  any  theory  of  the 
case. 

It  seems  to  me  to  be  going  very  far  to  assume  that  the 
jury  may  have  disregarded  the  plain  violation  of  the  Labor 
Law  disclosed  by  the  evidence,  and  have  resorted  to  the 
common  law  to  find  a  foundation  for  charging  the  defendant 
with  negligence,  if  indeed  (which  is  very  doubtful)  it  appre- 
ciated the  distinction  between  liability  under  the  Labor  Law 
and  liability  at  common  law. 

The  plaintiff  has  now  had  two  trials  and  has  succeeded 
in  both.  Her  first  judgment  was  reversed  for  an  error  in 
the  admission  of  evidence.  It  is  now  proposed  to  reverse 
her  second  judgment  for  an  error  in  the  charge  which  I  cannot 
help  thinking  should  be  disregarded  as  immaterial.  There 
can  be  no  doubt,  I  think,  that  the  plaintiff  has  shown  herself 
to  be  entitled  to  some  recovery,  and  that  if  a  new  trial  be 
had  without  error  in  the  admission  of  evidence  and  with  an 
unimpeachable  charge  by  the  court  she  will  again  recover. 
We  are  constrained  by  section  1317  of  the  Code  of  Civil  Pro- 
cedure to  **  give  judgment,  without  regard  to  technical  errors 
or  defects  or  to  exceptions  which  do  not  affect  the  substantial 
rights  of  the  parties."  Under  the  circumstances  of  the  case 
the  error  in  the  charge  of  which  I  have  spoken  cannot  be 

♦Repealed  by  Laws  of  1913,  chap.  461,  §  2.  Now  Labor  Law,  §  79o, 
Bubd.  1,  as  added  by  Laws  of  1913,  chap.  461. —  [Rep. 
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said,  in  my  opinion,  to  have  affected  the  substantial  rights 
of  the  parties. 

I  do  think,  however,  that. the  verdict  was  much  too  large. 
I  am,  therefore,  in  favor  of  reversing  the  judgment  and 
ordering  a  new  trial,  with  costs  to  appellant  to  abide  the 
event,  unless  she  will  stipulate  that  the  recovery  be  reduced 
to  $4,000,  in  which  event  the  judgment,  as  modified,  should 
be  aflSrmed. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event. 


Elsie  Barbara  Rosenbusch,  by  Henry  C.  Rosenbxtbch, 
Her  Guardian  ad  litem.  Appellant,  v.  Ambrosia  Milk 
Corporation,  Respondent. 

First  Department,  December  31,  1917. 

Negllgenoe  —  artifloial  food  product  —  failure  of  manufacturer  to 
warn  customer  of  possible  deterioration  —  liability  of  manufac- 
turer for  injuries  caused  by  deteriorated  food. 

The  manufacturer  of  an  artificial  infant  food,  which  is  widely  sold  in 
sealed  packages,  is  chargeable  with  negligence  where  it  knows  or  should 
know  that  the  product  is  liable  to  deteriorate  and  become  dangerous 
to  health,  either  by  time,  climate  or  temperature,  or  by  the  manner  in 
which  it  is  kept,  if  he  fails  to  affix  to  the  package  the  date  of  manufacture 
and  the  time  during  which  the  ingredients  may  safely  be  used,  or  the 
manner  in  which  they  should  be  handled  and  preserved  to  prevent 
deterioration.  Hence,  where  such  information  is  not  affixed  to  the 
package,  an  infant  who  was  made  ill  by  being  fed  on  the  product,  which 
had  deteriorated  and  become  poisonous,  may  recover  damages. 

It  geems,  however,  that  the  mere  vendor  of  patent  medicines  or  other 
preparations  not  manufactured  or  prepared  by  him,  is  not  liable  to  third 
parties  for  injuries  therefrom  without  proof  of  negligence  on  his  part. 

Appeal  by  the  plaintiff,  Elsie  Barbara  Rosenbusch,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  12th  day  of  March,  1917,  upon  a  dismissal  of  the 
complaint  by  direction  of  the  court  at  the  close  of  the 
plaintiff's  case. 

App.  Div.— Vol.  OLXXXI.       7 
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Edward  Potter  of  counsel  [Thomas  A.  McCole  and  Michael 
Potter  with  him  on  the  brief],  Sykes,  McCole  &  Potter,  attor- 
neys, for  the  appellant. 

John  M.  Gardner  of  counsel  [Gardner ,  TyndaU  &  Barton, 
attorneys],  for  the  respondent. 

Laughun,  J.: 

The  action  was  brought  to  recover  for  personal  injuries 
sustained  by  the  infant  plaintiff  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant. 

The  defendant  is  a  domestic  corporation  and  it  was  engaged 
in  manufacturing  and  selling  to  wholesale  dealers  a  food 
product  known  as  "  Mammala."  "  Mammala  "  was  designed, 
according  to  the  representations  made  by  the  defendant  on 
the  cans  in  which  it  prepared  it  for  the  market  and  on  cir- 
culars, principally  as  a  substitute  for  milk  for  infants. 

On  the  9th  day  of  July,  1914,  when  plaintiff  was  about 
three  months  old  she  was  taken  ill.  The  family  physician 
was  summoned  and  he  ordered  a  change  of  diet.  She  had 
been  taking  Horlick's  Malted  Milk  from  the  time  she  was 
three  days  old  and  he  prescribed  ''  Mammala  "  as  a  substitute. 
^'  Mammala  "  was  put  up  by  the  defendant  in  sealed  tin  cans 
holding  about  a  quart.  It  was  represented  by  the  manu- 
facturer to  be  pure  cow's  milk  of  the  best  quality,  modified 
for  babies  and  invalids  by  removing  part  of  the  cream  and 
adding  milk-sugar  and  then  dried  rapidly  by  a  scientific 
process  known  as  "  Hatmaker  "  which  it  represented  kills  all 
disease  germs  ''  and  renders  it  absolutely  safe  and  highly 
suitable  for  baby  and  invalid  feeding."  It  is  in  powder  form. 
A  printed  formula  prescribing  the  number  of  feedings  and  the 
quantities  to  be  given  at  each  according  to  the  weight  of  the 
baby  after  the  fifth  day  was  on  the  outside  of  each  can. 
"  Mammala  "  was  sold  by  defendant  to  wholesale  dealers  and 
by  them  to  druggists.  The  mother,  following  the  advice  of 
the  physician,  purchased  a  can  of  "  Mammala  "  at  a  neigh- 
boring drug  store  and  continued  to  feed  the  plaintiff  thereon 
until  the  twenty-eighth  day  of  July.  In  the  meantime  eight 
or  nine  cans  had  been  consumed  and  the  plaintiff  thrived 
thereon.  Another  can  was  likewise  purchased  and  within 
ten  or  fifteen  minutes  after  the  feeding  therefrom  the  mother 
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gave  the  plaintiff  a  teaspoonful  of  castor  oil,  on  the  advice 
of  the  physician,  she  claims,  which  he,  however,  denies,  and 
within  about  ten  minutes  thereafter  the  plaintiff  was  observed 
to  be  in  convulsions.  The  family  physician  was  smnmoned 
and  he  attributed  the  condition  of  the  child  to  poisoned  food 
and  diagnosed  the  condition  of  suffering  in  which  he  found 
the  child  as  '^  gastritis  from  poisonous  food.'' 

Counsel  for  the  respondent  while  contending  that  the 
defendant  is  not  liable  for  the  condition  of  the  ''  Mammala  " 
at  the  time  it  was  administered  to  the  plaintiff,  also  claims 
that  no  permanent  or  other  injuries  were  shown  to  have 
resulted  from  the  use  of  it  and  that,  therefore,  in  any  event 
there  was  no  basis  for  the  recovery  of  damages.  The  evidence 
does  not  show  any  permanent  injury,  but  it  suflBciently  shows 
that  the  child  was  poisoned  by  the  '^  Mammala  "  and  that 
the  castor  oil  was  not  a  contributing  cause  and  that  she  suf- 
fered therefrom  for  some  considerable  time.  On  that  branch, 
therefore,  a  case  was  made  for  the  consideration  of  the  jury. 

The  plaintiff  rested  on  proof  that  she  was  poisoned  by 
the  "  Mammala  "  thus  prepared  and  placed  on  the  market 
by  the  defendant.  She  offered  no  other  evidence  tending  to 
show  negligence  on  the  part  of  the  defendant,  excepting  the 
representations  made  by  it  on  the  labels  and  in  circulars. 
There  is,  therefore,  no  express  evidence  that  the  "  Mammala  " 
was  in  the  same  condition  when  administered  to  the  plaintiff 
as  when  it  was  placed  in  the  can  by  the  defendant.  This 
presents  a  novel,  interesting  question  of  law  as  to  whether 
the  evidence  was  sufficient  to  make  out  a  prima  fade  case 
of  n^ligence  on  the  part  of  the  defendant.  No  precedent 
precisely  in  point  has  been  cited  or  found.  It  has  been  held 
that  where  one  is  poisoned  or  injured  by  food  purchased  at 
a  restaurant,  or  by  bread,  or  by  milk,  proof  of  that  fact  alone 
is  sufficient  to  place  the  burden  upon  the  proprietor  of  the 
restaurant,  the  manufacturer  of  the  bread  or  the  vendor  of 
the  milk  to  show  the  exercise  of  all  due  care  on  his  part 
{Leahy  v.  Essex  Co.,  164  App.  Div.  903;  Race  v.  Krum^ 
162  id.  911;  163  id.  924;  Freeman  v.  Schuliz  Bread  Co., 
100  Misc.  Rep.  528;  Cook  v.  People's  Milk  Co.,  90  id.  34; 
affd.,  175  App.  Div.  966);  and  it  has  also  been  held  that  one 
who  prepares  poisons  or  medicines  and  places  them  on  the 
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market  under  a  false  label  or  without  disclosing  the  composi- 
tion of  the  medicine  and  recommends  its  use  for  indicated 
maladies  is  presumptively  liable  to  any  one  injured  thereby. 
{Thomas  v.  Winchester,  6  N.  Y.  397;  Willson  v.  Faxon,  Wilr 
liama  &  Faxon,  208  id.  112;  Blood  Balm  Co.  v.  Cooper,  83  Ga. 
457,  459.)  It  is  also  well  settled  in  this  jurisdiction  that  one 
who  manufactures  an  appliance  or  machine  of  any  kind  which 
is  inherently  dangerous  is  presumptively  liable  for  n^ligent 
construction  to  another  injured  thereby  without  proof  of  any 
contractual  relation  between  them  (MacPherson  v.  Buick 
Motor  Co.,  217  N-  Y.  382;  Torgesen  v.  SchuUz,  192  id.  156;  Stop- 
fer V.  Ray  Mfg.  Co.,  195  id.  478) ;  and  that  one  who  n^ligently 
builds  or  constructs  or  repairs  a  dangerous  appliance  or 
structure  from  which  others  are  hable  to  receive  injury  is 
presumptively  liable  without  regard  to  any  contractual  rela- 
tion. {Rosenfdd  v.  Smith  &  Son,  Inc.,  180  App.  Div.  691; 
Devlin  v.  Smith,  89  N.  Y.  470;  Burke  v.  Ireland,  26  App. 
Div.  487;  Kahner  v.  Otis  Elemtor  Co.,  96  id.  169;  Davies  v. 
Pelham  Hod  Elevating  Co.,  65  Hun,  573;  aflfd.,  146  N.  Y.  363.) 
The  mere  vendor,  however,  of  patent  medicines  or  other 
preparations  not  manufactured  or  prepared  by  him  doubtless 
is  not  liable  to  third  parties  for  injuries  therefrom  without 
proof  of  negligence  on  his  part.  (Glaser  v.Seitz,  35  Misc. 
Rep.  341;  Bruckel  v.  Milhau's  Son,  116  App.  Div.  832.)  In 
the  case  at  bar  there  is  no  charge  in  the  complaint  that  the 
''  Mammala  "  in  question  was  in  the  same  condition  when 
prepared  by  defendant  as  when  used  by  the  plaintiff,  but  the 
plaintiff  charged  generally  and  proved  that  defendant  manu- 
factured and  exploited  "  Mammala "  as  a  food  for  babies 
guaranteed  under  the  Food  and  Drugs  Act,  June  30,  1906,* 
under  the  serial  number  47,970,  and  represented  and  guar- 
anteed to  the  consumers  that  it  was  free  from  harmful  con- 
sequences, and  that  it  knew  that  the  ingredients  if  permitted 
to  deteriorate  would  become  imminently  dangerous  to  the 
life  and  health  of  the  consumer  and  that  it  took  no  precaution 
to  prevent  the  sale  thereof  after  the  ingredients  had  deterio- 
rated and  become  rancid,  rotten  and  decomposed  as  was 
the  "  Mammala  "  in  question.    I  am  of  opinion  that  it  will 

*  See  34  U.  S.  Stat,  at  Large,  768,  ohap.  3915.—  [Rbp. 
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not  be  an  unreasonable  eictension  of  principles  of  liability 
already  established  to  hold  that  the  manufacturer  in  such 
case  is  chargeable  with  negligence  where  it  knows  or  should 
know  that  the  product  is  liable  to  deteriorate  either  by  time, 
climate  or  temperature  or  the  manner  in  which  it  is  kept, 
if  it  fails  to  affix  to  the  package  the  date  of  manufacture  and 
the  time  during  which  the  ingredients  may  safely  be  used  or 
the  manner  in  which  they  should  be  handled  and  preserved 
to  prevent  deterioration.  There  is  no  suggestion  on  the  labels 
on  the  cans  of  ''  Mammala  "  that  the  contents  are  subject 
to  deterioration  in  any  of  the  respects  stated  or  otherwise, 
and  even  the  date  of  manufacture  is  not  given.  The  repre- 
sentations in  the  labels  and  in  the  circulars  under  which  the 
defendant  has  advertised  this  product  and  induced  the  public 
to  buy  it  contain  numerous  representations  that  it  is  absolutely 
safe  and  may  be  administered  to  babies  and  invalids  and 
convalescents  in  the  doses  prescribed  without  harmful  results, 
and  there  is  no  suggestion  tiiat  the  product  is  subject  to  deteri- 
oration from  any  cause;  in  short,  it  is  represented  that  it  is  a 
safe  and  wholesome  food  for  babies,  invalids  and  convales- 
cents. The  defendant's  circular  contains  one  express  repre- 
sentation that  '^  Mammala  "  is  not  affected  by  changes  of 
temperature,  for  consumers  are  urged  as  a  matter  of  con- 
venience and  economy  to  use  it  because  "  it  is  a  dry  powder 
which  does  not  require  ice  for  its  preservation,"  and  it  is  also 
expressly  represented  that  it  '^  is  sold  by  all  druggists  in  sealed 
boxes."  The  circular  is  replete  with  assurances  that  "  Mam- 
mala "  is  so  prepared  that  it  may  be  used  with  perfect  safety. 
Counsel  for  the  respondent  repeatedly  states  in  his  points 
that  it  is  well  known  that  '^  Mammala,"  being  a  dried  milk 
product,  is  subject  to  deterioration  if  not  properly  cared  for 
after  leaving  the  hands  of  the  manufacturer.  The  labels 
which  the  defendant  placed  on  the  cans  and  the  circulars 
are  calculated  to  convey  an  impression,  if  not  an  assurance, 
to  the  contrary.  Doubtless  defendant  knew  and  chemists 
would  know  whether  or  not  it  was  subject  to  deterioration, 
but  mothers  in  general  and  those  intrusted  with  the  care  of 
babies  could  not  be  presumed  to  possess  such  knowledge  or 
to  know  that  it  was  imsafe  to  use  "  Mammala "  without 
first  taking  it  to  a  chemist  for  analysis,  and  if  that  were  neces- 
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sary  the  defendant  would  not  sell  much  of  it.  If  it  be  true 
that  it  is  so  subject  to  deterioration  then  the  defendant  in 
its  circulars  and  labels  should  have  drawn  attention  to  this 
danger  by  limiting  the  time  within  which  it  should  be  used 
or  prescribing  the  maimer  in  which  it  should  be  handled  and 
kept,  and  for  its  failure  so  to  do  I  think  it  is  answerable  on 
the  theory  of  negligence.  These  views  are  in  the  main  sus- 
tained, I  think,  by  a  paragraph  in  the  opinion  of  the  Court 
of  Appeals  in  MacPherson  v.  Buick  Motor  Co.  {supra)y  wherein 
Judge  Cardozo,  writing  for  the  court  and  pointing  out  the 
necessity  for  the  extension  of  the  doctrine  on  this  general 
subject,  said:  "  We  hold,  then,  that  the  principle  of  Thomas 
V.  Winchester  is  not  limited  to  poisons,  explosives  and  things 
of  like  nature,  to  things  which  in  their  normal  operation  are 
implements  of  destruction.  If  the  nature  of  a  thing  is  such 
that  it  is  reasonably  certain  to  place  Ufe  and  limb  in  peril 
when  negligently  made,  it  is  then  a  thing  of  danger.  Its 
nature  gives  warning  of  the  consequences  to  be  expected.  If 
to  the  element  of  danger  there  is  added  knowledge  that  the  thing 
will  be  used  by  persons  other  than  the  purchaser,  and  used 
without  new  tests,  then,  irrespective  of  contract,  the  manu- 
facturer of  this  thing  of  danger  is  under  a  duty  to  make  it 
carefully."  We  extend  the  rule  by  making  it  also  the  duty 
of  the  manufacturer  to  issue  with  such  a  food  product  proper 
instructions  with  respect  to  its  preservation  and  use  to  insure 
the  safety  of  its  use  if  they  are  observed. 

It  follows  that  the  judgment  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  appellant  to  abide  the  event. 

Clarke,  P.  J.,  Dowling,  Smith  and  Page,  JJ.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event. 
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First  National  Bank  of  Philadelphia,  Pennsylvania, 
Respondent,  v.  The  National  Park  Bank  of  New  York, 
Appellant. 

First  Department,  December  31,  1917. 

Bills  and  notes  ~  praBentation  of  check  through  clearing  house 
and  tentative  entry  thereof  on  books  of  drawee  —  return  of  check 
on  notice  of  insolvency  of  drawer  —  when  no  acceptance  which 
entitles  payee  to  recover  of  drawee  —  estoppel  —  custom  of  clear- 
ing house. 

Where  the  plaintiff,  a  bank  named  as  payee  of  a  check  drawn  upon  the 
defendant  bank,  forwarded  the  instrument  to  its  correspondent  for 
collection  and  the  correspondent  presented  the  check  through  the  New 
York  clearing  house,  of  which  the  drawee  was  also  a  member,  and  the 
drawee  on  receiving  the  check  through  the  clearing  house  made  a 
tentative  entry  thereof  on  its  books,  but  did  no  unequivocal  act  indi- 
cating an  intention  to  pay  the  check  and  returned  it  the  same  day  to 
the  correspondent  bank  on  learning  that  the  drawer  had  been  taken 
over  by  the  banking  department  of  a  foreign  State,  the  payee  is  not 
entitled  to  recover  on  the  theory  that  the  drawee  had  irrevocably  accepted 
the  check. 

On  the  facts  aforesaid  there  is  no  estoppel  as  between  the  payee  and  drawee, 
as  the  latter  neither  canceled  the  check,  nor  marked  it  paid,  nor  retained  it. 

The  plaintiff  not  being  a  member  of  the  New  York  clearing  house,  is  not 
bound  by  the  constitution  and  rules  of  that  institution. 

Appeal  by  the  defendant,  The  National  Park  Bank  of  New 
York,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  25th  day  of  May,  1917,  upon  the  decision 
of  the  court  after  a  trial  before  the  court,  a  jury  having  been 
waived,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  21st  day  of  May,  1917,  denying  defendant's  motion 
for  a  new  trial  and  for  leave  to  reopen  the  case. 

Louis  F.  Doyle,  for  the  appellant. 

Percy  S.  Dvdley  of  counsel  [Joseph  S.  Clark  with  him  on 
the  brief],  for  the  respondent. 

Laughlin,  J.: 

The  recovery  was  on  a  check  drawn  by  the  Mutual  Trust 
Company  of  Orange,  N.  J.,  on  the  defendant  for  $18,231.66, 
to  the  order  of  the  plaintiff.    The  plaintiff  forwarded  the 
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check  to  its  correspondent,  the  Hanover  National  Bank  of 
New  York,  for  collection.  The  Hanover  Bank  and  defendant 
were  members  of  the  New  York  Clearing  House  and  pre- 
sentment was  made  through  the  clearing  house,  the  rules  of 
which  provide  for  tentative  settlements  between  the  customers 
at  the  clearing  house  in  the  morning  according  to  the  claims 
of  the  respective  customers  with  respect  to  the  aggregate 
amount  of  the  checks  drawn  on  the  other  members  which 
they  then  and  there  present  and  deliver  in  envelopes  or 
packages  marked  with  the  amount  to  representatives  of  the 
other  members;  but  the  constitution  and  rules  of  the  clearing 
house  as  construed  by  the  clearing  house  committee  seem  to 
require  the  redemption  by  any  member  of  any  check  thus 
paid  through  the  clearing  house  and  returned  to  it  for  any 
reason  before  three  o'clock  in  the  afternoon  of  the  same  day. 
The  check  in  question  was  thus  first  paid  through  the  clearing 
house  on  presentment  there  to  representatives  of  the  defendant 
in  the  manner  stated,  without,  however,  having  been  examined 
by  them  and  without  their  knowing  whether  the  account 
of  the  drawer  was  good  for  the  amount.  On  presentation 
and  delivery  of  the  checks  at  the  clearing  house  the  repre- 
sentatives of  each  member  then  send  them  to  their  bank  for 
examination.^  This  may  precede  or  follow  the  tentative 
settlement  at  the  clearing  house  but  such  settlement  is  not 
affected  thereby.  On  receipt  of  the  checks  at  the  bank  on 
which  they  are  drawn  they  are  separated  and  a  slip  is  first 
made  of  the  items  drawn  by  each  depositor  and  from  this 
another  slip  is  made  showing  the  aggregate  amount  of  the 
items  drawn  by  each  depositor  and  that  is  sent  to  the  book- 
keeper in  charge  of  the  ledger  balances  of  the  depositors 
before  the  checks  have  been  examined  with  respect  to  their 
regularity  and  genuineness  and  he  at  once  makes  a  tentative 
entry  in  red  ink  of  this  aggregate  amount  in  the  charging 
or  debit  column  of  the  balance  ledger  accoimt.  That  was 
done  in  this  case  and  that  constitutes  the  only  entry  shown 
to  have  been  made  in  the  books  of  the  defendant  with  respect 
to  this  check.  The  drawer's  balance  at  that  time  was  sufficient 
to  pay  the  check.  It  does  not  appear  definitely  at  what 
hour  the  examination  of  this  check  was  made  nor  was  it 
clearly  shown  that  it  was  passed  as  regularly  drawn.    At 
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about  one-thirty  p.  m.  defendant  was  notified  by  the  State 
Banking  Department  of  New  Jersey  that  it  had  taken  chaise 
of  the  Mutual  Trust  Company  of  Orange  and  of  its  affairs 
under  the  statutes  of  New  Jersey  that  morning  and  formal 
notice  in  writing  to  that  effect  was  received  by  it  from  said 
State  Banking  Department  at  about  two-thirty  p.  m.  That 
was  in  effect  a  notice  to  stop  payment  of  checks  drawn  by 
the  Mutual  Trust  Company.  {Columbia^  Knickerbocker  Trust 
Co.  V.  MiUerj  156  App.  Div.  810.)  The  defendant  thereupon 
erased  the  entry  made  in  its  balance  ledger  account  with 
respect  to  this  check  and  returned  it  to  the  Hanover  Bank 
before  three  o'clock  and  demanded  payment  pursuant  to  the 
rules  of  the  clearing  house,  and  the  amount  of  the  check  for 
which  the  Hanover  Bank  had  received  credit  on  the  tentative 
settlement  through  the  clearing  house  was  repaid  to  defendant 
and  the  Hanover  Bank  took  back  the  check  and  erased  the 
indorsement  thereon  to  the  effect  that  it  had  been  paid 
through  the  clearing  house.  The  check  was  thereafter  pre- 
sented to  defendant  and  payment  was  refused. 

It  appears  that  the  defendant  kept  an  accoimt  known  as 
an  account  current  with  its  correspondents  in  which  the 
items  are  entered  from  day  to  day,  but  that  account  was 
not  offered  in  evidence,  and  there  is  no  evidence  that  any 
any  entry  was  made  therein  with  respect  to  this  check. 

Neither  the  plaintiff  nor  its  collecting  agent,  the  Hanover 
Bank,  had  any  notice  or  knowledge  with  respect  to  said  entry 
made  by  defendant  in  its  balance  ledger  account  unless  it  be 
on  the  theory  claimed  by  counsel  for  respondent  that  the 
defendant  in  receiving  the  check  at  the  clearing  house  became 
the  agent  of  the  owner  to  present  it  to  itself  for  payment 
and  that  as  such  agent  it  had  knowledge  of  what  it  did  as 
the  drawee  of  the  check  and  that  its  principal,  the  owner,  is 
presumed  to  have  such  knowledge.  It  is  a  little  diificult 
to  follow  that  theory,  but  in  view  of  the  fact  that  the  only 
entry  shown  to  have  been  made  was  not  a  final  entry  it  is 
not  necessary  to  express  a  decided  opinion  on  the  point  at 
this  time. 

There  is  no  evidence  of  estoppel  as  between  the  plamtiff 
and  the  defendant.  The  check  was  neither  canceled  nor 
marked  paid  nor  retained  by  defendant. 
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The  plaintiff  contends  that  it  is  not  bound  by  the  con- 
stitution and  rules  of  the  clearing  house  as  it  is  not  a  member 
thereof  and  that  claim  is  sustained  by  the  decision  in  Columbia- 
Knickerbocker  Trust  Co.  v.  Mill&r  (215  N.  Y.  191).  The 
plaintiff,  however,  claims  that  acting  under  the  rules  of  the 
clearing  house  the  defendant  undertook  to  present  the  check 
to  itself  for  payment  and  that  while  it  then  had  a  right  to 
reject  it  for  any  reason  the  same  as  it  would  have  had  a  right 
to  refuse  payment  as  between  it  and  the  owner  of  the  check, 
had  the  check  been  presented  at  the  counter  of  the  bank, 
still  that  by  passing  on  the  check  to  the  extent  shown  and 
making  the  entry  in  the  balance  ledger  account  it  manifested 
its  intention  to  pay  the  check  and  to  ratify  the  payment 
thereof  which  it  had  already  made  tentatively  through  the 
clearing  house,  and  that  its  action  became  irrevocable.  In 
support  of  that  contention  counsel  for  plaintiff  relies  upon 
ColurrtMor  Knickerbocker  Trust  Co.  v.  MiUer  (supra)  and 
Baldwin's  Bank  v.  Smith  (215  N.  Y.  76)  and  kindred  cases. 
Those  decisions  in  view  of  the  facts  on  which  the  adjudica- 
tions were  made  are  not  necessarily  controlling  in  the  ultimate 
decision  of  the  issues  herein,  but  in  both  of  them  and  in  other 
cases  cited  and  relied  upon  by  the  respondent  the  rule  is 
stated  to  be  that  payment  may  be  shown  by  the  intention 
to  make  it  evidenced  by  some  imequivocal  act  sj;ich  as 
bookkeeping  entries  or  by  the  cancellation  of  a  note  or  check 
and  marking  it  paid,  and  in  Baldwin's  Bank  v.  Smith  it  was 
held  that  a  direction  to  a  bank  by  the  maker  of  a  note 
after  the  receipt  of  the  note  by  he  bank  to  pay  and  charge 
it  to  his  account  with  a  verbal  agreement  on  the  part  of  the 
bank  that  that  would  be  done  constituted  a  payment  even 
though  the  bookkeeping  entries  were  not  made.  This  court,  in 
Hentz  V.  National  City  Bank  (159  App.  Div.  743),  prior  to  the 
two  decisions  of  the  Court  of  Appeals  abeady  cited,  expressed 
the  opinion  that  payment  through  the  clearing  house  ''  is 
not  a  payment  of  any  particular  check  and  does  not  become 
so  until  the  time  within  which  the  check  may  be  returned 
has  expired."  Judge  Hand,  after  those  decisions  by  the 
Court  of  Appeals,  which  he  considered,  expressed  views  to 
the  same  effect.  (Eastman  Kodak  Co.  v.  National  Park  Bankj 
231  Fed.  Rep.  320.)    We  do  not  deem  it  necessary  at  this 
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time  to  decide  whether  that  statement  of  the  rule  must  be 
deemed  modified  by  the  subsequent  decisions  of  the  Court 
of  Appeals  to  which  reference  has  been  made,  for  even  under 
the  rule  as  stated  by  the  Court  of  Appeals  no  unequivocal 
act  on  the  part  of  the  defendant  indicating  its  intention  to 
pay  the  check  was  shown  in  the  case  at  bar  and  since  the 
evidence  does  not  show  whether  or  not  there  were  other 
entries  made  by  the  bank  concerning  this  check  which  may 
afford  a  basis  for  a  recovery  by  the  plaintiff,  we  think  there 
should  be  a  new  trial  to  the  end  that  the  facts  may  be  fully 
developed. 

The  appeal  from  the  order  should  be  dismissed,  without 
costs,  and  findings  numbered  VII,  VIII  and  XII,  which  are 
inconsistent  with  these  views,  and  the  conclusions  of  law 
and  judgment  should  be  reversed  and.  a  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event. 

Clarke,  P.  J.,  Dowling,  Smith  and  Page,  JJ.,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to 
appellant  to  abide  event. 


Jane  Grey,  Respondent,  v.  Triumph  Film  Corporation, 

Appellant. 

First  Department,  December  31,  1917. 

Master  and  servant  —  action  for  breach  of  contract  employing 
actress  —  evidence  raising  question  for  Jury  —  evidence  tending 
to  show  motive  of  defendant  —  erroneous  refusal  to  charge. 

Action  brought  by  the  plaintiff,  an  actress  employed  in  the  production 
of  motion  picture  fihns,  to  recover  damages  for  an  alleged  wrongful  dis- 
charge by  her  employer  before  the  expiration  of  the  term  of  her  employ- 
ment. It  is  claimed  by  the  plaintiff  that  she  was  compelled  by  the 
defendant  to  do  additional  work  in  order  to  provoke  a  controversy  and 
to  afford  a  pretext  for  her  discharge,  while  the  defendant  contends  that 
the  plaintiff  was  insubordinate  and  refused  to  perform  her  obligations 
under  the  contract.  Evidence  examined,  and  held,  that  the  case  pre- 
sented issues  of  fact  for  the  determination  of  the  jury. 

It  was  competent  for  the  plaintiff  to  show  that  the  defendant  had  no 
further  use  for  her  services  at  the  time  of  the  discharge*  owing  to  the 
fact  that  the  moving  picture  film  had  been  completed  and  to  show  that 
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in  placing  the  additional  work  upon  her  the  defendant  was  not  acting 
in  good  faith.  But  suoh  evidence  was  competent  only  to  enable  the 
jury  to  determine  the  credibility  of  witnesses  upon  the  issue  as  to  whether 
the  plaintiff  was  insubordinate  and  whether  the  defendant  was  justified 
in  discharging  her. 
In  such  action  it  was  reversible  error  to  decline  to  charge,  at  the  request 
of  the  defendant,  that  if  the  plaintiff  was  guilty  of  a  refusal  to  perform 
her  duty,  or  of  insubordination,  the  defendant  was  justified  in  discharging 
her,  irrespective  of  any  question  of  good  faith. 

Appeal  by  the  defendant.  Triumph  Fihn  Corporation^  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiflf, 
entered  in  the  ofl&ce  of  the  clerk  of  the  county  of  New  York 
on  the  6th  day  of  April,  1917,  upon  the  verdict  of  a  jury, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the 
9th  day  of  April,  1917,  denying  defendant's  motion  for  a  new 
trial  made  upon  the  minutes. 

/.  Maurice  Wormser  of  counsel  [Lean  LasH  with  him  on 
the  brief],  for  the  appellant. 

ArOmr  F.  DriscoU  of  counsel  [Dennis  P.  (yBrien  with  him 
on  the  brief],  O^Brien^  Malevinaky  &  Driecofl^  attorneys,  for 
the  respondent. 

liAuomiiN,  J.: 

On  the  14th  day  of  February,  1916,  the  plamtiff  entered 
into  an  agreement  in  writing  with  the  defendant,  a  corpora- 
tion engaged  in  manufacturing  and  producing  motion  picture 
films,  wherdn  it  is  recited  that  plaintiff  is  an  actress  of 
exceptional  and  extraordinary  ability,  and  whereby  defendant 
employed  her  for  fifteen  consecutive  weeks  from  February 
21,  1916,  at  $500  per  week  to  enact  the  title  role  in  the 
production  of  motion  pictures  and  plays  to  be  selected  by  it 
and  she  agreed  to  devote  her  entire  time  and  attention  to 
enacting  the  title  roles  and  to  give  her  best  services  thereto. 

On  the  afternoon  of  the  fifth  day  of  the  fourth  week  after, 
as  plaintiff  claims,  all  the  scenes  in  which  she  was  to  act 
in  a  play  called  "The  Surrender''  had  been  finished, 
she  was  requested  by  one  Golden,  imder  whose  direction  the 
pictures  had  been  taken,  to  act  in  an  additional  fireplace 
scene.  While  the  picture  of  that  scene  was  being  taken  a 
controversy  arose  between  her  and  Golden  concerning  which 
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the  testimony  is  conflicting.  On  the  part  of  the  plaintiff  it 
is  claimed  that  the  taking  of  the  scene  was  planned  to  pro- 
voke a  controversy  and  to  afford  a  pretext  for  her  discharge 
in  order  to  relieve  defendant  from  the  payment  of  her  weekly 
salary  as  it  then  had  no  fmi;her  play  to  produce;  and  on  the 
pert  of  defendant  it  is  claimed  that  plaintiff  was  insubordinate 
and  failed  to  obey  its  lawful  directions  and  refused  longer  to 
perform  her  obligations  under  the  contract.  She  was  not, 
however,  discharged  that  day.  She  testified  that  the  next 
morning  she  was  ready  to  resiune  her  duties  but  that  defendant 
did  not  send  an  automobile  for  her  as  it  usually  had  done; 
that  she  thereupon  telephoned  to  Golden  who  claimed,  in 
effect,  that  she  had  abandoned  the  contract  the  day  before, 
which  she  denied,  but  that  when  he  told  her  what  he  claimed 
she  had  said  the  day  before  she  stated  to  him  that  if  she 
had  said  it  she  apologized  and  was  ready  to  proceed;  that 
he  refused  to  permit  her  to  resume  her  duties  and  referred 
her  to  Mr.  Steger,  the  president  of  the  defendant,  who 
requested  her  to  call  at  his  office  at  five  o'clock  that  afternoon, 
which  she  did,  and  that  he  then  told  her,  in  effect,  that  she 
was  not  at  fault,  and  that  Golden  only  was  responsible  for 
the  disagreement,  and  he  also  informed  her  that  they  had 
no  other  play  for  her  to  act  in  for  the  present.  Her  testimony 
on  these  points  is  controverted,  but  the  uncontroverted  evi- 
dence shows  that  the  following  Monday  she  received  a  notice 
in  writing  in  the  name  of  the  company,  signed  by  Steger, 
discharging  her  for  her  failure  to  report  for  duty  on  Saturday 
and  for  insubordination  and  failure  and  refusal  to  obey 
reasonable  rules  and  regulations  and  for  discourteous  and 
insulting  treatment  of  the  director  and  officials  of  the  com- 
pjmy  and  for  extravagant  demands  and  frequent  violation 
of  other  terms  of  the  contract.  Her  salary  for  the  first  three 
weeks  had  been  paid  and  a  check  for  five-sixths  of  the  fourth 
week's  salary  was  inclosed  with  the  notice  of  discharge  but 
she  returned  it. 

The  plaintiff  brought  an  action  in  the  Supreme  Court 
for  damages  for  the  wrongful  discharge  and  at  the  same  time 
sued  in  the  Municipal  Court  for  the  fourth  week's  salary. 
The  latter  action  was  consolidated  with  the  former  before 
the  trial. 
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The  case  presented  issues  of  fact  for  the  determination 
of  the  jury.    The  evidence  tending  to  show  that  defendant 
had  no  further  use  for  plaintiff's  services  at  the  time  of  the 
discharge,  and  that  in  requiring  the  fireside  scene  it  was  not 
acting  in  good  faith,  was  material  and  competent  to  enable 
the  jury  to  determine  the  credibility  of  witnesses  on  the  issue 
as  to  whether  plaintiff  was  insubordinate  or,  in  other  words, 
upon  the  issue  as  to  whether  she  acted  properly  and  as 
directed,  as  she  claimed,  or  whether  defendant  was  justified 
in  discharging  her,  as  it  claimed.    That  evidence,  however, 
had  no  other  legitimate  bearing  and  should  have  been  confined 
to  that  issue.    On  this  point  the  learned  trial  justice,  doubtless 
inadvertently,  fell  into  error.    In  the  body  of  the  main  charge, 
after  properly  and  very  clearly  instructing  the  jury  that 
defendant  was  justified  in  discharging  plaintiff  and  she  was 
not  entitled  to  recover  if  she  was  guilty  of  insubordination 
of  any  kind,  the  court  said:    "  But  if  there  was  in  fact  no 
disobedience,  if  you  find,  in  fact,  that  there  was  ho  insubordi- 
nation and  that  she  performed  such  services  required  of  her 
as  she  could  reasonably  be  expected  to  perform,  in  that  event 
she  is  entitled  to  be  compensated  for  the  damage  she  has 
sustained  in   consequence  of  the  breach  of  this   contract. 
Having  in  mind  all  the  evidence  adduced  during  the  course 
of  this  trial,  you  may  say  whether  the  discharge  was  in  good 
faith  for  a  violation  of  duty,  or  whether  it  was  a  scheme  of 
the  defendant  to  be  rid  of  an  expense  which  could  bring  no 
return  until  a  new  play  had  been  acquired.    The  burden  of 
proving  this,  as  I  have  said  to  you,  is  upon  the  defendant.''   By 
these  instructions  the  jury  may  have  inferred  that  even  though 
plaintiff  was  insubordinate  and  defendant  might  have  dis- 
charged her  therefor,  if  it  acted  in  good  faith  in  so  doing, 
yet  that  it  could  not  take  advantage  oi  her  insubordination 
to  rid  itself  of  liability  under  the  contract  unless  it  acted 
in  good  faith.    Evidently,  with  a  view  to  having  the  jury 
set  right  on  that  point  counsel  for  defendant  requested  the 
court  to  instruct  the  jury  "  that  if  the  plaintiff  was  guilty 
of  a  refusal  to  perform  her  duty,  or  guilty  of  insubordination, 
either  or  both,  in  the  way  in  which  the  court  defined  those 
terms  in  its  charge  to  the  jury,  then  the  defendant  was 
justified  in  discharging  the  plaintiff  and  the  question  of  good 
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faith  has  absolutely  nothing  to  do  with  the  case."  To  this 
request  the  court  replied:  "  I  decline  to  so  charge."  No 
further  instruction  was  given  on  that  point.  We  are  of 
opinion  that  the  defendant  was  entitled  to  have  the  jury 
instructed  as  requested.  The  request  embodied  a  correct 
proposition  of  law  (26  Cyc.  995;  20  Am.  &  Eng.  Ency.  of  Law 
[2d'ed.],  32;  Jackson  v.  New  York  Post  Oraduate,  etc.,  HospiUd, 
6  Misc.  Rep.  101;  Wood  Mast.  &  Serv.  [2d  ed.]  235,  236;  see, 
also,  Corrigan  v.  E.  M.  P.  Prodticing  Corp.,  Nos.  1  &  2,  and 
cases  cited,  179  App.  Div.  810),  clearly  expressed,  which  was 
applicable  to  the  case  and  quite  appropriate  in  view  of  what 
the  court  had  l^aid  in  the  main  chaise,  as  already  stated. 

It  follows  that  the  judgment  and  order  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  appellant  to  abide  event. 

Clarke,  P.  J.,  Dowling,  Smith  and  Page,  JJ.,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to 
appellant  to  abide  event. 


Stafford  Hendrix,  Appellant,  v.  Manhattan  Beach 
Develoi^ent  Company  and  Chaxjncey  Marshall,  Jr., 
Respondents. 

First  Department,  December  31,  1917. 

False  imprisonment  —  assault  —  malicious  prosecution  —  complaint 
stating  action  for  false  imprisonment  only  —  arrest  without 
warrant  —  delay  in  taking  person  arrested  before  magistrate. 

Action  to  recover  damages  for  alleged  assault,  false  imprisonment  and 
malicious  prosecution.  The  plaintiff  was  employed  by  the  defendants 
to  sell  tickets  at  a  bathing  pavilion  and,  it  is  alleged,  was  arrested  by 
the  defendants  without  legal  process,  or  probable  cause,  and  maliciously 
imprisoned  and  assaulted,  etc.,  and  was  brought  before  the  magistrate 
upon  the  false  charge  of  selling  tickets  bearing  a  date  which  rendered 
them  worthless,  etc.  Complaint  examined,  and  hdd,  insufficient  to  charge 
the  defendants  with  liability  for  assault. 

A  mere  charge  that  the  defendants  assaulted  the  plaintiff  is  a  mere  con- 
clusion and  not  a  statement  of  facts  sufficient  to  authorize  a  recovery 
for  assault. 

Held  further,  that  the  complaint  did  not  allege  facts  necessary  to  sustain 
an  action  for  malicious  prosecution  in  that  it  does  not  appear  that  the 
legal  prosecution  terminated  favorably  to  the  plaintiff. 
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Where  tlie  plaintiff  aUeged  that  he  was  held  by  the  magistrate  and  found 
guilty  by  the  Court  of  Special  SeadonB  it  wiU  be  inferred  that  he  received 
a  suspended  sentence.  The  plaintiff  must  allege  what  is  tantamount 
to  the  terminati(Mi  of  the  criminal  prosecution  favorably  to  him. 

HM  further^  that  the  complaint  contained  aUegations  sufficient  to  sustain 
the  action  as  one  for  false  arrest  and  imprisonment  in  that  plaintiff  was 
aiieeted  for  a  misdemeanor  without  legal  process,  in  which  case  the 
arrest  could  only  be  justified  if  the  crime  were  committed  in  the  defend- 
ants' presence.  The  burden  of  showing  the  latter  fact  is  upon  the 
defendants. 

Even  if  the  arrest  of  the  plaintiff  were  lawful  it  cannot  be  held  as  a  matter 
of  law  that  there  was  no  unneeessary  delay  in  taking  him  before  a 
magistrate,  or  delivering  him  to  a  peace  officer,  as  required  by  section 
185  of  the  Code  of  Criminal  Procedure.  Such  unnecessary  delay  makes 
the  arrest  unlawful  regardless  of  whether  or  not  the  plaintiff  was  guilty 
of  crime. 

Appeal  by  the  plaintifiF,  Stafford  Hendrix,  from  a  judgment 
of  the  Supreme  Court  in  favgr  of  the  defendants,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
15th  day  of  March,  1917,  diflmissing  the  amended  complaint 
on  the  pleadings,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  same  day  granting  defendants'  motion 
for  judgment  on  the  pleadings,  consisting  of  the  amended 
complaint  and  a  demurrer  thereto. 

The  judgment  appealed  from  was  entered  pursuant  to  the 
said  order. 

William  F.  linger  of  counsel  [Ooldman,  Heide  &  Ungety 
attorneys],  for  the  appellant. 

Arthur  E.  Ooddard  of  counsel  [CvMen  &  Dykman,  attorneys], 
for  the  respondents. 

Laughlin,  J.: 

The  provisions  of  the  Code  of  Civil  Procedure  which  require 
that  the  complaint  shall  contain  a  plain  and  concise  state- 
ment of  the  facts  constituting  each  cause  of  action  without 
unnecessary  repetition,  and  that  where  the  complaint  sets 
forth  two  or  more  causes  of  action  the  statement  of  the 
facts  constituting  each  must  be  separately  stated  and  numbered 
(Code  Civ.  Proc.  §§481,  483),  seem  to  have  been  disregarded 
in  drafting  the  complaint.  It  contains  two  counts  to  recover 
the  same  amount  of  damages,  and  in  each  the  same  facts  are 
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alleged  and  no  others,  with  the  exception  that  in  the  second 
count  it  is  alleged  that  the  bath  ticket  (which  it  is  alleged 
in  both  counts  defendants,  in  an  information  filed  in  the 
Magistrate's  Court  upon  which  plaintifiF  was  held  for  the 
Court  of  Special  Sessions  and  subsequently  tried,  charged 
plaintifF,  as  its  agent  to  sell  bath  tickets,  with  having  sold 
on  a  day  after  the  date  for  using  it  had  expired  and  when 
it  was  valueless  and  worthless,  owing  to  the  fact  that  it  had 
been  previously  sold  by  defendants  and  was  no  longer  owned 
by  them)  was  never  thereafter  used  by  any  one.  So  far  as 
appears  by  the  allegations  in  either  count,  the  plaintiff  was 
neith^  arrested  nor  held  nor  tried  on  the  charge,  or  upon  any 
issue  involving  the  charge,  that  the  ticket  so  sold  was  used 
by  any  one.  Therefore,  this  all^ation  in  the  second  coimt 
added  nothing  of  materiality  to  the  allegations  of  the  first 
count,  and  both  counts  are  in  legal  effect  the  same. 

The  defendants  demurred  jointly,  not  to  the  counts  sepa- 
rately, but  to  the  entire  amended  complaint,  on  the  groimd 
that  it  appears  upon  the  face  thereof  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

The  complaint  is  most  indefinite,  but  it  is  claimed  and 
may  be  gleaned  therefrom  that  the  pleader  intended  to  charge 
causes  of  action  for  false  arrest  and  imprisonment  and  for 
assault  and  for  malicious  prosecution.  As  the  case  is  pre- 
sented, however,  we  are  concerned  only  with  the  question  as 
to  whether  the  plaintiff  has  alleged  any  cause  of  action. 

It  is  alleged  that  the  defendant  company  was  a  domestic 
corporation  engaged  in  operating  a  bathing  pavilion  at  Brighton 
Beach,  in  the  borough  of  Brooklyn,  New  York;  that  it 
employed  plaintiff  to  sell  tickets  which  entitled  the  holder 
to  a  bath;  that  by  a  printed  notice  on  the  tickets  they  were 
good  only  for  the  day  on  which  they  were  purchased;  that  on 
the  evening  of  the  8th  of  September,  1912,  defendants  without 
any  warrant  or  legal  process  wrongfully,  unlawfully  and 
without  reasonable  or  proable  cause,  maliciously  imprisoned 
the  plaintiff  in  a  pen  or  cage  at  or  near  the  bathing  pavilion 
for  about  two  hours,  and  abused,  insulted,  humiliated  and 
assaulted  him  while  he  was  so  imprisoned;  that  at  the  expira- 
tion of  said  imprisonment,  defendants  without  any  warrant 
App.  Div.— Vol.  OLXXXI.       8 
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or  legal  process,  forced  plaintiflF  against  his  will  into  an 
automobile  owned  by  defendant  Marshall  and  carried  him  as 
a  prisoner  through  the  pubUc  streets  to  the  Sheepshead  Bay 
poUce  station,  and  there  publicly  and  imlawfully  assaulted 
and  searched  him  and  publicly  humiliated  and  disgraced  him, 
and  without  warrant  or  legal  process  kept  him  as  a  prisoner 
in  a  cell  in  said  police  station  over  night  without  food;  and  the 
next  morning,  likewise  without  any  warrant  or  legal  process, 
continued  his  imprisonment  by  taking  him  through  the  public 
streets  to  the  Magistrate's  Court  at  Coney  Island,  without 
having  down  to  that  time  filed  any  chaise  against  him;  that 
defendants  then  and  there  knowingly,  wrongfully  and  mali- 
ciously caused  a  false  charge  to  be  made  against  the  plaintiff, 
which  was  vitally  defective  and  did  not  state  the  commission 
of  any  crime,  and  was,  therefore,  void  and  of  no  effect  and 
conferred  upon  the  Magistrate's  Court  no  jurisdiction;  that 
no  testimony  was  taken  before  the  Magistrate's  Court,  but 
the  court,  acting  arbitrarily  and  without  jurisdiction  and 
wholly  upon  an  invalid  and  defective  information  which 
defendants  presented,  held  plaintiff  to  answer  before  the 
Court  of  Special  Sessions;  that  in  said  information  defendants 
charged  the  plaintiff  with  having  sold  to  one  of  the  patrons 
of  the  bath  a  ticket  bearing  the  stamp  "  Good  only  on  date 
purchased,"  which  was  an  earlier  date  than  that  on  which 
he  sold  it;  that  the  information  did  not  state  a  crime,  for 
the  reason  that  the  ticket  was  worthless  and  of  no  effect  and 
had  ceased  to  be  the  property  of  the  defendants;  that  plaintiff 
was  innocent  of  the  charge  and  had  not  committed  any  of  the 
acts  charged,  as  defendants  well  knew;  that  thereafter,  at 
the  instigation  of  the  defendants,  plaintiff  was  brought  up 
for  trial  before  the  Court  of  Special  Sessions;  that  the  infor- 
mation which  was  presented  to  the  Court  of  Special  Sessions 
differed  in  "  certain  essential  respects  from  the  information 
which  had  been  presented  to  the  Magistrate  "  and  "  stated  a 
different  charge  than  that  upon  which  the  plaintiff  was  held 
for  the  Court  of  Special  Sessions  and  was  itself  invalid; " 
that  as  a  result  of  the  trial  before  the  Court  of  Special  Sessions 
"  an  invalid  finding  of  guilty  was  entered  against  the  plainr 
tiff,  and  plaintiff  was  remanded  and  imprisoned  without  valid 
warrant  or  legal  process  and  held  without  bail  for  six  dajrs, 


Digitized  by 


Google 


Hbndrix  v.  Manhattan  Beach  Development  Co.    115 

App.  Div.]  First  Department,  December,  1917. 

and  then  discharged  without  judgment;"  that  as  no  judg- 
ment was  entered  against  the  plaintiff  it  was  impossible  for 
him  to  appeal  and  that  he  is  without  remedy  except  by  this 
action;  that  in  all  of  the  matters  alleged  defendants  ''  acted 
maliciously  and  wilfully  and  without  reasonable  or  probable 
cause,  well  knowing  that  the  plaintiff  was  not  guilty  of  any 
crime,"  and  that  the  ticket  which  defendants  charge  the 
plaintiff  with  having  sold  "  was  valueless  and  worthless  and 
had  previously  been  sold  by  them  and  was  no  longer  owned 
by  them; "  that  by  reason  of  these  acts  of  the  defendants 
the  plaintiff  was  injured  in  his  good  name  and  credit  and 
suffered  in  body  and  mind  by  reason  of  the  disgrace  attendant 
thereon,  and  was  subjected  to  expenses  and  disbursements 
and  counsel  fees  aggregating  $6,800,  and  has  sustained  damages 
in  the  premises  in  the  sum  of  $25,000. 

These  allegations  constitute  an  insufficient  statement  of 
facts,  if  it  was  intended  to  charge  the  defendants  with  lia- 
bility for  an  assault  made  upon  the  plaintiff  after  he  was 
arrested  and  imprisoned  at  the  bathing  house,  or  while  in 
the  automobile,  or  in  the  police  station,  or  on  the  way  from 
the  station  to  the  Magistrate's  Court.  The  mere  charge 
that  the  defendants  assaulted  the  plaintiff  is  a  conclusion 
and  not  a  statement  of  facts  sufficient  to  authorize  a  recovery 
for  an  actionable  assault  within  the  provisions  of  section 
481  of  the  Code  of  Civil  Procedure,  which  require  a  plain 
and  concise  statement  of  the  facts  constituting  the  cause  of 
action.  {Shapiro  v.  Michelsoriy  19  Tex.  Civ.  App.  615;  47  S.  W. 
Rep.  746;  Connelly  v.  American  Bonding  &  Trust  Co.,  113  Ky. 
903;  69  S.  W.  Rep.  959;  Stivers  v.  Baker,  87  Ky.  508;  9  S.  W. 
Rep.  491;  5  C.  J.  650.) 

If  it  was  intended  to  allege  an  action  for  malicious  prosecu- 
tion the  facts  stated  are  insufficient,  for  it  does  not  appear 
that  the  prosecution  has  terminated  favorably  to  the  plaintiff. 
It  is  allied  that  he  was  held  by  the  magistrate  and  foimd 
guilty  by  the  Court  of  Special  Sessions;  and  the  fair  inference 
from  the  facts  allied  is  that  the  sentence  was  suspended. 
The  alleged  want  of  jurisdiction  of  the  magistrate  and  court 
which  tried  the  plaintiff,  and  insufficiency  of  the  informations, 
are  conclusions  without  the  allegation  of  the  requisite  facts 
to  support  them,  as  is  also  the  allegation  that  the  information 
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on  which  he  was  tried  was  not  the  same  in  effect  as  the  one 
on  which  he  was  held.  The  plaintiff  must  all^e  what  is 
tantamount  to  termination  of  the  criminal  prosecution  favor- 
ably to  him.  {Rcbbina  v.  Robbins,  133  N.  Y.  597;  Crescent 
Live  Stock  Co.  v.  Butchers'  Union,  120  U.  S.  141;  HaXber- 
stadt  V.  New  York  Life  Ins.  Co.,  194  N.  Y,  1 ;  Reit  v.  Meyer, 
160  App.  Div.  752.)  The  case  of  People  v.  Fabian  (192  N.  Y. 
443),  relied  on  by  plaintiff  in  support  of  his  contention  that  a 
finding  of  guilty  without  a  judgment  passing  sentence  is  not 
a  conviction  within  the  contemplation  of  the  constitutional 
provisions,  is  not  in  point,  for  it  does  not  hold  that  a  verdict 
or  finding  of  guilt  is  a  termination  of  the  prosecution  in  favor 
of  the  accused.  Counsel  for  the  plaintiff  contends  that  a 
sufficient  cause  of  action  for  malicious  prosecution  is  allied 
and  he  cites  in  support  of  his  contention  Johnson  v.  Oirdwood 
(7  Misc.  Rep.  651 ;  affd.  on  opinion  of  General  Term  of  the 
Conunon  Pleas,  143  N.  Y.  660);  Mesnier  v.  Denike  (82  App. 
Div.  404) ;  Nicholson  v.  Sternberg  (61  id.  51) ;  Beall  v.  Dadirrian 
(62  Misc.  Rep.  125;  affd.  on  opinion  of  Special  Term,  133 
App.  Div.  943),  and  Dennis  v.  Ryan  (65  N.  Y.  385).  In 
Johnson  v.  Oirdwood  (supra)  it  was  held  that  a  conviction 
allied  to  have  been  brought  about  by  duress  and  conspiracy 
on  the  part  of  the  defendants  does  not  bar  an  action  for  false 
arrest  or  malicious  prosecution,  and  that  the  judgment  of 
conviction,  not  being  between  the  same  parties,  is  open  to 
impeachment  on  those  grounds;  and  the  oth^  authorities 
cited  tend  to  sustain  that  proposition.  In  Cuniff  v.  Beecher 
(84  Hun,  137)  it  was  held  that  a  conviction  was  a  bar  to  an 
action  either  for  false  imprisonment  or  malicious  prosecution 
unless  it  be  shown  that  it  was  brought  about  through  fraud  or 
conspiracy  participated  in  by  the  court  as  well  as  the  defend- 
ants, but  doubtless,  in  view  of  the  decision  in  Johnson  v. 
Girdwoodj  it  would  not  be  essential  to  warrant  the  impeach- 
ment of  the  conviction  as  a  bar  to  such  an  action  to  show 
that  the  court  participated  in  the  fraud  or  conspiracy.  In 
this  complaint,  howev^,  there  are  no  facts  alleged  to  impeach 
the  conviction  of  the  plaintiff  in  the  Court  of  Special  Sessions. 
It  is  not  alleged  that  the  conviction  was  brought  about  by 
fraud  or  conspiracy  on  the  part  of  the  defendants  or  by  false 
testimony  given  by  them  or  in  their  behalf  or  at  their  instance. 
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The  only  remaining  theory  for  sustaining  the  complaint 
is  that  a  false  arrest  and  imprisonment  are  sufficiently  shown. 
It  is  not  alleged  what  charge  or  that  any  charge  was  made 
against  the  plaintiff  when  he  was  first  arrested  and  imprisoned 
It  iS;  however,  alleged  that  the  defendants  caused  the  arrest 
and  imprisonment  of  the  plaintiff  without  warrant  or  other 
legal  process,  and  that  he  was  guilty  of  no  crime  and,  in  effect, 
that  they  detained  him  against  his  will  for  upwards  of  two 
hours  without  delivering  him  to  a  peace  officer  or  taking  him 
before  a  magistrate;  and  that  they  then  took  him  to  the  police 
station  and  there  caused  him  to  be  imprisoned  over  night 
without  warrant  or  other  legal  process.    I  am  of  opinion  that 
these  allegations  are  sufficient  to  sustain  the  action  as  one 
for  false  arrest  and  imprisonment.    On  no  theory  could  the 
crime,  if  committed  by  the  plaintiff,  be  more  than  a  misde- 
meanor, and  arrest  therefor  by  the  defendants  without  a 
warrant  could  only  be  justified  if  the  crime  was  committed 
in  their  presence.    (Code  Crim.  Proc.  §  183.)    That  is  not 
to  be  inferred  from  the  allegations  of  the  complaint;  and  the 
burden  would  be  on  the  defendants  to  show  it  (Adams  v. 
Schwartz,  137  App.  Div.  230;  Couaina  v.  Swords,  14  id.  338; 
affd.,  162  N.  Y.  625;  Ackroyd  v.  Ackroyd,  3  Daly,  38;  Shaw 
V.  Jayne,  4  How.  Pr.  119),  but  even  if  the  arrest  of  ihe  plaintiff 
was  lawful,  it  cannot  be  said  as  matter  of  law  that  there  was 
no  unnecessary  delay  in  taking  him  before  a  magistrate  or 
deUvering  him  to  a  peace  officer,  as  required  by  section  185 
of  the  Code  of  Criminal  Procedure.    If  there  was  such  unneces- 
sary delay,  then  the  arrest  itself  became  unlawful  on  the  theory 
that  the  defendants  were  trespassers  ab  initio  and  so  continued 
down  to  the  time  when  the  plaintiff  was  lawfully  held  under 
a  warrant  of  commitment,  regardless  of  whether  or  not  the 
plaintiff  was  guilty  of  any  crime.     (Pastor  v.  Regan,  9  Misc. 
Rep.  547;  Snead  v.  BonnM,  49  App.  Div.  330;  affd.,  166 
N.  Y.  325;  Tohin  v.  Bell,  73  App.  Div.  41;  Davis  v.  Carroll, 
172  id.  729.    See,  also,  Davem  v.  Drew,  153  App.  Div.  844; 
affd.,  sub  nom.  Davem  v.  Breen,  214  N.  Y.  681.)     We  are  of 
opinion,  therefore,  that  without  regard  to  whether  or  not  the 
plaintiff  was  found  guilty  on  the  charge  on  which  he  was 
arrested,   a  sufficient  cause  of  action  for  false  arrest  and 
imprisonment  is  shown. 
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It  follows  that  the  judgment  and  order  should  be  reversed 
with  costs,  and  motion  for  judgment  on  the  pleadings  denied, 
with  ten  dollars  costs,  but  with  leave  to  defendants  to  with- 
draw the  demurrer  and  move  or  plead  over  on  payment  of 
the  costs  of  the  appeal  and  motion. 

Clarke,  P.  J.,  Dowling  and  Page,  J  J.,  concurred;  Smith,  J., 
concurred  in  result. 

Judgment  reversed,  with  costs,  and  motion  denied,  with 
ten  dollars  costs,  with  leave  to  defendants  to  move  or  plead 
over  as  stated  in  opinion. 


The  People  op  the  State  op  New  York  ex  rel.  James  A. 
Garritt,  Appellant,  v.  William  A.  Walsh,  City  Judge  of 
Yonkers,  Respondent. 

Second  Department,  December  21,  1917. 

Court  —  municipal  corporations  —  city  Judgre  of  Tonken  is  city 
officer  —  vacancy  in  said  office  may  be  fiUed  by  appointment  by 
mayor  —  city  Judge,  although  appointed,  not  elected,  may  remove 
probation  officer  —  removal  of  veteran  fireman  from  said  office 
must  be  on  charges  and  after  hearing. 

The  city  judge  of  the  city  of  Yonkers  is  a  city,  not  a  State  officer,  and  the 
mayor  of  said  city,  not  the  Governor  of  the  State,  has  the  power  to  fill 
a  vacancy  in  said  office  by  appointment. 

A  city  judge  of  the  city  of  Yonkers,  although  appointed  to  fill  a  vacancy 
and  not  elected  by  the  people,  has  power  to  appoint  probation  officers. 

But  where  a  veteran  volimteer  fireman  has  been  appointed  to  the  position 
of  chief  probation  officer  of  the  Court  of  Special  Sessions  in  the  city  of 
Yonkers,  as  said  position  is  classified  in  the  competitive  class  by  the 
municipal  civil  service  commission  with  the  approval  of  the  mayor  and 
of  the  state  Civil  Service  Commission,  said  probation  officer  cannot 
be  removed  without  charges  and  without  a  hearing  at  the  pleasure  of 
the  city  judge. 

Appeal  by  the  relator,  James  A.  Garrity,  from  an  order 
of  the  Supreme  Court,  made  at  the  Westchester  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  West- 
chester on  the  28th  day  of  August,  1917,  denying  his  applica- 
tion for  a  peremptory  writ  of  mandamus. 
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Ralph  Earl  Prime^  Jr.,  for  the  appellant. 

George  V.  Walling  for  the  respondent. 

Thomas,  J. : 

The  appellant  was  appointed  in  1909  chief  probation  officer 
by  the  city  judge  of  Yonkers,  and  was  removed  in  1917  by 
the  defendant,  who,  by  reason  of  a  vacancy  in  the  office  of 
city  judge  of  the  City  Court  of  Yonkers,  had  been  appointed 
to  that  position  by  the  mayor  of  the  city  of  Yonkers.  Appel- 
lant contends  (1)  that  the  city  judge  is  not  an  officer  of  the 
city  of  Yonkers,  and,  therefore,  the  mayor  had  no  power  to 
appoint  Walsh  to  the  vacancy,  but  that  the  appointment 
rests  with  the  Governor;  (2)  that  if  Walsh  was  city  judge, 
it  was  by  appointment,  and  that  appellant  could  be  removed 
only  by  a  "city  judge  elected;"  (3)  that  appellant  had  been  a 
volunteer  fireman  appointed  to  the  position  of  chief  probation 
officer  of  the  Coiut  of  Special  Sessions,  a  position  classified 
in  the  competitive  class  of  the  civil  service  by  the  municipal 
civil  service  commission,  which  classification  was  approved 
by  the  mayor,  and  by  the  State  Civil  Service  Commission, 
and  that  he  was  removed  without  charges,  or  facts  justifying 
charges,  and  without  hearing.  The  appellant  urges  that  the 
City  Court  of  Yonkers  and  the  Coiut  of  Special  Sessions  are 
not  courts  of  the  city,  but  are  inferior  local  courts  of  the  State 
of  New  York,  and  that  the  city  judge  who  presides  in  such 
courts  is  not  a  city  officer.  Chapter  452  of  the  Laws  of  1908 
is  ''  An  act  to  supplement  the  general  laws  relating  to  the 
government  of  the  city  of  Yonkers,  and  to  revise  and  consol- 
idate the  local  laws  relating  thereto."  It  continues  "  The 
city  of  Yonkers,"  sets  its  bounds  and  boxmds  its  wards, 
describes  the  powers  of  the  common  council,  and  contains  the 
provisions  appropriate  to  the  charter  of  a  city.  Article  2, 
section  1,  provides:  "  There  shall  be  elected  by  the  qualified 
electors  of  the  city,  in  addition  to  such  other  officers  as  are 
or  may  be  provided  by  law,  a  city  judge  and  four  justices 
of  the  peace.  The  term  of  office  of  the  city  judge  shall  be 
six  years  and  the  term  of  the  justices  of  the  peace  shall  be 
four  years.  The  city  judge  and  the  foiu*  justices  of  the  peace 
now  in  office  shall  continue  in  office  for  the  remainder  of  the 
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terms  for  which  they  were  respectively  elected.  The  city 
judge  shall  be  an  attorney  of  the  Supreme  Court  of  the  State 
of  New  York,  and  shall  be  and  continue  a  resident  of  the  city 
of  Yonkers  during  his  term  of  office."  Section  4  (Art.  2) 
provides:  "  Any  elective  officer,  except  city  judge  and 
justices  of  the  peace,  may  be  removed  from  office  for  mis- 
conduct or  malversation  in  office  by  the  Governor  in  the  same 
manner  as  sheriffs."  Then  the'  section  provides  that  justices  of 
the  peace  may  be  removed  for  cause  in  the  same  manner 
as  are  justices  of  the  peace  of  towns;  that  a  supervisor  or 
an  assessor  may  be  removed  for  misconduct  by  the  common 
council,  and  adds:  ''  Nothing  herein  shall  restrict  the  right 
of  removal  otherwise  vested  in  any  board  or  officer  of  the 
city,  but  the  powers  herein  conferred  shall  be  additional  to 
any  such  other  provisions  for  removal."  Article  13  provides 
for  a  "  department  of  the  judiciary."  Section  1  thereof  declares 
that  '^  The  court  of  criminal  jurisdiction  now  existing  in  the 
city  of  Yonkers^  known  as  the  Court  of  Special  Sessions,  is 
hereby  continued,"  with  the  powers  of  such  courts  and  further 
powers  "  hereinafter  provided,"  and  then  this:  "  The  city 
judge  of  Yonkers  shall  be  the  judge  of  the  City  Court  of 
Yonkers  and  also  judge  of  the  Court  of  Special  Sessions,  and 
as  judge  of  said  Court  of  Special  Sessions  shall  have  jiuis- 
diction,  exclusive  of  any  justice  of  the  peace,  within  the  cor- 
porate limits  of  the  city,  to  issue  all  criminal  process,  and  all 
process  other  than  in  civil  actions."  Section  2  defines  the 
exclusive  jurisdiction  of  the  city  judge  to  try  offenses,  and 
provides:  "  The  city  judge  elected  may  appoint  such  niunber 
of  clerks,  stenographers,  interpreters,  assistants,  and  other 
attendants  as  may  be  prescribed  by  the  board  of  estimate 
and  apportionment.  ♦  ♦  ♦  All  appointees  of  the  city 
judge,  including  those  in  office  when  this  act  takes  effect, 
shall  hold  their  respective  positions  during  the  pleasure  of 
the  city  judge  elected,"  and  their  salary  or  remuneration  shall 
be  fixed  by  the  board  of  estimate.  Section  13  provides  for 
designation  by  the  mayor  of  ^'an  acting  city  judge,"  and 
prescribes  his  qualifications,  and  when  he  shall  serve.  Section 
15  deals  with  the  powers  of  the  city,  judge  to  impose  or  sus- 
pend sentence,  power  to  release  on  probation  under  the  charge 
of  a  probation  officer,  and  then  states:     '^  The  city  judge 
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of  YonkerB  may  appoint  such  number  of  salaried  probation 
officers,  to  hold  office  during  his  pleasure,  at  a  salary  fixed 
by  the  board  of  estimate  and  apportionment  as  may  be  pre- 
scribed by  the  board  of  estimate  and  apportionment  upon 
the  recommendation  of  the  city  judge,  and  may  include  one 
or  more  female  probation  officers.  The  said  city  judge  may 
appoint  from  time  to  time,  to  serve  at  his  pleasure,  and  without 
compensation,  such  additional  number  of  probation  officers 
as  he  may  deem  desirable."  Section  16  r^ulates  the  duties 
of  the  probation  officer,  provides  for  his  reporting  to  the  city 
judge,  and  ends:  ''  Each  probation  officer  appointed  by  the 
city  judge  shall  perform  such  further  duties  as  shall  be  desig- 
nated or  required  of  him  by  said  judge."  The  survey  of  the 
charter  should  be  considered  in  connection  with  the  act  in 
relation  to  cities  of  the  second  class.  The  Second  Class  Cities 
Law  (Consol.  Laws,  chap.  53;  Laws  of  1909,  chap.  55)  provides 
(§  10):  '^City  officers,  within  the  meaning  of  this  chapter, 
include  all  persons  elected  or  appointed  to  any  office  of  the 
city  created  or  authorized  by  this  chapter  or  otherwise  by 
law.''  The  respondent's  contention  is  that  the  words  '^  other* 
toise  by  law  "  include  the  supplemental  charter  of  Yonkers, 
and,  therefore,  the  city  judge  for  which  that  charter  provides. 
Section  14  provides:  ''  All  elections  of  city  officers,  including 
supervisors  and  judicial  officers  of  a  city  court  or  inferior 
local  court,  shall  be  held,"  etc.  Section  15  is:  '^  Vacancies. 
If  a  vacancy  shall  occur,  otherwise  than  by  expiration  of 
term,  in  an  elective  office  of  the  city,  including  that  of  super- 
visor, the  mayor  shall  appoint  a  person  to  fill  such  vacancy." 
The  section  then  provides  for  the  duration  of  the  term  of  the 
appointee.  Appellant  regards  it  significant  that  ''judicial 
officers  of  a  city  court  or  inferior  local  court "  are  not  men- 
tioned, as  in  section  14.  Perhaps  it  was  thought  that  as  a 
supervisor  is  usually  a  town  officer,  he  should  be  mentioned 
specially.  The  appellant  insists  that  the  office  of  city  judge 
of  Yonkers  was  created  or  authorized  by  earlier  acts,  and 
that  the  supplemental  charter  merely  declued  that  an  already 
existing  officer  should  be  elected.  Even  so,  the  office  of  city 
judge  of  Yonkers  la  an  '^ office"  of  the  city  of  Yonkers 
"  created  or  authorized  *  *  *  by  law."  There  had  been 
an  office  of  city  judge  of  Yonkers,  recognized  by  earlier  acts. 
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The  supplemental  charter  declares  that  a  city  judge  shall  be 
elected,  and  careful  provision  is  made  therefor.  ''  The  city 
judge  "  then  in  office  is  continued  for  the  remainder  of  his 
term.  The  city  judge  becomes  within  the  city  of  Yonkers 
the  judge  of  the  Court  of  Special  Sessions,  but  he  does  not 
cease  to  be  a  city  judge  elected  as  the  act  provides.  His 
powers  as  a  judge  of  Special  Sessions  are  somewhat  defined 
by  section  2  of  article  13,  but  it  is  said:  ^'  He  shall  possess 
such  other  powers  and  perform  such  other  duties  as  now  are 
or  hereafter  may  be  conferred  or  imposed  by  law."  That 
refers  imdoubtedly  to  the  duties  and  powers  of  the  existing 
city  ju(}ge,  but  I  cannot  believe  that  the  city  judge  was  lifted 
out  of  the  charter  as  a  city  officer  and  exalted  to  the  rank  of 
a  State  officer  appointable  in  case  of  vacancy  by  the  Governor. 
The  history  of  the  City  Court  of  Yonkers,  indicates  concluavely 
that  the  judge  is  an  officer  of  the  city.  Chapter  866  of  the 
Laws  of  1872,  repealed  by  the  supplemental  charter  in  question 
(Laws  of  1908,  chap.  452),  is  '^  An  act  to  incorporate  the 
city  of  Yonkers,"  and  declares  (Tit.  2,  §  1):  "  The  officers 
of  the  city  shall  be  as  follows:  a  mayor;  a  city  judge;"  etc. 
The  act  provides  that  officers  of  the  city  elected  by  general 
election  "  shall  be  a  mayor  and  city  judge,"  and  fixes  the 
term  of  the  city  judge,  states  his  qualifications  and  jurisdiction, 
and  provides  for  his  removal  by  the  County  Court.  It  was 
that  city  judge,  an  officer  of  the  city  of  Yonkers,  who  was  con- 
tinued in  the  supplementary  charter.  By  chapter  61  of  the 
Laws  of  J873  the  jurisdiction  of  the  City  Court  of  Yonkers 
was  enlarged,  and  it  was  made  a  court  of  record.  Its  civil 
jurisdiction  was  extended,  and  the  powers  and  jurisdiction 
of  the  "  city  judge  of  Yonkers  "  were  increased.  Chapter  61 
of  the  Laws  of  1873  was  not  directly  repealed  in  the  supple- 
mental charter,  and  is  probably  continued  by  that  act  (Art. 
14,  §  2).  Section  2  of  the  Judiciary  Law  (Consol.  Laws,  chap. 
30;  Laws  of  1909,  chap.  35;  formerly  Code  Civ.  Proc.  §  2) 
declares  that  ''  Each  of  the  following  courts  of  the  State  is  a 
court  of  record,"  and  enumerates  among  others  the  City  Court 
of  Yonkers,  but  it  does  not  say  that  the  city  judge  shall  be 
other  than  an  officer  of  the  city.  Section  2234  of  the  Code  of 
Civil  Procedure  mentions  the  city  judge  of  Yonkers.  The 
same  Code  by  sections  3203-3206  provides  for  the  civil  juris- 
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diction  of  "  the  City  Court  of  Yonkere."    A  note  under  these 
sections  refers  to  some  other  scources  of  jurisdiction.    Chapter 
416  of  the  Laws  of  1893,  which  I  do  not  find  directly  repealed, 
is  ''  An  act  in  relation  to  the  City  Court  of  Yonkers."    The  act 
states  the  jurisdiction  of  the  City  Coiul;  of  Yonkers,  the  powers 
of  the  city  judge,  makes  provision  for  his  removal  by  the 
General  Term  of  the  Second  Department,  and  among  other 
thing^  deals  with  the  subject  of  the  clerk,  marshal,  the  practice, 
jurors,  trials,  and  provides  for  a  stenographer  of  the  City  Court 
and  of  the  Coiui;  of  Special  Sessions,  who  shall  hold  his  office 
during  the  pleasure  of  the  city  judge.    Such  history  indicates 
very  clearly  that  the  city  judge  is  a  city  officer,  although  he 
existed  before  the  supplemental  charter,  and  that  in  case  of 
vacancy  he  may  be  appointed  by  the  mayor  imder  the  Second 
Class  Cities  Law.    If  the  point  of  the  learned  coimsel  for  the 
appellant,  that  the  Court  of  Special  Sessions  is  not  a  court  of 
the  city  of  Yonkers,  be  correct,  it  does  not  follow  that  the  city 
judge  of  Yonkers,  appointed  by  law  to  preside  in  that  court,  is 
not  an  officer  of  the  city  of  Yonkers.    A  city  judge  is  appointed 
to  sit  in  the  Special  Sessions,  and  if  he  be  an  officer  of  the  city 
he  does  not  cease  to  be  one  because  appointed  to  duty  in  the 
Special  Sessions,  whatever  its  relation  to  the  city  be.    The 
supplemental  charter  does  not  say  that  the  judge  of  the  Court 
of  Special  Sessions  may  appoint  probation  officers,  but  that 
the  city  judge  may  do  so.    So  the  conclusion  is  reached  that 
the  city  judge  of  Yonkers  is  an  officer  of  the  city,  whatever 
may  be  the  nature  of  the  Court  of  Special  Sessions  in  which  he 
presides.    The  appellant's  argument  that  the  "city  judge 
eUded  may  appoint    *    ♦    ♦    clerks,  stenographers,  inter- 
preters, assistants,  and  other  attendants,"  etc.,  and  that  ''all 
appointees  of  the  city  judge,  including  those  in  office  when 
this  act  takes  effect,  shall  hold  their  respective  positions  during 
the  pleasure  of  the  city  judge  elected,^^  deserves  some  considera- 
tion.   When  a  person  is  appointed  to  an  office  to  fill  a  vacancy 
he  is  endowed  usually  with  the  powers  that  belong  to  the 
occupant  of  the  office.    The  use  of  the  word  "  elected  "  in 
the  language-  quoted  is  obscure.    It  could  hardly  be  expected 
that,  if  there  were  vacancies  in  the  positions  of  clerks,  stenog- 
raphers, interpreters  or  assistants,  the  judge  would  not  have 
power  to  fill  the  positions.    In  any  case,  the  power  to  appoint 
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probation  officers  is  given  to  the  city  judge  of  Yonkers  and 
not  to  the  city  judge  elected.  The  office  is  one  that  has  a 
peculiarly  confidential  relation  to  the  judge,  and  it  would 
seem  reasonable  that  he  should  have  the  power  to  use  or 
disuse  him  as  he  sees  fit.  The  position  of  the  appellant  is 
to  the  effect  that  he  is  protected  by  the  civil  service  laws.  The 
appellant  had  no  fixed  term  of  office.  His  tenure  depended  upon 
the  pleasure  of  the  city  judge,  who,  as  the  statute  declares, 
''may  appoint  such  number  of  saJaried  probation  officers, 
to  hold  office  during  his  pleasure."  In  People  ex  rel.  McNeUe 
v.  Olynn  (128  App.  Div.  257)  it  was  decided  that,  where  the 
statute  provided  that  the  State  Comptroller  shall  appoint 
''  and  may  at  pleasure  remove  "  a  stated  number  of  appraisers, 
he  may  remove  an  appraiser  at  will  and  without  charges  or 
a  hearing,  although  he  be  a  veteran  or  fireman.  Since  the 
decision  in  the  McNeile  case  there  has  been  decision  that 
must  be  taken  into  accoimt.  The  position  of  chief  probation 
officer  was,  before  relator's  appointment,  classified  by  the 
municipal  civil  service  commission  of  the  city  of  Yonkers,  to 
which  has  been  added  the  approval  of  the  State,  and'  the 
classification  continues.  The  question  arises  whether  the 
city  judge  is  deprived  of  the  power,  which  the  statute  gives* 
him,  by  this  interposition  of  other  officials.  In  other  words, 
the  supplemental  charter  fixed  the  status  of  the  probation 
officer,  boimded  his  term  by  the  pleasure  of  the  appointing 
power,  and  the  problem  is  whether,  in  exercising  his  right 
to  terminate  the  service,  the  city  judge  must  make  a  charge 
affecting  the  qualification  of  the  incumbent  and  upon  a  hear- 
ing pass  upon  the  truth  of  it.  That  would  permit  civil  service 
officers  to  qualify  the  pleasure  of  the  city  judge.  But  chapter 
15  of  the  Laws  of  1909,  as  amended  by  chapter  264  of  the  Laws 
of  1910  (Consol.  Laws,  chap.  7),  prescribes  that  a  person  related 
to  the  volunteer  fire  service,  as  is  the  relator,  should  not  be 
removed  from  a  position  by  appointment  or  employment  in 
a  city,  except  for  incompetency  or  misconduct  shown  after 
a  hearing  upon  due  notice  upon  stated  charges,  and  a  right 
of  review  is  given.  In  People  ex  rel.  Fallon  v. -Wright  (150 
N.  Y.  444)  the  court  enforced  a  statute  found  to  involve  a 
similar  provision,  and  even  reversed  the  finding  of  the  officer 
exercising  the  right  of  removal  after  such  hearing.    If  it  be 
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said  that  the  civil  service  officials  could  not  subject  the  relator 
in  the  present  case  to  the  civil  service,  the  argument  is  met 
by  Matter  of  Simana  v.  McGuire  (204  N.  Y.  253).  Judge 
Werner  states:  '^  The  question  is  whether  the  probation 
officers,  to  be  appointed  by  the  justices  of  the  Court  of  Special 
Sessions  in  the  city  of  New  York,  are  to  be  placed  in  the  exempt 
class  or  in  the  competitive  class  under  the  Civil  Service  Law. 
The  respondent,  one  of  the  appointees,  and  the  justices  of 
the  Court  of  Special  Sessions,  assert  that  the  position  of 
probation  officer  is  one  which,  by  reason  of  its  peculiar  and 
manifold  duties  as  defined  in  section  11a  of  the  Code  of  Crim- 
inal Procedure,  no  less  than  by  the  express  terms  of  the  statute 
creating  the  Court  of  Special  Sessions  and  defining  the  duties 
and  powers  of  its  officers,  belongs  in  the  exempt  class.''  The 
opinion  finally  states:  "  The  point  in  the  case  at  bar  is  that 
we  cannot  hold  as  matter  of  law  that  the  position  of  proba- 
tion officer,  under  section  96,  chap  659,  Laws  of  1910,  is  one 
which  cannot  be  properly  placed  in  the  competitive  class  of 
the  civil  service,  and  for  that  reason  the  question  must  be 
left  to  the  decision  of  the  Civil  Service  Commission."  Such 
section  96  of  the  Inferior  Criminal  Courts  Act  of  the  City  of 
New  York  provides  for  the  appointment  and  removal  of  pro- 
bation officers,  and  declares:  "  The  chief  probation  officers 
and  all  other  probation  officers  shall  be  deemed  the  confi- 
dential officers  of  the  justices  and  magistrates.  The  chief 
justice  or  the  chief  city  magistrate,  as  the  case  may  be,  or  a 
majority  of  the  justices  or  a  majority  of  each  board  of  magis- 
trates, may  at  pleasure  remove  the  chief  probation  officer 
or  any  probation  officer."  (See,  also.  Laws  of  1915,  chap. 
531,  amdg.  said  §  96.)  One  object  of  placing  the  persons  in 
the  competitive  class  is  to  present  persons  from  whom  the 
appointing  officer  may  make  selection,  being  advised  thereby 
of  qualifications  which  he  might  not  otherwise  be  able  con- 
veniently to  obtain.  But  the  governing  decision  is  that  the 
relator,  holding  a  confidential  office  at  the  pleasure  of  the 
city  judge,  may  be  classified  in  the  civil  service  so  that  the 
appointee  cannot  be  removed  at  the  pleasure  of  the  officer 
appointing  him,  but  only  upon  a  decision  after  trial  that  the 
appointee  is  incompetent  or  has  been  guilty  of  misconduct, 
and  there  must  be  sufficient  facts  of  record  to  sustain  the 
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finding  or  it  will  be  reversed  and  the  appointee  continued, 
although  the  city  judge's  pleasure  is  otherwise. 

The  order  should  be  reversed  and  the  application  for  writ 
granted;  with  fifty  dollars  costs  and  disbursements. 

Jenks,  p.  J.,  Stapleton,  Mills  and  Putnam,  JJ.,  concurred. 

Order  reversed  and  application  for  writ  granted,  with  fifty 
dollars  costs  and  disbursements. 


In  the  Matter  of  the  Transfer  Tax  upon  the  Estate  of  John 
G.  Wendel,  Deceased. 

Rebecca  A.  D.  Wendel  Swope  and  Ella  V.  von  E.  Wendel, 
as  Administratrices,  etc.,  of  John  G.  Wendel,  Deceased, 
and  Others,  Appellants;  Comftrolleb  of  the  State 
OF  New  York,  Respondent. 

Second  Department,  December  21,  1917. 

Wills  —  construction  —  vested   remainder  —  tax  —  transfer   tax   on 
transfers  by  deed  in  execution  of  power  of  appointment. 

Where  a  testator  who  died  in  1876  devised  certain  lands  to  his  son  for 
life,  with  authority  to  appoint  said  lands  among  his  issue  or  his  sisters 
by  deed  or  will,  and,  in  case  the  son  should  leave  no  valid  appointment 
or  issue,  devised  the  lands  to  his  sisters,  the  sisters  had  a  vested  interest, 
which  is  not  subject  to  a  transfer  tax. 

Transfers  by  deeds  executed  three  years  prior  to  the  death  of  the  grantor 
in  pursuance  of  a  power  of  appointment  in  the  will  of  his  father  who 
died  before  any  statute  in  this  State  imposed  an  inheritance  or  transfer 
tax,  are  not  subject  to  a  transfer  tax. 

Such  transfers,  not  being  dependent  on  or  connected  with  death,  are  clearly 
without  the  legislative  intention,  and  beyond  the  purview  of  the  statute. 

Separate  appeals  by  Rebecca  A.  D.  Wendel  Swope  and 
another,  as  administratrices,  and  others,  from  an  order  of  the 
Surrogate's  Court  of  the  coimty  of  Westchester,  entered  in 
the  office  of  said  Surrogate's  Court  on  the  17th  day  of  April, 
1917,  dismissing  their  appeal  from  the  appraisal  of  the  property 
of  John  G.  Wendiel,  deceased,  and  also  from  the  order  of  said 
Surrogate's  Court  entered  therein  on  the  13th  day  of  March, 
1917,  fixing  the  transfer  tax  herein  and  affirming  a  sup- 
plemental report  of  the  appraiser,  and  also  from  an  order  of 
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said  Surrogate's  Court  entered  on  the  5th  day  of  May,  1916, 
upon  the  appeal  taken  by  the  said  Comptroller  from  the 
orders  of  the  surrogate  made  and  entered  on  the  10th  and 
24th  days  of  March,  1916,  respectively. 

Lewis  L.  Delafield  [George  Flint  Warren,  Jr.,  and  Alfred 
Gregory  with  him  on  the  brief],  for  the  appellants. 

Francis  A.  Winslow,  for  the  respondent. 

Putnam,  J.: 

These  appeals  question  the  power  to  tax  transfers  by  deed 
in  execution  of  a  power  of  appointment  in  the  will,  made  in 
1875,  of  the  deceased's  father,  John  D.  Wendel,  who  died  in 
1876  before  any  statute  in  this  State  imposed  an  inheritance 
or  transfer  tax. 

John  D.  Wendel,  by  paragraph  21  of  his  will,  devised  to 
his  son  John  G.  Wendel  certain  lots  in  New  York,  "  to  have 
and  to  hold  *  *  *  for  and  during  his  life,  the  rents 
issues  and  profits  I  devote  expressly  to  his  own  use  and  benefit, 
and  I  authorize  him  to  appoint  the  said  real  estate  to  and 
amongst  his  lawful  issue  or  to  his  sisters  or  their  issue  in  such 
share  and  for  such  Estates  and  on  such  conditions  as  he  may 
think  fit  by  deed  or  by  Will,  and  in  case  he  shall  leave  no  such 
valid  appointment  I  devise  the  said  lots  of  land  to  his  lawful 
issue  and  if  he  shall  leave  no  such  issue  then  to  his  sisters, 
their  heirs  and  assigns  in  fee  simple  forever." 

On  January  23,  1911,  said  John  G.  Wendel  conveyed 
these  lands  to  his  sisters  in  pursuance  of  this  power  of  appoint- 
ment, by  separate  deeds  which  included  also  his  own  life 
interest  therein.  They  were  all  dated  December  27,  1910, 
and  were  together  recorded  on  January  23,  1911.  The 
interests  are  diflferently  and  diversely  described  in  these 
instruments.  The  grantees  under  these  deeds  entered  into 
possession  and  thereafter  received  the  income  arising  there- 
from and  also  paid  the  taxes  thereon.  John  G.  Wendel,  the 
grantor,  died  on  November  30,  1914,  intestate,  and  without 
issue. 

The  appraiser  first  treated  these  properties  as  not  taxable. 
The  surrogate,  however,  overruled  this  view,  resulting  in  a 
supplemental  report.    The  lands  involved  were  then  valued 
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at  $1,525,000.  The  calculated  value  of  the  life  estate  of 
John  G.  Wendel  in  the  six  properties  was  $350,189,  leaving  as 
subject  to  tax,  a  capital  value  of  $1,174,811. 

The  sisters  of  John  G.  Wendel  had  a  vested  interest  under 
the  will  of  1876,  subject  to  two  possibilities,  the  birth  of  issue 
to  their  brother,  and  the  exercise  of  this  power  of  appointment 
by  which  the  lands  might  be  distributed  among  them  differ- 
ently. As  their  interest  was  thus  vested,  it  was  not  subject 
to  a  transfer  tax.  {Matter  of  PeU,  171  N.  Y.  48;  Matter  of 
Chapman,  133  App.  Div.  337;  196  N.  Y.  561.) 

The  Transfer  Tax  Law,  section  220,  subdivision  6,  provided: 
"  Whenever  any  person  or  corporation  shall  exercise  a  power 
of  appointment  derived  from  any  disposition  of  property 
made  either  before  or  after  the  passage  of  this  chapter,  such 
appointment  when  made  shall  be  deemed  a  transfer  taxable 
under  the  provisions  of  this  chapter  in  the  same  manner  as 
though  the  property  to  which  such  appointment  relates 
belonged  absolutely  to  the  donee  of  such  power  and  had  been 
bequeathed  or  devised  by  such  donee  by  will."  (Tax  Law 
[Consol.  Laws,  chap.  60;  Laws  of  1909,  chap.  62],  §  220,  subd. 
6,  as  amd.  by  Laws  of  1910,  chap.  706.) 

In  1897  there  had  been  appended  to  this  statute  a  declara- 
tion (following  the  policy  in  other  States)  that  property  passing 
through  the  failure  to  exercise  a  power  of  appointment  was 
nevertheless  subjected  to  transfer  tax,  the  same  as  if  the  donee 
of  the  power  had  owned  the  property,  and  had  devised  it  by 
will.*  This  was  held  in  1905  to  have  been  ineffective,  since 
"Where  there  is  no  transfer  th^*e  is  no  tax."  {Matter  of 
Lansing,  182  N.  Y.  247.)  Accordingly  this  provision  was 
repealed.    (Laws  of  1911,  chap.  732,  amdg.  Tax  Law,  §  220.) 

The  Legislature  have  validly  inverted  the  former  rule 
regarding  the  source  of  a  title  thus  coming  through  the  exercise 
of  a  power  of  appointment.  It  formerly  was  related  back 
to  the  original  instrument  creating  the  power  {Duke  of  MarJr 
borough  v.  Lord  Godolphin,  2  Ves.  61,  67;  Doolittle  v.  Lewis, 
7  Johns.  Ch.  45,  48) ;  so  that  transfer  taxes  were  at  first  based 

*  See  Tax  Law  (Qen.  Laws,  ohap.  24;  Laws  of  1896,  ohap.  908),  S  220, 
subd.  5,  added  by  Laws  of  1897,  ohap.  284,  as  amd.  by  Laws  of  1905,  ohap. 
368,  and  Laws  of  1908,  ohap.  310;  Tax  Law  of  1909,  S  220,  subd.  6,  as 
amd.  eupra. —  [Rbp. 
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on  the  degree  of  kinship  between  the  original  donor  of  the 
power  and  the  final  appointees.  {Matter  of  Stewart,  131  N.  Y. 
274.)  In  1897  we  have  the  enactment  now  under  considera* 
tion^  that  for  the  ptu*pose  of  inheritance  taxation^  the  transfer 
from  the  donee  of  the  power  should  be  deemed  a  transfer^ 
(a)  as  if  the  property  under  the  appointment  belonged 
absolutely  to  the  donee  of  such  power,  and  (b)  had  been 
"  bequeathed  or  devised  by  such  donee  by  will."  This  was 
to  lay  emphasis  on  the  last  step  in  the  devolution  of  interest. 
It  was  natural  to  have  in  mind  powers  exercised  by  will. 
The  draftsman  of  this  amendment  considered  an  appointment 
exercised  by  will.  Otherwise  how  could  a  devise  or  bequest 
furnish  any  standard  of  comparison?  An  appointment  by 
deed  inter  vivos  goes  into  immediate  effect.  Could  legislative 
fiat  make  such  grant  by  a  living  person  a  disposition  by  will? 

General  legislation  on  the  subject  of  the  transfer  tax  has 
been  limited  to  gifts  catisa  mortis,  if  otherwise  the  tax  would 
be  imposed  upon  rights  of  succession  which  had  accrued 
before  the  statute  came  into  existence.  (Matter  of  Seamauy 
147  N.  Y.  69.) 

Likewise,  the  language  here  cannot  be  tiaJcen  to  place  deeds 
inter  vivos  on  the  footing  of  testamentary  dispositions,  which 
are  taxed  for  that  very  reason  that  they  are  by  will.  On 
such  ground  appointments  under  a  power  have  been  taxed 
because  by  a  will,  and  not  effective  until  the  donee's  death. 
{Orr  V.  GUman,  183  U.  S.  278;  Matter  of  Vanderbilt,  50  App. 
Div.  246;  affd.,  163  N.  Y.  597;  Matter  ofFeanng,  200  id.  340.) 
If  the  creation  of  the  power  direct  that  it  must  be  exercised 
during  the  donee's  life,  it  cannot  be  exercised  by  will. 
Although  a  power  was  given  by  deed,  an  appointment  by 
will  was  subject  to  tax.  {Matter  of  Delano,  176  N.  Y.  486; 
ChanUr  v.  Kehey,  205  U.  S.  466.)  The  State's  taxing  power 
rests  on  transfers  and  successions  effective  through  death. 
Had  these  appointments  been  by  deed,  but  not  to  take  effect 
till  Mr.  Wendel  should  die,  they  would  have  been  taxable. 
But  where  the  transfer  was  by  deed  taking  full  effect  in  the 
donee's  lifetime,  the  right  had  been  completely  exercised, 
with  no  element  of  inheritance.  The  policy  in  other  States 
taxing  the  failure  to  appoint,  under  a  power,  is  based  on 
App.  Div.  — Vol.  CLXXXI.        9 
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the  view  that  the  failure  to  act  affects  the  course  of  the 
succession,  and  until  such  failure  is  complete  the  succession 
is  not  fully  determined.  (Minot  v.  Treasurer  &  Receiver 
General,  207  Mass.  588;  Montague  v.  Stale,  163  Wis.  58.) 
But  here  the  sucession  was  complete  and  absolute  on  delivery 
of  the  deeds,  and  placed  beyond  the  possibility  of  change 
at  Wendel's  death.  Such  transfers,  not  being  dependent  on 
or  connected  with  death,  are  clearly  without  the  legislative 
intention,  and  beyond  the  purview  of  this  statute.  The 
question  whether  the  Legislature  might  lay  an  excise  tax 
on  the  creation  of  a  power,  as  an  artificial  privilege,  and 
thus  subject  to  the  State's  control,  is  not  this  case,  where  the 
only  transfers  are  conveyances  in  the  donee's  lifetime.  In 
Matter  of  Keeney  (194  N.  Y.  281 ;  affd.,  svb  nom,  Keeney  v.  New 
York,  222  U.  S.  526)  the  taxation  was  on  the  succession  upon 
Mrs.  Eeeney's  death  to  a  quarter  of  the  income  from  a  trust 
fund,  which  had  been  paid  to  her  during  her  life.  As  this 
passed  upon  her  death,  it  came  under  the  State's  taxing 
power. 

The  legislative  purpose,  however,  must  be  gathered  from 
the  entire  system  —  a  method  to  levy  duties  imposed  on 
property  changing  hands  at  death.  Whether  called  death 
duties,  or  legacy  duties,  as  in  England,  or  droits  de  mutaiion 
par  dices*  in  France,  the  principle  is  to  tax  the  State's  grant 
of  a  privilege  to  succeed  to  property  passing  on  death. 
Necessarily  this  appraisal  was  made  as  of  the  date  of  the 
deeds  in  the  lifetime  of  Mr.  Wendel.  Suppose,  however, 
Mr.  Wendel  had  survived  his  appointments  twenty  years, 
instead  of  three  years.  Would  the  Legislature  have  imposed 
on  such  estate  a  retroactive  tax  based  on  what  had  long 
since  been  alienated,  and  possibly  had  passed  through  many 
successive  hands?  How  could  the  executors  be  made  per- 
sonally liable  for  the  tax  imtil  its  payment,  as  section  224  of 
the  Tax  Law  provided,  over  property  wholly  beyond  their 
control? 

In  view  of  these  incidents,  there  was  no  basis  to  set  up 
as  a  standard  of  comparison  a  devise  or  bequest  by  will 
ambulatory  and  ineffective  before  the  testator's  death. 

♦  See  Matter  of  ScoU;  ScoU  v.  ScoU,  L.  R.  (1915),  1  Ch.  Div.  592. 
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The  execution  of  this  power  caused  these  lands  to  pass  then 
and  there.  Death  was  not  the  cause  nor  the  occasion  of  this 
succession. 

Hence  I  advise  that  the  orders  of  the  Surrogate's  Court 
of  Westchester  county  be  modified  so  as  to  exclude  from 
the  appraisal  the  six  properties  appointed  by  the  deceased 
under  the  deeds  during  his  lifetime,  with  costs  of  this  appeal 
to  appellants. 

JeneB|P.  J.,  Thomas,  Mills  and  Blackbcar,  JJ.,  concurred. 

Orders  of  the  Surrogate's  Court  of  Westchester  county 
modified  so  as  to  exclude  from  the  appraisal  the  six  properties 
appointed  by  the  deceased  under  the  deeds  during  his  lifetime, 
with  costs  of  this  appeal  to  appellants.  Order  to  be  settled  on 
notice. 


William  Plass,  Respondent,  v.  William  M.  Babrett,  as 
President  of  The  Adams  Express  Company-  Appellant. 

Third  Department,  December  28,  1917. 

Carriers  —  n^gUgBnce  —  liability  of  express  company  for  negligent 
delay  in  transportation  of  horses  resulting  in  their  sickness  and 
death  —  evidence  —  effect  of  request  by  shipper  for  extension  of 
period  of  confinement  without  unloading. 

In  an  action  by  a  shipper  against  a  carrier  for  negligence  it  appeared  that 
the  plaintiff  shipped  by  an  express  company,  of  which  the  defendant  is 
president,  a  carload  of  horses;  that  with  close  train  connections  and 
good  management  the  journey  might  have  been  made  within  from  twenty- 
four  to  twenty-eight  hours,  but  fifty-five  hours  were  consumed;  that 
when  the  horses  reached  their  destination  they  were  in  a  weakened, 
enfeebled  condition,  one  died  almost  hnmediately  and  four  others  within 
two  weeks,  three  of  them  having  developed  pneumonia  within  a  day  or 
two  after  they  were  unloaded;  that  the  contract  released  the  company 
from  aQ  liability  for  delay  or  injuries  to  the  said  animals  unless  caused 
by  the  company  or  by  the  negligence  of  its.  agents  or  employees,  and  that 
delay  was  caused  by  defects  in  the  cars,  and  there  was  no  evidence  that 
the  company  used  any  care  by  inspection  or  otherwise  in  the  selection 
thereof. 

Hddt  on  aU  the  evidence,  that  there  was  a  negligent  delay  in  the  transporta- 
tion of  the  horses  causing  sickness  and  death  among  them  for  which  the 
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defendant  is  responsible,  but  the  judgment  should  be  modified  by  deduct- 
ing the  amount  allowed  for  the  death  of  two  of  the  horses,  there  being  no 
evidence  connecting  their  death  with  the  delay  in  transportation. 
A  request  by  the  plaintiff  pursuant  to  the  Federal  statute  that  the  period 
.of  confinement  of  the  animals  without  unloading  be  extended  from  twenty- 
eight  to  thirty-six  consecutive  hours,  was  not  an  agreement  that  the 
express  company  might  consume  thirty-six  hours  in  the  journey. 

Appeal  by  the  defendant,  William  M.  Baxrett,  aB  president 
of  The  Adams  Express  Company,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  coimty  of  Columbia  on  the  9th  day  of 
April,  1917,  upon  the  verdict  of  a  jury,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  same  day  denying 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Oeorge  TT.  Smyth  and  Edward  V.  Conwell,  for  the  appellant. 

Duntz  &  Herzberg  [R.  MoneU  Herzberg  of  counsel],  for  the 
respondent. 

Cochrane,  J.: 

On  April  28,  1916,  the  plaintiff  shipped  by  the  Adams 
Express  Company,  of  which  the  defendant  is  president,  a 
carload  of  twenty-six  horses  and  two  mules  from  Circleville, 
O.,  to  Linlithgo,  N.  Y.  With  close  train  connections  and 
good  management  this  joiuney  might  have  been  made  within 
from  twenty-four  to  twenty-eight  hours.  Instead  thereof, 
fifty-five  hours  were  consumed  on  the  journey.  When  the 
horses  reached  their  destination  they  were  in  a  weakened 
and  enfeebled  condition,  one  died  almost  immediately  and 
four  others  died  within  two  weeks,  the  evidence  showing  that 
three  of  them  developed  pneumonia  within  a  day  or  two 
after  they  were  unloaded. 

The  shipping  contract  releases  the  express  company  from 
all  liability  for  delay  or  injuries  to  the  said  animals  unless 
such  delay  be  caused  by  the  express  company  or  by  the 
negligence  of  its  agents  or  employees.  Under  the  instructions 
of  the  trial  justice  a  jury  has  found  that  there  was  a  negligent 
delay  in  the  transportation  of  the  horses  for  which  the 
defendant  is  responsible  and  that  such  delay  caused  the 
sickness  and  death  of  the  five  horses. 

The  horses  left  Circleville  at  six-forty  o'clock  in  the  evening 
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of  April  twenty-eighth,  in  time  to  connect  at  Trinway,  O., 
with  train  No.  34,  due  in  Jersey  City  at  two-fifty-two  o'clock 
in  the  afternoon  of  the  following  day.  They  reached  Trinway 
in  time  to  make  such  connection  but  for  some  reason  the 
conductor  of  train  No.  34  refused  to  attach  the  car  in  question 
to  his  train.  The  plaintiff  testified  that  the  agent  of  the 
defendant  who  made  the  shipping  contract  at  Circleville 
promised  that  the  horses  would  go  on  train  34.  If  for  any 
reason  the  agent  could  not  make  such  an  arrangement  he 
should  not  have  started  the  horses  on  their  journey  until 
later,  but  his  testimony  shows  that  he  made  no  effort  to  make 
such  an  arrangement.  The  horses  were  consequently  delayed 
at  Trinway  four  or  five  hours  while  waiting  for  another  train 
and  were  subsequently  delayed  at  Pittsburgh  and  Philadelphia, 
so  that  they  did  not  arrive  at  Jersey  City  until  about  two 
o'clock  in  the  morning  of  Sunday,  April  thirtieth.  There 
was  a  delay  of  about  seven  hours  at  Pittsburgh,  due  to  a 
broken  pedestal  on  the  car  on  which  the  horses  were  traveling. 
This  car  was  provided  by  the  express  company.  It  had  been 
arranged  before  leaving  Circleville  by  the  defendant's  agent 
that  a  float  would  be  in  readiness  to  transport  the  horses 
across  the  river  from  Jersey  City  to  New  York  so  that  they 
could  continue  their  journey  up  the  river  to  Linlithgo.  The 
plaintiff  accompanied  the  horses  in  person  and  on  arriving 
in  Jersey  City  early  Sunday  morning  found  that  no  prepara- 
tions had  been  completed  for  transporting  the  horses  across 
the  river.  He  went  to  the  New  York  office  of  the  defendant's 
company  as  soon  as  it  opened,  and  was  there  informed  that 
the  horses  would  cross  the  river  at  nine  o'clock.  He  then 
proceeded  to  Linlithgo  and  procured  assistance  to  unload  the 
horses  on  their  arrival  and  waited  at  the  station  from  six 
o'clock  in  the  evening  of  April  thirtieth,  until  midnight,  when 
he  went  home,  returning  again  at  six  o'clock  in  the  morning 
of  May  first.  In  the  meantime  the  horses  had  arrived  at 
about  two  o'clock.  They  had  been  detained  at  Jersey  City 
and  New  York  about  thirteen  hours  and  the  journey  from 
New  York  to  Linlithgo,  due  to  a  hot  box  in  the  car  on  which 
the  horses  were  traveling,  had  taken  about  eleven  hours  when 
it  might  easily  have  been  made  in  four  or  five  hours.  The 
car  provided  by  the  express  company  at  Circleville  was  in 


Digitized  by 


Google 


134  Plass  v.  Barrett. 


Third  Department,  December,  1917.  [Vol.  181. 

such  condition  that  it  could  not  continue  the  journey  from 
Jersey  City  and  the  horses  were  transferred  at  that  place 
to  the  other  car  which  developed  the  hot  box  and  still  further 
delayed  the  transportation.  There  is  no  evidence  that  the 
company  used  any  care,  by  inspection  or  otherwise,  in  the 
selection  of  either  car  with  a  view  to  ascertaining  that  its 
condition  was  such  that  it  would  not  delay  the  journey.  From 
the  foregoing  synopsis  of  the  evidence  it  is  apparent  that  the 
finding  of  the  jiury  that  the  unusual  delay  was  due  to  the 
negligence  of  the  defendant  rests  on  a  sufficient  foundation. 

The  plaintiff  agreed  to  care  for,  feed  and  water  the  a.niTnala 
during  transportation.  Pursuant  to  the  provisions  of  chapter 
3594  of  the  act  of  Congress  of  June  29,  1906  (34  U.  S.  Stat, 
at  Large,  607),  the  plaintiff  also  requested  that  the  pmod  of 
confinement  of  the  animals  without  unloading  be  extended  from 
twenty-eight  to  thirty-six  consecutive  hours.  This  was  not  an 
agreement  that  the  express  company  might  consmne  thirty-six 
hours  in  the  journey  but  was  merely  a  compliance  with  the 
Federal  requirement  that  if  for  any  reason  there  was  a  delay, 
the  animals  might  be  confined  without  unloading  for  thirty-six 
hours.  Otherwise,  it  would  have  been  the  duty  of  the  express 
company  to  unload  and  feed  them  after  twenty-eight  hours. 
It  is  true  that  the  plaintiff  did  not  himself  furnish  the  horses 
any  food  or  drink,  but  he  did  not  anticipate  nor  was  he  bound 
to  anticipate  the  unusual  delay  at  Jersey  City,  and  the  tmusual 
delay  in  transporting  the  horses  from  New  York  to  LinUthgo. 
The  express  company  caused  the  horses  to  be  unloaded,  fed 
and  watered  at  Jersey  City,  and  five  hours  of  the  delay  at 
that  place  is  excused  because  of  that  fact.  This  action  of  the 
company  in  unloading,  feeding  and  watering  the  horses  was 
perhaps  in  deference  to  the  Federal  requirement,  the  thirty-six 
hours  of  confinement  of  the  animals  having  expired,  and 
perhaps  was  due  in  part  to  the  fact  that  the  defective  car 
in  which  they  were  traveling  made  it  necessary  to  transfer 
them  to  another  car.  The  question,  however,  of  the  plaintiff's 
contributory  negligence  was  carefully  and  fully  submitted  to 
the  jury  by  the  trial  justice,  and  they  have  found  no  negligence 
on  his  part  and  no  question  as  to  his  contributory  negligence 
is  raised  on  this  appeal. 

Did  the  delay  in  transportation  cause  the  sickness  and 
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death  of  the  horses?  One  of  the  defendant's  witnesses,  who 
fed  and  watered  the  horses  at  Jersey  Cityi  gave  definite 
testunony  that  the  horses  were  then  in  apparently  good 
condition.  If  so,  they  must  have  been  in  equally  good 
condition  when  they  left  Circleville.  It  must  be  remembered 
that  the  horses  mi^t  have  been  delivered  at  linlithgo  before 
they  reached  Jersey  City,  and  if  they  were  in  good  condition 
at  Jersey  City,  as  the  witness  of  the  defendant  stated,  they 
would  have  been  in  equally  good  condition  at  Linlithgo  if 
they  had  been  delivered  there  earlier  than  when  they  in  fact 
reached  Jersey  City.  The  evidence  is  ample,  however,  that 
when  they  were  unloaded  at  Linlithgo  they  were  plainly 
and  noticeably  not  in  good  condition  and  the  inference  at  once 
suggests  itself  from  their  good  condition  at  Jersey  City  that 
the  delay  which  the  jiury  has  found  to  have  been  imnecessary 
and  unjustifiable,  was  responsible  for  their  poor  condition  at 
linlithgo.  Dr.  Luff,  a  veterinary  surgeon,  examined  the 
horses  a  few  hours  after  they  were  unloaded  and  had  three 
of  them  in  his  charge  \mtil  they  died,  as  he  says  from  pneu- 
monia. He  .was  called  as  a  witness  for  the  plaintiff  and  finally 
testified  at  the  instance  of  the  defendant  on  cross-examination 
that  it  is  natural  for  a  horse  on  a  railroad  joiuney  to  be 
frightened  and  nervous,  and  consequently  rendered  more 
susceptible  to  the  germs  of  pneumonia  which  are  in  the  animal 
at  all  times,  and  that  when  the  horse  is  weakened  and  his 
vitality  lowered,  the  .germs  become  more  virile  and  active 
and  pneumonia  is  more  liable  to  develop.  This  testimony 
was  uncontradicted.  It  is  quite  apparent  that  the  length 
of  a  raihroad  journey  may,  therefore,  be  an  important  factor 
in  the  development  of  this  disease.  The  longer  the  journey 
the  more  susceptible  to  the  disease  does  the  horse  become. 
Of  course,  it  is  possible  that  the  horses  might  have  had 
pneumonia  irrespective  of  the  length  of  the  railroad  journey. 
Medical  science  whether  applied  to  man  or  beast  is  not  exact. 
In  the  nature  of  things  the  plaintiff  could  not  with  mathe- 
matical definiteness  produce  evidence  that  his  horses  would 
not  have  sickened  and  died  if  their  journey  had  been  only 
about  half  as  long.  But  the  evidence  and  the  facts  raised  a 
question  for  the  consideration  of  the  jury  and  it  was  within 
their  province  to  draw  the  proper  inferences,  and  they  have 
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found  on  what  seems  to  be  suflBicient  evidence  that  the  sickness- 
of  the  horses  was  the  natural  and  reasonable  result  of  their 
procrastinated  raikoad  journey. 

The  defendant  relies  strongly  on  Haner  v.  Fargo  (166  App. 
Div.  466).  There  is  a  wide  d^erence  between  the  two  cases. 
In  that  case  the  plaintiff  stipulated  that  the  defendant  might 
have  thirty-six  hours  to  make  the  transportation  and  there 
was  a  delay  of  only  five  hours  beyond  the  stipulated  period. 
The  horses  developed  a  highly  contagious  disease  which  must 
have  been  communicated  to  them  before  they  started  on  their 
journey,  and  the  evidence  failed  to  show  that  the  compara- 
tively slight  delay  of  five  hours  was  responsible  for  this  con- 
tagious disease.  In  the  instant  case  there  was  a  delay  of 
about  twenty-five  hours,  exclusive  of  the  five  hours  at  Jersey 
City  when  the  horses  were  being  fed  and  watered,  or  in  other 
words  the  journey  consumed  approximately  double  the  neces- 
sary time  of  about  twenty-five  hours  within  which  it  might 
have  been  made,  and  the  disease  was  such  that  it  could  natu- 
rally and  reasonably  result  from  this  delayed  journey. 

The  judgment,  however,  cannot  be  sustained  for  its  full 
amount.  The  liability  of  the  defendant  was  limited  to  $100 
for  each  horse.  The  jury  rendered  a  verdict  which  included 
that  amount  for  each  one  of  the  five  horses  which  died,  and 
$80  for  the  services  of  the  veterinarian  paid  by  the  plaintiff, 
and  $42  paid  by  him  for  other  services  because  of  the  sickness 
of  the  horses,  amounting  in  all  to  $622.  One  horse  died  ahnost 
inmiediately  after  being  unloaded,  another  was  sold  by  the 
plaintiff  and  thereafter  died.  These  two  horses  were  not 
attended  by  Dr.  Luff  and  he  does  not  claim  to  know  what 
caused  their  death.  There  is  no  evidence  that  they  had 
pneumonia  or  connecting  their  death  with  the  delay  in  their 
transportation.  Two  hundred  dollars  must,  therefore,  be 
deducted  from  the  judgment. 

The  judgment  should  be  modified  by  deducting  therefrom 
$200  as  of  the  date  of  its  entry,  and  as  so  modified  the  judg- 
ment and  order  should  be  affirmed,  without  costs. 

Judgment  modified  by  deducting  therefrom  $200  as  of  the 
date  of  its  entry,  and  as  so  modified  judgment  and  order 
unanimously  affirmed,  without  costs. 
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Abraham  Rosenberg,  Appellant,  v.  Chari^es  Slotchin  and 
Nelly  Slotchin,  Respondents. 

Third  Department,  December  28,  1917. 

Stay  —  when  motion  not  granted  —  other  action  pending  —  cause 

not  at  i88ue. 

It  is  only  where  a  decision  in  one  action  will  determine  all  the  questions  in 
another  action,  and  the  judgment  on  one  trial  will  dispose  of  the  con- 
troversies in  both  actions,  that  a  case  for  a  stay  is  presented. 

Plaintiff  and  defendant  N.  S.  entered  into  a  contract  for  the  exchange  of 
property  which  provided  a  certain  sum  as  Uquidated  damages  to  either 
for  breach  of  the  contract  by  the  other.  The  defendant  C.  S.  signed 
said  contract,  but  assumed  no  obUgation  or  liability  thereimder.  Before 
service  of  the  summons  and  complaint  in  defendants'  action  against 
the  plaintiff  brought  in  the  county  where  they  resided  for  breach  of  the 
contract  and  liquidated  damages,  plaintiff  instituted  the  present  action, 
designating  the  county  where  he  resides  as  the  place  of  trial.  Upon 
defendants'  motion  for  a  stay  of  proceedings  in  plaintiff's  action  it  appeared 
that  the  defendant  N.  S.  had  not  answered,  and  that  her  time  to  do  so 
had  not  expired  and  that  the  plaintiff  had  not  pleaded  his  counterclaim 
for  liquidated  damages  in  the  defendants'  action. 

Held,  that,  under  such  circumstances,  the  defendants'  motion  for  a  stay 
should  be  denied. 

Until  both  actions  are  fully  at  issue,  it  is  impossible  to  say  that  a  determina- 
tion in  one  action  will  dispose  of  the  other. 

A  motion  to  stay  an  action  will  not  be  granted  until  after  the  issues  are 
complete. 

Appeal  by  the  plaintiff,  Abraham  Rosenberg,  from  an 
order  of  the  Supreme  Court,  made  at  the  Albany  Special 
Term  and  entered  in  the  oJEce  of  the  clerk  of  the  county  of 
Sullivan  on  the  7th  day  of  March,  1917,  staying  all  proceed- 
ings herein  until  the  determination  of  another  action  brought 
against  the  plaintiff  by  the  defendants. 

Joseph  7.  Stahl,  for  the  appellant. 

Samuel  Widder,  for  the  respondents. 

Cochrane,  J.: 

December  2,  1916,  the  defendants  delivered  to  the  sheriff 
of  Sullivan,  county,  where  the  plaintiff  resided,  a  summons 
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and  complaint  for  service  on  him  in  an  action  about  to  be 
instituted  against  him  by  the  defendants  in  Kings  county 
where  they  resided.  Such  summons  and  complaint  were 
served  December  11, 1916.  In  the  meantime,  and  on  Decem- 
ber ninth,  the  plaintiff  instituted  the  present  action  by  the 
service  qf  the  summons  on  the  defendant  Charles  Slotchin, 
designating  Sullivan  county  as  the  place  of  trial. 

There  is  some  ground  for  the  inference  that  the  plaintiff 
evaded  service  of  the  summons  in  the  Kings  county  action 
until  he  had  procured  service  of  the  siunmons  in  this  action, 
and  for  the  purposes  of  this  appeal  it  will  be  assumed  that 
he  is  in  no  better  position  than  he  would  be  if  the  Kings  county 
action  had  actually  been  first  begun.  But  something  more 
is  required  to  justify  an  order  staying  proceedings  in  an  action 
than  that  the  party  against  whom  the  stay  m  sought  stands 
second  in  the  race  for  priority.  It  is  only  where  the  decision 
in  one  action  will  determine  all  the  questions  in  the  other 
action,  and  the  judgment  on  one  trial  will  dispose  of  the  con- 
troversy in  both  actions  that  a  case  for  a  stay  is  presented. 
{Dolbeer  v.  Stout,  139  N.  Y.  486,  489;  Ogden  v.  Pioneer  Iron 
Works,  91  App.  Div.  394,  396;  Consolidated  Fruit  Jar  Comr 
pany  v.  Wisner,  38  id.  369,  375.) 

Both  actions  arise  out  of  a  contract  for  the  exchange  of 
real  estate  and  personal  property  between  the  plaintiff  and 
the  defendant  Nelly  Slotchin,  wherein  the  parties  to  such 
contract  among  other  things  agreed  upon  the  sum  of  $500 
as  liquidated  damages  to"  either  for  the  breach  thereof  by 
the  other.  Each  party  to  the  contract  claims  that  the  other 
broke  the  contract  by  refusing  to  perform  it.  The  purpose 
of  each  action  is  to  recover  damages  for  such  breach  of  con- 
tract. The  plaintiff  herein  by  his  answer  in  the  Kings  county 
action  denies  some  of  the  allegations  of  the  complaint,  alleges 
a  refusal  to  perform  the  contract  by  the  plaintiffs  in  that 
action,  and  alleges  the  pendency  of  this  action  at  the  time 
of  the  commencement  of  that  action  on  the  same  cause  of 
action  alleged  in  the  complaint  therein.  Of  course  if  the 
issues  presented  by  the  pleadings  were  the  same  in  both  actions 
and  each  partj'-  was  seeking  in  each  action  all  the  relief  to 
which  they  mi^t  under  any  circumstances  claim  to  be  entitled, 
a  determination  in  one  action  might  dispose  of  the  contro- 
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versy  in  the  other.  But  such  is  not  the  present  situation. 
As  stated  the  contract  of  the  plaintiff  was  made  with  Nelly 
Slotchin.  For  some  reason  Charles  Slotchin  signed  the  con- 
tract but  he  agreed  in  the  contract  to  do  nothing  whatever 
and  his  liability^  if  any,  must  rest  in  part  at  least  on  something 
outside  the  contract  which  on  its  face  discloses  no  obligation 
or  liability  which  he  has  specifically  assumed.  Nelly  Slotchin, 
who  undoubtedly  has  a  genuine  interest  in  the  litigation,  has 
appeared  in  this  action,  but  at  the  time  the  order  in  question 
was  granted  had  interposed  no  answer  and  her  time  to  do  so 
had  not  expired  so  that  as  to  her  the  action  was  not  yet  at 
issue.  Until  both  actions  are  fully  at  issue  it  is  impossible 
to  say  that  a  determination  in  one  action  will  dispose  of  the 
other.  A  motion  to  stay  an  action  will  not  be  granted  until 
after  the  issues  are  complete.  {Ogden  v.  Pioneer  Iron  WorkSf 
91  App.  Div.  394;  Raymore  Realty  Company  v.  Pfotenhauer^ 
NesMl  Company^  139  id.  126.)  Nelly  Slotchin  may  in  her 
answer  in  this  action  interpose  the  defense  of  fraud  or  deceit 
in  procuring  her  to  execute  the  contract  in  question  or  some 
other  defense  raising  an  issue  which  clearly  would  not  be 
determined  in  the  Kings  county  action  under  the  pleadings 
as  they  now  stand.  In  Clark  v.  VUas  National  Bank  (22 
App.  Div.  605)  it  was  held  by  this  court:  "  If  only  a  por- 
tion of  the  questions  involved  in  the  last  action  will  be  settled 
in  the  first,  a  stay  will  not  be  granted." 

Furthermore  the  plaintiff  has  not  pleaded  his  counterclaim 
for  the  hquidated  damages  in  the  Kings  county  action  nor 
was  he  obliged  to  do  so.  In  Walkup  v.  Mesick  (110  App. 
Div.  326)  an  effort  was  made  to  stay  proceedings  in  another 
action  brought  by  the  defendant  against  the  plaintiff,  and 
the  court  said:  "He  [the  defendant]  cannot  be  compelled 
to  set  up  his  coimterclaim  herein.  He  had  the  right  to  reserve 
his  own  claims  for  a  cross-action,  the  conduct  of  which  he 
could  control,  and  to  confine  his  defense  in  the  action  brought 
against  him  to  such  matters  as  would  defeat  the  claims  there 
set  up.  {Brown  v.  GaUaudet,  80  N.  Y.  413;  Ogden  v.  Pioneer 
Iron  Works,  91  App.  Div.  396.)  Assuming  that  the  plaintiff 
should  be  defeated  as  to  either  of  his  causes  of  action,  or  any 
part  thereof,  defendant  could  obtain  no  affirmative  relief. 
{Kemgood  v.  Pond,  84  App.  Div.  227.)  "     (See,  also.  Con- 
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solidated  Fruit  Jar  Company  v.  Wisner,  38  App.  Div.  369, 
376;  Ogden  v.  Pioneer  Iron  W(yrks,  91  id.  394,  396.)  Not 
seeking  any  aflSrmative  relief  in  the  Kings  county  action,  a 
decision  in  favor  of  this  plaintiff  in  that  action  will  not  give 
him  the  relief  to  which,  if  successful,  he  would  be  entitled 
in  the  present  action,  and  as  clearly  indicated  in  the  cases 
cited  he  is  not  required  to  allege  a  counterclaim  in  that  action. 
The  order  should  be  reversed,  with  ten  dollars  costs  and 
disbursements,  and  the  motion  denied,  with  ten  dollars  costs. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs. 


Before  State  Industrial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  Samuel  Goldflam,  Respondent, 
for  Compensation  under  the  Workmen's  Compensation 
Law,  V.  Kazemier  &  Uhl,  Inc.,  Employer,  and  United 
States  Casualty  Company,  Insurance  Carrier,  Appellants. 

Third  Department,  December  28,  1917. 

Workmen's  Compensation  Law  —  Jurisdiction  of  State  Industrial 
Commission  to  make  award  for  medical  services  paid  by  employee 
—  request  to  employer  to  furnish  -medical  sendees  prerequisite 
to  validity  of  claim  by  employee  therefor. 

The  State  IndiKtrial  Ck>mmission  has  jurisdiction  imder  the  Workmen's 
Compensation  Law  to  make  an  award  to  an  injured  employee  for  a 
payment  by  him  for  medical  services  rendered  to  him  within  sixty  days 
after  an  injury  sustained  in  the  service  of  his  employer. 

It  is  only  where  the  employer  fails  to  provide  a  physician  after  a  request  by 
the  employee  that  the  latter  may  employ  a  physician  at  the  expense  of 
his  employer. 

Under  section  13  of  the  Workmen's  Compensation  Law,  a  request  to  the 
employer  to  furnish  medical  services  is  a  prerequisite  to  the  validity  of 
a  claim  by  the  employee  therefor. 

Appeal  by  the  defendants,  Kazemier  &  Uhl,  Inc.,  and 
another,  from  an  award  of  the  State  Industrial  Commission, 
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entered  in  the  office  of  said  Commission  on  the  1st  day  of 
November,  1917. 

WiUiam  H.  HotchMsSy  for  the  appellants. 

Merton  E.  Lewis ,  Attamey-General  [E.  C.  Aiken,  Deputy 
Attomey-General,  of  counsel],  for  the  respondents. 

Cochrane,  J.: 

This  appeal  involves  the  question  of  the  jurisdiction  of 
the  State  Industrial  Conmiission,  under  the  Workmen's  Com- 
pensation Law,  to  make  an  award  to  an  injured  employee  for 
medical  services  paid  by  him  and  rendered  to  him  within 
sixty  days  after  an  injiuy  sustained  in  the  service  of  his 
employer.  (Consol.  Laws,  chap.  67  [Laws  of  1914,  chap.  41], 
§13.) 

We  think  such  jurisdiction  exists.  It  was  so  held  in  Sem- 
men  v.  BiMerick  Pvblishing  Company  (101  Misc.  Rep.  285), 
the  reasoning  in  which  case  we  approve.  A  repetition  of  the 
reasons  there  stated  would  be  superfluous.  In  addition  to 
the  authorities  cited  in  the  opinion  in  that  case,  attention 
may  be  called  to  the  cases  of  Shanahan  v.  Monarch  Engir 
neering  Company  (219  N.  Y.  469),  and  Matter  of  Skoczhia 
v.  Vinocour  (221  id.  276),  which  by  implication  seem  to 
support  this  claim  of  jurisdiction. 

But  the  award  in  this  instance  has  been  improperly  made 
because  the  claimant  did  not  request  the  employer  to  furnish 
medical  services.  Section  13  expressly  makes  such  request 
a  prerequisite  to  the  validity  of  a  claim  by  the  employee 
against  his  employer.  It  is  not  contended  that  the  circum- 
stances were  such  that  the  employee  could  not  make  the 
request  and  the  plain  provision  of  the  statute  stands,  therefore, 
as  a  bar  to  the  claim.  It  is  only  where  the  employer  fails 
to  provide  a  physician  after  a  request  by  the  employee  that 
the  latter  may  employ  a  physician  at  the  expense  of  his 
employer. 

The  award  should  be  reversed  and  the  claim  dismissed. 

All  concurred. 

Award  reversed  and  claim  dismissed. 
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Before  State  Industrial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  Mary  Gibbons,  Widow, 
Respondent,   for  Compensation  to  Herself  and  Children 

.  under  the  Workmen's  Compensation  Law  for  the  Death  of 
John  Gibbons,  v.  Marx  &  Rawolle,  Inc.,  Employer,  and 
uEtna  Life  Insurance  Company,  Insurance  Carrier, 
Appellants. 

Third  Department,  December  28,  1917. 

Workman's  Compensation  Law  —  death  of  employee  from  heart 
trouble  resulting  from  lifting  of  heavy  weight  —  evidence  favoring 
presumption  of  validity  of  claim  —  notice  of  injury  —  excuse  for 
failure  to  serve  notice  —  time  of  service. 

The  Industrial  Commission  is  justified  in  finding  that  claimant's  husband 
while  lifting  a  heavy  weight  in  the  course  of  his  employment,  suffered  a 
strain  which  caused  a  dilatation  of  the  heart  muscle,  resulting  in  his  death, 
where  a  fellow-workman  testified  in  effect  that  the  deceased  alter  lifting 
the  heavy  weight  stopped  work  and  said  that  he  "  had  a  pain,"  and  on  the 
following  day  a  physician  diagnosed  his  trouble  as  heart  difficulty,  and 
his  wife  testified  that  he  never  complained  of  illness  before,  for  the  evidence 
favors  the  presumption  of  the  validity  of  the  claim  created  by  section  21 
of  the  Workmen's  C!ompensation  Law. 

The  fact  that  a  factory  superintendent  heard  of  an  accident  within  ten  days 
is  insufficient  to  excuse  the  failure  of  the  employee  to  serve  the  written 
notice  of  injury  required  by  section  18  of  the  Workmen's  CSompensation 
Law. 

The  statute  requires  the  notice  of  injury  to  be  given  within  ten  days  after 
"  disability,"  not  within  ten  days  after  the  injury. 

Where  it  appears  that  an  employee  continued  regularly  in  the  discharge  of 
his  duties  until  the  date  of  his  disability  and  died  within  ten  days  thereafter, 
and  that  within  thirty  days  after  his  death  notice  of  the  injury  was  given, 
the  statute  is  compUed  with. 

Appeal  by  the  defendants,  Marx  &  Rawolle,  Inc.,  and 
another,  from  an  award  of  the  State  Industrial  Commission, 
entered  in  the  office  of  said  Commission  on  the  16th  day  of 
July,  1917. 

James  B.  Henney  [William  H.  Foster  of  counsel],  for  the 
appellants. 

Merton  E.  Lewis,  Attorney-General  [E.  C.  Aiken j  Deputy 
AUomey-Generaly  of  counsel],  for  the  respondents. 
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Cochrane,  J.: 

The  finding  of  the  Commission  is  that  Gibbons,  the  hus- 
band of  the  claimant,  while  lifting  a  heavy  weight  in  the  course 
of  his  employment  on  March  21, 1917,  "  suflfereki  a  strain  which 
caused  a  dilatation  of  the  heart  muscle,  and  resulted  in  acute 
cardiac  dilatation  which  caused  his  death  on  April  1,  1917." 
It  is  urged  by  the  appellants  that  there  is  no  evidence  that 
he  received  an  injury  or  strain.  A  fellow-workman  of  Gib- 
bons testified  in  effect  that  after  lifting  the  heavy  weight  he 
stopped  lifting  others  and  asked  that  someone  be  substituted 
in  his  place  to  do  the  rest  of  the  lifting,  and  that  he  walked 
up  and  down  the  platform  where  he  was  at  work  as  if  in  pain. 
The  witness  asked  him:  "What's  the  matter?"  and  he 
said  he  ''  had  a  pain."  On  the  following  day  he  went  to  a 
physician  who  diagnosed  his  trouble  as  heart  difficulty  and 
prescribed  for  him  accordingly  imtil  he  died.  His  wife  testi- 
fied that  he  never  complained  of  illness  before.  There  is  no 
substantial  evidence  to  overcome  the  presumption  created 
by  section  21  of  the  Workmen's  Compensation  Law  (Consol. 
Laws,  chap.  67;  Laws  of  1914,  chap.  41).  All  the  evidence 
favors  the  presumption.  The  claim,  therefore,  is  established. 
(Matter  of  CarroU  v.  Knickerhocker  Ice  Co.,  218  N.  Y.  435; 
Fleming  v.  6air  Co.,  176  App.  Div.  23.) 

Notice  of  injiuy  was  not  given  to  the  employer  within 
ten  days  thereafter  and  the  Commission  has  excused  such 
failure  and  foimd  that  the  appellants  were  not  prejudiced 
thereby  because  the  factory  superintendent  heard  of  the  acci- 
dent within  ten  days.  Within  our  recent  decisions  this  find- 
ing cannot  be  sustained.  (Dorb  v.  Steams  &  Co.,  180  App. 
Div.  138;  Walsh  v.  Woolworth  Co.,  Id.  120;  Swart  v.  Tmm 
of  Shelby,  181  id.  915.)  The  excuse  on  the  ground  stated 
makes  oral  notice  equivalent  to  the  written  notice  which  the 
statute  requires.  (§  18;  Dorb  v.  Steams  &  Co.,  supra.) 
But  the  statute  does  not  requke  that  the  notice  shall  be 
given  within  ten  days  after  the  injury  but  within  ten  days 
after  disability.  The  statute  clearly  indicates  a  distinction 
between  the  two  words  (§  18).  The  language  is  as  follows: 
"  Notice  of  an  injury  *  ♦  *  shall  be  given  *  *  * 
within  ten  days  after  disability."  The  evidence  shows  that 
Gibbons  continued  regularly  in  the  discharge  of  his  duties 
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until  March  twenty-fifth;  that  then  was  the  date  of  his 
disability  and  he  died  within  ten  days  thereafter.  Within 
thirty  days  after  his  death,  notice  of  the  injiuy  was  given 
and  the  statute  was  satisfied. 

Award  unanimously  affirmed. 


Before  Stats  Industrial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  La  Mont  Prentice,  Respond- 
ent, for  Compensation  imder  the  Workmen's  Compensation 
Law,  V.  New  York  State  Railways,  Employer  and  Self- 
Insurer,  Appellant. 

Third  Department,  December  28,  1917. 

Workmen's  Compensation  Law — method  of  determining  average 
annual  earnings  and  average  weekly  wages  where  claimant  has 
worked  seven  days  a  week  during  year  before  accident  —  Work- 
men's Compensation  Law,  section  14,  construed. 

In  subdivisions  1  and  2  of  section  14  of  the  Workmen's  Compensation 
Law,  providing  that  in  cases  included  within  such  subdivisions  the  average 
annual  earnings  shall  consist  of  300  times  the  average  daily  wage  or 
salary,  the  number  300  was  selected  because  it  bears  an  approximately 
dose  relation  to  the  number  of  working  days  in  the  year,  Sundays  and 
holidays  excluded. 

But  where  an  employee  has  worked  seven  days  a  week  for  substantially 
the  entire  year,  the  method  of  determining  his  average  earnings  indicated 
in  either  subdivision  1  or  2  would  be  an  injustice  to  him,  and  his  claim 
faUs  within  subdivision  3  which  provides  for  a  case  where  *'  either  of  the 
foregoing  methods  of  arriving  at  the  annual  average  earnings  of  an  injured 
employee  cannot  reasonably  and  fairly  be  applied." 

Where  the  Commission  has  ascertained  that  in  a  case  where  an  employee 
has  worked  seven  days  a  week  for  the  entire  year,  the  use  of  the  number 
332  instead  of  300  effects  a  fair  and  reasonable  result,  the  method  used 
is  protected  by  the  statute. 

Appeal  by  the  defendant,  New  York  State  RaUways,  from 
an  award  of  the  State  Industrial  Commission,  entered  in  the 
office  of  said  Commission  on  the  15th  day  of  November,  1915. 

Keman  &  Kernan  [Wamick  J.  Keman  of  counsel],  for  the 
appellant. 
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Merton  E.  Lewis,  Attorney-General  [E.  C.  Aiken,  Deputy 
Attorney-General,  of  counsel],  for  the  respondent  State  Indus- 
trial Commission. 

Lynch,  WiUia  &  Titus  [Emerson  M.  Willis  of  counsel],  for 
the  claimant,  respondent. 

Cochrane,  J.: 

This  appeal  involves  the  proper  application  of  section  14 
of  the  Workmen's  Compensation  Law  (Consol.  Laws,  chap. 
67;  Laws  of  1914,  chap.  41),  in  a  case  where  the  claimant, 
has  worked  seven  days  a  week  for  practically  an  entire 
year  before  the  accident.  The  section  provides  methods  for 
determining  the  average  annual  earnings  and  the  average 
weekly  wages  as  a  basis  upon  which  to  compute  the  compen- 
sation. Subdivisions  1  and  2  of  the  section  provide  that  in 
cases  included  within  such  subdivisions  the  average  annual 
earnings  shall  consist  of  300  times  the  average  daily  wage 
or  salary.  The  number  300  used  in  those  subdivisions  is  not 
an  arbitrary  selection  but  was  evidently  selected  because  it 
bears  an  approximately  close  relation  to  the  number  of  working 
days  in  a  year,  Sundays  and  holidays  excluded.  Manifestly, 
where  an  employee  works  seven  days  a  week  for  substantially 
an  entire  year,  the  method  of  determining  his  average  annual 
earnings  indicated  in  either  subdivision  1  or  2  would  be  an 
injustice  to  him,  just  as  much  as  it  would  be  an  injustice  to 
the  employer  to  apply  those  subdivisions  to  a  case  where  the 
injured  employee  has  worked  less  than  six  days  a  week  for  a 
substantial  period  of  time.  The  claim  here  falls  more  appro- 
priately within  subdivision  3  of  the  section  which  provides 
for  a  case  where  "  either  of  the  foregoing  methods  of  arriving 
at  the  annual  average  earnings  of  an  injured  employee  cannot 
reasonably  and  fairly  be  applied."  The  Commission  properly 
determined  that  this  claim  falls  within  subdivision  3.  The 
remaining  question  is,  was  a  correct  method  used  in  applying 
that  subdivision. 

The  Commission  made  use  of  the  multiplier  332  instead 

of  300  as  fixed  by  the  first  two  subdivisions  and  multiplied 

the  daily  wage  of  the  claimant,  which  was  three  dollars,  by 

332  to  ascertain  his  annual  earnings,  and  divided  the  product 
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by  52  to  ascertain  his  average  weekly  wages  as  provided  by 
subdivision  4  of  the  section.  It  appears  that  the  Commission 
has  adopted  a  rule  to  use  the  niunber  332  in  the  case  of 
claimants  working  seven  days  a  week.  That  number  could 
not  properly  be  arbitrarily  selected.  But  it  will  be  presumed 
that  by  examination,  observation  and  investigation  the  Com- 
mission has  ascertained,  as  required  by  subdivision  3,  that 
"  having  regard  to  the  previous  earnings  of  the  injured 
employee  and  of  other  employees  of  the  same  or  most  similar 
class,  working  in  the  same  or  most  similar  employment  in 
the  same  or  neighboring  locality,"  the  nimiber  332  used  as 
it  was  here  accomplishes  a  result  which  in  the  case  of  claimants 
working  seven  days  a  week  "  shall  reasonably  represent  the 
annual  earning  capacity  of  the  injured  employee  in  the 
employment  in  which  he  was  working  at  the  time  of  the 
accident."  Subdivision  3  does  not  concern  alone  seven-day 
workers  but  includes  all  cases  not  included  in  subdivisions  1 
and  2,  and  if  with  due  regard  to  the  requirements  of  sub- 
division 3,  the  Commission  has  ascertained  that  the  method 
adopted  in  this  case  works  out  a  fair  and  reasonable  result, 
such  method  is  protected  by  the  statute.  Certainly,  on  the 
face  of  it  the  number  332  is  no  more  favorable  to  a  claimant 
storking  seven  days  a  week  than  the  number  300  is  to  a 
claimant  working  six  days  a  week.  Furthermore,  the  exact 
earnings  of  the  present  claimant  for  the  year  preceding  the 
accident  amounted  to  $986,  which  is  approximately  the  amount 
ascertained  by  the  Commission  by  multiplying  his  daily  wage 
of  $3  by  332.  The  appellant  does  not  seem  to  have,  therefore, 
a  substantial  grievance. 
The  award  should  be  affirmed. 

Award  unanimously  affirmed. 
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The  People  of  the  State  of  New  York  ex  rel.  The  Penn- 
SYLVANL^  Gas  Company,  Relator,  v.  Public  Service  Com- 
mission; Second  District,  Defendant. 

Third  Department,  December  28,  1917. 

CertiorAri  —  order  of  Public  Service  CommlBBion  oyerruling  demurrer 
to  complaint  not  reviewable  by  certiorari. 

An  order  of  the  Public  Service  Commission,  ovemiluig  a  demurrer  to  a 
oomplaint  having  as  its  object  the  reduction  in  the  price  of  natural  gas, 
is  in  no  sense  a  "  determination,"  within  the  meaning  of  section  2122 
of  the  Code  of  Civil  Procedure,  which  prohibits  a  writ  of  certiorari  "  to 
review  a  determination  which  does  not  finally  determine  the  rights  of 
the  parties  with  respect  to  the  matter  to  be  reviewed." 

Such  order  does  not  finally  determine  the  rights  of  the  parties  nor  oonstitute 
an  order  in  the  sense  that  it  may  be  reviewed  by  certiorari. 

Certiorari  issued  out  of  the  Supreme  Court  and  attested 
on  the  Ist  day  of  October,  1917,  directed  to  the  Public  Service 
Commission  of  the  State  of  New  York,  Second  District,  and 
Seymour  Van  Santvoord  and  others.  Commissioners,  com- 
posing the  Public  Service  Commission  of  the  State  of  New 
York,  Second  District,  commanding  them  to  certify  and 
return  to  the  ojEce  of  the  clerk  of  the  county  of  Albany  all 
and  singular  their  proceedings  had  in  overruling  relator's 
demurrer  to  the  petition  herein. 

Fisher  &  Fisher  [M.  H.  Fisher  of  counsel],  for  the  relator. 

Ledyard  P.  Hale,  for  the  Public  Service  Commission,  Second 
District. 

Cheston  A.  Price  and  Thrasher  &  Clapp  [Louis  L.  Thrasher 
of  counsel],  for  the  city  of  Jamestown  and  others. 

Cochrane,  J.: 

Numerous  citizens  of  Jamestown  presented  to  the  Public 
Service  Commission  a  complaint  having  for  its  object  the 
reduction  in  the  price  of  natural  gas  supplied  within  said 
city  by  the  relator*  The  Commission  ordered  the  relator  to 
make  satisfaction  of  the  matters  alleged  in  the  complaint  or 
to  make  answer  to  the  same.    The  relator  demurred  to  the 
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complaint  on  the  ground  that  the  Conunission  was  without 
jurisdiction.  The  Commission  made  an  order  overruling  the 
demurrer  and  giving  leave  to  the  relator  to  serve  an  answer. 
This  order  the  relator  seeks  to  review  by  certiorari. 

Section  2122  of  the  Code  of  Civil  Procedure  prohibits  a 
writ  of  certiorari  "  to  review  a  determination  which  does 
not  finally  determine  the  rights  of  the  parties  with  respect 
to  the  matter  to  be  reviewed."  There  is  no  statutory  pro- 
vision for  a  demurrer  before  the  Commission.  Section  20 
of  the  Public  Service  Commissions  Law  (Consol.  Laws,  chap. 
48;  Laws  of  1910,  chap.  480)  directs  that  ''all  hearings 
before  a  Commission  or  a  Commissioner  shall  be  governed 
by  rules  to  be  adopted  and  prescribed  by  the  Commis- 
'  sion."  Presimiablyi  the  Commission  has  adopted  a  rule  per- 
mitting a  demurrer  to  a  complaint  or  petition,  but  such  rule 
is  merely  for  the  purpose  of  regulating  the  proceeding  before 
i  the  Commission  and  for  the  more  orderly  and  methodical 
\  conduct  of  the  hearing  pending  before  the  Commission.  A 
demurrer  authorized  by  such  rule  is  a  proper  and  desirable 
expedient  for  use  before  the  Commission  but  it  does  not 
reach  out  beyond  the  Commission  and  derive  any  statutory 
I  or  judicial  recognition.  The  order  overruling  the  demurrer 
\  is  in  no  sense  a  determination  as  that  word  is  used  in  section 
12122  of  the  Code  of  Civil  Procedure.  It  does  not  finally 
determine  the  rights  of  the  parties  nor  constitute  an  order 
in  the  sense  that  it  may  be  reviewed  by  certiorari.  It  is 
merely  a  ruling  made  during  the  course  of  a  hearing  before 
the  Commission.  As  well  might  the  relator  seek  to  review 
a  ruling  of  the  Commission  in  respect  to  evidence  offered 
diuing  the  hearing.  (See  Reade  v.  Halpin,  180  App.  Div. 
157.)  While  the  rules  of  the  Commission  seem  to  provide 
for  a  demurrer,  the  same  question  might  be  raised  by  motion 
or  in  any  other  appropriate  manner  during  the  pendency 
of  the  hearing  before  the  Commission.  Its  ruling  in  respect 
to  this  question  stands  on  no  different  basis  from  its  ruling 
in  respect  to  other  questions  which  arise  at  the  hearing. 
Until  the  Commission  makes  a  determination  which  finally 
determines  the  rights  of  the  parties  the  relator  has  not 
sustained  any  grievance.  The  order  in  question  overruUng 
its  demurrer  does  not  injure  or  aggrieve  the  relator  until  it 
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is  followed  by  some  other  determination  or  ruling  affecting 
the  price  which  it  seeks  to  charge  for  its  product,  and  such 
a  determination  may  never  be  made. 

The  writ  should  be  dismissed,  with  ten  dollars  costs  and 
disbmrsements. 

All  concurred. 

Writ  dismissed;  with  ten  dollars  costs  and  disbursements. 


The  People  op  the  State  of  New  York  ex  rel.  United 
Verde  Copper  Company,  Appellant,  v.  Francis  M.  Hugo, 
Secretary  of  State  of  the  State  of  New  York,  Respondent. 

Third  Department,  December  28,  1917. 

Corporations  —  application  by  fortftign  corporation  to  do  business 
within  this  State  —  refusal  of  said  corporation  to  change  its  name 
so  as  to  distinguish  it  as  a  corporation  —  when  corporation  not 
reorganized  successor  of  another  so  as  to  be  entitled  to  use  its 
name. 

Where  the  name  of  a  foreign  corporation  does  not  "  clearly  indicate  '*  that 
it  is  a  corporation  and  it  is  unwilling  to  use  "  in  this  State  such  an  sfOx 
or  prefix  "  as  will  indicate  the  necessary  distinction,  the  Secretary  of 
State  may  deny  its  application  under  section  15  of  the  General  Corpora- 
tion Law  for  a  certificate  authorizing  it  to  do  business  within  this  State. 

Said  corporation  is  not  the  reorganized  successor  of  another  foreign  cor- 
poration of  the  same  name,  so  as  to  entitle  it  to  the  benefit  of  the  pro- 
visions of  section  6  of  the  General  CJorporation  Law,  where  it  has  in  no 
sense  succeeded  to  the  franchises  of  the  other  corporation  and  has  not 
supplanted  or  taken  the  place  of  the  old  corporation. 

Appeal  by  the  relator,  United  Verde  Copper  Company, 
from  an  order  of  the  Supreme  Court,  made  at  the  Albany 
Special  Term  and  entered  in  the  ofl5ce  of  the  clerk  of  the 
county  of  Albany  on  the  18th  day  of  June,  1917,  denying  its 
motion  for  a  peremptory  writ  of  mandamus. 

Prior  to  the  year  1900  there  was  incorporated  in  the  State 
of  West  Virginia  a  corporation  imder  the  name  of  United 
Verde  Copper  Company.  This  corporation  was  authorized 
and  is  still  authorized  to  do  business  in  this  State.    The 
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relator  has  been  incorporated  iinder  the  laws  of  the  State  of 
Delaware,  having  the  same  name  as  the  West  Virginia  cor- 
poration, and  has  applied  under  section  15  of  the  General 
Corporation  Law  (Consol.  Laws,  chap.  23  [Laws  of  1909,  chap. 
28],  as  amd.  by  Laws  of  1917,  chap.  594)  to  the  Secretary  of 
State  for  a  certificate  authorizing  it  to  do  business  within  this 
State.  This  certificate  the  Secretary  of  State  declines  to  issue, 
and  the  purpose  of  this  proceeding  is  to  require  him  to  deliver 
such  certificate. 

Atwater  &  Cruikshank  [Edward  L.  Blackman  of  counsel], 
for  the  appelldiUt. 

MerUm  E.  Lewis,  Attomey-General  [Wilber  W.  Chambers, 
Deputy  Attorney-General,  and  Frank  S.  Sharp  of  counsel],  for 
the  respondent. 

Cochrane,  J. : 

Section  6  of  the  General  Corporation  Law  (as  amd.  by  Laws 
of  1917,  chap.  594)  provides  that  no  corporation  except  a 
religious,  charitable  or  benevolent  corporation  shall  "  be 
authorized  to  do  business,  in  this  State  unless  its  name  has 
such  word  or  words,  abbreviation,  aflSx  or  prefix,  therein 
or  thereto,  as  will  clearly  indicate  that  it  is  a  corporation 
as  distinguished  from  a  natural  person,  firm  or  copartner- 
ship; or  unless  such  corporation  uses  with  its  corporate 
name,  in  this  State,  such  an  aflSx  or  prefix."  The  name 
of  the  relator  does  not  "  clearly  indicate  "  that  it  is  a  cor- 
pration  and  it  is  unwilling  to  use  ''  in  this  State,  such  an 
affix  or  prefix "  as  will  indicate  the  necessary  distinction. 
The  Secretary  of  State,  therefore,  was  right  in  withholding  his 
certificate  under  section  15  (as  amd.  supra). 

The  relator  contends  that  it  is  the  reorganized  successor 
of  the  West  Virginia  corporation  and  is,  therefore,  entitled  to 
the  benefit  of  a  subsequent  provision  in  section  6  which  reads 
as  follows:  "  A  corporation  formed  by  the  reincorporation, 
reorganization  or  consolidation  of  other  corporations  or  upon 
the  sale  of  the  property  or  franchises  of  a  corporation,  or  a 
corporation  acquiring  or  becoming  possessed  of  all  the  estate, 
property,  rights,  privileges  and  franchises  of  any  other  cor- 
poration or  corporations  by  merger,  may  have  the  same  name 
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as  the  corporation  or  one  of  the  corporations  to  whose  fran- 
chises it  has  succeeded."  Obviously  this  provision  of  the 
statute  does  not  help  the  relator.  It  merely  provides  that 
a  corporation  under  some  circumstances  ''  may  have  the  same 
name  as  the  corporation  or  one  of  the  corporations  to  whose 
franchises  it  has  succeeded."  The  words  "  may  have  the  same 
name  "  in  the  connection  in  which  they  are  used  imply  the 
power  to  give  a  name,  an  idea  which  is  quite  inapplicable  to 
a  corporation  formed  in  another  jurisdiction  and  in  respect 
to  which  the  Legislature  of  this  State  is  powerless  to  indicate 
whether  it  should  "  have  the  same  name  "  or  a  different  name. 
This  Delaware  corporation  has  been  given  its  name  by  the 
State  of  Delaware.  This  State  has  nothing  to  do  with  its 
name.  It  neither  gives  nor  denies  to  the  relator  its  name. 
In  the  previous  part  of  the  section  on  which  the  Secretary  of 
State  relies  a  clear  distinction  is  made  between  the  name 
which  a  corporation  has  and  the  name  which  it  may  use.  If 
it  does  not  have  in  its  name  words  indicating  its  corporate 
capacity  it  may  use  such  words  with  its  corporate  name  and 
thereby  become  entitled  to  do  business  in  this  State.  The 
State  of  New  York  merely  says  that  this  Delaware  corpora- 
tion may  use  within  this  State  the  name  which  has  already 
been  given  to  it  by  its  own  State,  but  it  must  also  use  in  con- 
nection with  that  name  something  to  indicate  that  it  is  a 
corporation. 

Furthermore  the  meaning  of  that  statute  is  that  the  newly- 
formed  corporation  shall  supplant  or  take  the  place  of  the 
old  corporation.  When  one  comes  into  existence  the  other 
goes  out  of  existence.  The  words  "  to  whose  franchises 
it  has  succeeded  "  clearly  imply  that  both  cannot  co-exist. 
It  is  true  that  the  Delaware  corporation  has  the  same  officers 
and  directors  as  the  West  Virginia  corporation.  The  stock- 
holders of  the  latter  voted  to  reorganize  in  Delaware  and  the 
Delaware  corporation  has  taken  over  the  property  of  the  West 
Virginia  corporation  but  it  has  given  the  latter  an  equivalent 
for  its  property.  All  the  stock  of  the  Delaware  corporation 
is  held  by  the  West  Virginia  corporation.  An  officer  of  the 
latter  states  in  his  affidavit  as  follows:  "The  stockholders 
of  the  said  United  Verde  Copper  Company  of  West  Virginia 
have  voted  for  the  dissolution  of  that  company,  but  such 
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dissolution  has  not  yet  been  carried  out,  and  it  is  desired  to 
have  the  new  Delaware  Company  engage  in  business  and  con- 
tinue its  operation  without  awaiting  the  dissolution  of  this 
company/'  There  is  no  assurance  that  such  dissolution  ever 
will  be  effected.  The  situation  is  that  there  are  two  cor- 
porations having  the  same  name,  one  owing  allegiance  to  the 
State  of  West  Virgmia,  and  the  other  to  the  State  of  Delaware. 
One  corporation  derives  its  franchise  from  one  State  and 
the  other  corporation  derives  its  franchise  from  another 
State.  Both  franchises  are  still  in  existence  and  both  may 
continue  to  exist  indefinitely.  The  franchise  of  neither 
corporation  is  controlled  by  the  jurisdiction  which  granted 
the  franchise  to  the  other.  The  Delaware  corporation  has 
in  no  sense  succeeded  to  the  franchises  of  the  West  Virginia 
corporation  and  is  not,  therefore,  within  the  purview  of  the 
statute  which  it  invokes. 
The  order  should  be  affirmed,  with  costs. 

All  concurred;  Kellogg,  P.  J.>  in  result,  in  memorandmn. 

Kellogg,  P.  J.  (concurring  in  result) : 

The  provision  that  the  corporate  name  itself,  or  a  prefix 
or  sufiix  to  it,  shall  indicate  the  existence  of  a  corporation, 
was  first  brought  into  the  law  by  the  amendment  of  1911. 
Before  that  time  section  6  provided:  (1)  That  no  corporation 
should  be  formed,  or  authorized  to  do  business  in  the  State, 
which  had  the  same  name  as  another  corporation;  (2)  that 
a  corporation  formed  by  reincorporation  or  merger  may  bear 
the  same  name  as  the  corporation  to  which  it  succeeded. 
This  last  provision  was  in  fact  an  exception  to  the  first.  The 
amendment  with  reference  to  requiring  the  name  to  indicate 
the  corporate  character  was  evidently  inserted  by  mistake, 
by  chapter  638  of  the  Laws  of  1911,  between  these  two  pro- 
visions, that  is,  between  the  provision  and  the  exception, 
when  in  fact  it  should  have  been  inserted  after  the  second 
provision. 

The  statute,  properly  construed,  requires,  I  think,  that 
a  corporation  formed  or  permitted  to  do  business  shall  not 
have  the  name  of  another  corporation  unless  the  latter 
corporation  is  a  merger,  or  in  some  way  is  the  successor  of 
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the  former,  and,  as  an  independent  proposition,  that  the 
corporate  name  must  indicate,  in  itself  or  otherwise,  the 
corporate  character.  Therefore,  without  regard  to  whether 
the  new  corporation  is  a  merger  or  reorganization  or  other- 
wise, it  cannot  be  permitted  to  do  business  in  this  State 
without  complying  with  the  added  provision  of  the  section. 
Its  name,  or  a  prefix  or  su£5x,  must  indicate  the  corporate 
character. 


Order  unanimously  aflBrmed,  with  costs. 


The  People  op  the  State  of  New  York,  Respondent,  v. 
William  C.  Haoer,  Appellant. 

Second  Department,  December  29,  1917. 

Crime  —  yiolatlon  of  Penal  Law,  section  1142,  in  representing  that 
drug  or  medicine  can  be  used  to  procure  abortion  —  evidence. 

Upon  the  prosecution  of  a  defendant,  a  physician,  for  the  violation  of 
section  1142  of  the  Penal  Law,  the  witnesses  for  the  People  were  deteo- 
tives,  members  of  the  police  force  who  acted  as  decoys.  It  appeared 
that  the  defendant  gave  a  prescription  to  one  of  the  witnesses  and  fur- 
nished her  some  pills,  but  the  prescription  was  nothing  more  than  a 
formula  for  nausea,  and  there  was  no  proof  that  the  pills  in  the  dose 
recommended  would  be  an  abortif  acient  or  that  they  purported  to  be  "  for 
causing  unlawftd  abortion."  Evidence  examined,  and  held,  insufficient 
to  convict  the  defendant  of  selling  or  giving  away  a  drug  or  medicine 
for  causing  unlawful  abortion  or  purporting  to  be  for  causing  unlawful 
abortion,  but  sufficient  to  justify  a  finding  of  his  guilt  in  holding  out 
representations  that  the  drug  or  medicine  "  can  be  so  used  or  applied, 
or  any  such  description  as  will  be  calculated  to  lead  another  to  so  use 
or  apply,"  etc. 

The  gravamen  of  the  provision  of  the  statute  prohibiting  the  holding  out 
of  representation  that  a  drug  or  medicine  can  be  used  to  procure  an 
abortion  is  not  the  character  of  the  drug  nor  the  purpose  of  him  who 
proffers  it,  but  the  representation  made. 

Blagkmar  and  Stapleton,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  William  C.  Hager,  from  a  judg- 
ment of  the  Court  of  Special  Sessions  of  the  City  of  New  York, 
county  of  Kings,  rendered  against  him  on  the  4th  day  of 


Digitized  by 


Google 


154  People  v.  Hager. 


Second  Department,  December,  1917.  [Vol.  181. 

August,  1916,  convicting  him  of  the  crime  of  selling  a  drug 
in  violation  of  section  1142  of  the  Penal  Law. 

Frederick  N.  Van  Zandt,  for  the  appellant. 

Harry  G.  Anderson,  Assistant  District  Attorney  [Harry  E. 
Lewis f  District  Attorney,  with  him  on  the  brief],  for  the 
respondent. 

Jenks,  p.  J.: 

The  defendant,  a  physician,  was  convicted  of  a  violation 
of  section  1142  of  the  Penal  Law.  Even  with  disr^ard 
of  the  defendant's  proof  so  far  as  it  is  contradictory  or  con- 
trary to  the  proof  of  the  People,  I  think  that  he  could  not 
have  been  convicted  of  selling  or  giving  away  a  drug  and 
medicine  for  causing  unlawful  abortion  or  purporting  to  be 
for  causing  unlawful  abortion.  He  gave  a  prescription  and 
furnished  certain  pills.  The  prescription  appears  to  be  nothing 
more  than  a  formula  for  nausea.  Chemical  analysis  of  the 
pills  detected  but  one  substance  in  a  quantity  sufficient  for 
identification,  namely,  an  unstated  quantity  of  aloin,  which 
is  an  active  cathartic,  a  purgative  glucosid,  made  from  aloes. 
(Cent.  Diet.;  Borland's  Am.  lUus.  Diet,  of  Medicine  [8th  ed.].) 
There  is  no  proof  that  the  pills  in  the  dose  recommended  would 
be  an  abortifacient  for  the  woman  in  the  condition  repre- 
sented by  her.  There  is  no  proof  that  the  pills  purported 
to  be  "  for  causing  unlawful  abortion,"  a  phrase  that  means 
they  imported  to  be  for  that  purpose,  as,  e.  g.,  by  inscription 
upon  the  box  or  bottle  that  contained  them. 

But  this  statute  also  prohibits  holding  out  representations 
that  the  drug  or  medicine  "  can  be  so  used  or  appUed,  or 
any  such  description  as  will  be  calculated  to  lead  another 
to  so  use  or  apply,"  etc.  The  information,  which  is  to  be 
regarded  as  an  indictment,  specifies  such  doings  by  the 
defendant,  and  was,  therefore,  sufficient  to  sustain  a  conviction 
upon  this  part  of  the  said  statute.  (Bork  v.  People,  91 
N.  Y.  5;  People  v.  Carbalis,  86  App.  Div.  531.) 

The  two  witnesses  for  the  People  were  detectives  who 
were  decoys.  But  they  were  not  within  the  category  of 
private  detectives,  but  were  members  of  the  police  force 
assigned  to  a  special  squad,  and   acted  presumably  in  dis- 
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charge   of   prescribed   official   duties.    There   is  no   dispute 
that  the  defendant,  after  he  had  been  told  by  one  of  them 
that  the  other,  who  posed  as  her  sister,  supposed  that  she 
was  pregnant,  made  an  appointment  for  the  latter  at  his 
office.    There  is  no  dispute  that  the  two  women  thereafter 
came  to  his  office,  that  one  of  them  represented  that  the 
absence  of  her  menses  caused  her  to  suppose  that  she  was 
pregnant,  that  the  defendant  thereupon  took  her  into  his 
private   office   apart   from  her  companion,   consulted  with 
her  upon  her  supposed  condition  and  thereafter  in  the  presence 
of  both  women  wrote  the  said  prescription  and  furnished  the 
said  pills.    There  is,  however,  this  variance:  the  two  detectives 
testify  that  he  was  asked  in  elBfect  how  long  before  the  menses 
would  be  brought  on,  and  he  replied,  in  two  or  three  dasrs, 
but  he  indists  that  this  statement  was  not  made,  and  that 
his  purpose  was  to  secure  a  relaxation  of  the  bowels  preliminary 
to  a  proposed  examination.    Both  they  and  he  agree  that  he 
told  the  supposed  pregnant  woman  to  return  to  his  office 
later.    If  the  detectives  are  to  be  credited,  the  defendant 
consulted  as  to  a  supposed  pregnancy  indicated  by  cessation 
of  menses,  furnished  a  drug  to  the  woman  with  the  statement 
that  the  drug  would  bring  on  the  menses.    There  is  plain 
indication  that  the  pills    were    of  a    well-recognized    kind, 
described  by  a  name,  containing  no  prohibited  drug,  pur- 
chasable at  any  chemist's  shop  without  prescription,  and 
used  as  a  mild  cathartic.    But  the  gravamen  of  this  pro- 
vision of  the  statute  is  not  the  character   of  the   drug,  or 
the  purpose  of  him  who  proffers  it,  but  the  representation 
made.    Was  the  proof  sufficient  to  justify  a  finding  that  the 
defendant  held  out  to    the  detective    that  the  pills  taken 
in  the  dose  prescribed  would  restore  her  menses,  after  she 
had  represented  to  him  that  they  had  ceased  under  such 
conditions  as  indicated  a  possible  pregnancy?    The  trial  court 
has  determined  against  the  defendant,  and  I  cannot  say 
that  the  proof  did  not  warrant  its  conclusion.    The  court 
evidently  thought  that  the  offense  was  not  flagrant,  inasmuch 
as  it  imposed  the  punishment  of  a  fine. 
I  advise  that  the  judgment  be  affirmed. 

Rich  and  Putnam,  J  J.,  concurred;  BLACEJiiAR,  J.,  read 
for  reversal,  with  whom  Stapleton,  J.,  concurred. 
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Blackmar,  J.  (dissenting): 

I  dissent.  The  medicine  which  the  doctor  gave  was  entirely 
hannless;  and  it  is  proposed  to  uphold  the  conviction  on 
the  ground  that  he  represented  that  it  would  produce  an 
abortion.  There  is  no  direct  evidence  of  any  such  repre- 
sentation; it  is  spelled  out  of  the  evidence  of  the  complaint 
of  the  woman  and  the  prescription  of  the  physician.  Both 
witnesses  for  the  People  were  police  detectives,  engaged  in 
an  attempt  to  decoy  the  defendant  into  the  commission  of 
a  crime  —  an  immoral  act  in  itself,  and  carried  out  by  false- 
hood. In  some  respects  their  evidence  was  highly  improbable, 
as  where  one  testified  that  she  heard  the  conversation  through 
the  closed  door  of  the  examination  room  although  she  did 
not  listen  at  the  door.  It  is  suggested  that  she  might  have 
fabricated  a.  situation  which  would  make  her  evidence  more 
believable,  if  she  had  testified  that  she  did  listen  at  the  door; 
but  we  must  recognize  a  natural  aversion  to  confess  to  eaves- 
dropping. Every  circumstance  tended  strongly  to  show  the 
innocence  of  the  defendant;  the  fee  was  two  dollars,  usual 
for  innocent  consultation,  although  the  witnesses  testified 
that  she  suggested  ten  dollars  and  the  doctor  asked  twenty- 
five;  the  medicine  itself  was  harmless,  and  the  reputation 
of  the  defendant  was  of  the  best. 

Detective  work  in  obtaining  by  legal  methods  evidence  of 
crime  is  necessary,  and  the  vocation  should  be  held  in  proper 
esteem.  But  it  is  neither  necessary  nor  honorable  to  induce 
the  commission  of  a  crime,  whether  the  procurer  is  paid  by 
the  public  or  by  private  parties.  In  both  cases  the  witnesses 
are  imder  a  temptation  to  make  gopd.  In  the  case  of  private 
detectives,  the  coiu+s  consistently  refuse  to  grant  (Uvorces 
without  corroborating  evidence.  The  courts  established  the 
rule  that  convictions  by  accomplices  could  not  be  had  without 
other  evidence  tending  to  connect  the  defendant  with  the 
commission  of  the  crime,  long  before  it  was  enacted  into  a 
statute.  (See  Code  Crim.  Proc.  §  399.)  It  is  the  duty  of  the 
courts,  in  reviewing  a  conviction,  not  only  to  determine 
whether  there  is  some  evidence,  but  whether  it  is  enough  to 
«clude  reasonable  doubt.  In  this  case,  the  evidence  is,  in 
my  opinion,  not  sufficient.  A  conviction  of  a  professional 
man  of  unimpeached  character  should  not  be  had  solely  on 
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the  testimony  of  paid  detectives  who  claim  to  have  induced 
the  commission  of  the  crime,  when  that  testimony  has  ele- 
ments of  improbability  and  is  not  supported  by  a  single  fact 
or  circumstance  which  lends  it  even  an  air  of  probabiUty. 
Every  doctor  in  the  community,  no  matter  how  innocent  in 
fact  or  how  high  his  character,  is  at  the  mercy  of  such  an 
attempt. 

Stapleton,  J.,  concurred. 

Judgment  of  conviction  of  the  Court  of   Special  Sessions 
affirmed. 


Mary  Marshall,  as  Administratrix,  etc.,  of  Willis  C. 
Marshall,  Deceased,  Respondent,  v.  The  Sackett  & 
Wilhelms  Company,  Appellant. 

Second  Department,  December  29,  1917. 

Master  and  servant  —  duty  of  loyalty  —  action  for  wrongful  dis- 
charge —  duty  of  servant  to  disclose  secret  agreement  with  former 
employer. 

The  obligation  of  loyalty,  implied  in  the  relation  of  master  and  servant, 
rests  ui)on  the  rule  that  he  who  undertakes  to  act  for  another  shall  not 
in  the  same  matter  act  for  himself. 

Where,  in  an  action  for  an  unlawful  discharge,  it  appeared  that  the  plain- 
tifTs  decedent,  being  an  officer  and  active  in  the  business  of  a  corporation 
controlled  by  another  company,  agreed  with  it  to  efiFect  a  sale  to  the 
defendant  of  his  own  corporation,  upon  a  commission  based  upon  an 
inventory,  and  two  days  after  making  the  sale  entered  into  the  service 
of  the  defendant  but  did  not  inform  it  of  said  agreement;  and  that,  as 
the  purchase  price  was  to  be  determined  by  an  inventory  which  was  open 
to  correction,  the  interests  of  the  parties  were  adverse,  it  was  error  for 
the  court  to  charge,  as  a  matter  of  law,  that  the  plaintiff's  decedent  was 
not  obliged  to  tell  the  defendants  that  he  was  to  receive  compensation 
from  his  old  employers  and  to  refuse  to  charge  that  on  the  issues  of 
loyalty  to  the  defendant  it  was  not  necessary  for  the  jury  to  find  there 
was  any  actual  disloyalty  or  dishonesty. 

It  was  a  question  for  the  jury  whether  the  plaintiff's  decedent  fulfilled  his 
obligation  of  service  by  keeping  the  agreement  secret. 

Appeal  by  the  defendant,  The  Sackett  &  Wilhelms  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  ojHice  of  the  clerk  of  the  county  of 
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Kings  on  the  4th  day  of  March,  1916,  upon  the  verdict  of  a 
jury,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
3d  day  of  March,  1916,  denying  defendant's  motion  for  a  new 
trial  made  upon  the  minutes. 

Joseph  J.  Com  [Charles  Kavfmann  with  him  on  the  brief], 
for  the  appellant. 

Clarence  Blair  Mitchell  [Nelson  Shipman  and  WiUiam  R. 
Bayes  with  him  on  the  brief],  for  the  respondent. 

Jenks,  p.  J.: 

Marshall,  now  represented  by  the  plaintiff,  was  a  servant 
who  sued  his  master  for  damages  for  an  unlawful  discharge. 
I  think  that  an  error  in  an  instruction  to  the  jury  is  fatal 
to  the  judgment  that  was  entered  upon  the  verdict  for  the 
plaintiff.  The  master  pleaded  inter  alia  a  breach  of  the  obliga* 
tion  implied  in  the  relation  of  master  and  servant  which  I  may 
term  loyalty.  The  obligation  rests  upon  the  rule  that  he  who 
undertakes  to  act  for  another  shall  not  in  the  same  matter  act 
for  himself.  The  rule  is  familiar  and  has  received  frequent 
application.  {Gardner  v.  Ogden,  22  N.  Y.  327,  347  et  seq., 
citing  Aberdeen  Railway  Co.  v.  Blaikie  Brothers,  1  Macq. 
461;  Beis  &  Co.  v.  Volck,  151  App.  Div.  613;  Dutton  v.  Willner, 
52  N.  Y.  318;  Labatt  Mast.  &  Serv.  [2d  ed.]  §§  284,  285, 
citing  Pearce  v.  Foster,  L.  R.  17  Q.  B.  Div.  536;  Swale  v. 
Ipswich  Tannery,  11  Com.  Cas.  88;  Wood  Mast.  &  Serv. 
[2d  ed.]  §  115;  20  Halsbury's  Laws  of  England,  101.) 

In  November,  1911,  Marshall  was  a  stockholder,  an  officer, 
and  was  active  in  the  business  of  the  corporation,  the  Souvenir 
Post  Card  Company,  which  was  controlled  by  the  Isaac  H. 
Blanchard  Company.  There  had  been  and  then  was  imder 
consideration  a  sale  of  stock  and  part  of  the  assets  of  the 
post  card  company  to  the  defendant,  and  Marshall  took 
part  in  the  negotiations.  On  November  20,  1911,  the 
Blanchard  corporation  executed  an  agreement  with  Marshall. 
Therein  the  president  of  the  Blanchard  corporation  stated  that 
he  had  made  up  an  estimate  as  of  September  1st  inventory  of 
an  irreducible  minimum  which  must  be  received,  amounting 
to  $86,000,  to  which  amount  should  be  added  one-half  of  the 
estimated  profit  on  unfilled  orders,  or  whatever  amoimt  was 
received  for  that  item;    and  whereby  it  was  agreed  that  if 
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Marshall  succeeded  in  ''  affecting ''  (effecting?)  a  sale  or  sales 
at  or  in  excess  of  the  minimum  provided  for,  "  we  are  to  pay 
you  the  following  conunission:  $500.00  plus  25%  of  the 
overage  in  excess  of  the  minimum  specified  herein.  This 
commission  is  payable  when,  and  only  when,  collected  by  us. 
In  the  case  of  partial  payments  we  should  apportion  them 
between  us,  viz.: 

Total  sale $100,000 

Minimum,  say 87,000 

Overage $13,000 

Your  share,  25% $3,250 

Plus 500 

Your  total  interest $3,750  '' 


On  December  30, 1911,  an  agreement  was  made  between  the 
Blanchard  corporation  as  "  vendor,"  the  defendant  as  "  pur- 
chaser,"^ and  liie  Souvenir  Post  Card  Company,  for  a  sale  of 
the  capital  stock  and  of  certain  assets  of  the  said  company. 
The  agreement  for  sale  is  long  and  specific.  It  provides 
for  payment  on  account  of  part  performance  and  then  that 
the  other  payments  shall  be  made  as  provided  for.  By  the 
article  following  such  provision,  the  company  is  to  prepare 
a  complete  set  of  inventories  and  schedules  as  provided  for 
in  the  agreement,  on  or  before  January  25,  1912,  and  as  soon 
as  completed  to  notify  the  purchaser,  who  shall  arrange  to 
complete  performance  as  to  taking  possession  and  paying  for 
the  same  within  twenty-four  hours  after,  and  shall  pay  two- 
thirds  of  the  price  ascertained.  ''  The  balance  to  he  payable 
within  two  weeks  (herefrom,  provided  the  inventories  and  schedules 
have  been  found  to  be  correct  by  (he  Purchaser,  or  if  incorrect, 
8ticA  corrected  balance  to  be  so  payable.^'  (The  italics  are 
mine.)  The  sale  was  made,  and  thereafter,  and  on  January  27, 
1912,  Marshall,  as  had  been  contemplated,  entered  into  the 
service  of  the  defendant  and  continued  therein  for  some 
months,  when  he  was  discharged.  Marshall  admitted  that 
he  never  informed  the  defendant  of  his  said  agreement  with  the 


Digitized  by 


Google 


160  Marshall  v.  Sackett  &  Wilhelms  Co. 

Second  Department,  December,  1917.  [VoL  481. 

Blanchard  corporation.  There  is  no  proof  that  would  have  jus- 
tified him  in  the  belief  that  the  defendant  had  knowledge  thereof. 

The  learned  court,  referring  to  Marshall  and  the  defendant, 
instructed  the  jury  under  exception:  "  There  is  the  single 
charge  that  he  kept  secret  from  them  that  he  was  to  get  com- 
pensation from  his  old  employers.  I  charge  you  as  a  matter  of 
law  he  was  not  obliged  to  tell  them  that.  But  he  was  obliged 
to  do  his  best."  It  is  to  be  noted  that  the  court  did  not  tell  the 
jury  that  ''  Marshall  was  not  obliged  to  tell  them  that  "  as 
matter  of  law,  with  the  intention  to  leave  the  question  of 
loyalty  to  the  jury,  but  that  the  law  absolved  the  servant 
from  a  disclosure  of  this  agreement.  We  may  infer  that  the 
inventory  and  schedules  were  duly  prepared  and  delivered  on 
or  before  January  25, 1912,  and,  therefore,  but  two  days  before 
the  defendant  became  the  servant  of  the  defendant.  Under 
the  agreement  of  sale,  the  price  was  dependent  upon  that 
inventory,  and  the  one-third  of  the  price  was  payable  within 
12  days  after  Marshall  entered  the  service  of  the  defendant. 
That  one-third  represented  the  balance  payable  "  provided 
the  inventories  and  schedules  have  been  found  to  be  correct 
by  the  Purchaser,  or  if  incorrect,  such  corrected  balance  to 
be  so  payable." 

The  interests  of  the  vendor  and  the  purchaser  as  to  the 
price,  so  far  as  undetermined,  naturally  were  adverse.  As 
part  of  the  price  was  determined  by  an  inventory  which  was 
open  to  correction,  the  interests  of  the  vendor  and  the  pur- 
chaser with  respect  to  the  inventories  naturally  were  adverse. 
The  defendant  had  the  right  to  expect  that  its  servant,  who 
undertook  to  serve  it  in  any  matter  related  to  the  inventories, 
would  serve  the  interest  of  his  master  alone.  And  it  had  the 
right  to  expect  that  its  servant  was  free  to  do  so  unfettered  by 
a  possible  self-interest.  Yet  in  this  case  the  jury  could  have 
found  that  self-interest  of  the  servant  could  make  against  the 
master.  For  in  the  nature  of  things  the  servant  was  interested 
in  keeping  the  inventory  as  prepared  and  delivered.  He 
admits  that  he  received  $500  on  account  of  this  secret  agree- 
ment on  the  day  of  the  sale  or  the  day  after.  Naturally  he 
would  be  interested  that  correction  by  the  purchaser  should 
not  reduce  the  balance  of  the  purchase  price.  He  testified  on 
the  trial:   "  Q.  Didn't  you  get  more  than  the  $500?    A.  Not 
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yet.  Q.  You  expect  to?  A.  I  do  hope  so.  Q.  Now, 
this  agreement  between  you  and  the  Blanchard  Company 
is  still  in  force,  isn't  it?  A.  It  is.  Q.  And  during  the  time 
you  were  employed  by  the  Sackett  &  Wilhehns  Company 
it  was  in  force?  A.  It  was."  If  the  scope  of  the  employment 
of  the  servant,  or  the  duties  conmiitted  to  him  and  accepted 
by  him,  could  array  self-interest  against  the  master's  interest, 
unless  the  servant  had  reason  to  believe  that  at  the  outset 
the  master  knew  of  this  secret  agreement,  then  I  think  at 
best  for  the  plaintiff  it  was  a  question  for  the  jury  whether 
the  servant  fulfilled  his  obligation  of  service  by  keeping  the 
agreement  secret.  It  is  conceivable  that  a  servant  could 
have  an  agreement  made  before  he  entered  service,  which 
might  benefit  him  in  dealings  between  his  master  and  third 
persons  during  the  servant's  term,  which  agreement  or  the 
dealings  thereunder  could  not  be  affected  by  the  fact  of 
employment  or  by  any  word,  act,  omission  or  commission  of 
the  servant. 

The  learned  court  refused,  under  exception,  to  charge, 
except  as  abeady  charged,  that  on  the  issues  of  loyalty  to  the 
defendant,  it  was  not  necessary  for  the  jury  to  find  there  was 
any  actual  disloyalty  or  dishonesty.  "  Actual  "  means  "  real," 
"  existent."  I  think  that  the  defendant  was  entitled  to  the 
instruction.  (See  authorities  supra.)  Otherwise  it  might 
be  concluded  that  the  vice  was  not  in  the  secret  agreement, 
but  only  in  action  that  resulted  from  it.  The  master  at  the 
time  of  his  discovery  of  the  agreement  might  be  unable  to  put 
his  finger  upon  tangible  results,  and  yet  would  be  conscious 
for  the  first  time  that  he  had  intrusted  work  already  done  and 
past  imdoing  to  his  servant,  who  at  the  time  naturally  could 
have  arrayed  self-interest  against  the  interest  of  his  master. 
I  am  not  clear  but  that  the  com*  theretofore  had  charged 
almost,  if  not  altogether,  this  proposition,  so  as  to  avoid  the 
imputation  of  positive  error.  But  it  is  not  necessary  to 
determine  this  question  in  the  disposition  of  the  case. 

Staplbton,  Mills,  Rich  and  Blackmar,  J  J.,  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs 
to  abide  the  event. 

App.  Div.— Vol.  CLXXXI.        11 
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Frank  W.  Patterson,  Plaintiff,  v.  Louis  Johnson,  Defendant. 

Second  Department,  December  29,  1917. 

Baal  property  —  mortgage  containing  no  reference  to  restrictiye 
coTenants  —  purchaser  on  foreclosure  takes  free  of  restrictions  — 
title  marketable  —  when  coyenants  are  personal  to  grantor  and 
do  not  run  with  land. 

YHiere  a  realty  company  gave  a  mortgage  on  a  certain  lot  containing  no 
restrictive  covenants  as  to  the  use  of  the  premises  and  subsequently 
conveyed  the  lot,  subject  to  said  mortgage,  by  a  deed  containing  restrictive 
covenants  as  to  the  building  to  be  placed  thereon,  a  purchaser  on  the 
foreclosure  of  said  mortgage  and  his  successor  in  title  holding  through 
a  referee's  deed  containing  no  reference  to  the  restrictions,  takes  the 
premises  free  of  the  restrictions,  and,  hence,  one  who  has  contracted  to 
purchase  from  such  grantee  cannot  refuse  performance  upon  the  ground 
that  it  was  impossible  to  convey  an  unincumbered  title. 

Where  only  a  portion  of  the  lots  sold  by  the  realty  company  were  subject 
to  restrictive  covenants  and  these  were  some  distance  from  the  lot  sold 
on  foreclosure,  and  there  were  no  covenants  on  the  part  of  the  grantor 
or  mutual  agreements  between  the  several  lot  owners  creating  easements, 
the  restrictions  will  be  deemed  personal  to  the  grantor  and  are  not 
enforoible  by  the  owner  of  lots  acquiring  title  after  the  deed  was  given. 

The  rights  of  the  realty  company  were  extinguished  by  the  foreclosure  of 
its  mortgage. 

SuBinssioN  of  a  controversy  upon  an  agreed  statement  of 
facts  pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

William  W.  Scrugham  [W.  ChanUer  Arhuckle  with  him  on 
the  brief],  for  the  plaintiff. 

Thomas  M.  Smith  [Henry  Martyn  Baird,  Jr.,  with  him  on 
the  brief],  for  the  defendant. 

Rich,  J.: 

This  is  the  submission  of  a  controversy  upon  agreed  facts 
under  the  provisions  of  sections  1279-1281,  inclusive,  of 
the  Code  of  Civil  Procedure,  and  presents  the  question  whether 
or  not  the  defendant  is  able  to  perform  his  contract  with  the 
plaintiff  to  convey  to  the  latter  real  property  in  the  city 
of  Yonkers,  free  and  clear  of  all  incumbrances,  with  the 
exception  of  a  specified  mortgage,  which  is  a  lien  thereon. 
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The  plaintiff  demands  judgment  for  specific  performance  of 
the  contract,  or  if,  as  he  contends,  that  is  impossible,  for  the 
money  paid  by  him  when  the  contract  was  executed,  together 
with  his  expenses  incurred  in  examining  the  title. 

The  land  involved  is  designated  as  lots  1,  2  and  3,  on  a  map 
filed  in  the  office  of  the  register  of  the  county  of  Westchester, 
entitled  "  *  Map  of  Lowerre  Summit  Park  in  the  City  of 
Yonkers,  owned  by  the  Van  Cortlandt  North  Company,'  made 
by  M.  Lorini,  C.  E.,  November  12,  1908." 

The  Lowerre  Summit  Park  Realty  Company  acquired 
title  to  the  lots  involved,  and  also  to  lots  6  to  10,  inclusive; 
27  to  34,  inclusive;  the  easterly  half  of  lot 36;  lots  37  to  51, 
inclusive;  lot  FF;  the  northerly  25  feet  of  lot  EE  of  block  A, 
and  parts  of  blocks  B,  C,  D,  E,  F  and  G,  as  shown  by  and 
appearing  upon  said  map.  Said  Lowerre  Summit  Park 
Realty  Company  on  November  15,  1912,  executed  a  mortgage 
upon  lots  1,  2  and  3  in  Block  A  on  said  map  to  one  La  Monte, 
which  by  various  assignments  became  the  property  of  Dudley 
R.  Van  Ness.  This  mortgage  contained  no  covenants  restrict- 
ing the  use  of  the  mortgaged  premises  or  the  character  of  the 
buildings  which  might  be  erected  thereon.  By  a  deed  dated 
April  10,  1913,  said  company  conveyed  said  lots  1,  2  and  3  to 
Theodore  R.  Van  Ness,  subject  to  said  mortgage  and  subject 
to  the  following  restrictions: 

"  a.  No  more  than  one  house  shall  be  erected  on  plot  37  feet 
front  by  100  feet  in  depth;  such  house  shall  be  for  two  families, 
not  less  than  two  stories  in  height,  nor  without  cellar,  nor 
with  roof  known  as  flat  roof,  and  shall  not  cost  less  than 
$6,000,  or  one  house  on  plot  25  feet  by  100  feet  in  depth  for 
one  family,  not  less  than  two  stories  in  height,  nor  without 
cellar,  nor  with  roof  known  as  flat  roof  and  shall  not  cost  less 
than  $5,000.  No  other  building  shall  be  erected  on  said 
premises  except  a  private  garage. 

''  b.  No  building  shall  be  erected  thereon  until  its  exterior 
plans  have  been  approved  by  the  said  company. 

'*  c.  No  intoxicating  liquors  shall  be  manufactured  or 
sold,  no  stores  erected  or  maintained,  no  manufacturing  of 
any  kind  carried  on,  and  no  hogs,  goats,  geese,  chickens, 
or  ducks  kept  upon  said  premises. 

^'  d.  No  fence  or  building  shall  be  erected  within  20  feet 
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of  the  front  line,  nor  building  within  2  feet  of  the  side  lines 
of  said  premises,  nor  fence  over  4  feet  high  nor  garage  within 
60  feet  of  any  street  line. 

"  This  restriction  shall  not  apply  to  steps,  piazza  or  bay 
windows  upon  houses  so  erected. 

"These  restrictions  shall  be  binding  upon  the  land  and 
any  owners  thereof  until  January  1st,  1930." 

At  the  time  of  this  conveyance,  the  grantor  had  sold  thirty- 
one  full  and  two  one-half  lots  in  block  A,  and  was  the  owner 
of  the  remaining  thirty  full  and  two  one-half  lots  in  said 
block.  The  title  to  said  lots  1,  2  and  3  in  block  A,  by  sundry 
conveyances,  each  stating  that  the  premises  conveyed  were 
subject  to  said  mortgage  and  said  restrictions,  vested  in 
Charles  W.  Boote  as  trustee  on  July  2,  1914.  On  May  25, 
1916,  Dudley  R.  Van  Ness  commenced  an  action  in  the 
Supreme  Court  to  foreclose  the  said  mortgage.  The  Lowerre 
Summit  Park  Realty  Company,  said  Boote  as  trustee,  and 
other  parties  having  a  specific  interest  in  or  lien  upon  the 
mortgaged  premises,  were  made  defendants.  The  owners 
and  mortgagees  of  the  lots  owned  by  said  company  at  the 
time  of  its  conveyance  to  Theodore  R.  Van  Ness  were  not 
made  parties.  Judgment  of  foreclosure  and  sale  was  rendered, 
under  which  the  lots  were  sold  and  conveyed  on  August 
fifteenth  to  "  Van  Ness  Bros.,  Inc.,"  a  domestic  corporation, 
the  referee's  deed  containing  no  reference  to  said  restrictions. 
On  October  2,  1916,  said  corporation  conveyed  said  lots  to 
the  defendant  by  a  full  covenant  and  warranty  deed,  purport- 
ing to  convey  them  free  and  clear  of  all  incumbrances. 

Prior  to  the  filing  of  the  notice  of  pendency  in  the  fore- 
closure action,  the  Lowerre  Summit  Park  Realty  Company 
had  sold  and  conveyed  all  the  lots  in  said  block  A,  the  deeds 
to  nine  and  one-half  of  said  lots  containing  covenants  and 
restrictions  substantially  the  same  as  those  contained  in 
the  deed  to  Theodore  R.  Van  Ness,  and  the  deeds  of  the 
remaining  twenty  and  one-half  lots  contained  no  restrictions. 
The  restricted  lots  are  all  in  the  extreme  north  end  of  block  A-4, 
fronting  on  Park  Hill  avenue;  one  and  one-half  on  Marshall 
road  and  four  on  Madeleine  parkway.  The  restricted  lot 
nearest  defendant's  lots  is  lot  27,  which  is  about  750  feet 
distant  therefrom.    Between  restricted  lots  27  and  28,  and 
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restricted  lots  33  and  34,  fronting  on  Park  Hill  avenue,  are 
lots  29,  30,  31  and  32,  unrestricted;  and  between  restricted 
lot  37,  fronting  on  Mardiall  road,  and  restricted  lot  39,  fronting 
on  Madeleine  parkway,  is  lot  No.  38,  unrestricted.  Lot  51, 
fronting  on  Lewis  parkway,  and  abutting  on  the  rear 
defendant's  lot  3;  lots  6,  7,  8,  9  and  10,  which  are  the  fifth, 
sixth,  seventh,  eighth  and  ninth  lots  north  of  defendant's 
lot  and  nine  and  one-half  lots  fronting  on  Lattin  drive  — 
much  nearer  defendant's  premises  than  the  nearest  restricted 
lot  —  are  all  without  restriction. 

The  plaintiff  contends  that  the  restrictive  covenants  con- 
tained in  the  deed  to  Theodore  R.  Van  Ness  were  imposed 
for  the  benefit  of  all  the  lots  in  block  A,  owned  by  the 
corporation  grantor  at  the  time  such  deed  was  given,  and 
enforcible  by  the  owner  of  such  lots  at  any  time  thereafter. 
That  the  rights  were  not  extinguished  by  the  foreclosure 
judgment,  because  the  owners  of  the  lots  were  not  made 
parties  to  the  action,  is  the  basis  for  the  argument  that  the 
title  tendered  by  the  defendant  was  not  free  and  clear  from 
all  incumbrances.  He  contends  that  the  defendant  cannot 
perform  his  contract  of  sale,  and  that  he  should  have  judgment 
for  the  moneys  advanced  by  him  on  the  execution  of  the 
contract,  together  with  his  expenses  for  examining  the  title. 
I  think  that  this  contention  is  without  merit.  The  restrictions 
contained  in  the  Van  Ness  deed  are  clearly  personal  and 
not  enforcible  by  the  owner  of  any  of  the  lots  acquiring 
title  after  the  deed  was  given.  There  is  no  corresponding 
covenant  by  the  grantor;  there  is  no  mutual  agreement  or 
undertaking  between  the  several  lot  owners  creating  an 
easement,  and  nothing  disclosed  from  which  mutual  rights 
are  fairly  inferable.  Of  all  the  lots  conveyed  by  the  Lowerre 
Summit  Park  Realty  Company  (located  in  block  A)  after 
the  conveyance  to  Van  Ness,  the  deeds  to  but  nine  full  and 
one  half  lot  contain  restrictions,  and  they  are  a  long  distance 
from  defendant's  lots,  while  the  lots  in  the  vicinity  of 
defendant's  are  unrestricted.  This,  I  think,  repels  any 
presumption  of  a  general  scheme  created  for  the  benefit  of 
all  the  lots.  No  imiform  restrictions  or  imiform  plan  of 
improvement  are  shown,  and  no  lot  owner  is  in  a  position 
to  raise  a  question  based  on  a  breach  of  covenant  by  defendant 
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or  his  predecessors  in  title,  the  rights  of  the  corporation  having 
been  extinguished  by  the  judgment  in  the  foreclosure  action. 
{dark  V-  DevoCj  124  N.  Y.  120,  124;  Equitable  Life  Assurance 
Society  V.  Brennanj  148  id.  661;  SUberman  v.  Uhrlavbj  116 
App-  Div.  869;  Davidson  v.  Dunham,  159  id.  207, 209;  Schermer- 
horn  V.  BedeU,  163  id.  445;  Barney  v.  Everard,  32  Misc. 
Rep.  648;  Schwoerer  v.  Leo,  39  id.  505;  Dime  Savings  Bank  v. 
BuO&r,  96  id.  82.) 

The  authorities  cited  by  the  plaintifiP  to  sustain  his  con- 
tention are  distinguishable  from  the  case  presented  by  this 
record.    In  those  cases  the  covenants  involved  were  mutual. 

There  is  no  defect  in  defendant's  title  to  the  premises 
he  contracted  to  convey  to  the  plaintifiP  that  afifects  its 
marketability  or  constitutes  a  cloud  thereon,  and  the  defend- 
ant is  entitled  to  judgment  in  accordance  with  the  21st 
subdivision  of  the  stipulation,  without  costs. 

Jenks,  p.  J.,  Stapleton,  Putnam  and  Blackbiar,  JJ., 
concurred. 

Judgment  for  defendant,  without  costs,  in  accordance  with 
the  stipulation. 


David  Smifh,  an  Infant,  by  William  D.  Tucker,  His  Guardian 
ad  litem,  Respondent,  v.  Hattie  C.  Smith,  Individually 
and  as  Trustee  imder  the  Last  Will  and  Testament  of 
Fbeebcan  a.  Smith,  Deceased,  and  Others,  Appellants. 

Second  Department,  December  29,  1917. 

Will  oonitrued  — Uw  of  State  of  New  Jersey  — when  grandson  of 
testator  takes  interest  which  wiU  support  action  for  waste  against 
life  tenant  —  form  and  amount  of  bond  —  costs. 

A  will  placed  the  residuary  estate  in  trust  with  the  direction  that  one-third 
of  the  income  be  paid  to  the  widow  and  the  residue  in  equal  portions 
to  the  testator's  children  with  power  in  the  widow,  while  living,  to  receive 
and  apply  the  share  of  a  minor  child  to  his  maintenance  and  education. 
It  was  provided  that  in  case  of  the  widow's  death  before  the  division 
of  the  inroperty  the  entire  net  income  was  to  be  paid  in  equal  portions 
to  the  children  for  support  and  education  until  the  youngest  reached 
majority,  at  which  time  the  residuary  estate  was  to  be  divided  into  three 
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parts,  one  transferred  to  the  widow  in  trust  for  herself  and  children  for 
life,  the  remaining  two-thirds  to  be  transferred  to  the  children  equally, 
the  issue  of  any  deceased  child  to  take  the  parent's  share  per  stirpes.  It 
was  then  provided  that  in  case  the  widow  died  before  the  time  for  division, 
the  trustee  should  then  divide  the  whole  estate  equally  among  the  children, 
the  issue  of  deceased  children  to  take  their  parent's  share  per  stirpes.  It 
was  further  provided  that  if  the  widow  survived  the  first  division,  upon 
her  subsequent  death,  the  part  of  the  residue  estate  held  in  trust  for  her 
should  go  to  the  children  equally,  the  issue  of  a  deceased  child  to  take 
per  stirpes. 

Held,  that  under  the  law  of  the  State  of  New  Jersey  by  which  the  wiU  is 
governed,  a  grandchild  of  the  testator,  whose  father  died  after  the  first 
division  qf  the  estate,  had  such  an  interest  therein  as  entitles  him  to 
maintain  an  action  for  waste  against  the  widow  who  is  still  surviving, 
and  this  urespective  of  whether  his  interest  is  indefeasible  or  not. 

In  such  action  for  waste  the  trustee  should  not  be  required  to  give  a  bond 
to  secure  the  payment  of  a  fixed  sum  to  the  plaintiff,  nor  should  it  be 
found  that  a  fixed  sum  wiU  be  due;  the  bond  should  secure  the  plaintiff 
against  loss  for  such  sums  as  the  widow  has  wasted  or  may  hereafter 
waste. 

The  costs  of  the  action  should  not  be  paid  out  of  the  estate  by  sale  of  assets 
or  otherwise,  but  should  be  charged  to  the  defendants  personally. 

Appeal  by  the  defendants,  Hattie  C.  Smith,  individually 
and  as  trustee,  and  others,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plainti£F,  entered  in  the  office  of  the 
clerk  of  the  county  of  Kings  on  the  13th  day  of  July,  1917, 
upon  the  decision  of  the  court  after  a  trial  at  the  Kings  County 
Special  Term,  and  also  from  an  interlocutory  judgment  entered 
in  said  clerk's  office  on  the  20th  day  of  Jime,  1917,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  13th  day 
of  July,  1917. 

Frank  W.  Holmes j  for  the  appellant  Hattie  C.  Smith. 

OrvlUe  C.  Sanborn,  for  the  respondent. 

Thomas,  J.: 

The  question  is  whether  plaintiff  may  maintain  an  action 
against  his  grandmother,  Hattie  C.  Smith,  life  tenant  and 
trustee,  imder  the  will  of  Freeman  A.  Smith  to  prevent  waste 
of  the  estate.  The  testator  left  Hattie  C.  Smith,  his  widow, 
and  three  children.  Freeman  A.  Smith,  Grace  A.  Love, 
defendants,  and  David  Smith,  plaintiff's  father.    The  will 
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gave  the  remainder  of  the  estate  in  trust  to  the  executor 
to  pay  one-third  of  the  net  income  to  the  widow  and  the 
residue  in  equal  proportions  to  his  children,  with  direction 
that  the  widow  should  recdve  the  share  of  a  child  under  the 
age  of  twenty-one  years  to  be  applied  to  maintenance  and 
education,  or  in  case  of  the  widow's  death  before  division, 
to  pay  the  entire  net  income  in  equal  proportions  to  the 
children  for  their  support  and  education  ''  imtil  the  yoimgest 
surviving  of  them  shall  have  attained  "  the  age  of  twenty- 
one  years.  ''  When  my  youngest  child  who  shall  survive  to 
the  age  of  twenty-one  years,  shall  have  reached  "  that  age, 
the  executors  and  trustees  shall  divide  the  residuary  estate 
into  three  equal  parts,  ''  one  of  which  parts  th^y  shall  there- 
upon transfer  *  *  *  to  my  said  wife  Hattie  C.  Smith  in 
trust  for  her  and  my  children,"  with  the  beneficial  interest 
in  the  net  income  thereof  in  the  widow  for  her  life,  and  the 
remaining  two-thirds  ''  they  shall  upon  such  division,  transfer, 
*  *  *  to  my  children  share  and  share  alike,  to  have  and 
to  hold  to  them,  their  heirs  and  assigns  forever  the  issue 
of  a  deceased  child  to  take  the  parent's  share,  per  stirpes 
and  not  per  capita.^*  But  in  case  the  wife  should  die  "  at  or 
before  the  time  for  the  division,"  the  executors  and  trustees 
shall  then  at  the  time  fixed  for  such  division,  divide  all  such 
estate  "  among  and  convey  the  same  to  my  children,  share 
and  share  alike,  to  have  and  to  hold  the  same  to  them,  their 
heirs  and  assigns  forever,  the  issue  of  a  deceased  child  to  take 
the  parent's  share  per  stirpes  and  not  per  capita.^ ^  Such  was 
subdivision  5  of  paragraph  3.  The  6th  subdivision  pro- 
vides for  the  final  disposition  of  the  one-third  share  in 
case  the  widow  survives  the  first  division,  and  is:  "Upon 
the  death  of  my  said  wife,  after  such  division  of  my  residuary 
estate,  I  give  and  devise  the  one-third  part  of  my  said  residuary 
estate,  so  set  apart  and  held  in  trust  by  and  for  her  as  afore- 
said to  my  children,  share  and  share  alike,  to  have  and  to 
hold  the  same  to  them,  their  heirs  and  assigns  forever,  the 
issue  of  a  deceased  child  to  take  the  parent's  share  per  stirpes 
and  not  per  capita.'*  The  scheme  of  the  will  is  to  give  to 
the  widow  one-third  of  the  net  income  of  the  estate  during 
her  life,  and  to  pay  or  to  apply  the  rest  of  the  net  income 
to  the  children  with  a  power  in  the  mother  living  to  receive 
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and  to  apply  the  share  of  a  minor.    When  the  youngest  child 
surviving  to  the  age  of  twenty-one  years  should  reach  that 
age,  the  whole  estate  should  be  divided  if  the  widow  were 
not  living;  if  she  were  living,  one-third  of  the  estate  should  be 
kept  and  divided  at  her  death.    In  case  of  the  death  of  the 
widow  before  the  first  division,  there  were  no  words  of  present 
gift;  in  case  of  her  death  after  such  division,  there  are  such 
words.    The  widow  and  plaintiff's  father  lived  to  the  time  of 
the  first  division,  when  two-thirds  of  the  estate  were  divided 
among  the  children  and  one-third  retained  by  the  wife.    The 
widow  is   still  living,   but  the  plaintiff's  father  has  died. 
Did   plaintiff's   father,   David   Smith,   take  an  indefeasible 
vested  estate  in  the  one-third  set  apart  upon  the  first  division? 
If  so,  the  plaintiff  has  no  interest  and  cannot  ynaintain  the 
action  on  the  present  record.    If  plaintiff  has  any  interest  it 
is  because  upon  the  wife's  death  the  gift  and  devise  of  the 
third  part  is  to  children  "  share  and  share  alike,    *    *    ♦ 
the  issue  of  a  deceased  child  to  take  the  parent's  share." 
The  question  is  to  be  determined  by  the  laws  of  the  State 
of  New  Jersey,  and  the  task  is  to  fit  the  law  of  that  State 
to  the  will.    In  Security  Trust  Co.  v.  Lovett  (78  N.  J.  Eq.  445) 
the  will  gave  the  estate  to  the  wife  for  life,  with  a  direction 
that  after  her  death  the  proceeds  from  the  sale  of  the  real 
estate  should  be  divided  "  between  my  children,"  naming 
them,  share  and  share  alike,  one-twelfth  share  among  named 
children  of  a  deceased   daughter,   and   provided:   ^'  should 
either  of  my  above  named  children  die  leaving  issue,  it  is 
my  will  that  the  portion  herein  devised  or  bequeathed  to 
such  child  or  children  shall  be  equally  divided  between  their 
issue."    There  was  a  gift  to  named  persons  and  not  to  a 
class,  and  there  was  more  propriety  in  referring  the  sub- 
stitutionary clause  to  death  before  that  of  the  ancestor,  but 
the  vice-chancellor  wrote:    "  This  provision,  relating  to  the 
contingency  of  the  death  of  the  children,  will,  by  the  accepted 
rules  of  construction  in  such  cases,  be  understood  to  refer 
to  the  death  of  the  children  prior  to  the  period  of  distribu- 
tion —  that  is,  prior  to  the  termination  of  the  life  estate  by 
the  decease  of  the  widow.    Brown  v.  lAppincott,  49  N.  J.  Eq. 
(4  Dick.)  44;  Fischer  v.  Fisch&r,  75  N.  J.  Eq.  (5  Buch.)  74." 
It  may  be  said  that  there  was  no  present  gift  as  in  the  present 
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6th  subdivision,  but  a  direction  to  divide  as  in  the  5th  sub- 
division of  such  will.  In  MiUer  v.  WorraU  (59  N.  J.  Eq.  134) 
there  was  a  direction  to  divide  upon  the  death  of  the  wife 
"  between  my  children,  share  and  share  alike,  to  whom  I  do 
hereby  give,  devise  and  bequeath  the  same,  their  heirs  and 
assigns  forever,  the  children  of  any  deceased  child  to  have 
the  share  of  his,  her  or  their  parent."  A  child  died  before 
the  life  tenant  without  leaving  issue,  and  although  the  con- 
troversy was  between  her  executors  and  the  surviving  children, 
it  was  said  that  "  By  the  express  provisions  of  the  will,  if 
a  child  dies  before  the  period  of  distribution  and  leaves  chil- 
dren, those  children  take,  by  substitution,  for  the  parent.  In 
this  event,  and  in  this  event  only,  is  the  right  of  the  child 
curtailed."  In  Dilis  v.  Clayhaunce  (70  N.  J.  Eq.  10)  the 
testator  gave  the  residue  of  his  estate  to  his  wife  for  life,  and 
at  her  death  to  his  stepson,  Ege,  and  provided  that  in  case 
Ege  should  die  "  without  lawful  issue,  that  my  property 
*  *  *  be  equally  divided  between  my  brothers  and  sisters, 
and  in  the  case  of  the  decease  of  either  or  any  of  them  their 
several  portions  shall 'descend  to  their  children.''  The  court 
decided  that  Ege  took  a  vested  estate  in  fee  simple,  subject 
to  the  contingency  of  his  death  without  lawful  issue.  The 
chancellor  wrote:  "  Giving  to  every  word  of  the  clause  in 
question  its  full  force,  it  may  be  thus  paraphrased,  viz. :  Upon 
the  happening  of  the  contingency  I  have  prescribed,  my  prop- 
erty, of  all  kinds,  shall  go  to  my  brothers  and  sisters  equally, 
and  if  any  have  died  leaving  children,  their  share  shall  go  to 
their  children;  but  if  any  have  died  leaving  no  children,  their 
share  shall  go  to  their  heirs-at-law  or  next  of  kin,  according 
to  the  nature  of  the  property."  It  is  urged, by  plaintiff  that 
Lyons  v.  Ostrander  (167  N.  Y.  136)  and  Marsh  v.  Consumers 
Park  Brewing  Co.  (220  id.  205)  are  to  the  same  effect.  The 
learned  counsel  for  appellant  relies  upon  the  cases  in  this 
State  and  in  the  State  of  New  Jersey,  but  decisions  in  the 
latter  State  cited  by  him  do  not  have  the  present  substitu- 
tional clause.  Fischer  v.  Fischer  (75  N.  J.  Eq.  74)  seems  to 
support  the  plaintiff,  as  does  Brovm  v.  lAppincott  (49  id.  44). 
It  is  concluded  that  the  plaintiff  has  an  interest  in  the  fimd. 
It  is  not  necessary  to  decide  whether  it  is  an  indefeasible 
interest.    It  is  sufficient  to  enable  him  to  maintain  this  action. 
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But  the  trustee  should  not  be  required  to  give  a  bond  to  secure 
payment  to  the  plaintiff  of  a  fixed  sum,  nor  should  it  be  found 
that  a  fixed  smn  will  be  due  him.  The  bond  should  be  in  the 
sum  of  $26,292.85  to  secure  the  plaintiff  against  loss  for  such 
sums  as  Hattie  C.  Smith  has  wasted,  as  herein  found,  or  may 
hereafter  waste.  The  5th  conclusion  of  law  should  be  amended 
by  omitting  the  words  '^  and  is  entitled,  upon  the  death  of 
Hattie  C.  Smith,  to  receive  one-third  of  said  trust  fund  unim- 
paired,'' substituting,  "  and  is  presumptively  entitled  to  share 
in  one-third  of  said  trust  fund."  The  costs  and  allowances 
should  not  be  paid  out  of  the  estate  by  sale  of  assets  or  other- 
wise, but  judgment  therefor  should  proceed  against  the 
defendants  personally. 

The  interlocutory  judgment,  final  judgment  and  order, 
amended  pursuant  to  this  opinion,  should  be  affirmed,  with 
costs  of  the  appeal  to  the  plaintiff. 

Jenks,  p.  J.,  Stapleton,  Rich  and  Blackmab,  JJ., 
concurred. 

Interlocutory  judgment,  final  judgment  and  order,  as 
amended  pursuant  to  opinion  affirmed,  with  costs  of  the 
appeal  to  the  plaintiff. 


Thomas  Murcott  and  Others,  Copartners,  Transacting 
Business  under  the  Firm  Name  and  Style  of  Murcott  & 
Campbell,  Appellants,  Respondents,  t;.  The  City  of  New 
York,  Respondent,  Appellant. 

Second  Department,  December  20,  1917. 

Judflrment  ~  recovery  of  damages  for  injuries  caused  by  sewer  — 
subsequent  suit  in  equity  to  enjoin  maintenance  of  sewer  — 
municipal  corporations  —  city  of  New  York  —  when  notice  of 
intention  to  sue  not  necessary. 

Where  it  was  determined  in  an  action  at  law,  brought  by  landowners  against 
a  municipality,  that  the  plaintiffs  were  entitled  to  substantial  damages 
caused  by  a  sewer  illegally  constructed  or  maintained,  the  judgment 
establishes  the  right  of  the  plaintiffs  to  restrain  the  maintenance  of  the 
sewer  system  by  a  subsequent  suit  in  equity. 
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In  order  to  entitle  the  plaintiffs  to  maintain  a  suit  for  injunctive  relief, 
or  for  damages,  against  the  city  of  New  York  for  the  maintenance  of  the 
sewer  it  is  not  necessary  to  serve  the  defendant  with  notice  of  an  intention 
to  sue  pursuant  to  section  261  of  the  city  charter. 

Cross-appeals  by  the  plaintiffs,  Thomas  Murcott  and  others, 
and  by  the  defendant.  The  City  of  New  York,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiffs,  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  29th 
day  of  December,  1916,  upon  the  decision  of  the  court  after 
a  trial  at  the  Kings  County  Special  Term. 

Plaintiffs  appeal  from  the  judgment  in  so  far  as  it  limits 
their  recovery  to  the  sum  of  $2,000.  The  defendant  appeals 
from  such  judgment  in  so  far  as  it  awards  any  damages 
whatever  to  the  plaintiffs. 

Joseph  M.  Gazzamy  for  the  plaintiffs. 

George  A.  Green  [Lamar  Hardy y  Corporation  Counsel, 
and  Thomas  F.  Magner  with  him  on  the  brief],  for  the 
defendant. 

Thomas,  J. :  . 

In  a  suit  to  restrain  the  maintenance  of  a  sewer  system 
it  appeared  that  it  had  been  determined  in  an  earlier  action 
at  law  between  the  same  parties  that  as  regards  the  plaintiffs' 
property,  and  to  the  substantial  damage  thereof,  the  system 
was  illegally  constructed  or  maintained.  The  status  so  estab- 
lished by  judgment  continuing  authorized  the  plaintiffs  to 
seek  its  abatement  in  a  suit  in  equity,  which  would,  indeed, 
have  been  in  the  first  instance  a  proper  remedy.  In  such 
suit  the  damages  caused  by  the  overflow  of  the  sewers  at 
several  times  into  plaintiffs'  property  are  incidental  to  the 
main  relief,  and  it  was  not  necessary  for  the  purposes  of  the 
injunctive  relief  or  the  recovery,  of  such  damages  to  present 
to  defendant  claims  or  notice  of  intention  to  sue,  or  to  com- 
mence the  action  pursuant  to  section  261  of  the  Greater  New 
York  charter,  as  amended  by  chapter  452  of  the  Laws  of 
1912.  {Sammons  v.  City  of  Gloversville,  175  N.  Y.  346;  Lamxiy 
V.  City  of  Fulton,  109  App.  Div.  424;  Penjield  v.  City  of  New 
York,  115  id.  502;  Ahrens  v.  City  of  Rochester,  97  id.  480;  Flax- 
man  V.  City  of  New  York,  178  id.  935.)     It  is  also  considered 
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that  the  plaintiflfs  were  dainaged|by  the  overflow  on  January  7, 
1915,  but  the  ascertainment  thereof  should  be  remitted  to  the 
trial  court,  also  the  claims  for  damages  at  earlier  periods  may 
be  examined.  It  is  suggested  that  there  should  be  a  judgment 
for  an  injunction  with  suspension  thereof  for  a  time  deemed 
necessary  for  the  completion  of  the  new  sewer  system. 
{Sammona  v.  City  of  GloverstriUe,  175  N.  Y.  346.) 

The  judgment  so  far  as  it  awards  plaintifiPs  damages  for 
the  overflow  of  August  4,  1915,  is  aflSrmed.  The  plaintifiPs 
should  have  the  costs  of  this  appeal. 

Present  —  Jenks,  P.  J.,  Thomas,  Staplbton,  Rich  and 
Blackmab,  JJ. 

Judgment  so  far  as  it  awards  damages  to  plaintifiPs  for  the 
overflow  of  August  4,  1915,  unanimously  affirmed,  with  costs 
of  this  appeal  to  plaintiffs. 


EsTHEB  Thomas,  Respondent,  v.  Alexander  Zahka  and 
Waddie  Najjar,  Appellants. 

Second  Department,  December  20,  1917. 

Mortfafo  —  agreement  as  to  priority  of  holders  of  Junior  mortfage 
—  right  of  mortgagee  having  priority  to  satisfy  mortgage  debt 
and  aeeept  other  security  —  failure  to  show  bad  faith. 

Where  the  defendants,  holding  a  fifth  mortgage  on  real  estate,  the  value 
of  which  was  exceeded  by  the  prior  liens,  entered  into  an  agreement 
with  the  plaintifF  which  recited  that  the  interest  of  the  defendants  in  the 
mortgaged  debt  was  prior  and  superior  to  that  of  the  plaintiff  who  owned 
the  residue  of  the  debt  and  that  the  defendants  were  authorized  to  accept 
payment  of  the  bond  and  mortgage  and  to  satisfy  the  same,  or  to  fore- 
close on  default  and  receive  the  proceeds  of  the  sale,  being  liable  only 
to  account  to  the  plaintiff  for  all  moneys  received  in  excess  of  the  prior 
interest  of  the  defendants  in  the  mortgage,  the  defendants  had  a  legal 
right  to  protect  their  superior  interest  by  satisf3dng  the  mortgage  for  a 
sum  of  money  and  the  issuance  of  another  mortgage  on  other  unincumbered 
property,  there  being  no  bad  faith  on  their  part.  Under  the  circumstances 
the  defendants  were  not  trustees  for  the  plaintiff  and  had  the  right  to 
collect  or  exchange  the  security  without  waiting  until  the  maturity  of 
the  mortgage. 

The  mere  satisfaction  of  the  mortgage  by  the  defendants  establishes  no 
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ground  of  damages  to  the  plaintiff  Eonoe  the  mortgaged  property  was 

fully  covered  by  prior  liens. 
It  seenu,  however,  that  had  the  defendants  been  charged  with  bad  faith 

they  might  have  been  called  upon  to  justify  their  act. 
Rich,  J.,  dissented. 

Appeal  by  the  defendants,  Alexander  Zahka  and  another, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Kings 
on  the  28th  day  of  March,  1917,  upon  the  decision  of  the 
court  after  a  trial  before  the  court,  a  jury  having  been 
waived. 

The  action  was  brought  to  recover  for  the  alleged  breach  of 
a  participation  agreement  regarding  a  bond  and  mortgage. 

Defendants  on  Jime  6,  1913,  made  a  loan  of  $2,000  to  one 
Plaisantin,  and  took  as  security  a  $3,500  bond  and  mortgage, 
which  was  a  fifth  lien  on  Brooklyn  property.  This  bond  to 
the  plaintiff  dated  Jime  2,  1913,  was  payable  in  three  years 
with  interest  at  six  per  cent  per  annum.  It  was  made  by 
Messrs.  Gibbons,  Stem  and  Gessford,  as  owners.  The  prior 
liens  aggregated  $36,250.  Plaintiff  assigned  this  to  defend- 
ants, with  a  participation  agreement,  reciting  defendants' 
prior  ownership  therein  up  to  $2,000  and  interest ;  that  plaintiff 
owned  the  residue  of  said  mortgage  debt,  but  that  defendants' 
$2,000  interest  is  prior  and  superior  to  that  of  the  plaintiff 
"as  if  the  party  of  the  second  part  held  a  first  mortgage  for 
$2,000  and  interest  and  the  party  of  the  first  part  held  a  second 
mortgage  and  subordinate  to  secure  the  balance  of  the  mort- 
gage debt." 

"  Third.  That  the  party  of  the  second  part  shall  have  all 
the  rights  of  any  holder  of  said  bond  and  mortgage  and  is 
authorized  to  accept  payment  of  said  bond  and  mortgage 
and  to  execute  a  satisfaction  piece  therefor  and  in  the  event 
of  any  defaidt  on  said  bond  and  mortgage  to  foreclose  the 
same  and  receive  the  proceeds  of  the  sale  from  the  referee; 
but  the  party  of  the  first  part  shall,  in  any  and  every  event, 
have  the  right  to  an  accounting  for  all  money  received  by 
said  party  of  the  second  part  in  excess  of  the  ownership  of 
the  party  of  the  second  part  in  said  bond  and  mortgage.  All 
rights  and  authority  given  under  this  article  by  the  party  of 
the  second  part  are  irrevocable. 
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^^  Fourth.  That  the  party  of  the  second  part  is  to  notify 
the  party  of  the  first  part  of  any  and  every  default  on  said 
bond  and  mortgage  and  of  any  and  every  foreclosure  by  making 
the  party  of  the  first  part  a  defendant  in  any  and  every  suit 
without  further  notice  or  demand,  but  the  party  of  the  second 
part  shall  be  under  no  other  obligation  to  protect  the  interest 
of  the  party  of  the  first  part  under  any  such  suit  or  upon  any 
sale  in  any  such  foreclosure." 

No  part  of  defendants'  loan  to  Plaisantin  has  been  paid, 
so  that  it  was  overdue  in  the  year  1914. 

Up  to  March  20,  1915,  defendants  had  received  on  accoimt 
of  interest  on  this  $3,500  bond  the  sum  of  $383.  Prior  liens 
on  the  mortgaged  premises  then  exceeded  its  value. 

On  March  20,  1915,  defendants  satisfied  this  mortgage  for 
$730  in  money,  and  took  a  mortgage  for  $1,000  on  other 
incumbered  property,  which  $1,000  mortgage  was  subse- 
quently lost  and  extinguished  through  foreclosure.  Although 
the  complaint  does  not  chaise  bad  faith,  and  merely  avers 
the  satisfaction  and  discharge  of  such  mortgage,  plaintiff  has 
been  decreed  $1,500  with  interest,  and  costs. 

Abraham  M.  Davis  and  Adolphus  D.  Pape,  for  the  appellants. 

Frank  E.  Johnaorty  Jr.,  for  the  respondent. 

Putnam,  J.: 

Defendants  were  vested  with  the  title  to  this  mortgage, 
and  had  the  full  right  to  protect  their  own  superior  interests. 
They  did  not  become  trustees  for  plaintiflf.  The  two  portions 
of  the  original  debt  were  severed,  as  if  secured  by  separate 
and  successive  mortgages.  Notice  to  plaintiflf  by  making  her 
party  to  any  foreclosure  was,  of  course,  necessary,  since 
otherwise  the  decree  and  sale  might  be  defective.  (Wilt. 
Mort.  Forec.  §  116.)  Defendants  had  agreed  to  pay  over  to, 
or  account  to,  plaintiflf  for  what  she  might  be  entitled  to  beyond 
defendants'  $2,000  interest.  They  had  the  right  to  collect, 
or  exchange  the  security.  {Lowenfeld  v.  TTmpie,  139  App. 
Div.  617;  203  N.  Y,  646.)  In  view  of  the  amount  of  prior 
incumbrances,  this  $3,500  mortgage  was  speculative  and 
precarious,  depending,  as  it  did,  on  future  prospects,  rather 
than  on  actual  values. 
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In  the  absence  of  bad  faith,  defendants  were  not  obliged 
to  wait  till  after  the  mortgage  matured,  with  the  possible 
extinguishment  of  the  security,  before  acting  for  their  own 
protection.  Such  acts  as  exchanging,  or  compromising  the 
security,  were  within  the  ample  powers  conferred  by  the  two 
instruments,  defendants,  however,  being  always  answerable 
for  bad  faith  or  waste,  or  like  impairment  of  the  security. 
(State  Bank  v.  Smith,  155  N.  Y.  185,  200.)  It  would  have 
been  prudent  to  have  given  plaintiff  notice  of  this  step,  but 
if  defendants  were  remiss  in  this  respect,  that  alone  did  not 
amount  to  waste. 

As  plaintiff  simply  averred  a  satisfaction  of  the  mortgage, 
she  did  not  show  any  ground  for  damages,  since  the  mort- 
gaged property  was  fully  covered  by  prior  liens.  Had  bad 
faith  been  charged,  defendants  might  have  been  called  upon 
to  justify  their  relinquishment  of  this  security  on  the  terms 
shown. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

Jenks,  p.  J.,  Mills  and  Blackmar,  JJ.,  concurred;  Rich, 
J.,  voted  to  aflSrm  upon  the  opinion  of  Mr.  Justice  Cropset 
at  Trial  Term  [99  Misc.  Rep.  333]. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide 
the  event. 


Leonard  W.  Ely,  Respondent,  v.  William  M.  Barrett,  as 
President  of  Adams  Express  Company,  a  Joint  Stock 
Association,  Appellant. 

Second  Department,  December  29,  1917. 

Common  carrier  —  agreement  to  transport  dog  through  other 
carrier  —  interstate  commerce  —  deviation  from  agreed  route 
by  carrier  —  burden  of  showing  freedom  of  negligence  cast  upon 
carrier  —  proof  Justifying  recovery. 

Where  an  express  company  specifically  agreed  to  transport  the  plaintiff's 
dog  to  a  city  in  a  foreign  State  by  another  specified  express  company, 
but,  in  contravention  of  the  agreement,  did  not  deliver  the  animal  to 
the  specified  carrier  and  carried  it  over  its  own  line  by  a  different  route 
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and  the  dog  died  in  transit,  the  burden  of  showing  negligence  of  the 
defendant  as  required  by  the  interstate  bill  of  lading  is  not  upon  the 
shipper,  but,  on  the  contrary,  as  the  carrier  willfully  deviated  from  the 
stipulated  route,  it  became  an  insurer  to  the  extent  of  proving  that  the 
death  of  the  animal  was  not  due  to  its  own  act  or  negligence. 

The  Carmack  amendment  to  the  Interstate  Commerce  Act  does  not  disturb 
such  common-law  liability. 

It  seems,  that  under  the  law  of  this  State  a  carrier,  in  the  absence  of  a 
limiting  contract,  is  liable  as  in  the  case  of  inanimate  property  for  the 
transportation  of  live  animals,  except  as  to  injuries  arising  from  their 
nature  and  propensities  and  which  diligent  care  cannot  prevent. 

Evidence  examined,  and  held,  sufficient  to  justify  a  finding  that  the  defendant 
was  negligent  and  that  the  plaintiff  was  entitled  to  recover. 

Appeal  by  the  defendant,  William  M.  Barrett,  as  president, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  coimty  of  Nassau  on  the 
14th  day  of  Jime,  1917,  upon  the  decision  of  the  court  after  a 
trial  before  the  court,  a  jury  having  been  waived. 

Edward  V.  ConweUy  for  the  appellant. 

Alison  M.  Lederer,  for  the  respondent. 

Thomas,  J.: 

The  plaintiff  recovered  a  judgment  for  a  dog,  which  defend- 
ant undertook  to  carry  from  East  Williston,  Nassau  county, 
N.  Y.,  to  Palo  Alto,  Cal.,  by  Wells  Fargo  &  Company's 
Express  from  New  York  city.  The  defendant,  in  contra- 
vention of  its  contract,  did  not  deliver  the  animal  to  the 
Wells  Fargo  Company,  but  sent  it  over  its  own  line  to  Pitts- 
burg, Penn.,  beyond  which  point,  at  Wooster,  0.,  the  dog 
was  found  dead  in  the  car.  The  parties  executed  the  live- 
stock contract  and  the  defendant  issued  the  imiform  express 
receipt,  according  to  the  forms  duly  filed  by  defendant  with  the 
Interstate  Commerce  Commission.  The  plaintiff's  contention 
is  that  by  reason  of  the  deviation  from  the  stipulated  route 
the  defendant  is  liable  for  the  loss  as  insurer;  while  the  defend- 
ant's theory  is  that  the  carrier  at  common  law  does  not  insure 
against  the  consequences  of  the  vitality  of  live  freight,  but  is 
liable  only  for  the.  results  of  its  own  negligence;  that  the 
parties  have  so  stipulated  in  the  form  filed  with  the  Inter- 
App.  Div.— Vol  CLXXXI.        12 
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state  Commerce  Commission,  and  that  to  allow  a  departure 
from  such  agreement  would  be  a  discrimination  condenmed  by 
the  Interstate  Commerce  Act.  It  is  unnecessary  to  consider 
the  Interstate  Commerce  Act  farther  than  to  note  that  under 
it  the  liability  cannot  be  enlarged  by  the  form  of  the  action. 
(Georgia,  Florida  &  Alabama  Ry.  v.  Blish  Co.,  241  U.  S-  190.) 
In  the  contract  the  shipper  releases  the  carrier  "from  all 
liability  for  delay,  injuries  to  or  loss  of  said  animals  *  *  * 
from  any  cause  whatever,  unless  such  delay,  injury  or  loss 
shall  be  caused  by  the  Express  Company  or  by  the  negligence 
of  its  agent  and  employees.  *  *  *  The  shipper  agrees 
that  as  a  condition  precedent  to  recovery  hereimder  for  loss 
or  injury  or  damage  to  or  delay  in  delivery  of  this  shipment, 
such  loss,  injury,  damage  or  delay  shall  be  proved  by  the 
Shipper  to  have  been  caused  by  negligence  of  the  carrier." 
The  stipulation  means  that  in  the  course  of  the  specific  service 
undertaken  the  carrier  shall  be  liable  for  the  loss  caused  by 
its  negligence  proven  by  the  shipper.  That  put  the  burden 
of  proof  upon  the  shipper.  But  the  carrier  in  fact  departed 
materially  from  the  agreement,  and  assumed  to  carry  the  dog 
by  another  route,  for  an  increased  distance  imder  its  immediate 
care  and  control,  in  a  different  territory,  perchance  imder 
different  climatic  conditions,  for  delivery  to  a  different  con- 
necting carrier,  and  in  the  course  of  such  carriage  the  animal 
died.  Do  such  facts  relieve  the  shipper  from  further  evidence 
that  the  death  was  caused  by  some  act  of  defendant  done  or 
omitted,  and  impose  upon  the  carrier  the  burden  of  showing 
not  only  due  care,  but  also  that  the  changed  route  did  not 
enhance  the  risk  of  loss?  I  am  at  the  moment  dealing  merely 
with  the  effect  of  the  deviation  on  the  burden  of  proof  of 
negligence.  It  was  soniething  more  than  negligence  to  divert 
the  carriage  from  the  Wells  Fargo  Express  at  New  York. 
It  was  a  willful  act.  The  Wells  Fargo  Company  was  the 
appointed  bailee;  the  defendant  became  from  New  York  a 
bailee  by  its  own  wrong.  It  may  be  said  that  no  causal  con- 
nection between  the  deviated  route  and  the  death  of  the  dog 
can  be  proven.  But  the  essential  of  the  inquiry  is  whether  the 
shipper  must  follow  his  dog  into  such  regions  as  the  carrier 
may  negligently  or  willfully  have  placed  it,  and  trace  what 
befell  the  animal  in  the  vicissitudes  of  the  errant  transporta- 
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tion.  That  is  a  burden  the  shipper  did  not  undertake,  and 
in  the  nature  of  the  case  it  could  not  have  been  contemplated. 
It  is  not  the  spirit  of  the  Interstate  Commerce  Act,  affected 
by  the  Hepburn  and  Carmack  amendments,  that  it  is  dis- 
crimination to  require  a  carrier,  who  abandons  an  agreed 
service  and  assumes  an  authorized  carriage,  wherein  the 
property  was  destroyed,  to  show  that  neither  the  aberration 
nor  Its  conduct  caused  the  loss.  Reason  and  the  necessity 
of  the  case  require  such  conclusion.  That  judgment  does  not 
ignore  the  terms  of  the  contract,  (1)  because  it  is  equivalent  to 
holding  that  the  facts  fulfill  the  burden  that  imposes  the 
proof  on  the  shipper;  (2)  because  the  carrier,  by  breaking  up 
the  concerted  route,  put  the  shipper  at  a  risk  he  did  not 
assume,  subjected  him  to  conditions  not  contemplated,  and 
placed  him  at  a  disadvantage  that  embarrasses  or  precludes 
proof  of  the  carrier's  acts  and  omissions.  The  stipulated 
facts  show  the  following  report  by  the  express  messenger: 
"  This  dog  was  lying  down  in  crate  when  received  at  Pitts- 
bui^.  Would  not  get  up  when  loaded  in  the  car  and  appeared 
to  be  sick.  I  placed  her  near  the  door  to  get  air  and  gave  her 
feed  and  water,  but  she  would  neither  eat  nor  drink  and 
would  not  get  up  when  I  spoke  to  her.  As  she  did  not  appear 
to  be  suffering  I  thought  she  was  all  right.  I  looked  in  crate 
again  after  leaving  Pittsburgh.  She  was  still  lying  down. 
After  leaving  Wooster,  0.,  I  examined  her  again  and  found 
she  was  dead."  What  delay  or  exposure  attended  the  diver- 
sion, where  or  imder  what  conditions  the  sickness  appeared, 
what  was  overlooked,  if  not  beyond  plaintiff's  ascertainment, 
although  presumptively  within  the  knowledge  of  the  erring 
carrier,  were  at  least  thii^  that  the  shipper  did  not  agree 
to  prove.  Moreover,  when  the  dog  was  "  loaded  in  the  car  " 
at  Pittsburg,  she  was  sick,  and  yet  without  rest  she  was 
sent  forward.  I  think  that  the  court  was  quite  justified 
in  finding  that  the  defendant  was  negligent.  In  Cragin  v. 
N.  Y.  C.  R.  R.  Co.  (51  N.  Y.  61)  it  was  said  that  the  carrier 
"  does  not  absolutely  warrant  live  freight  against  the  con- 
sequences of  its  own  vitality.  Animals  may  injure  or  destroy 
themselves  or  each  other;  they  may  die  from  fright  or  from 
starvation  because  they  refuse  to  eat,  or  they  may  die  from 
heat  or  cold.    In  all  such  cases  the  carrier  is  relieved  from 
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responsibility  if  he  can  show  that  he  has  provided  all  suitable 
means  of  transportation,  and  exercised  that  degree  of  care 
which  the  nature  of  the  property  requires.  Therefore,  in 
this  case  it  was  not  sufficient  to  establish  the  common-law 
liability  of  the  defendant  to  show  that  the  hc^  died  from 
heat;  but  it  was  incumbent  on  the  plaintiff  to  show  further, 
that  there  was  some  negligence  or  omission  of  duty  on  the 
part  of  the  defendant,"  and  it  was  decided  that  the  carrier 
could,  by  express  contract,  exempt  itself  from  liability  for  its 
own  negligence.  But  had  the  Cragin  case  shown  that  the 
hogp  were  diverted  by  the  carrier  from  the  stipulated  route 
and  died  in  an  unauthorized  locality,  taken  sick  under  unknown 
conditions,  with  no  explanation  or  proof  of  care,  there  is  no 
reason  to  believe  that  more  evidence  would  have  been  exacted. 
The  decision  in  this  State  is  that  the  carrier,  in  the  absence 
of  a  limiting  contract,  is  liable  as  in  the  case  of  inanimate 
property  for  the  transportation  of  live  animals,  except  as  to 
injuries  arising  from  their  nature  and  propensities,  and  which 
diligent  care  cannot  prevent.  {Clarke  v.  Rochester  &  Syracuse 
Railroad  Company ^  14  N.  Y.  570;  Mynard  v.  Syracuse,  etc., 
R.  R.  Co.,  71  id.  180.)  In  the  present  case  the  carrier  limited 
its  liability  to  proved  negligence,  which,  as  r^ards  the  vitality 
of  the  animal,  is  the  law.  But  the  usual  rule  is  that  when  a 
carrier  deviates  from  the  stipulated  route  he  becomes  an 
insurer,  and  responsible  for  all  loss  and  damage  to  the  goods, 
even  unavoidable  casualty.  {MagheiB  v.  Camden  &  Amboy 
R.  R.  Co.,  45  N.  Y.  514.)  In  the  case  last  cited  it  was  said: 
'^  If  it  could  be  shown,  in  such  a  case,  that  the  loss  must  cer- 
tainly have  occurred  from  the  same  cause,  if  there  had  been  no 
default,  misconduct  or  deviation,  the  carrier  would  be  excused; 
but  the  burden  of  proof  of  this  fact  would  be  upon  the  carrier." 
If  a  carrier  takes  upon  itself  the  transportation  of  animals 
by  whatever  way  it  will  and  against  the  agreement  with  the 
owner,  if  it  does  not  become  an  insurer,  it  is  not  too  much 
to  hold  that  thereby  the  carrier  takes  the  responsibility  of 
exposing  their  vitality  to  the  conditions  of  the  route,  so  far 
forth,  at  least,  as  to  explain  that  nothing  concerning  the 
diversion  contributed  to  an  animal's  death.  The  Carmack 
amendment  does  not  disturb  such  common-law  liability. 
(CindnnaH  &  Texas  Pacific  Ry.  v.  Rankin,  241  U.  S.  319, 
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326.*)     I  cannot  but  think  that  the  facts  bring  this  case 
within  the   decision  in  Gdlvestony   H.  &  S.  A.    B.    Co.  v. 
WaUace  (223  U.  S.  481,  492). 
The  judgment  should  be  afiSrmed,  with  costs. 

Present  —  Jenejs,  P.  J.,  Thomas,  Stapleton,  Rich  and 
Blackmar,  JJ. 

Judgment  unanimously  afiSrmed,  with  costs. 


Max  Rubin,  Appellant,  v.  Samuel  G.  Siegel  and  Michael 
Goodman,  Respondents. 

First  Department,  January  18,  1918. 

Practice  —  stay  —  whan  legal  action  not  stayed  pending  suit  in 
equity  to  enforce  settlement  of  action  —  accord  and  satisfaction 
not  executed. 

Where  an  agreement  to  settle  an  action  made  on  the  eve  of  trial  was  never 
carried  out  and  the  cause  was  restored  to  the  calendar  on  the  plaintiff's 
motion  and  the  defendants  took  no  appeal  from  the  order,  they  are  not 
entitled  to  a  stay  of  the  plaintiff's  legal  action  until  the  determination  of 
a  suit  in  equity  brought  by  them  for  the  specific  performance  of  the 
agreement  to  settle  the  prior  action. 

It  seems,  that  the  defense  of  settlement  could  be  set  up  by  the  defendants  in 
the  legal  action  by  a  supplemental  answer,  and  until  the  court  in  its  dis- 
cretion has  refused  to  allow  such  supplemental  answer  the  defendants 
have  no  ground  for  a  stay,  which  would  deprive  the  plaintiff  of  his  right 
to  a  determination  of  the  issues  by  a  jury. 

Defendants'  affidavits  examined,  and  held,  insufficient  to  establish  a  settle- 
ment which  would  prevent  the  plaintiff  from  prosecuting  his  legal  action, 
or  confer  upon  the  defendants  the  right  to  compel  the  enforcement  of  the 
settlement  in  equity. 

An  attempted  settlement  of  a  cause  not  fully  executed  is  not  available  as  a 
defense  to  the  action,  or  as  a  basis  of  a  suit  in  equity  to  enforce  a  settlement. 

DowLiNG,  J.,  dissented. 

Appeal  by  the  plaintiff,  Max  Rubin,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and 

*See  24  U.  S.  St&t.  at  Large,  386,  §  20,  as  amd.  by  34  id.  593,  595,  S  7; 
34  id.  838,  Res.  No.  47,  and  38  id.  1196,  1197,  chap.  176.  Since  amd.  by 
39  U.  S.  Stat,  at  Large,  441,  442.  chap.  301.—  [Rep. 
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entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  11th  day  of  December,  1917,  staying  the  trial  of  this 
action. 

Samuel  Meyers  of  counsel  [Henry  E.  Cohen  with  him  on  the 
brief],  Morris  &  Samuel  Meyers,  attorneys,  for  the  appellant. 

Frank  Walling  of  counsd  [Abraham  /.  Smolens,  attorney], 
for  the  respondents. 

Scott,  J.: 

^'^^^'Tnis  action  is  for  damages,  stated  at  $30,000,  for  breach  of 
contract.    When  the  case  came  on  for  trial  negotiations  were 

^  had  looking  to  a  settlement  and  it  was  finally  agreed  between 
counsel  that  defendants  should  pay  to  plaintiff  the  sum  of 
$3,750,   and  that  the  action  should  be  discontinued^  No 

'^"  "written  stipulation  was  entered  into,  but  the  cause  was  marked 
on  the  clerk's  calendar  as  settled  and  discontinued.  The 
proposed  settlement  was  never  carried  out  because  the  plain- 
tiff claimed  that  other  considerations  than  the  pajrment  of  the 
sum  mentioned  had  been  agreed  upon.  The  result  was  that, 
on  plaintiff's  motion,  the  cause  was  restored  to  the  calendar 
for  trial. 

The  defendants  then  paid  $3,750  into  court  and  com- 
menced an  action  in  equity  to  enforce  the  agreement  of  settle- 
ment as  they  claim  it  was  agreed  to,  and  have  now  obtained 
the  order  appealed  from,  which  stays  further  proceedings 
in  this  action  until  the  trial  and  determination  of  the  equity 
suit. 

First  I  am  unable  to  see  any  ground  for  staying  the  law 
action.  It  has  been  restored  to  the  calendar  by  an  order  from 
which  no  appeal  has  been  taken.  If  the  cause  of  action 
had  been  settled,  so  that  the  plaintiff  could  not  recover  there- 
upon that  defense  could  be  set  up  in  a  supplemental  answer 
in  this  action  at  law.  It  is  claimed  that  it  is  discretionary 
with  the  court  whether  to  allow  a  supplemental  answer,  but 
until  the  court  refuses  to  allow  such  supplemental  answer 
the  defendants  have  no  ground  to  stay  the  plaintiff's  action 
at  law  and  compel  the  plaintiff  to  submit  to  a  trial  before  a 
single  judge  and  waive  his  right  to  try  the  issue  of  such  settle- 
ment before  a  jury. 
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Second.  Upon  the  facts  shown  by  defendants'  affidavits, 
there  has  been  no  settlement  which  would  prevent  the  prosecu- 
tion of  the  plaintiff's  action  for  the  full  amount  claimed  and 
no  right  in  equity  to  compel  the  enforcement  of  such  a  settle- 
ment. In  Smith  v.  Cranford  (84  Hun,  318)  it  is  held:  "  To 
sustain  the  plea  of  an  accord  and  satisfaction  the  agreement 
must  be  completely  executed,  and  an  accord  without  satisfac- 
tion or  an  accord  partly  executed  cannot  be  successfully 
pleaded  as  a  defense  to  an  action.  If  an  agreement  was  not 
an  accord  and  satisfaction,  but  an  accord  executory,  tender 
of  performance  is  not  equivalent  to  execution  for  the  purposes 
of  a  defense  to  an  action." 

In  that  case  the  plaintiff  had  commenced  an  action  against 
defendants  to  restrain  them  from  interfering  with  a  stream  of 
water  or  doing  anything  to  diminish  the  supply  of  water 
flowing  to  plaintiff's  ponds  or  to  impair  the  quality  thereof. 
While  such  action  was  pending  an  agreement  between  the 
parties  was  entered  into  which  provided  ''  That  the  action 
should  be  discontinued  "  and  further  regulating  the  rights  of 
the  parties  in  respect  to  the  use  of  this  water. 

Upon  the  execution  of  this  instrument,  fifty  dollars  was 
paid  to  the  attorneys,  but  no  other  payment  was  ever  made 
under  it  to  the  plaintiff.  The  defendants  claimed  that  the 
agreement  was  a  bar  to  the  maintenance  of  the  action. 
Presiding  Justice  Brown  in  his  opinion  said:  "The  agree- 
ment was  not  an  accord  and  satisfaction.  It  was  an  accord 
executory.  Tender  of  performance  has  never  been  held  for 
the  purpose  of  this  defense  to  be  equivalent  to  execution. 
Accord  without  satisfaction  or  accord  partly  executed  cannot 
be  successfully  pleaded  as  a  defense.  To  sustain  a  plea  of 
accord  and  satisfaction  the  agreement  must  be  completely 
executed.  [Citing  cases.]  The  referee  properly  ruled  that 
the  agreement  was  executory  and  was  not  a  bar  to  the  mainte- 
nance of  this  action." 

That  case  was  affirmed  upon  this  opinion  in  the  Court  of 
Appeals  in  155  New  York,  640,  and  is  conclusive  authority  to 
the  effect  that  the  attempted  settlement  of  this  case  not  having 
been  fully  executed  was  not  available  as  a  defense  to  the 
action  and,  hence,  was  not  sufficient  to  entitle  this  defendant 
to  maintain  an  equity  action  to  enforce  such  settlement. 
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The  order  should,  therefore,  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  motion  denied,  with  ten  dollars 
costs. 

Clarke,   P.   J.,   Laughun   and   Smith,   JJ.,   concurred; 
DowLiNG,  J.,  dissented. 

Order  reversed,  with  ten  dollars  costs  and  disbursem^its, 
and  motion  denied,  with  ten  dollars  costs. 


New  York  Institution  for  the  Instruction  of  the  Deaf 
AND  Dumb,  Appellant,  v.  The  Crry  of  New  York, 
Respondent. 

First  Department,  January  18,  1918. 

Practice  —  action  to  determine  claim  to  real  property  —  claim  of 
title  by  defendant — mode  of  trial  —  dismiBsal  of  complaint 
and  exception  thereto  —  findings  not  necessary  —  minute  of 
exception  taken  in  open  court  —  preservation  of  right  to  appeal. 

Where  in  an  action  under  sections  1638  et  aeq.  of  the  Code  of  Civil  Pro- 
cedure to  obtain  an  adjudication  of  the  invalidity  of  defendant's  claim  of 
title  to  real  property  of  which  plaintiff  claims  to  be  in  possession,  the 
defendant  in  his  answer  claims  title,  the  trial  must  be  had  as  in  an  action 
of  ejectment,  that  is  to  say,  before  the  court  and  a  jury. 

By  virtue  of  section  1021  of  the  Code  of  Civil  Procedure  where  the  court  in 
such  action  sets  aside  a  verdict  for  the  plaintiff  and  dismisses  the  com- 
plaint, it  is  not  necessary  for  the  court  to  make  any  findings  of  fact  and 
its  refusal  to  do  so  is  not  an  error  which  will  furnish  groimd  for  an  exception. 

The  plaintiff  preserves  its  rights  upon  appeal  where  the  record  of  the  trial 
shows  that  it  entered  an  exception  in  open  court  to  the  decision  setting 
aside  a  verdict  in  its  favor  and  dismissing  the  complaint. 

Although  after  a  dismissal  of  the  complaint  and  the  plaintiff's  exception 
thereto  taken  in  open  court  the  defendant  entered  an  order  embodying 
the  court's  decision,  the  latter  order  was  unnecessary  and  superfluous 
and  did  not  require  a  new  exception  by  the  plaintiff  where  the  clerk's 
minutes  embodied  the  decision  of  the  court. 

Where  a  complaint  is  dismissed  at  Trial  Term  the  clerk's  minute  of  the 
plaintiff's  exception  made  in  open  court  is  sufficient  warrant  for  an  entry 
of  judgment  and  affords  a  proper  foimdation  for  appeal 

DowLiNG,  J.,  dissented,  with  opinion. 

Appeal  by  the  plaintifif,  New  York  Institution  for  the 
Instruction  of  the  Deaf  and  Dumb,  from  an  order  of  the 
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Supreme  Court,  made  at  the  New  York  Special  Tenn  and 
entered  in  the  oflBce  of  the  clerk  of  the  county  of  New  York 
on  the  15th  day  of  June,  1917,  denying  its  motion  to  compel 
the  defendant  to  accept  service  of  exceptions  to  the  court's 
refusal  to  pass  upon  certain  requests  submitted  by  it. 

Thomas  F.  Conway  of  counsel  [Thomas  E.  O'Brien  with 
him  on  the  brief],  for  the  appellant. 

Charles  J.  Nehrbas  of  counsel  [Terence  Farley  and  John  R. 
Salmon  with  him  on  the  brief],  Lamar  Hardy,  Corporation 
Counsel,  attorney,  for  the  respondent. 

Scott,  J.: 

This  action  was  brought  under  sections  1638  et  seq.  of  the 
Code  of  Civil  Procedure  to  obtain  an  adjudication  of  the 
invalidity  of  defendant's  claim  of  title  to  certain  real  property 
of  which  plaintiflf  claims  to  be  in  possession,  and  for  other 
incidental  reUef .  The  answer  by  way  of  defense  sets  up  its 
own  ownership.  This  defense  under  section  1642  of  the  Code 
of  Civil  Procedure  required  that  the  trial  should  be  had  as  in 
an  action  of  ejectment,  i.  e.,  before  the  court  and  a  jury. 
(See  Code  Qv.  Proc.  §  968.) 

The  cause  was  accordingly  brought  on  for  trial  at  a  Trial 
Term.  The  court  submitted  two  questions  of  fact  to  the 
jury,  which  were  answered,  but  later,  on  motion  of  the 
defendant,  the  court  set  aside  the  verdict  and  dismissed 
the  complaint,  to  which  plaintiflf  duly  excepted.  The  question 
whether  or  not  the  court  was  justified  in  this  course  is  not 
brought  up  by  the  present  appeal.  After  the  dismissal  of 
the  complaint  plaintiflf  filed  and  served  upon  defendant  forty- 
eight  proposed  findings  of  fact  and  corresponding  conclusions 
of  law,  the  purpose  apparently  being  to  lay  a  foundation 
for  exceptions  to  the  court's  refusal  to  find  as  requested, 
and  accordingly,  when  the  court  refused  to  make  any  findings 
at  all,  plaintiflf  filed  and  served  on  defendant  exceptions 
to  the  refusal  to  find.  These  exceptions  defendant  received 
but  refused  to  retain. 

Section  1021  of  the  Code  of  Civil  Procedure  provides  that 
"  The  decision  of  the  court,  or  the  report  of  a  referee,  upon 
the  trial  of  a  demurrer,  or  upon  the  trial  of  the  issues  of  fact 
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or  law,  where  a  nonsuit  is  granted,  must  direct  the  final  or 
interlocutory  judgment  to  be  entered  thereupon,  and  in  any 
such  case  it  shall  not  be  necessary  for  the  court  or  referee  to 
make  any  finding  of  fact." 

If  it  was  not  necessary  for  the  court  to  make  any  finding 
of  fact,  the  refusal  to  do  so  was  not  error  and  furnished  no 
ground  for  an  exception. 

If  it  be  true  that  an  exception  to  the  dismissal  of  the  com- 
plaint was  essential  to  preserve  plaintiff's  rights  upon  appeal 
{People  V.  Journal  Company,  213  N.  Y.  1),  the  record  sub- 
mitted upon  this  appeal  shows  that  plaintiff  did  in  fact  save 
its  rights  by  entering  an  exception  in  open  coiut  when  the 
court  announced  its  decision. 

It  is  true  that  the  defendant  afterwards  entered  an  order 
embodying  the  court's  decision  annoimced  at  the  close  of 
the  trial.  This,  however,  was  unnecessary  and  superfluous 
and  did  not  require  a  new  exception,  since,  the  cause  having 
been  tried  at  Trial  Term,  the  clerk's  minutes  unbodied  the 
decision  of  the  coiut  and  were  sufficient  warrant  for  the 
entry  of  the  judgment. 

Cases  constantly  come  before  us  in  which  the  complaint 
has  been  dismissed  at  Trial  Term  wherein  the  only  warrant 
for  the  entry  of  judgment  is  an  extract  from  the  clerk's 
minutes,  and  the  only  record  of  an  exception  is  that  taken 
in  open  coiut  when  the  dismissal  is  ordered.  It  has  never 
been  held,  nor  so  far  as  we  are  advised  suggested,  that  this 
does  not  afford  a  sufficient  and  proper  foimdation  to  support 
an  appeal. 

The  order  appealed  from  must,  therefore,  be  affirmed,  with 
ten  dollars  costs  and  disbursements. 

Clarke,  P.  J.,  Lauqhlin  and  Shearn,  JJ.,  conciured; 
DowLiNG,  J.,  dissented. 

DowuNG,  J.  (dissenting): 

Had  the  trial  court  done  no  more  than  in  open  court  grant 
the  defendant's  motion  to  set  aside  the  verdict  and  dismiss 
the  complaint  (pm*suant  to  the  motion  made  at  the  closa 
of  the  plaintiff's  case,  decision  on  which  was  reserved),  I  would 
agree  with  the  opinion  of  Mr.  Justice  Scott  that  section 
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1021  of  the  Code  of  CivU  Procedure  applied  and  that  no 
findings  of  fact  were  necessary  to  be  made.  But  the  court 
went  further  and  entered  an  order  embodying  a  narrative 
of  the  happenings  upon  the  trial  and  thereafter,  concluding 
with  the  setting  aside  of  the  verdict  of  the  jury  (no  ground 
therefor  being  assigned  in  the  direction),  and  also  dismissing 
the  complaint  (though  not  formally  directing  the  entry  of 
any  judgment).  This  order  was  treated  as  a  decision  and 
was  made  the  basis  of  the  judgment  which  followed.  I  think 
plaintiff  had  the  right  to  except  thereto,  and  not  only  to 
challenge  what  it  contained,  but  to  raise  by  exception  the 
failure  to  include  therein  what  it  submitted  by  way  of  pro- 
posed findings.  For  this  was  not  an  ordinary  case  of  a 
dismiasal  at  the  close  of  the  plaintiff's  case,  but  one  made 
after  the  case  had  been  tried  out  on  both  sides,  before  court 
and  jury,  and  the  jury  had,  at  defendant's  request,  been 
called  upon  to  answer  specific  questions,  which  they  decided 
adversely  to  defendant.  This  left  the  case  in  the  position  of 
having  two  controverted  questions  of  fact,  decided  by  the 
jury,  and  many  remaining  questions  of  fact  and  law,  to  be 
decided  by  the  court  upon  the  whole  case.  The  court  appears 
to  have  passed  on  none  of  these,  but  has  left  the  plaintiff 
with  the  only  findings  of  fact  made  (which  were  found  in  its 
favor)  set  aside  by  the  court,  with  no  reason  assigned,  and 
with  the  inferences  which  must  be  unfavorable  to  plaintiff 
arising  from  such  action.  The  defendant,  by  its  request  to 
go  to  the  jury  upon  the  two  issues  submitted,  admitted  that 
there  was  a  question  of  fact  to  be  determined,  and  that  question 
had  been  tried  out.  I  think,  therefore,  that  the  case  came 
within  the  provisions  of  section  1022  of  the  Code  of  Civil 
Procedure,  requiring  the  making  of  a  decision  by  the  court. 
This  would  as  well  enable  the  appellate  court  to  make  the 
appropriate  findings  in  case  of  a  reversal,  and  obviate  the 
necessity  of  a  new  trial. 

I,  therefore,  dissent  from  the  affirmance  of  this  order,  and 
favor  reversal  and  the  granting  of  the  motion  made  by  plaintiff. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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The  City  of  New  York,  Respondent,  v.  The  Woodhaven 
Gas  Light  Company,  Appellant.     (Action  No.  2.) 

Second  Department,  December  21,  1917. 

Municipal  corporationB  —  city  of  New  York  —  authority  of  city  to 
regulate  use  of  franchise  by  gas  company. 

The  right  to  regulate  the  use  of  a  franchise  by  a  gas  light  company  is  not 
exhausted  by  the  regulations  prescribed  by  the  municipal  authorities 
of  the  city  of  New  York  at  the  time  of  granting  the  consent  which 
conferred  the  franchise. 

Under  the  provisions  of  the  Greater  New  York  charter,  the  commissioner 
of  water  supply,  gas  and  electricity  has  full  jurisdiction,  charge  and 
control  of  the  transmission  of  gas  by  pipes  and  conduits,  which  includes 
the  locating  of  the  pipes  and  prescribing  the  dimensions  of  the  mains 
and  filing  maps  and  plans  with  the  department,  but  he  has  no  legislative 
authority  to  compel  a  gas  company  to  pay  inspectors  appointed  by  him 
as  a  condition  of  allowing  it  a  permit  to  install  conduits  and  pipes  for 
the  use  and  transmission  of  gas. 

The  Legislature  may,  however,  compel  public  service  corporations  to  pay 
the  expenses  of  public  regulation. 

Appeal  by  the  defendant,  The  Woodhaven  Gas  Light 
Company,  from  a  judgment  of  the  Supreme  Court  in  favor  of 
the  plaintiff,  entered  in  the  oflSce  of  the  clerk  of  the  county 
of  Queens  on  the  7th  day  of  May,  1917,  pursuant  to  the 
direction  of  the  court  made  upon  a  motion  for  judgment  on 
the  pleadings. 

The  judgment  forever  enjoined  the  defendant  from  further 
opening  the  public  streets  of  the  city  and  from  further  installing 
therein  conduits  and  pipes  for  the  use  and  transmission  of 
gas,  unless  the  defendant  applies  for,  accepts  and  abides  by 
the  terms  of  a  permit  in  writing  from  the  commissioner  of 
water  supply,  gas  and  electricity,  embodying  reasonable  regula- 
tions, including  a  provision  for  the  inspection  of  the  work 
by  inspectors  to  be  appointed  by  the  commissioner  and 
employed  at  an  expense  to  the  defendant  of  $100  a  month. 

Jackson  A.  Dykman,  for  the  appellant. 

William  E.  C.  Mayer  [Lamar  Hardy,  Corporation  Counsel, 
Terence  Farley  and  Edward  S.  M alone  with  him  on  the  brief], 
for  the  respondent. 
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BlackmaB;  J.: 

The  provisions  of  section  61  of  the  Transportation  Corpo- 
rations Law  (Consol.  Laws,  chap-  63;  Laws  of  1909,  chap.  219) 
authorize  a  corporation  duly  organized  for  the  purpose  of  sup- 
plying gas  for  light  to  lay  conductors  through  the  streets  of 
a  city,  with  the  consent  of  the  municipal  authorities  thereof, 
and  under  such  reasonable  regulations  as  they  may  prescribe. 
In  the  city  of  New  York  the  municipal  authorities  were  held 
m  Ghee  v.  Northern  Union  Gas  Co.  (158  N.  Y,  510)  to  be  the 
municipal  assembly.  The  reasonable  regulations  were  to  be 
annexed  to  the  consent  and  thereupon  become  an  integral 
part  of  the  franchise  so  granted.  (Parfttt  y.  Furguaonf  159 
N.  Y.  111.)  The  appellant  claims  that  such  regulations 
prescribed  under  the  authority  of  the  Transportation  Cor- 
porations Law  are  exclusive  of  all  others,  and  that  the  power 
to  prescribe  such  rules,  once  exercised,  is  exhausted. 

But  the  right  to  regulate  the  use  of  the  franchise  for  the 
public  good  is  part  of  the  police  power  of  the  State,  which 
is  not  exhausted  when  regulations  are  prescribed  as  a  con- 
dition to  the  consent  which  operates  to  convey  the  franchise 
from  the  State  to  the  corporation.  As  was  said  by  Chief  Judge 
RuGER  in  People  ex  rel.  New  York  Elec.  Lines  Co.  v.  Squire 
(107  N.  Y.  606) :  *'  The  right  to  exercise  this  power  cannot 
be  alienated,  surrendered  or  abridged  by  the  Legislature  by 
any  grant,  contract  or  delegation  whatsoever,  because  it 
constitutes  the  exercise  of  a  .govenmiental  fimction,  without 
which  it  would  become  powerless  to  protect  those  rights  which 
it  was  especially  designed  to  accompUsh."  The  right,  there- 
fore, to  regulate  the  use  of  defendant's  franchise  is  not  exhausted 
by  the  regulations  prescribed  by  the  municipal  authorities 
at  the  time  of  granting  the  consent  which  conferred  the 
franchise. 

The  distinction  between  those  general  regulations  pre- 
scribed by  the  municipal  authorities  which  govern  the  exercise 
of  the  franchise  during  its  life,  and  those  which  may  from 
time  to  time  be  prescribed  as  occasion  requires,  is  suggested 
by  Chief  Judge  Parker  in  the  Ghee  case  (pp.  522,  523)  in  the 
following  words:  "  It  is  necessary  that  some  administrative 
officer  have  the  authority  to  determine  on  which  side  or  in 
which  portion  of  a  street  gas  pipes  shall  be  laid  when  the 
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authority  to  lay  them  has  been  conferred  by  the  granting 
of  a  franchise  for  that  purpose,  as  well  as  to  determine,  when 
the  pipes  are  being  laid,  how  much  of  the  street  shall  be  torn 
up  and  left  open  at  any  one  time,  the  most  effective  method  of 
restoring  the  street  to  its  former  condition  and  other  details 
of  the  work,  all  of  which  are  of  no  small  importance  in  many 
of  the  streets  of  a  great  city  like  New  York.'' 

The  sub-surface  of  streets  in  the  city  is  enmeshed  by  a 
maze  of  sewers,  subways,  electrical  conduits,  water  and 
gas  mains,  electrical  conductors  for  trolley  cars  and  other 
agencies,  many  of  them  installed  imder  privately  owned 
franchises.  Some  of  the  franchises  were  granted  many 
years  ago,  in  times  of  primitive  simple  conditions,  imder 
regulations  prescribed  by  the  municipal  authorities.  To 
hold  that  the  city  has  no  continuous  control  over  the  installa- 
tion of  these  agencies,  as  conditions  may  change,  would 
result  in  inextricable  confusion.  That  the  Legislature  has 
power  to  authorize  such  control  is  too  well  settled  to  need 
further  discussion.  This  case  turns  on  the  question  whether 
the  Legislature  has  authorized  such  control,  and,  if  it  has, 
upon  what  department  or  departments  of  the  city  it  is 
conferred. 

Section  383  of  the  Greater  New  York  charter  (Laws  of 
1901,  chap.  466,  as  amd.  by  Laws  of  1907,  chap.  383)  declares 
that  the  president  of  a  borough  shall  have  cognizance  and 
control  of  the  issue  of  permits  to  use  or  open  the  streets. 
The  language  is  general,  and  broad  enough  to  cover  any 
purpose  for  which  the  streets  may  be  opened.  This  grant  of 
authority  may  be  limited  by  the  grant  of  specific  power  of 
the  same  kind  elsewhere.  So  section  528  gives  to  the  com- 
missioner of  water  supply,  gas  and  electricity  power,  with 
the  written  approval  of  the  president  of  the  borough,  to  grant 
permits  to  take  up  the  pavement  and  to  excavate  for  the 
purpose  of  laying  underground  electrical  conductors,  or 
of  constructing  subways  or  of  erecting  poles.  But  the 
power  thus  granted  to  the  commissioner  is  confined  to  open- 
ing streets  for  the  purpose  of  electrical  transmission,  and 
we  find  no  authority  granted  to  him,  either  with  or  without 
the  approval  of  the  president  of  a  borough,  to  permit  opening 
the  streets  for  gas  pipes.    Section  469  does  not  grant  such 
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power.  The  section,  as  amended  by  chapter  602  of  the 
Laws  of  1916,  or  so  much  as  is  relevant  to  this  inquiry,  reads 
as  follows: 

''  §  469.  The  commissioner  of  water  supply,  gas  and  dec* 
tricity  shall  have  jurisdiction,  charge  and  control:    *    *    * 

"  5.  Of  the  maldng  and  performance  of  contracts  when 
duly  authorized  in  accord  with  the  provisions  of  this  act, 
and  for  the  execution  of  the  same  in  the  matter  of  furnishing 
the  city,  or  any  part  thereof,  with  gas,  electricity  or  any 
other  iUuminant  or  of  steam;  of  the  selecting,  locating  and 
removing  and  changing  of  lights  for  the  use  of  the  city; 
of  the  inspecting  and  testing  of  gas  and  electricity  used  for 
light,  heating  and  power  purposes,  electric  meters,  electric 
wires  and  of  all  hghts  furnished  to  said  city;  and  of  the  use 
and  transmission  of  gas,  electricity,  pneumatic  power  and 
steam  for  all  purposes  in,  upon,  across,  over  and  imder  all 
streets,  roads,  avenues,  parks,  public  places  and  public 
buildings;  of  the  construction  of  electric  mains,  conduits, 
conductors  and  subways  in  any  such  streets,  roads,  avenues, 
parks  and  pubUc  places,  and  the  granting  of  the  permission 
to  open  streets,  when  approved  by  the  borough  president, 
and  to  open  the  same  for  the  purpose  of  carrying  on  therein 
the  business  of  transmitting,  conducting,  using  and  selling 
electricity,  steam  or  for  the  service  of  pneumatic  tubes." 

The  power  so  conferred  on  the  commissioner  to  grant 
permits  to  open  streets  when  approved  by  the  borough 
president,  and  to  open  the  same,  is  confined  to  the  transmission 
of  electricity,  steam,  or  for  the  service  of  pneumatic  tubes. 
This  is  the  plain  reading  of  the  written  words.  But,  in 
addition  thereto,  he  is  given  jurisdiction,  charge  and  con- 
trol of  the  use  and  transmission  of  gas  through  and  under  the 
streets.  These  words  must  be  given  a  reasonable  significance. 
It  is  too  narrow  to  confine  the  jurisdiction,  charge  and  control 
over  transmission  to  prescribing  the  pressure  which  effects 
the  transmission,  for  that  matter  is  governed  by  another 
section  (§  522,  as  amd.  by  Laws  of  1905,  chap.  735).  We 
think  that  the  commissioner  has  no  power  to  permit  the 
opening  of  the  street  nor  to  regulate  the  relajdng  of  the 
pavement,  for  these  functions  are  vested  in  the  president  of 
the  borough;    but  that  he  has  full  jurisdiction,  charge  and 
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control  of  the    transmission  of  gas  by  pipes  and  conduits. 
This,  we  think,  embraces  among  other  thii^  the  locating  of 
.  the  pipes  and  prescribing  of  the  dimensions  of  the  mains,  and 
filing  maps  and  plans  with  the  department. 

The  reed,  vital  question  in  this  case  is,  whether  the  court 
shall  forbid  the  work  to  proceed  unless  the  defendant  will 
agree  to  pay  inspectors  appointed  by  the  commissioner  at  the 
rate  of  SlOO  per  month.  It  may  be  that  p^ormance  of  the 
duties  cast  on  the  commissioner  by  law  requires  the  aid  of 
inspectors  to  supervise  the  work,  but  we  cannot  find,  any- 
where, statutory  authority  to  impose  the  charge  on  the  gas 
company;  nor  can  we  imagine  any  principle  which  warrants 
the  commissioner  in  shifting  upon  the  defendant,  without 
legislative  authority,  any  portion  of  the  expense  of  performing 
his  duties.  We  are  confirmed  in  our  view  by  the  fact  that  the 
Legislature  has  apparently  considered  it  necessary  to  confer  on 
the  president  of  a  borough  authority  to  require  payment  of 
the  expense  of  inspection  as  a  condition  to  granting  a  permit 
to  open  the  street  for,  among  other  purposes,  laying  down  gas 
pipes.  (Greater  N.  Y.  Charter,  §  391,  as  amd.  by  Laws 
of  1916,  chap.  496.)  We  do  not  doubt  the  power  of  the 
Legislature  to  compel  public  service  corporations  to  pay 
the  expense  of  public  regulation;  but,  unless  conferred  by 
statute,  the  power  does  not  exist  in  the  city  government 
or  any  department  or  official  thereof.  The  decision  in 
People  ex  rel.  ConsoUdated  Svbway  Co.  v.  Monroe  (85  App. 
Div.  542)  is  not  opposed  to  this  view,  for  in  that  case 
the  relator  was  under  a  contract  made  with  the  board  of 
commissioners  of  electrical  subways,  to  which  the  com- 
missioner of  water  supply,  gas  and  electricity  was  successor, 
which  bound  the  relator  to  pay  all  reasonable  expenses  of 
inspection,  and  which  contract  was  confirmed  by  statute 
(Laws  of  1887,  chap.  716,  §  6). 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  of  this  appeal  and  disbm^ements  to  be  paid  by 
plaintiff. 

Jenks,  p.  J.,  Stapleton,  Rich  and  Putnam,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  granted,  with  costs  of  this 
appeal  and  disbm*sements  to  be  paid  by  plaintiff. 
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In  the  Matter  of  the  Application  of  Paui^  Gaignat,  Respond- 
ent, for  a  Writ  of  Certiorari  Commanding  Herbert  S. 
Sisson,  as  State  Commissioner  of  Excise,  and  Walter 
Raynor,  as  Special  Deputy  Commissioner  of  Excise  for  the 
County  of  Nassau,  Appellants,  to  Certify  and  Return,  etc.. 
All  Proceedings  Had,  etc..  Relating  to  the  Refusal,  etc.,  to 
Issue  to  the  Said  Paul  Gaignat  a  Liquor  Tax  Certificate, 
etc. 

Second  Department^  December  21,  1917. 

Intoxicating  liquors  —  power  of  coxnxniBsionen  appointed  to  reduce 
number  of  places  trafficking  in  Uquors  —  when  their  determina- 
tion not  void  so  as  to  entitle  State  Commissioner  to  make  new 
designation. 

Under  the  provisions  of  section  8  of  the  Liquor  Tax  Law,  as  amended 
by  Laws  of  1917,  chapter  623,  providing  that  where  a  town  contains 
one  or  more  villages,  the  commission  shall  reduce  the  number  of  places 
in  each  of  such  villages,  and  in  the  territory  of  such  town  outside  of  such 
villages  "  as  nearly  as  may  be  "  in  proportion  to  the  number  of  places 
where  trafficking  in  liquors  was  engaged  in  at  the  time  of  investigation, 
the  commission  may  take  into  consideration  not  only  mathematics  but 
their  practical  experience  in  business  affairs,  their  acquaintance  with 
commercial  and  social  conditions  of  the  town  and  the  information  as  to 
the  character  of  the  places  derived  from  the  investigation. 

Hence,  where  the  commission  has  designated  ten  places  in  a  village,  but 
by  applying  a  strict  mathematical  ratio  said  village  would  be  entitled 
to  only  nine  places,  said  designation  is  not  void  and  does  not  entitle  the 
State  Commissioner  of  Excise  to  make  a  new  designation. 

There  is  nothing  in  the  statute  suggesting  that  the  State  Commissioner  is 
given  any  power  of  supervision  over  the  local  commissions  whose  action 
the  statute  declares  to  "  be  final  and  conclusive." 

Appeal  by  the  defendants,  Herbert  S.  Sisson,  as  State 
Commissioner  of  Excise,  and  another,  from  an  order  of  the 
Supreme  Court,  made  at  the  Nassau  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  coimty  of  Nassau  on  the  8th 
day  of  October,  1917,  directing  the  Special  Deputy  Com- 
missioner of  Excise  for  the  county  of  Nassau  to  issue  to  the 
relator  a  liquor  tax  certificate  for  his  place  in  the  village  of 
Rockville  Center. 

App.  Div.— Vol.  OLXXXI.        13 
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Acting  under  the  provisions  of  chapter  623  of  the  Laws 
of  1917,  a  commission  consisting  of  three  members  appointed, 
pursuant  to  said  act,  by  the  town  board  of  the  town  of 
Hempstead,  made  a  report  by  which  they  determined  that 
the  number  of  places  within  the  village  of  Rockville  Center 
where  traffic  in  liquor  might  be  conducted  during  the  year 
commencing  October  1,  1917,  should  be  reduced  from  fourteen 
to  ten,  and  designated  the  relator's  premises  as  a  place  where 
traffic  in  liquors  might  be  conducted  during  the  ensuing 
year.  The  relator  thereupon  duly  made  application  to  the 
Special  Deputy  Commissioner  for  tha  county  of  Nassau 
for  a  certificate  for  the  term  of  one  year  beginning  October  1, 
1917.  The  application  was  refused  by  direction  of  the 
defendant  the  State  Commissioner  of  Excise,  who,  disregarding 
the  designation  of  the  local  commission  as  void,  had  himself 
made  a  designation  in  place  thereof,  which  reduced  the  number 
of  places  in  Rockville  Center  to  nine,  excluding  the  relator's 
place  therefrom.  The  relator  thereupon  brought  this  pro- 
ceeding, which  resulted  in  an  order  directing  the  defendant 
the  Special  Deputy  Commissioner  of  Excise  for  the  county 
of  Nassau  to  issue  the  certificate  to  the  relator,  and  the 
defendants  have  appealed  to  this  court. 

C.  S.  Ferris  [Harry  D.  Sanders  with  him  on  the  brief],  for 
the  appellants. 

James  A.  Blanchfield  [Daniel  E.  Lynch  with  him  on  the 
brief],  for  the  respondent. 

Blackmar,  J.: 

The  Liquor  Tax  Law  (Conisol.  Laws,  chap.  34;  Laws  of 
1909,  chap.  39)  was  amended  by  chapter  623  of  the  Laws 
of  1917,  which  went  into  effect  May  22,  1917.  The  pur- 
pose of  that  portion  of  the  amended  act  which  we  are  con- 
sidering was,  in  the  language  of  the  act  itself,  "  to  reduce, 
on  and  after  October  first,  nineteen  hundred  and  seventeen, 
the  number  of  places  or  premises  in  or  on  which  the  business 
of  trafficking  in  liquor  may  be  conducted  under  certificates 
issued  under  subdivision  one  of  this  section,  in  cities  having 
by  the  last  State  census  a  population  of  fifty-five  thousand 
or  less  and  in  towns,  to  a  ratio  of  not  exceeding  one  certificated 
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place  or  premises  for  each  five  hundred  of  the  population 
of  such  city  or  town."  (§  8,  subd.  9,  %  c,  as  amd.  supra.) 
For  this  piupose  the  act  directed  the  town  board  of  each 
town  to  appoint  a  commission  of  three  to  investigate,  and, 
if  conditions  required  a  reduction  in  number,  to  report  a 
designation  of  the  places  for  which  certificates  might  be  issued 
for  the  ensuing  year.  The  necessary  result  would  be  to 
exclude  some  places  from  the  privilege  of  renewal.  This 
delicate  matter  is  referred  by  the  act  to  representatives  of 
the  locality  affected.  In  this  case  the  State  Commissioner  of 
Excise  has  set  aside  the  designation  by  the  local  commis- 
sion, substituting  his  own  in  its  place,  and  legislative  warrant 
for  this  course  is  supposed  to  be  found  in  the  following 
provision  of  the  act: 

''  (4)  The  determination  of  such  commission  shall  be 
final  and  conclusive.  In  case  such  commission  shall  fail 
to  designate  on  or  before  September  first,  nineteen  hundred 
and  seventeen,  the  places  in  such  city  or  town  for  which 
liquor  tax  certificates  may  be  issued,  or  in  case  the  mayor 
of  a  city  or  the  town  board  of  a  town  refuses  or  fails  to  appoint 
such  conmiissioners,  or  if  for  any  other  cause  such  designation 
is  not  made,  the  State  Commissioner  of  Excise  shall  designate 
said  places." 

The  State  Commissioner  claims  that  this  law  empowers 
him  to  act  because  the  designation  of  the  local  commission 
is  void  as  made  in  violation  of  the  following  provision: 

"  Where  a  town  contains  one  or  more  villages  or  parts 
of  villages,  and  there  are  two  or  more  places  in  each  of  such 
villages  or  parts  of  villages  in  such  town,  and  in  the  territory 
of  such  town  outside  of  such  villages,  for  which  certificates 
imder  subdivision  one  of  this  section  have  been  issued,  the 
commission  in  making  its  determination  hereimder  shall 
reduce  the  number  of  places  in  each  of  such  villages  and 
parts  of  villages,  and  in  the  territory  of  such  town  outside 
of  such  villages,  as  nearly  as  may  be  in  proportion  to  the 
number  of  places  where  trafficking  in  liquors  was  engaged 
in  at  the  time  of  the  investigation." 

In  applying  the  strict  mathematical  ratio,  the  village  of 
Rockville  Center  would  be  entitled  to  nine  places  as  fixed 
by  the  State  Commissioner,  and  not  to  ten,  as  designated  by 
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the  local  commission;  and  the  question  is  whether  such  a 
departure  from  accurate  mathematical  computation  renders 
the  designation  of  the  local  commission  void  as  though  it 
had  not  acted  at  all.  The  legislative  mandate  laid  upon  the 
commission  in  respect  to  the  distribution  of  certificates 
between  the  villages  and  rural  districts  of  a  town  is  not  to 
obey  without  deviation  a  mathematical  rule,  as  it  is  where 
they  are  commanded  to  reduce  the  number  of  licensed  places 
so  that  they  shall  not  exceed  one  for  each  five  hundred  of 
the  population;  but  the  conunission  is  required  to  reduce 
the  licensed  places  in  the  villages  and  rural  districts  of  the 
town  "  as  nearly  as  may  be  "  in  proportion  to  the  number 
of  places  where  traffic  in  liquors  was  engaged  in  at  the  time 
of  the  investigation.  The  words  "  as  nearly  as  may  be  " 
must  be  given  the  meaning  and  scope  required  by  the  legis- 
lative intent,  both  as  to  the  purpose  of  the  act  and  the  method 
of  its  administration.  It  is  true  that,  in  attempting  to 
work  out  the  proportional  reduction,  fractions  might  and 
probably  would  appear,  and,  therefore,  absolute  mathematical 
accuracy  cannot  be  attained,  and  it  is  suggested  that  the 
words  "  as  nearly  as  may  be  "  were  inserted  to  meet  this 
situation,  and  confer  no  discretion  on  the  commission  further 
than  is  involved  in  eliminating  fractions.  But  having  in 
view  the  whole  scope  of  the  act,  we  think  the  words  authorize 
the  commission  to  take  into  consideration  other  things  than 
mere  mathematics.  The  administration  of  the  law  was 
conmiitted  to  local  boards  called  commissions,  appointed 
by  local  authority.  The  law  expressly  insists  on  local  qualifi- 
cations. It  reads:  ''  The  persons  so  appointed  as  members 
of  such  commission  shall  be  persons  of  good  standing  in  the 
conmiunity  and  shall  have  had  practical  experience  in  business 
affairs  and  be  acquainted  with  commercial  and  social  con- 
ditions in  the  city  or  town  for  which  they  are  appointed." 
They  are  then  conmianded  to  "  investigate  as  to  the  location 
of  places  within  such  city  or  town  where  trafficking  in  Uquors 
is  engaged  in  under  liquor  tax  certificates  *  *  *  and 
may  inquire  as  to  the  conduct  of  such  business  at  such  places." 
When  the  commission,  so  qualified,  has  made  such  investi- 
gation, then  it  must  determine  which  of  the  existing  certificated 
places  shall  survive.    The  exercise  of  this  power  rests  on 
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discretion,  qualified  only  by  the  requirement  that  when  the 
town  contains  one  or  more  villages,  the  proportion  of  certifi- 
cated places  shall  be  maintained  ''  as  nearly  as  may  be."  I 
think  that  these  words  authorize  the  commission  to  take 
into  consideration,  not  only  mathematics,  but  their  "  prac- 
tical experience  in  business  affairs,"  their  acquaintance  ''  with 
commercial  and  social  conditions"  of  the  town,  and  the 
information  as  to  the  character  of  the  places  derived  from 
the  investigation.  It  may  be  that  these  considerations  will 
prevent  maintaining  the  mathematical  proportion  between 
the  village  and  the  rural  district.  We  must  assume  that  such 
considerations  did  govern  the  commission  in  allotting  to  the 
village  of  Rockville  Center  ten  certificated  places  instead  of 
nine,  which  would  be  the  result  of  a  purely  mathematical 
computation  excluding  all  other  considerations.  If  the  com- 
mission is  simply  to  make  a  mathematical  computation, 
which  the  State  Commissioner  of  Excise  can  revise  and,  if 
mathematical  error  be  found,  treat  its  whole  action  as  void, 
why  should  the  statute  provide  that  "  The  determination  of 
such  commission  shall  be  final  and  conclusive?  "  It  is  absurd 
to  confer  on  any  body  the  power  to  conclusively  determine 
a  mathematical  problem.  The  power  is  appropriate  only 
to  a  determination  upon  which  reasonable  men  may  differ, 
in  other  words,  to  a  judicial  determination  or  one  which 
involves  the  exercise  of  discretion.  In  People  ex  rel.  Carter 
V.  Rice  (135  N.  Y.  473)  the  reasoning  and  decision  of  the  court 
confirms  our  view  of  the  effect  which  should  be  given  to  the 
words  "  as  nearly  as  may  be  "  in  this  case.  The  act  shows 
the  plain  legislative  intent  that  its  administration  shall  be 
by  local  commissions;  and  only  in  event  of  their  failure  to 
act,  and  to  prevent  a  failure  to  accomplish  the  primary  piu*- 
pose  of  the  law,  which  is  to  reduce  the  number  of  certificated 
places,  is  power  given  to  the  State  Commissioner.  There 
is  nothing  in  the  act  suggesting  that  the  State  Commissioner 
is  given  any  power  of  supervision  over  the  local  commissions. 
The  court  should  not  subvert  the  legislative  intent  by  a 
strained  construction  of  the  act.  The  local  commission  has 
acted;  its  action  is  final  and  conclusive,  as  the  statute 
declares;  and  no  power  exists  in  the  State  Commissioner  to 
set  it  aside  and  to  substitute  his  own  designation. 
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Our  decision  seems  to  differ  from  that  of  this  court  in  its 
Fourth  Department  in  the  case  of  People  ex  rel  Gstalter  v. 
Si88(m  (179  App.  Div.  610). 

The  order  should  be  aflSrmed,  with  ten  dollars  costs  and 
disbxu'sements. 

Jenks,  p.  J-,  Thomas,  Stapleton  and  Rich,  JJ.,  concurred. 

Order  afiSrmed,  with  ten  dollars  costs  and  disbursements. 


John  J.  Stevens,  Appellant,  v.  Marie  Halstead,  Individually 
and  as  Administratrix,  etc.,  of  Charles  E.  Stevens, 
Deceased,  Respondent. 

Second  Department,  December  21,  1917. 

Parent  and  child  —  adoption  of  adult  —  adoption  alleged  to  be 
procured  by  undue  influence  for  the  purpose  of  acquiring  prop- 
erty—  complaint  stating  cause  in  equity  to  annul  adoption  — 
relief  should  be  sought  in  equity  not  in  Surrogate's  Court. 

Since  the  enactment  of  chapter  352  of  the  Laws  of  1915,  the  adoption  of 
a  person  of  the  age  of  twenty-one  years  and  upward  is  permitted,  and 
no  consents  save  that  of  the  person  adopted  and  that  of  the  foster  parent 
are  required. 

As  such  adoption  effects  the  devolution  of  property  on  the  death  of  the 
foster  parent  and  has  the  same  result  as  a  last  will  and  testament,  the 
courts,  in  determining  the  validity  of  the  adoption,  should  apply  the 
same  tests  as  in  the  case  of  a  testamentary  act,  and  to  that  end  undue 
influence  and  lack  of  testamentary  capacity  on  the  part  of  the  foster 
parent  may  be  shown  to  nullify  the  adoption. 

The  complaint  in  a  suit  in  equity  brought  by  an  heir  and  next  of  kin  to 
set  aside  an  adoption  made  by  his  ancestor,  which  in  substance  alleges 
that  the  person  adopted  was  a  woman  forty-seven  years  of  age  and  was 
living  apart  from  her  husband  in  adulterous  intercourse  with  the  decedent, 
and  that  for  the  purpose  of  securing  his  property  without  the  necessity 
of  procuring  the  probate  of  a  will,  coerced  and  induced  the  decedent,  a 
man  infirm  mentally  and  physically,  to  adopt  her,  states  facts  which 
allow  proof  of  undue  influence. 

For  a  man  to  adopt  a  woman  with  whom  he  is  living  in  adultery  is  against 
public  policy,  and  to  attempt  to  obtain  an  approval  of  such  adoption 
by  the  surrogate  is  a  fraud  upon  the  court. 

The  heir  and  next  of  kin  of  such  deceased  foster  parent  may  maintain  a 
suit  in  equity  to  annul  the  adoption,  and  is  not  restricted  to  a  motion 
before  the  surrogate  to  vacate  it. 
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An  adoption  proceeding  is  not  judicial,  but  merely  involves  the  approval 
by  the  surrogate  or  the  county  judge  of  a  contract  between  the  parties. 

Decisions  which  hold  that  the  surrogate  has  jurisdiction  to  vacate  an  order 
approving  and  confirming  an  adoption  are  disapproved. 

Appeal  by  the  plaintiff,  John  J.  Stevens,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in 
the  office  of  the  clerk  of  the  county  of  Orange  on  the  27th 
day  of  February,  1917,  dismissing  the  complaint  at  the  open- 
ing on  a  trial  at  the  Orange  Special  Term. 

Joseph  Roach  [Ward  De  SiLva  with  him  on  the  brief],  for 
the  appellant. 

John  Bright  [AUon  J.  Vail  with  him  on  the  brief],  for  the 
respondent. 

Blackmar,  J.: 

The  complaint  alleged  that  the  plaintiff  was  the  only  heir 
and  next  of  km  of  one  Charles  E.  Stevens,  who  died  intestate 
on  November  23,  1916;  that  the  defendant,  a  married  woman 
forty-seven  years  of  age,  separated  from  her  husband,  lived 
with  the  said  decedent,  who  was  seventy  years  of  age  and 
physically  and  mentally  infirm,  ostensibly  as  his  housekeeper 
but  really  as  his  mistress;  that  defendant,  with  intent  to 
obtain  the  property  of  decedent  by  coercion,  fraud  and  deceit, 
induced  decedent  to  adopt  her  as  his  child,  which  he  did  on 
September  15,  1916;  that  she  continued  her  former  relations 
with  him  for  two  months,  when  he  died,  and  that  thereafter 
she  applied  for  and  obtained  letters  of  administration  upon 
his  estate,  which  was  of  the  value  of  $10,000,  upon  the  fraudu- 
lent representation  of  her  relationship  created  by  the  adoption. 
Judgment  is  asked  that  the  adoption  and  letters  of  admin* 
istration  be  set  aside,  and  for  other  relief. 

The  decision  of  this  appeal  requires  the  consideration  of  two 
questions,  first,  whether,  on  the  allegations  of  the  complaint 
plaintiff  is  entitled  to  relief;  and,  if  so,  second,  whether  such  relief 
should  be  granted  in  a  suit  in  equity,  or  the  parties  remitted  to 
a  motion  to  the  surrogate,  who  made  the  order  of  adoption. 

Until  the  enactment  of  chapter  352  of  the  Laws  of  1915, 
adoption  was  confined  to  minors.  By  that  act,  for  the  first 
time  in  this  State,  adoption  of  a  person  of  the  age  of  twenty- 
one  years  and  upwards   was  permitted.      (Dom:  Rel.   Law 
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[Consol.  Laws,  chap.  14;  Laws  of  1909,  chap.  19],  §  110,  as 
amd.  by  Laws  of  1915,  chap.  352.)*  In  such  case  no  con- 
sents other  than  that  of  the  person  to  be  adopted  and  of  the 
foster  parent  are  required.  (Dom.  Rel.  Law,  §  111,  as  amd. 
by  Laws  of  1913,  chap.  569,  and  Laws  of  1915,  chap.  352.) 
Nothing  is  necessary  to  effect  an  adoption  of  a  person  over 
the  age  of  twenty-one  years  but  a  contract  between  the 
foster  parent  and  such  person,  and  appearance  before  the 
surrogate  or  county  judge,  followed  by  an  order  of  the  surro- 
gate or  judge  allowing  and  confirming  such  adoption,  which 
order  must  be  made  if  the  surrogate  or  judge  is  satisfied  that 
the  moral  and  temporal  interests  of  the  person  to  be  adopted 
will  be  promoted  thereby.  (Dom.  Rel.  Law,  §§  111,  112, 
113,  as  amd.  by  Laws  of  1915,  chap.  352;  Id.  §§  112,  113,  as 
amd.  by  Laws  of  916,  chap.  453.)  The  effect  of  adop- 
tion is  prescribed  by  section  114  of  the  Domestic  Relatione 
Law  (as  amd.  by  Laws  of  1915,  chap.  352,  and  Laws  of  1916, 
chap.  453).  So  a  contract  between  two  adults,  allowed  and 
confirmed  by  the  surrogate  without  notice  to  or  the  knowledge 
of  any  other  person,  may  be  made  to  effect  a  devolution  of 
property  on  the  death  of  the  foster  parent,  and  so  accomplish 
the  same  result  as  a  valid  last  will  and  testament.  In  the 
case  at  bar  it  has  had  such  result,  and  the  parties  so  intended. 
The  defendant,  a  stranger  to  the  blood  of  decedent,  takes 
his  property  by  a  proceeding  which  is  not  surrounded  by  the 
safeguards  prescribed  for  a  testamentary  act.  We  think  in 
such  a  case  the  coiuiis  should,  in  determining  the  validity 
of  the  adoption,  apply  the  same  tests  as  in  case  of  a  testa- 
mentary act.  The  want  of  testamentary  capacity  in  the 
foster  parent  and  the  exercise  of  undue  influence  by  the  adopted 
person  should,  at  the  suit  of  the  next  of  kin  or  heir  at  law, 
be  sufficient  to  nullify  the  act.  There  are  no  allegations  in 
the  complaint  that  the  decedent  was  of  unsound  mind;  but 
we  think  that  under  the  allegations  of  the  complaint,  liberally 
construed  with  a  view  to  substantial  justice,  undue  influence 
may  be  proved.  In  Phillips  v.  Chase  (203  Mass.  556)  a 
decree  of  adoption  was  attacked;  and,  under  a  finding  of  a 
jiuy  that  the  decedent  was  unduly  influenced  in  making  the 

♦  Since  amd.  by  Laws  of  1917,  chap.  149. —  [Rep 
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adoption  by  the  person  who  claimed  the  decedent's  estate 
thereunder,  the  adoption  was  nullified.  It  is  alleged  in  the 
complaint  in  the  case  at  bar  that  defendant,  a  married  woman 
forty-seven  years  old,  Uving  apart  from  her  husband,  in  adul- 
terous intercourse  with  decedent,  and  for  the  purpose  of  securing 
his  property  without  the  necessity  of  procming  the  probate 
of  a  will,  coerced  and  induced  decedent,  a  man  infirm  mentally 
and  physically,  to  adopt  her.  Surely  it  is  against  public 
policy  to  admit  a  couple  living  in  adultery  to  the  relation  of 
parent  and  child.  This  meretricious  relationship,  and  the 
undue  influence  which  imposed  the  will  of  defendant  on  dece- 
dent, condemn  the  adoption.  It  is  not  only  against  public 
policy,  but  it  is  a  fraud  on  the  surrogate  to  induce  him  to 
approve  the  relation  of  parent  and  child  between  an  adultress 
and  her  aged  and  infirm  paramour.  If  the  facts  alleged  in  the 
complaint  are  established,  the  adoption  should  be  annulled. 

We  have  also  reached  the  conclusion  that  relief  may  be 
granted  in  this  action;  and  do  not  uphold  respondent's  claim 
that  a  sufficient  remedy  exists  in  an  appUcation  to  the  surro- 
gate under  section  2490  of  the  Code  of  Civil  Procedure  to 
vacate  the  order  allowing  and  confirming  the  adoption. 
In  Matter  of  Ziegler  (161  App.  Div.  589),  which  was  an  appeal 
from  an  order  of  the  Surrogate's  Court  denying  a  motion  to 
set  aside  an  agreement  for,  and  the  consent  of  the  surrogate 
to,  the  abrogation  of  an  adoption,  Mr.  Justice  Scott,  writing 
for  this  court  in  its  First  Department,  doubted  whether  the 
Surrogate's  Court  had  jiuisdiction  to  entertain  the  proceeding 
and  to  grant  the  relief  desired,  and  said:  ''  The  surrogate  in 
giving  his  consent  acts  in  his  administrative  and  not  in  his 
judicial  capacity,  nor  is  the  consent  signed  by  him  in  any 
sense  a  decree  or  order  of  the  Surrogate's  Coiuii.  If  the 
attempted  act  of  abrogation  is  insufficient  imder  the  statute 
it  may  be  attacked  even  collaterally,  in  any  proceeding,  and 
if  for  any  reason  it  be  deemed  necessary  that  it  be  revoked 
in  a  judicial  proceeding  only  a  court  of  equity  would  have 
jmrisdiction  so  to  revoke  it."  We  perceive  no  difference  in 
the  natiu*e  of  the  act  between  the  consent  of  the  surrogate 
to  the  contract  of  abrogation  given  under  section  116  of  the 
Domestic  Relations  Law  (as  amd.  by  Laws  of  1915,  chap. 
352),  and  the  order  allowing  and  confirming  the  adoption, 
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made  pursuant  to  section  113  (as  amd.  by  Laws  of  1915, 
chap.  352,  and  Laws  of  1916,  chap.  453).  In  both  cases 
the  surrogate  is  required,  before  approving,  to  be  satisfied 
that  the  adoption  in  the  one  case  and  the  abrogation  in 
the  other  will  be  for  the  best  interests  of  the  person  adopted. 
In  both  cases  he,  representing  the  public  interests  in  domes- 
tic relations,  is  approving  a  contract,  and  his  approval  gives 
it  the  prescribed  statutory  effect,  in  the  one  case  creating 
the  legal  status  of  parent  and  child,  and  in  the  other  termi- 
nating it.  The  fact  that  in  the  one  case  his  approval  is  called 
an  order,  and  in  the  other  a  consent,  does  not  alter  the  nature 
and  quality  of  the  act.  A  proceeding  for  adoption  under 
the  statute  is  not  a  judicial  proceeding.  There  are  no  parties, 
no  issue  between  them,  and  no  judgment  determining  their 
relative  rights  and  duties  by  application  of  rules  of  law  to 
the  facts  as  foimd.  The  proceeding  is  simply  a  contract  of 
adoption,  which  is  not  efifective  without  the  approval  of  the 
surrogate  or  a  county  judge.  The  surrogate  does  not  pass 
on  the  validity  of  the  contract.  The  only  judicial  determina- 
tion which  he  makes  is  that  the  adoption  will  promote  the 
moral*  and  temporal  interests  of  the  person  to  be  adopted.  In 
the  case  at  bar  the  plaintiff  does  not  seek  to  review  the  deter- 
mination of  this  matter  by  the  surrogate,  but  attacks  the 
validity  of  the  underljdng  contract  on  groimds  of  which  only 
a  court  of  equity  can  take  cognizance.  The  suit  is,  therefore, 
properly  brought  in  a  court  of  equity,  and  it  was  so  held  by 
this  court  in  Matter  of  McDevitt  (176  App.  Div.  418).  This 
point  was  neither  raised  nor  passed  upon  in  Matter  of  MacRae 
(189  N.  Y.  142),  and  we  cannot  approve  the  decisions  which 
hold  that  the  surrogate  has  jurisdiction  to  vacate  the  order 
allowing  and  confirming  the  adoption.  {Matter  of  Moore,  72 
Misc.  Rep.  644;  Matter  of  Johnston,  76  id.  374.) 

We  think  the  complaint  states  a  cause  of  action,  and  that 
relief  may  be  granted  in  this  court. 

The  judgment  and  order  should  be  reversed  and  a  new 
trial  granted,  costs  to  abide  the  event. 

Thomas,  Stapleton,  Mills  and  Rich,  JJ.,  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs 
to  abide  the  event. 
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William  W.  Cline,  Appellant,  v.  Northern  Central 
Railroad  Company  and  Erie  Railroad  Company, 
Respondents. 

Third  Department,  December  28,  1917. 

Master  and  servant  —  railroads  —  negligence  —  injury  to  brakeman 
by  catching  glove  on  projecting  bolt  on  car  —  liability  of  company 
for  defects  in  car  over  which  it  had  assumed  control  —  evidence 
as  to  custom  in  reference  to  inspection  —  erroneous  charge  as 
to  inspection. 

In  an  action  by  a  switchman  against  his  employer  and  another  railroad 
company  to  recover  for  personal  injuries,  it  appeared  that  the  plaintiff 
in  the  course  of  his  duties  was  engaged  in  placing  a  freight  car  on  a  switch 
in  the  yard  of  the  second  defendant;  that  in  removing  another  oar  belong- 
ing to  a  third  company  which  had  been  brought  into  the  yard  and  placed 
on  the  switch  by  the  second  defendant,  plaintiff  went  to  the  top  thereof 
to  release  the  brake  and  in  descending  the  ladder  on  the  car  his  glove 
caught  on  a  projecting  bolt  and  he  was  thrown  to  the  ground  and  sus- 
tained injuries. 

Edd,  that  the  plaintiff's  employer,  having  assumed  control  over  the  car  in 
question  for  the  purpose  of  removing  it,  and  having  directed  the  plaintiff 
to  work  on  and  about  it,  was  not  entitled  to  a  dismissal  of  the  complaint 
on  the  ground  that  it  had  no  control  over  said  car  and  no  opportunity 
of  inspection  thereof. 

Questions  by  which  the  defendants  proved,  by  a  number  of  witnesses  con- 
nected with  various  railroad  companies,  that  it  was  not  customary  for 
such  companies  to  give  their  inspectors  instructions  to  condemn  or  repair 
cars  on  which  there  were  projecting  bolts  fastening  the  stiles  on  a  ladder 
to  the  car,  and  that  the  inspectors  did  not  report  such  a  condition  as 
defective  or  take  measures  to  have  the  same  repaired,  were  not  entirely 
free  from  criticism.  The  real  inquiry  should  have  been  as  to  the  custom 
of  railroad  companies  in  reference  to  existing  projecting  bolts  on  the 
stile  of  a  ladder. 

It  was  error  for  the  trial  justice  in  charging  the  jury  to  tell  them  that  said 
witnesses  of  the  defendants  had  testified  that  they  would  not  regard  the 
condition  in  question  as  defective. 

A  further  charge  "  that  the  usual  and  ordinary  inspection  commonly  adopted 
by  other  railroads  is  not  negligence  "  constituted  reversible  error. 

Appeal  by  the  plaintifif,  William  W.  Cline,  from  judgments 
of  the  Supreme  Court  in  favor  of  the  defendants,  entered 
in  the  office  of  the  clerk  of  the  county  of  Chemimg  on  the 
31st  day  of  December,  1914,  and  the  5th  day  of  January, 
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1915,  respectively,  upon  the  verdict  of  a  jury,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  8th  day  of  January, 
1915,  denying  plaintiff's  motion  for  a  new  trial  made  upon  the 
minutes. 

Two  separate  judgments  were  entered,  one  dismissing  the 
complaint  as  to  one  defendant,  the  other  as  to  the  other 
dtefendant. 

The  plaintiff  was  a  switchman  in  the  employ  of  the  Northern 
Central  Railroad  Company.  In  the  course  of  his  duties  he 
was  engaged  in  placing  a  freight  car  on  a  switch  in  the  yard 
of  the  defendant  Erie  Railroad  Company  in  Elmira.  A 
nimiber  of  cars  were  already  on  the  switch  and  it  was  neces- 
sary to  remove  one  in  order  to  make  a  place  for  the  car  which 
was  to  be  placed  thereon.  The  car  so  removed  belonged  to  the 
Wheeling  and  Lake  Erie  Railroad  Company  and  was  known 
as  No.  20072.  It  had  been  brought  into  the  yard  and  placed 
on  this  switch  by  the  defendant  Erie  Railroad  Company. 
While  this  car  was  being  removed  plaintiff  went  to  the  top 
thereof  to  release  the  brake  and  in  descending  the  ladder  at 
the  end  of  the  car  his  glove  caught  on  a  projecting  bolt  and  he 
was  thrown  to  the  ground  and  sustained  serious  injuries.  At 
least  such  was  the  claim  of  the  plaintiff  as  to  the  manner  in 
which  the  accident  happened  and  so  the  jury  might  have  found 
from  the  evidence.  The  bolt  was  on  the  upright  stile  or  side 
of  the  ladder  and  between  the  lower  rounds  thereof  and 
fastened  the  ladder  to  the  car.  The  testimony  shows  that  it 
projected  an  inch  outward  from  the  nut  and  about  an  inch 
and  a  half  from  the  stile  of  the  ladder. 

John  F.  MurUiughy  for  the  appellant. 

Diverif  Turner  &  Henry  [A.  S.  Diven  of  counsel],  for  the 
respondent  Northern  Central  Railroad  Company. 

Stanch^ieldy  Lovell,  Falck  &  Sayles  [Halsey  Sayles  of  counsel], 
for  the  respondent  Erie  Raihoad  Company. 

Cochrane,  J.: 

The  court  submitted  to  the  jury  the  question  as  to  whether 
this  projecting  bolt  constituted  a  defective  condition  of  the 
car  in  respect  to  which  the  defendants  were  negligent  and 
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whether  in  the  exercise  of  ordinary  care  they  should  have 
inspected  the  car  and  by  inspection  discovered  its  dangerous 
condition.  The  jury  by  their  verdict  have  exonerated  the 
defendants  from  liability  and  the  question  on  this  appeal  is 
whether  there  is  any  ruling  of  the  trial  justice  which  necessi- 
tates a  reversal  of  the  judgments  in  their  favor.  The  defend- 
ants do  not  contend  on  this  appeal  that  they  were  entitled 
to  a  dismissal  of  the  complaint  as  matter  of  law  except  that 
the  Northern  Central  Railroad  Company  does  so  contend  on 
the  ground  that  it  had  no  control  over  car  No.  20072,  and 
no  opportimity  of  inspection.  Having  assumed  control  over 
it  for  the  purpose  of  removing  it,  and  having  directed  the 
plaintiff  to  work  on  and  about  it,  we  think  this  argument 
cannot  be  upheld. 

The  defendants  called  a  number  of  witnesses  who  were 
connected  with  different  railroad  companies  and  proved 
by  them  that  it  was  not  customary  for  such  companies  to  give 
their  inspectors  instructions  to  condemn  or  repair  cars  on 
which  there  were  projecting  bolts  fastening  the  stiles  on  a 
ladder  to  the  car,  and  that  the  inspectors  did  not  report  such 
a  condition  as  defective  or  take  measures  to  have  the  same 
repaired.  These  questions  were  not  entirely  free  from  criti- 
cism for  while  the  defendants  had  the  right  to  prove  general 
usage  and  custom  as  bearing  on  the  question  of  negligence 
{Skannahan  v.  Empire  Engineering  Corporation^  204  N.  Y. 
543;  Croghan  v.  Hedden  Construction  Company ^  147  App. 
Div.  631;  Marus  v.  Central  Railroad  Company,  175  id.  783), 
the  real  inquiry  should  have  been  as  to  the  custom  of 
railroad  companies  in  reference  to  existing  projecting  bolts 
on  the  stile  of  a  ladder.  The  questions  under  review  merely 
called  for  any  rule  or  instructions  to  the  inspectors  in  refer- 
ence thereto,  and  whether  the  inspectors  had  reported  or 
condemned  such  a  condition.  The  testimony  was  really 
misleading  because  it  would  necessarily  have  been  the 
same  if  no  car  with  a  projecting  bolt  had  ever  existed. 
The  questions  did  not  fairly  go  to  the  extent  of  eUciting  the 
information  that  when  such  a  condition  actually  existed  it 
was  consciously  permitted  to  continue,  and  that  the  inspect- 
ors paid  no  attention  thereto,  and  were  not  required  or 
expected  to  do  so.    But  passing  this  criticism,  an  entirely 
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improper  application  was  made  of  this  evidence.  The  trial 
justice  in  charging  the  jury  twice  told  them  that  these  wit- 
nesses of  the  defendants  had  testified  that  they  would  not 
regard  the  condition  in  question  as  defective.  This  was  an 
erroneous  interpretation  of  the  testimony  and  conveyed  to 
the  minds  of  the  jury  an  exaggerated  idea  of  its  importance. 
Such  testimony  if  offered  would  be  incompetent.  But  more 
than  this,  the  court  further  charged  the  jury  on  request  "  that 
the  usual  and  ordinary  inspection  commonly  adopted  by 
other  railroads  is  not  n^ligence,"  and  to  this  chaise  an 
exception  was  taken  by  the  plaintiff.  The  authorities  cited 
make  it  plain  that  such  evidence  is  inconclusive  and  is  only 
received  for  what  it  is  worth  and  that  the  weight  thereof  is 
entirely  for  the  jury.  This  instruction  to  the  jury  was  clearly 
erroneous  and  constituting  as  it  did  the  last  word  of  the 
court  to  them  on  this  question,  the  error  was  of  sufficient 
importance  to  require  a  reversal  of  the  judgment.  For 
a  similar  charge  the  judgment  was  reversed  in  Croghan  v* 
Hedden  CimstrucHon  Company  {mpra)  and  what  was  stated 
by  Mr.  Justice  Woodward  in  his  opinion  in  that  case  in 
assigning  such  an  error  as  the  sole  cause  for  a  reversal  of  tho 
judgment  is  equally  applicable  here,  viz. :  "  We  might  be  of 
opinion,  therefore,  that  the  judgment  should  be  affinned, 
except  for  the  fact  that  the  learned  trial  court  erred  in  its 
charge  to  the  jury  in  instructing  them  that  '  if  a  manner  of 
operating  the  hoist  was  one  in  common  general  use  at  the  time 
in  the  locality  where  such  operations  were  going  on  by  many 
contracting  concerns,  then  it  must  be  held  to  have  been  a 
proper  one.'  What  other  contractors  were  doing  might  be 
some  evidence  of  what  constituted  a  proper  hoisting  device, 
but  a  hoisting  device  which  was  in  fact  dangerous  to  life  and 
limb  beyond  the  reasonable  necessities  of  the  work  could  not, 
as  a  matter  of  law,  be  regarded  as  a  proper  device  simply 
because  others  were  using  the  same  style  of  apparatus." 

The  judgment  and  order  must  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  with 
costs  to  appellant  to  abide  the  event. 
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Nicholas  D.  Doxey,  Respondent,  v.  Coatbs,  Bennett  & 
Reidenbach,  Inc.,  Appellant. 

Third  Department,  December  28,  1917. 

Sale  —  action  for  breach  of  contract  —  faUure  to  make  prompt 
shipment  —  counterclaim  by  purchaser  for  loss  from  rescission 
of  contract  for  resale  —  failure  of  vendor  to  make  prompt  delivery 
under  one  contract  no  excuse  for  purchaser's  rejection  of  tender 
under  another  contract  made  at  same  time. 

In  an  action  for  breach  of  contract  of  sale  it  appeared  that  the  plaintiff 
on  April  eleventh  made  a  written  contraet  to  sell  the  defendant  several 
tons  of  steel  scrap;  that  the  defendant  resold  the  steel  and  the  plaintiff 
had  knowledge  when  he  made  the  contract  that  the  defendant  had  sold  or 
expected  to  resell.  The  contract  read  "  shipment  to  be  made  prompt.*' 
It  appeared  that  in  the  trade  "  prompt  '*  shipment  required  shipment 
within  thirty  days.  Plaintiff  made  shipments  on  May  third  and  fifth,  but 
no  other  shipments  being  made  the  defendant,  after  urging  by  mail  the 
necessity  of  prompt  delivery,  canceled  the  contract  on  May  thirteenth, 
because  of  delay.  The  parties  also  made  a  separate  contract  whereby 
the  plaintiff  sold  to  the  defendant  several  tons  of  annealing  pots,  the 
contract  providing  for  "  shipping  instructions  when  the  material  is  ready 
to  be  loaded;  '*  that  on  April  twenty-eighth  plaintiff  requested  shipping 
instructions  which  were  not  given  and  subsequently  renewed  its  tender 
but  defendant  refused  tb  accept. 

Held,  on  all  the  evidence,  that  the  plaintiff  was  guilty  of  an  inexcusable 
breach  of  its  contract  to  deliver  the  steel  scrap,  but  that  the  defendant  is 
liable  for  the  purchase  price  of  the  carload  of  steel  shipped  on  May  fifth, 
for  which  it  had  not  paid,  and  for  damages  for  not  accepting  the  annealing 
pots. 

"  Prompt "  shipment  means  eicpedition  and  admits  of  less  delay  than  would 
be  permissible  under  a  contract  to  make  delivery  within  a  reasonable 
time. 

The  plaintiff's  breach  of  contract  in  respect  to  the  steel  scrap  did  not  con- 
stitute a  sufficient  reason  for  the  rejection  of  the  annealing  pots,  as  the 
contracts  were  separate. 

Since  the  defendant  resold  the  steel  scrap  with  reference  to  the  plaintiff's 
contract,  and  the  vendee  rescinded  because  of  delayed  shipments  by 
plaintiff,  the  defendant  was  entitled  to  counterclaim  for  loss  of  profits  on 
the  resale. 

Appeal  by  the  defendant,  Coates,  Bennett  &  Reidenbach, 
Inc.,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
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Chemung  on  the  20th  day  of  March,  1917,  upon  the  decision 
of  the  court,  a  jury  having  been  waived,  with  notice  of  an 
intention  to  bring  up  for  review  the  decision  of  the  court 
pursuant  to  which  the  judgment  was  entered  and  also  the  bill 
of  exceptions  filed  in  the  office  of  the  clerk  of  the  coimity  of 
Chemung  on  the  27th  day  of  March,  1917. 

C.  A.  CrandaU,  for  the  appellant. 

Herendeen  &  MandeviUe  [E.  W.  Persanvua  of  counsel], 
for  the  respondent. 

Cochrane,  J.: 

On  April  11,  1916,  plaintiff  made  a  written  contract  to  sell 
the  defendant  from  200  to  300  tons  of  No.  1,  heavy  melting 
steel  scrap  at  sixteen  dollars  per  gross  ton,  f.  o.  b.  Elmira, 
N.  Y.  The  scrap  was  in  the  yard  of  D.  &  H.  Rubin  in  the  city 
of  Elmira,  from  whom  the  plaintiff  had  purchased  the  same, 
and  the  200  to  300  tons  specified  in  the  contract  with  defend- 
ant was  an  estimate  of  the  quantity  in  the  yard  of  Rubin. 
The  defendant,  doing  business  in  Rochester,  resold  the  steel 
scrap  to  a  concern  in  Buffalo,  and  the  plaintiff  was  aware 
when  he  made  his  contract  with  the  defendant  that  the  latter 
had  sold  or  expected  to  resell  the  same  on  the  strength  of  its 
contract  with  him.  The  contract  between  the  plaintiff  and 
the  defendant  contained  the  provision:  "  Shipment  to  be 
made  prompt." 

On  May  third,  plaintiff  shipped  one  carload  containing  56,300 
pounds,  for  which  the  defendant  paid.  On  May  fifth  another 
carload  containing  55,500  pounds  was  shipped,  for  which 
the  defendant  has  not  paid.  Presumably  these  shipments 
were  made  directly  from  Elmira  to  the  defendant's  vendee  in 
Buffalo.  No  other  shipments  were  made.  On  May  thirteenth 
the  defendant  canceled  the  contract  because  of  delayed 
delivery. 

The  parties  also  made  a  separate  contract  whereby  the 
plaintiff  sold  to  the  defendant  not  more  than  twenty  tons 
of  burnt  annealing  pots,  at  sixteen  dollars  per  gross  ton, 
f.  o.  b.  Elmira,  the  contract  providing,  "  shipping  instructions 
when  the  material  is  ready  to  be  loaded."  There  was  no  other 
provision  as  to  the  time  when  this  material  should  be  shipped. 
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On  April  twenty-eighth  plaintiff  wrote  the  defendant  asking 
for  shipping  instructions  for  the  annealing  pots,  to  which  letter 
the  defendant  repUed  on  April  twenty-ninth  that  the  market 
where  it  had  resold  this  material  was  under  embargo,  and 
requesting  the  plaintiff  to  hold  it  until  the  embargo  was 
raised.  Subsequently  the  plaintiff  renewed  its  tender  of  these 
annealing  pots  but  the  defendant  refused  to  accept  the  same. 

The  trial  justice  held  that  the  plaintiff  was  not  in  default 
in  the  delivery  of  either  the  steel  scrap  or  the  annealing  pots, 
and  awarded  the  plaintiff  a  judgment  for  $396.43,  being  the 
unpaid  purchase  price  of  the  carload  of  the  steel  scrap  shipped 
on  May  fifth,  and  for  $504  damages  because  of  defendant's 
refusal  to  accept  the  balance  of  the  steel  scrap,  and  for  $184.68 
damages  because  of  the  defendant's  refusal  to  accept  the 
annealing  pots,  amounting  in  all,  with  interest,  to  $1,132.85. 

We  think  the  learned  trial  justice  was  in  error  in  his  con- 
clusion that  the  defendant  wrongfully  refused  to  accept  the 
steel  scrap.  The  contract  for  this  called  for  prompt  ship- 
ment. This  means  expedition  and  admits  of  less  delay  than 
would  be  permissible  imder  a  contract  of  delivery  within 
a  reasonable  time.  {Tobias  v.  lAssberger,  105  N.  Y.  404, 
410,  412;  Binger  Company  v.  Blumberg,  76  Misc.  Rep.  432.) 
The  defendant  alleges  in  its  answer  that  in  the  scrap  metal 
business,  shipments  imder  contract  specifying  prompt  ship- 
ment must  be  tnade  within  thirty  days  and  that  it  was  the 
intention  of  the  parties  herein  that  the  property  should  be 
so  shipped.  We  shall,  therefore,  assmne  that  the  plaintiff 
had  until  May  eleventh,  thirty  days  after  the  contract  was 
made,  to  ship  the  steel  scrap,  although  it  is  very  clear  from  the 
evidence  that  it  might  all  have  been  shipped  within  a  much 
shorter  period. 

On  April  twentieth  plaintiff  wrote  the  defendant  for  shipping 
instructions  for  the  steel  scrap.  On  April  twenty-fourth 
defendant  wrote  the  plaintiff  that  it  had  sent  the  shipping 
instructions  to  Elmira,  and  said  in  the  letter  as  follows: 
"  We  must  impress  upon  you  the  necessity  of  making  prompt 
shipment  of  the  heavy  melting  steel  purchased,  as  conditions 
are  very  imcertain,  and  if  our  parties  cancel  our  contract  we 
shall,  of  necessity,  be  compelled  to  cancel  yours.  We  merely 
App  Div.— Vol.  CLXXXI.        14 
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emphasize  this  matter  in  order  that  you  should  understand 
the  importance  of  getting  the  material  moved."  On  April 
twenty-seventh  the  plaintiff  replied  to  the  last  letter  saying: 
"  Replying  to  yours  of  the  24th  inst.,  shipment  of  steel  will  all 
go  forward  next  week."  The  following  week  expired  on  May 
sixth.  Instead  of  keeping  his  promise  to  ship  all  the  steel 
on  or  before  that  date  the  plaintiff,  as  already  stated,  only 
shipped  two  carloads,  one  on  May  third  and  one  on  May  fifth. 
On  May  sixth  the  defendant's  vendee  in  Buffalo  canceled  its 
contract  with  the  defendant  because  of  slow  delivery.  On 
May  eighth  defendant  wired  the  plaintiff :  "  Stop  immediately 
steel  shipments  and  advise  numbers  cars  being  loaded." 
On  the  same  day  the  defendant  followed  this  telegram  with  a 
letter  confirming  the  same  and  stating  that  its  vendee  had 
canceled  its  contract  with  the  defendant.  On  receipt  of  the 
telegram  on  May  eighth  plaintiff  wrote  the  defendant  as 
follows:  "Your  message  stopping  shipments  of  steel  scrap 
received,  no  cars  are  being  loaded  just  at  present  expected  to 
resmne  loading  Wednesday  next.  Kindly  advise  resumption 
as  soon  as  possible."  On  May  thirteenth  the  defendant 
wrote  the  plaintiff  definitely  rescinding  the  contract.  It 
seems  quite  clear  from  the  foregoing  facts  that  the  default 
was  on  the  part  of  the  plaintiff.  It  is  true  that  three  days 
before  the  expiration  of  the  time  within  which  he  had  a  right 
to  make  delivery,  the  defendant  directed  him  to  stop  ship- 
ments and  if  this  direction  in  the  slightest  degree  influenced 
the  plaintiff's  conduct  or  interfered  with  the  shipments  in 
such  a  way  as  to  prevent  complete  delivery  by  May  eleventh, 
then  the  defendant  and  not  the  plaintiff  is  responsible  for 
such  failure.  But  it  conclusively  appears  that  when  the 
defendant  sent  its  telegram  on  May  eighth  stopping  ship- 
ment the  situation  was  such  by  reason  of  the  plaintiff's  delay 
prior  to  that  time  that  he  could  not  complete  the  delivery  on 
May  eleventh,  and  did  not  intend  to  do  so.  On  May  eighth 
in  answer  to  defendant's  telegram  stopping  the  shipment, 
plaintiff  wrote  it  that  no  cars  were  then  being  loaded  and 
that  he  expected  to  resume  loading  on  the  following  Wednesday, 
which  would  be  May  tenth.  He  testified  that  there  was  a 
balance  undelivered  of  about  200  tons  and  that  he  could 
easily  load  one  carload  a  day.    The  carloads  which  he  had 
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shipped  each  contained  about  28  tons.  As  he  had  about  200 
tons  undelivered  and  could  load  about  28  tons  a  day  and 
"  expected  to  resume  loading  Wednesday  next  "  which  would 
have  been  May  tenth,  it  is  entirely  clear  that  he  did  not 
intend  to  complete  his  contract  by  May  eleventh,  and  that 
he  could  not  do  so,  and  the  same  reasoning  makes  it  equally 
clear  that  he  could  easily  have  performed  his  contract  within 
much  less  time  than  thirty  days.  In  fact  the  plaintiff  expressly 
testifies  that  the  entire  amount  of  steel  scrap  could  have  been 
loaded  in  "  about  ten  to  twelve  days."  In  no  way  does  the 
defendant  appear  to  have  been  responsible  for  any  delay. 
On  the  contrary,  as  early  as  April  twenty-fourth  it  impressed 
the  plaintiff  with  the  necessity  of  making  prompt  delivery, 
reminding  him  of  the  possibility  that  its  vendee  might  cancel 
its  contract.  The  circumstances  do  not  indicate  any  delin- 
quency or  default  on  the  part  of  the  defendant  nor  any  waiver 
by  it  of  the  time  within  which  it  was  the  duty  of  the  plaintiff 
to  make  complete  delivery.  The  plaintiff  offers  as  an  excuse 
for  his  imjustifiable  delay  the  condition  of  Rubin's  yard  from 
which  the  steel  scrap  was  to  be  removed,  and  the  occurrence 
of  certain  holidays  when  the  work  could  not  proceed.  But 
these  explanations  of  the  delay  are  not  persuasive.  On  his 
own  testimony  the  plaintiff  is  guilty  of  an  inexcusable  breach 
of  contract. 

The  trial  justice  properly  held  the  defendant  liable  for  the 
purchase  price  of  the  carload  of  steel  scrap  which  was  shipped 
May  fifth,  and  for  which  the  defendant  has  not  paid  (Pers. 
Prop.  Law  [Consol.  Laws,  chap.  41 ;  Laws  of  1909,  chap.  45], 
§  125,  subd.  1,  as  added  by  Laws  of  1911,  chap.  571),  and  for 
damages  for  not  accepting  the  annealing  pots.  Those  were 
duly  tendered  by  the  plaintiff  and  refused  by  the  defendant, 
probably  for  the  reason  that  it  considered  that  the  plaintiff's 
breach  of  contract  in  respect  to  the  steel  scrap  constituted  a 
sufficient  reason  for  the  rejection  of  the  annealing  pots.  But 
the  contracts  are  separate  and  each  must  be  considered  with- 
out reference  to  the  other. 

The  defendant  alleges  a  counterclaim  because  of  the  plain- 
tiff's failure  to  deliver  the  steel  scrap.  It  had  resold  the  same 
with  reference  to  the  plaintiff's  contract  as  the  latter  well 
knew  and  the  vendee  of  defendant  rescinded  the  contract 
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with  the  latter  because  of  delayed  shipments  by  plaintiff  under 
his  contract.  The  defendant  proved  that  its  loss  of  profits 
on  this  resale  was  S134,  and  it  follows  from  what  has  been 
said  that  it  is  entitled  to  recover  this  amoimt  against  the 
plaintiff. 

The  judgment  should,  therefore,  be  modified  by  deducting 
therefrom  the  items  of  $504  and  $134,  with  the  appropriate 
interest. 

Judgment  modified  by  deducting  therefrom  $638,  with 
interest,  and  as  so  modified  imanimously  afl^med,  without 
costs. 


The  People  op  the  State  op  New  York,  Plaintiff,  v.  Edwabd 
L.  Hewson,  Defendant. 

Third  Department,  December  28,  1917. 

Public  Health  Law  —  advertisement  by  dentist  constituting  practice 
of  dentistry  within  meaning  of  statute  —  practice  under  false 
or  assumed  name  —  penalty  —  constitutional  law  —  police  power. 

A  duly  licensed  and  registered  dental  practitioner  caused  to  be  printed  in  a 
public  newspaper  on  three  separate  days  an  advertisement  as  follows: 
"  Roofless,  Gumless,  Plate  is  an  exclusive  feature  of  King  dentistry. 
This  natiiral,  convenient  and  everlastingly  comfortable  plate  cannot  be 
had  elsewhere.  Ask  for  a  free  demonstration  of  its  merits.  It  cannot 
drop,  rock  nor  come  loose.  Absolutely  invisible."  And  then  appeared 
in  large  type  the  words  '*  Dr.  Hewson's  (King)  Dental  Prices,"  followed 
by  the  advertised  prices  for  various  services  in  small  type,  and  further  on 
in  the  advertisement  appeared  the  following:  "  Dr.  E.  L.  Hewson's 
Dental  Ofi&ces,  formerly  King  Dental  Offices,  50  Court  Street,"  the 
words  **  King  Dental  Offices  "  being  in  much  larger  t3rpe  than  the  rest 
of  the  sentence. 

Held,  that  such  advertisements  constitute  the  practice  of  dentistry  within 
the  meaning  of  the  Public  Health  Law,  section  190,  as  amended  by  chapter 
129  of  the  Laws  of  1916,  and  such  practice  will  be  deemed  to  have  been 
conducted  under  a  false,  assumed  or  trade  name  in  violation  of  section 
203  of  the  Public  Health  Law,  as  amended  by  chapter  129  of  the  Laws  of 
1916,  and  chapter  507  of  the  Laws  of  1917,  rendering  said  dentist  liable 
to  a  penalty  of  $100  for  each  violation. 

This  provision  of  the  Public  Health  Law  is  a  valid  exercise  of  the  police 
power  and  became  binding  on  said  dentist  even  though  it  made  that 
unlawful  which  before  was  lawful. 
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Submission  of  a  controversy  upon  an  agreed  statement  of 
facts  pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Merton  E.  Lewis,  Attorney-General  [Edward  0.  Griffin, 
Deputy  Attomey-General,  of  counsel],  for  the  plaintiff. 

H.  J.  Hennessey,  for  the  defendant. 

Cochrane,  J.: 

Section  203  of  the  Public  Health  Law  (Consol.  Laws,  chap. 
45;  Laws  of  1909,  chap.  49),  as  amended  by  chapter  129  of 
the  Laws  of  1916,  which  amendment  became  effective  Sep- 
tember first  of  that  year,  in  paragraph  4  of  subdivision  B 
of  the  section  makes  a  person  guilty  of  a  misdemeanor  who 
"  shall  practice  dentistry  imder  a  false  or  assumed  name,  or 
under  the  license  of  registration  of  another  person  of  the 
same  name,  or  under  the  name  of  a  corporation,  company, 
association,  parlor  or  trade  name."  Subdivision  D  of  said 
section  203,  as  amended  by  chapter  507  of  the  Laws  of  1917, 
effective  May  sixteenth  of  that  year,  makes  any  person  violat- 
ing any  of  the  provisions  of  the  law  relative  to  the  practice 
of  dentistry  subject  to  a  penalty  of  $100  for  each  violation  and 
declares  that  each  act  constituting  a  violation  shall  be  deemed 
a  separate  act  and  the  person  guilty  thereof  shall  be  subject 
to  a  penalty  of  $100  for  each  such  act. 

On  three  separate  days  in  the  month  of  July,  1917,  the 
defendant,  who  was  a  duly  licensed  and  registered  dental 
practitioner  in  Binghamton,  N.  Y.,  caused  to  be  printed  in  one 
of  the  public  newspapers  of  that  city  an  advertisement,  the 
first  part  of  which  was  as  follows:  "  Roofless,  Gumless, 
Plate  is  an  exclusive  feature  of  King  dentistry.  This  natural, 
convenient  and  everlastingly  comfortable  plate  cannot  be  had 
elsewhere.  Ask  for  a  free  demonstration  of  its  merits.  It 
cannot  drop,  rock  nor  come  loose.  Absolutely  invisible.'* 
Then  appears  in  large  type  the  words  "  Dr.  Hewson's  (King) 
Dental  Prices,"  followed  by  the  advertised  prices  for  various 
services  in  small  type.  Further  on  in  the  advertisement 
appears  the  following:  "  Dr.  E.  L.  Hewson's  Dental  Offices, 
formerly  King  Dental  Offices,  50  Court  Street,"  the  words 
"  King  Dental  Offices  "  being  in  much  larger  type  than  the 
rest    of   the   sentence.    The.  advertisement    contains    other 
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matters  immaterial  to  this  discussion  except  that  the  name 
of  Dr.  Hewson  frequently  appears  therein.  It  is  claimed  by 
the  plaintiff  that  the  defendant  became  liable  to  a  penalty 
of  $100  for  each  of  the  three  publications  of  the  said 
advertisement. 

Section  190  of  the  Public  Health  Law,  as  amended  by  said 
chapter  129  of  the  Laws  of  1916,  defines  the  practice  of  dentistry 
as  follows:  "  A  person  practices  dentistry  within  the  meaning 
of  this  article,  who  holds  himself  out  as  being  able  to  diagnose, 
treat,  operate,  or  prescribe  for  any  disease,  pain,  injury, 
deficiency,  deformity,  or  physical  condition  of  the  human 
teeth,  alveolar  process,  gums,  or  jaws,  and  who  shall  either 
offer  or  undertake  by  any  means  or  method  to  diagnose,  treat, 
operate,  or  prescribe  for  any  disease,  pain,  injury,  deficiency, 
deformity,  or  physical  condition  of  the  same."  By  the  adver- 
tisement in  question  the  defendant  undoubtedly  comes  within 
the  description  of  a  person  in  the  above  definition  "  who  holds 
himself  out  as  being  able  to  diagnose,  treat,  operate,  or  pre- 
scribe for  *  *  *  and  who  shall  either  offer  or  undertake 
by  any  means  or  method  to  diagnose,  treat,  operate,  or  pre- 
scribe for  any  disease,  pain,  injury,  deficiency,  deformity,  or 
physical  condition "  of  the  teeth,  gums  or  jaws.  And  to 
emphasize  the  purpose  of  the  advertisement  the  agreed 
statement  of  facts  declares  that  the  defendant  thereby 
"  intended  to  hold  himself  out  *  *  *  and  to  offer  or 
undertake  "  to  do  the  specific  things  which  are  enumerated  in 
said  section  190  as  amended.  So  that  there  is  no  question 
but  that  the  advertisements  constituted  the  practice  of 
dentistry  within  the  meaning  of  the  statute,  and  the  remaining 
question  is  whether  such  practice  was  conducted  under  a 
false  or  assimied  or  parlor  or  trade  name. 

As  bearing  on  the  latter  question  the  following  facts  which 
appear  in  the  submission  are  significant:  ''That  previous 
to  September  1,  1916,  and  for  a  period  of  more  than  ten  years 
prior  thereto,  the  defendant  has  been  conducting  ofl&ces  wherein 
dentistry  was  legally  practiced  under  the  name  of  '  King 
Dental  Offices;'  that  the  defendant's  bill  heads,  literature  and 
advertisements  during  said  period,  were  all  imder  the  name 
of  '  King  Dental  Offices '  and  the  public  had  learned,  from 
the  said  advertisements,  to  know  the  offices  conducted  by 
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the  defendant  as  '  King  Dental  Offices.'  That  the  defendant 
acquired  the  name  '  King  Dental  Offices '  by  buying  out  the 
business  of  one  '  King '  who  was  formerly  legally  engaged 
in  the  practice  of  dentistry  under  the  name  of  '  King  Dental 
Offices;'  that  during  said  period  of  ten  years  or  more,  the 
defendant  has  given  to  various  patients  at  said  office  a 
written  guarantee  as  to  the  quality  of  his  work,  which  guarantee 
by  their  [sic]  terms  are  good  for  various  periods  ranging  from 
two  to  ten  years,  and  that  the  said  written  guarantees  are 
stamped  or  printed  at  the  bottom  thereof  '  King  Dental 
Offices.'  " 

It  thus  appears  that  Dr.  King  had  formerly  been  a  legal 
dental  practitioner  with  an  established  profession  and  that 
his  offices  came  to  be  known  in  the  community  as  "  King 
Dental  Offices  "  and  that  the  defendant  for  ten  years  or  more 
after  buying  out  the  business  of  Dr.  King  had  conducted  the 
profession  of  dentistry  under  the  name  "  King  Dental  Offices.'^ 
By  the  advertisement  in  question  the  defendant  clearly 
intended  to  draw  the  attention  of  the  public  to  the  fact  that 
in  some  way  it  was  Dr.  King  or  a  person  who  had  been  known 
to  conduct  his  profession  under  the  style  of  "  King  Dental 
Offices,"  whose  services  and  professional  prestige  and  skill 
would  serve  patients  at  the  place  where  the  defendant  was 
conducting  his  professional  operations.  The  advai^isement 
is  so  planned  and  arranged  as  to  make  that  idea  prominent. 
Although  the  name  of  Dr.  Hewson  frequently  appears  in  the 
advertisement,  with  a  single  exception  it  is  in  small  type,  and 
in  that  exceptional  instance  it  is  coupled  with  the  name  of 
Dr.  King  in  a  manner  which  seems  to  me  to  fall  directly 
within  the  prohibition  of  the  statute.  In  large  type  and  in 
a  prominent  form  the  names  are  coupled  as  follows:  "  Dr. 
Hewson 's  (King)  Dental  Prices,"  followed  by  prices  for  various' 
services  printed  in  much  smaller  type.  This  is  equivalent 
to  saying:  "  The  following  are  the  prices  for  dental  services 
of  Dr.  Hewson  (King)."  It  seems  to  me  that  this  is  clearly 
the  use  of  a  false,  assumed  or  trade  name  within  the  meaning 
of  the  statute.  Later  on  in  the  advertisement  the  words 
**  King  Dental  Offices  "  appear  in  large  tjrpe  and  striking 
form,  and  while  those  words  are  preceded  by  the  words  in 
small  type  "  Dr.  E.  L.  Hewson's  Dental  Offices,  formerly," 
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the  apparent  and  manifest  purpose  is  to  create  or  perpetuate 
the  idea  that  the  profession  of  dentistry  is  being  continued 
by  "  King  Dental  Offices  "  at  the  place  where  according  to 
the  agreed  statement  of  facts  the  defendant  for  more  than 
ten  years  had  been  conducting  his  profession  imder  that  name. 
The  advertisement  is  quite  lengthy  and  when  considered  in 
the  Ught  of  the  facts  appearing  from  the  stipulated  submission 
it  is  clear  that  the  casual  reader  would  conclude  that  Dr. 
King  or  the  King  Dental  Ofl&ces  were  being  advertised  instead 
of  Dr.  Hewson  individually  and  apart  from  Dr.  King  or  the 
King  Dental  Offices.  The  question  is  not  how  would  a 
careful  and  close  reader  of  the  entire  article  view  the  adver- 
tisement, but  how  would  it  strike  the  casual  reader.  But 
even  to  a  careful  reader  and  a  close  observer,  the  expression 
"  Dr.  Hewson's  (King)  Dental  Prices  "  would  certainly  be 
ambiguous  and  constitutes  a  statutory  misuse  of  names.  The 
purpose  of  the  statute  is  that  a  dentist  shall  practice  his 
profession  on  his  own  merits  and  not  on  the  reputation  of 
another  dentist.  This  purpose  is  overcome  by  the  methods 
adopted  by  the  defendant.  He  sought  to  benefit  by  the 
reputation  of  Dr.  ICing.  When  patients  came  to  his  office 
they  had  a  right  to  know,  and  the  statute  intends  that  they 
should  know,  that  he  was  the  responsible  proprietor,  and  that 
his  professional  skill  and  ability,  imaided  by  that  of  any  other 
person,  should  constitute  the  only  guaranty  for  the  pro- 
fessional treatment  accorded  to  them.  The  use  of  Dr.  ICing's 
name  in  the  advertisement  in  close  connection  with  the 
defendant's  name  and  the  use  of  the  words  "  King  Dental 
Offices"  served  no  proper  or  legitimate  purpose.  It  is  not 
even  suggested  that  they  were  necessary  in  order  to  locate 
the  defendant's  offices.  The  only  effect  was  to  advertise  the 
defendant  imder  a  name  other  than  his  own.  This  the 
statute  does  not  permit. 

It  does  not  aid  the  defendant  that  he  formerly  lawfully 
practiced  dentistry  imder  the  name  of  "  King  Dental  Offices." 
The  statute  was  enacted  in  the  exercise  of  the  poUce  power 
of  the  State  for  the  benefit  of  the  public.  It  is  a  part  of  the 
Public  Health  Law  of  the  State  and  designed  to  improve 
the  health,  physical  condition  and  welfare  of  the  people  of 
the  State,  and  being  a  valid  exercise  of  police  power  it  became 
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binding  on  the  defendant  even  though  it  made  that  unlawful 
which  before  was  lawful.  {CoUins  v.  State,  223  U.  S.  288; 
Dent  V.  West  Virginia,  129  id.  114.) 

Judgment  shoidd  be  rendered  in  favor  of  the  plaintiff  for 
$300,  besides  costs. 

All  concurred. 

Judgment  in  favor  of  the  plaintiff  for  $300,  besides  costs. 


Jennette  Hates,  Respondent,  v.  Hudson  River  Telephone 
Company,  Appellant. 

Third  Department,  December  28,  1917. 

Master  and  servant  —  negUgence  —  writing  under  seal  releasing 
master  from  liability  —  presumption  that  written  instrument 
contains  aU  of  agreement  between  parties  —  evidence  of  prior 
parol  agreement. 

Where  an  employee  of  a  telephone  company  gave  it  a  release  under  seal, 
in  consideration  of  the  sum  of  one  dollar  **  and  other  valuable  oonsidera* 
tions  received  from  said  corporation/'  including  several  payments  made 
by  it  and  the  delivery  of  receipts  therefor  "  the  receipt  whereof  is  hereby 
acknowledged,"  and  thereby  released  and  forever  discharged  said  com- 
pany from  all  liability  on  accoimt  of  personal  injuries,  an  assignee  of 
said  employee,  in  a  subsequent  action  for  the  breach  of  an  alleged  prior 
parol  agreement  by  the  company  to  give  said  employee  a  life  job  at  such 
work  as  he  was  able  to  do,  is  not  entitled  to  show  the  parol  agreement, 
as  it  woidd  be  in  violation  of  the  rule  which  excludes  evidence  of  an  oral 
agreement  in  contradiction  of  a  written  instrument,  especially  since  there 
is  no  evidence  as  to  said  parol  agreement,  except  that  given  by  the 
employee  which  is  contradicted  by  the  general  superintendent  of  the 
company. 

Where  a  contract  indicates  an  intention  to  express  the  whole  agreement 
between  the  parties  and  is  consummated  by  writing,  a  presumption  of 
law  arise?  that  it  contains  the  whole  of  the  agreement. 

Evidence  examined,  and  kdd,  insufficient  to  sustain  the  burden  of  proof 
which  was  upon  the  plaintiff  to  establish  the  parol  agreement. 

Appeal  by  the  defendant,  Hudson  River  Telephone  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
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Albany  on  the  18th  day  of  June,  1917,  upon  the  verdict  of  a 
jury  for  $5,000,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  20th  day  of  June,  1917,  denjdng  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

John  A.  Delehanty,  for  the  appellant. 

Walter  A.  FvUerUm,  for  the  respondent. 

Sewell,  J.: 

The  plaintiflf's  assignor,  Claude  S.  Hayes,  was  injured  on 
the  24th  day  of  September,  1903,  whUe  in  the  employ  of  the 
defendant  by  falling  from  a  telephone  pole.  On  the  16th 
day  of  July,  1904,  he  gave  the  defendant  a  release  imder 
seal.  This  instrument  after  reciting  the  injury,  the  expenses 
incurred  for  medical  and  surgical  attendance,  the  payment  by 
the  defendant  of  the  wages  of  the  employee  during  the  time 
he  was  unable  to  work  and  an  agreement  on  the  part  of  the 
defendant  to  pay  the  bills  and  charges  therein  mentioned, 
stated  that  "  In  consideration  of  the  sum  of  one  dollar 
($1.00),  lawful  money  of  the  United  States  of  America,  to 
the  said  Claude  S.  Hayes  in  hand  paid  by  said  Hudson  River 
Telephone  Company,  and  other  valuable  considerations 
received  from  said  corporation  by  said  Claude  S.  Hayes 
including  the  several  payments  made  by  said  corporation,  as 
above  set  forth,  and  the  delivery  of  the  receipts  therefor  to 
the  said  Claude  S.  Hayes,  the  receipt  whereof  is  hereby 
acknowledged,"  said  Claude  S.  Hayes  *'  hath  remised,  released 
and  forever  discharged  and  By  These  Presents  doth,  for 
himself  and  ♦  ♦  *  assigns,  remise,  release  and  forever 
discharge  the  said  Hudson  River  Telephone  Company  and  its 
successors  and  assigns,  of  and  from  all  *  *  *  actions, 
cause  and  causes  of  action,  *  *  *  debts,  *  *  * 
covenants,  contracts,  damages,  ♦  *  *  claims  and  demands 
whatsoever,"  which  he  then  or  might  have  had  against  the 
defendant  by  reason  of  any  matter  or  thing,  "  and  particularly 
by  reason  of  any  alleged  injury,  damage  or  loss  sustained,  or 
claimed  to  have  been  sustained,  by  said  party  of  the  first  part 
on  account  of  the  accident  which  occurred  on  or  about  the  24th 
day  of  September."  The  plaintiff  alleges  in  her  complaint  that 
on  the  14th  day  of  March,  1904,  Claude  S.  Hayes  and  the 
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defendant  entered  into  an  agreement  to  the  effect  that  Hayes 
waived  his  cause  of  action  against  the  defendant  for  damages 
Buffered  and  to  be  suffered  by  him  on  account  of  his  injuries 
and  the  defendant  agreed  to  pay  all  necessary  expenses  of 
treating  him  for  his  injuries,  to  pay  him  nine  dollars  a  week 
until  such  time  as  he  was  able  to  go  to  work  and  then  to  give 
him  a  life  job  at  such  work  as  he  was  able  to  do  and  to  pay 
him  the  prevailing  rate  of  wages  for  such  employment. 

This  action  was  brought  to  recover  damages  for  an  alleged 
breach  of  this  agreement,  the  plaintiff  claiming  that  the 
defendant  broke  it  by  discharging  Claude  S.  Hayes  and 
refusing  to  give  him  a  life  job  at  such  work  as  he  was  able 
to  do,  and  that  the  cause  of  action  for  damages  was  duly 
assigned  to  her. 

The  chief  controversy  at  the  trial  centered  around  the 
question  whether  this  oral  agreement  was  made.  Claude  S. 
Hayes  was  the  only  witness  sworn  by  plaintiff  as  to  this 
agreement.  He  testified  that  he  called  on  Mr.  Greenleaf, 
the  general  superintendent  of  the  defendant,  Monday,  March 
14,  1904,  and  told  him  that  he  had  received  a  notice  from 
Mr.  Davis,  the  district  manager,  that  his  pay  would  be  stopped, 
and  "  Mr.  Greenleaf  says  that  there  must  have  been  a  mis- 
understanding between  Mr.  Davis  and  Mr.  Hawley  because 
that  he  didn't  know  the  reason  why  my  pay  should  be  stopped. 
I  was  on  crutches.  I  showed  Mr.  Greenleaf  my  condition  and  I 
told  him  that  I  did  not  want  to  have  any  trouble  with  the  cor- 
poration, but  I  thought  at  this  time  it  would  be  necessary  for  us 
to  make  a  settlement,  and  Mr.  Greenleaf  *  ♦  ♦  asked  me  if 
I  was  a  married  man.  I  said  that  I  was  not.  I  told  him  I  was 
living  with  my  folks.  Well,  he  said  that  the  company  had  paid 
me  my  wages  up  to  that  time  that  they  stopped  me,  why  it  was 
about  two  weeks  previous  to  that,  and  if  I  would  receive 
nine  dollars  a  week  and  they  pay  my  expenses  and  when  I 
was  able  to  go  to  work  they  would  furnish  me  with  work 
that  I  could  do,  for  life,  with  wages  accordingly,  if  it  would 
be  satisfactory  agreement,  which  I  said  it  was,  as  I  did  not 
care  to  have  any  trouble  with  the  corporation.  That  closed 
our  conversation  and  I  went  home." 

There  was  not  a  particle  of  evidence,  except  this  that 
tended  to  show  that  any  parol  agreement  was  made,  and  that 
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no  such  agreement  was  made  at  that  time  or  any  other  was 
testified  to  by  Greenleaf . 

I  think  that  it  was  not  admissible  to  show  the  prior  parol 
agreement;  that  the  admission  of  that  evidence  was  in  viola- 
tion of  the  elementary  rule  which  excludes  evidence  of  an 
oral  agreement  in  contradiction  of  a  written  instrument; 
in  this  case,  one  imder  seal.  There  is  no  force  in  the  con- 
tention that  the  parol  agreement  could  be  proved  as  a  part 
of  the  consideration  for  the  release  or  as  explanatory  of  the 
expression  ''  other  valuable  considerations  received  from  said 
corporation." 

To  engraft  a  new  agreement  upon  the  release  by  which 
the  defendant  was  to  further  compensate  the  employee  for 
his  injury  would  be  to  change  and  vary  the  terms  of  the 
written  agreement  in  an  essential  particular.  It  would  be  an 
oral  contradiction  of  the  statement  in  the  release  that  it  was 
given  and  accepted  in  consideration  of  a  valuable  considera- 
tion that  had  been  paid  by  the  defendant,  "  the  receipt 
whereof  is  hereby  acknowledged." 

It  is  apparent  on  the  face  of  the  instrument  that  it  cannot 
be  read  as  an  agreement  to  make  any  further  payment  or  as 
a  futiure  undertaking  on  the  part  of  the  defendant.  On  the 
contrary,  it  is  obvious  that  it  was  intended  to  and  did  express 
the  whole  agreement  between  the  parties.  It  is  well  settled 
that  where  a  contract  does  indicate  such  intention  and  design, 
and  is  one  coDSunmiated  by  writing,  the  presumption  of  law 
arises  that  the  written  instrument  contains  the  whole  of  the 
agreement  and  there  can  be  no  question  but  that  the  parties 
intended  the  writing  as  a  repository  of  the  agreement  itself. 
{Eighmie  v.  Taylor j  98  N.  Y.  288;  Smith  v.  Dotterweich,  200 
id.  299.) 

I  think  there  can  be  no  doubt  that  the  release  is  within 
the  protection  of  the  rule  and  must  be  conclusively  presumed 
to  contain  all  that  was  agreed  to.  If,  however,  it  be  assumed 
that  the  agreement  between  the  parties  is  not  to  be  ascer- 
tained exclusively  by  the  written  instrument,  and  that  it 
was  admissible  to  add  to  or  vary  it  by  testimony  tending  to 
show  a  prior  parol  agreement,  I  am  of  the  opinion  that  there 
is  not  sufficient  evidence  in  the  case  to  sustain  the  verdict. 
The  burden  was  upon  the  plaintiff  to  establish  the  agreement. 
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The  evidence  of  the  only  witness  who  testified  to  that  fact 
IS  not  in  any  way  corroborated  and  is  flatly  contradicted 
by  the  other  alleged  party  to  the  agreement.  It  is  also  con- 
tradicted by  the  written  release,  the  contents  of  which,  as 
before  observed,  are  absolutely  inconsistent  with  the  plaintiff's 
claim  with  respect  to  the  agreement.  It  follows  that  the 
judgment  and  order  appealed  from  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event. 

All  concxured;  Cochrane,  J.,  in  result. 

Judgment  and  order  reversed  on  the  law  and  facts  and 
new  trial  granted,  with  costs  to  appellant  to  abide  event. 
The  court  disapproves  of  the  finding  of  fact  that  there  was 
any  agr^ppient  outside  of  the  written  agreement. 


Martin  S.  Lynch,  Appellant,  v.  Benn  Conger  and  Others, 
Respondents,  Impleaded  with  Clarence  S.  Mallery, 
Defendant. 

Third  Department,  Deoember  28,  1917. 

Equitable  assignment  —  agreement  by  bridge  company  to  pay 
attorney  from  moneys  due  under  contract  —  liability  of  president 
and  director  of  company  for  converting  money  equitably  assigned. 

Where  a  bridge  company  retained  an  attorney  to  aid  it  in  the  procuring 
and  execution  of  a  contract  with  the  city  of  New  York,  and  agreed  that 
said  attorney  should  receive  a  certain  sum  for  his  services  out  of  the 
final  payment  by  the  city,  and  after  said  attorney  had  furnished  all  the 
services  required  by  the  company,  its  president  promised  and  agreed 
to  notify  him  when  the  city  would  be  ready  to  pay  the  final  estimate, 
and  later  the  bridge  company  and  its  president  agreed  that  said  attorney 
was  entitled  to  and  should  receive  his  share  of  the  final  estimate  and 
that  a  separate  check  should  be  given  him  therefor  by  the  city,  and 
thereafter,  without  notice  to  said  attorney,  the  president  of  the  bridge 
company  notified  a  director  to  draw  the  entire  amount  due  from  the  city 
and  this  was  done  and  the  proceeds  deposited  to  the  credit  of  the  bridge 
company  and  used  in  the  payment  of  its  debts,  among  which  was  a  debt 
to  a  partnership  of  which  the  president  of  the  bridge  company  was  a 
member,  said  agreement  between  the  attorney  and  the  bridge  company 
operated  as  an  equitable  assignment  to  the  attorney  and  the  president 
and  director  of  said  company  incurred  a  personal  liability  when  they 
converted  the  amount  due  the  attorney  to  their  own  use. 


Digitized  by 


Google 


222  Lynch  v.  Conger. 


Third  Department,  December,  1917.  [Vol.  181. 

Any  writing,  words  or  act  which  indicate  the  intent  of  the  assignor  to  make 
appropriation  of  a  fund  or  a  part  of  it  and  from  which  an  assent  by  the 
assignee  to  receive  may  be  inferred,  will,  in  equity  be  enforced  as  an 
assignment  if  sustained  by  a  sufficient  consideration. 

Appeal  by  the  plaintiff,  Martin  S.  Lynch,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  respondents,  entered  in 
the  office  of  the  clerk  of  the  county  of  Tioga  on  the  29th  day 
of  August,  1917,  dismissing  the  complaint  upon  the  decision 
of  the  court  after  a  trial  before  the  court  without  a  jury. 

The  facts  found  by  the  trial  court,  which  are  important 
to  the  consideration  of  the  questions  of  law  involved,  are 
that  the  plaintiff  was  an  attorney  and  counselor  at  law;  that 
sometime  during  the  year  1912  the  Owego  Bridge  Company, 
a  domestic  corporation,  of  which  the  defendant  Willis  N. 
Conger  was  president  and  the  defendant  Benn  Conger  a 
director,  was  awarded  a  contract  to  fiumish  the  material  and 
erect  all  the  steel  to  be  used  in  the  construction  of  an  armory 
in  the  city  of  New  York  for  the  siun  of  $532,000;  that  diuing 
the  negotiations  leading  up  to  the  making  of  the  contract 
the  plaintiff  performed  services  and  gave  advice  and  counsel, 
as  attorney  at  law,  to  the  bridge  company,  its  officers  and 
general  manager,  pertaining  to  the  contract  and  the  methods 
to  be  employed  in  obtaining  an  award;  that  after  the  award 
was  made,  and  before  the  contract  was  actually  delivered, 
the  Owego  Bridge  Company,  through  its  proper  officers,  hired 
and  retained  the  plaintiff  as  its  attorney  and  counselor  to 
act  for  it,  to  advise  and  counsel  it,  and  to  furnish  all  services 
thereafter  required  of  him,  as  attorney  and  counselor  at  law, 
in  and  about  the  execution  of  the  contract  and  the  fulfillment 
of  the  duties  of  the  bridge  company  until  the  contract  should 
be  fully  completed;  that  it  was  agreed  between  the  plaintiff 
and  the  defendant  that  the  amount  and  value  of  plaintiff's 
services  to  that  date,  and  to  be  thereafter  rendered  as  such 
attorney  and  counselor  at  law,  should  be  $5,000,  and  ''  that 
the  plaintiff  should  receive  out  of  the  fimds  to  be  paid  by 
the  city  of  New  York  in  and  by  the  final  estimate  or  final 
payment,  the  sum  of  five  thousand  dollars;"  that  prior  to 
June  16,  1914,  the  plaintiff  had  furnished  all  the  services 
required  by  the  defendant  and  had  in  all  respects  fulfilled 
his  contract,  and  the  sum  of  $5,000  was  then  fully  earned; 
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that  sometime  prior  to  the  17th  day  of  Jmie,  1916,  Willis 
N.  Conger,  the  president  of  the  bridge  company,  ''  promised 
and  agr^d  with  the  plaintiff  to  notify  him  of  the  date  when  the 
city  of  New  York  would  be  ready  to  pay  over  the  final  estimate 
of  $16,856.30,  in  order  that  the  plaintiff  might  be  present 
to  receive  his  share  of  the  said  final  estimate;''  that  on  the 
17th  day  of  Jmie,  1916,  the  armory  was  completed  and  the 
city  of  New  York  was  ready  and  prepared  to  pay  the  sum 
of  $16,856.30  on  the  execution  of  the  proper  receipt  therefor; 
that  a  conference  was  had  on  that  day  between  the  plaintiff, 
Willis  N.  Conger  and  the  defendant  Benn  Conger;  ''  that 
in  said  conference  the  Owego  Bridge  Company  and  the 
defendant,  Willis  N.  Conger,  agreed  with  the  plaintiff  that 
the  plaintiff  was  entitled  to  and  should  receive  his  share  of 
final  estimate,  and  that  he  should  receive  from  the  city 
of  New  York  a  separate  check  for  the  amount  of  his  said 
share;"  that  Benn  Conger  disputed  the  claim  of  the  plaintiff 
and  stated  that  he  had  paid  about  $100,000  of  the  debts  of 
the  bridge  company,  and  would  agree  to  pay  all  that  was  due 
to  the  plaintiff  after,  the  same  was  adjusted,  if  plaintiff  would 
permit  the  entire  $16,856.30  to  be  paid  over  to  him  by  the  city; 
that  the  plaintiff  refused  to  accept  this  proposition,  and  it  was 
then  agreed  between  said  parties  that  another  conference 
should  be  had,  and  imtil  such  further  conference  should  be  had 
between  the  plaintiff,  Willis  N.  Conger  and  Benn  Conger, 
none  of  the  funds  should  be  drawn  by  any  of  the  said  parties, 
and  in  the  meantime  the  fund  should  remain  intact  and  in 
the  hands  of  the  city;  that  before  the  time  appointed  for  the 
second  conference  and  between  the  25th  and  the  27th  days 
of  June,  1916,  the  defendant  Benn  Conger  notified  the 
defendant  Willis  N.  Conger,  by  telegraph,  to  go  to  New  York 
and  draw  the  entire  amount  of  $16,856.30;  that  the  defendant 
Willis  N.  Conger,  pursuant  to  said  direction,  and  without 
notice  to  or  the  knowledge  of  the  plaintiff,  obtained  a  check 
for  the  entire  amoxmt,  caused  the  same  to  be  collected  and 
deposited  the  proceeds  to  the  credit  of  the  Owego  Bridge 
Company;  that  on  the  following  day  he  drew  a  check,  as 
president  of  the  bridge  company,  for  the  amoimt  so  deposited, 
payable  to  C.  W.  Conger  &  Co.,  a  partnership  of  which  Benn 
Conger  and  his  brother,  Jay  Conger,  were  the  only  surviving 
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members,  and  caused  it  to  be  delivered  to  Bemi  Congo:; 
that  Benn  Conger  on  the  same  day  caused  the  check  to  be 
collected,  paid  $7,164.97  of  the  proceeds  upon  a  debt  of  the 
bridge  company  that  had  been  guaranteed  by  C.  W.  Conger  & 
Co.,  and  applied  the  balance,  $9,691.33,  upon  an  indebtedness 
of  the  bridge  company  to  C.  W.  Conger  &  Co.  It  was  also 
foimd  that  on  June  17,  1916,  the  Owego  Bridge  Company  was 
insolvent  to  the  knowledge  of  Willis  N.  Conger  and  Benn  Conger. 
The  court  found,  as  conclusions  of  law,  that  the  agreement 
between  the  plaintiff  and  the  Owego  Bridge  Company  did  not 
operate  as  an  equitable  assignment  or  create  an  equitable 
lien  upon  the  funds  constituting  the  final  estimate;  that  when 
the  sum  of  $16,856.30  passed  to  the  Owego  Bridge  Company 
and  from  it  to  C.  W.  Conger  &  Co.,  it  was  not  impressed 
with  a  trust  in  favor  of  the  plaintiff;  that  the  plaintiff  had 
failed  to  establish  a  cause  of  action  in  equity  and  that  the 
complaint  should  be  dismissed. 

Martin  S.  Lynch  [James  S.  Truman  of  counsel],  for  the 
appellant. 

0.   U.  Kellogg,  for  the  respondents. 

Sewbll,  J.: 

This  is,  in  form,  an  action  to  determine  that  the  plaintiff 
had  an  equitable  lien  on  or  ownership  as  equitable  assignee 
of  the  funds  constituting  the  final  estimate  to  the  extent  of 
$5,000  and  to  compel  the  defendants  Willis  N.  Conger  and 
Benn  Conger  to  account  and  pay  over  to  the  plaintiff  $5,000, 
his  proportional  part  of  the  fund  taken  and  converted  by 
them  to  their  own  use,  with  interest  thereon. 

We  think  that  the  facts  found  authorize  the  conclusion 
that  the  agreement  between  the  plaintiff  and  the  Owego  Bridge 
Company  operated  as  an  equitable  assignment  to  the  plaintiff 
to  the  extent  of  $5,000  of  the  fund  of  $16,856.30,  constituting 
the  final  payment  to  the  Owego  Bridge  Company  imder  its 
contract  with  the  city  of  New  York. 

Were  it  not  that  the  trial  court  held  that  they  did  not 
we  would  have  hardly  supposed  such  a  conclusion  susceptible 
of  reasonable  doubt. 

The  best  authorities  on  the  subject  of  equitable  assignment 
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hold  that  no  particular  form  of  words  is  necessary;  that  any 
writing,  words  or  act  which  indicate  the  intent  of  the  assignor 
to  make  an  appropriation  of  a  fund,  or  a  part  of  it,  and  from 
which  an  assent  by  the  assignee  to  receive  may  be  inferred, 
will,  in  equity,  be  enforced  as  an  assignment,  if  sustained 
by  a  sufficient  consideration. 

It  is  unnecessary  to  refer  to  authorities  for  this  general 
principle.  It  is  to  be  observed  that  the  language  used  in 
the  present  case  does  not  show  a  mere  executory  agreement 
to  pay  a  debt  out  of  a  designated  fund,  but  a  purpose,  on 
the  one  hand,  to  set  aside  and  transfer  a  fixed  portion  of  a 
specific  fund,  in  or  to  come  into  the  hands  of  a  third  party, 
and  an  assent  to  receive  it  on  the  other.  It  shows  an  agree- 
ment to  divide  the  fund  into  two  parts,  one  of  $5,000,  and 
one  of  the  balance,  and  that  the  $5,000  portion  shall  be  paid 
to  the  plaintiff,  not  by  the  contractor,  or  out  of  the  moneys 
to  be  received  by  it,  but  by  the  city  itself. 

That  the  parties  understood  that  this  was  an  actual  appli- 
cation of  the  fund  pro  tanto  and  conferred  a  complete  and 
present  right  on  the  plaintiff  to  that  part,  is  apparent  from 
the  fact  that  after  the  agreement  was  made  he  was  requested 
to  consent  to  the  payment  of  the  whole  amount  to  the 
contractor  and  refused. 

We  think  this  case  is  covered  by  the  decision  in  Williams 
V.  IngersoU  (89  N.  Y.  508)  where  certain  attorneys  were 
employed  to  transact  the  legal  business  required  in  the  prose- 
cution of  certain  claims,  imder  an  agreement  that  they  were 
to  be  paid  for  their  services  out  of  the  money  that  should  be 
obtained  from  the  suits  or  proceedings,  and  should  have  a 
lien  thereon  for  all  smns  that  might  be  due  for  their  services 
which  lien  should  be  superior  to  any  rights  the  plaintiff 
might  have,  and  it  was  held  that  the  agreement  operated  as 
an  equitable  assignment  to  the  attorneys  of  the  moneys 
obtained,  and  that  a  notice  to  the  debtors  was  not  necessary 
to  make  the  assignment  valid. 

In  Fairbanks  v.  Sargent  (117  N.  Y.  329)  Judge  Finch, 
speaking  of  an  agreement  of  this  character,  said:  "  The  con- 
tract was  either  a  simple  agreement  for  compensation  to  be 
enforced  against  Underwood,  or  it  was  an  equitable  assignment 
App.  Div.— Vol.  CLXXXI        15 
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of  a  definite  share  of  the  proceeds  of  the  claim  against 
Zabriskie.  Obviously  it  is  something  more  than  and  quite 
different  from  a  mere  agreement  for  compensation  measured 
by  results.  That  would  have  given  to  Fairbanks  only  a 
personal  claim  against  Underwood,  and  scarcely  served  to 
induce  on  his  part  further  services  and  expenses  upon  a  credit 
already  precarious;  and  not  compensation  in  general,  but  a 
specific  share  in  a  specific  fund  or  specific  property  was  the 
exact  and  material  point  of  the  contract  upon  which  the 
rights  of  both  parties  hinged.  *  *  *  There  could  be  no 
legal  assignment  of  a  fimd  not  in  existence  or  proceeds  not 
realized,  but  equity  treats  them  as  if  existing  or  realized, 
and  the  contract  for  their  receipt  by  Fairbanks  as  an  equitable 
assignment  of  the  stipulated  share  to  him,  and,  as  a  con- 
sequence, makes  him  the  equitable  assignee  of  so  much  of  the 
debt  or  demand  as  is  represented  by  his  share  of  the  proceeds. 
I  think  we  have  never  failed  to  hold  this  doctrine  on  a  similar 
state  of  facts.  We  discussed  the  subject  somewhat  in  Williams 
V.  Ingersoll  (89  N.  Y.  608),  and  there  said:  '  It  is  a  rule  in 
equity  that  anything  which  shows  an  intention  to  assign  on 
the  one  side,  and  from  which  an  assent  to  receive  may  be 
inferred  on  the  other,  will  operate  as  an  assignment  if  sus- 
tained by  a  sufficient  consideration.'  " 

In  Holmes  v.  Evans  (129  N.  Y.  140)  the  defendants  entered 
into  an  agreement  with  plaintiffs  by  which  they  were  to 
undertake  the  collection  of  certain  claims  and  were  to  receive 
upon  settlement  or  recovery  a  specified  percentage  of  such 
recovery  or  settlement  as  their  compensation.  Judge  Andrews 
stated  the  legal  effect  of  the  agreement  in  the  following 
language:  "  This  was  not  an  agreement  to  pay  the  plaintiffs 
out  of  the  fund  to  be  recovered.  It  was  an  agreement  in 
effect  that  they  should  have  a  share  in  the  claims,  and  that 
when  realized,  the  fund  should  be  divided  between  the  parties 
in  the  proportions  indicated. '' 

In  Harwood  v.  La  Grange  (137  N.  Y.  538)  an  attorney 
rendered  services  in  an  action  under  an  agreement  that  he 
should  receive  his  compensation  out  of  the  proceeds  thereof, 
and  the  court  said:  "That  the  agreement  gave  the  plaintiff 
an  equitable  lien  on  or  ownership  as  equitable  assignee  in 
the  proceeds  of  the  action,  is  not  open  to  doubt." 
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In  each  of  these  cases  the  facts  were  vastly  weaker  than 
those  in  .the  present  case.  We  are,  therefore,  constrained 
to  hold  that  the  contract  operated  as  an  equitable  assign- 
ment by  the  Owego  Bridge  Company  to  the  plaintiff  and, 
by  it  plaintiff  became  an  equitable  assignee  of  his  stipulated 
share  of  the  last  payment.  That  being  so,  it  must  also  be 
held  that  the  defendants  Willis  N.  Conger  and  Benn  Conger 
incurred  a  personal  liability  when  they  converted  it  to  their 
own  use.  In  judgment  of  law  the  contract  between  the 
plaintiff  and  the  bridge  company  created  a  trust  for  the 
benefit  of  the  plaintiff,  his  portion  of  the  payment  constituting 
a  trust  fund  set  apart  for  his  .benefit.  If  the  city  of  New 
York  still  had  the  money,  no  one  would  dispute  that  the 
plaintiff  could  maintain  an  action  to  get  his  share  of  it.  It 
came  into  the  hands  of  Willis  N.  Conger  and  Benn  Conger 
impressed  with  the  obligations  of  the  trust,  and  they,  without 
right  or  authority,  with  full  knowledge  of  the  right  that  the 
plaintiff  had  acquired,  took  the  trust  fund  with  the  design 
of  preventing  him  from  obtaining  it.  The  Owego  Bridge 
Company  is  insolvent.  Under  these  circumstances,  it  would 
be  strange  indeed  if  these  defendants  did  not  incur  a  personal 
liability  for  a  breach  of  the  trust.  Having  willfully  and 
fraudulently  violated  a  duty  which  equity  and  good  conscience 
laid  upon  them,  there  is  no  good  reason  why  the  plaintiff 
may  not  recover  of  them  the  damages  he  has  thereby  sus- 
tained. It  follows  that  the  judgment  appealed  from  should 
be  reversed  and  a  judgment  entered  in  favor  of  the  plaintiff 
and  against  the  defendants  Willis  N.  Conger  and  Benn  Conger 
for  $5,000,  with  interest  thereon  from  the  27th  day  of  June, 
1916,  with  costs  against  them  in  this  court  and  in  the  court 
below. 

All  concurred. 

Judgment  reversed  and  judgment  directed  in  favor  of  the 
plaintiff  and  against  the  defendants  Benn  Conger  and  Willis 
N.  Conger  for  S5,000,  with  interest  thereon  from  the  27th 
day  of  June,  1916,  with  costs  against  them  in  this  court  and 
the  court  below. 
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Ann  L.  Davis,  as  Executrix,  etc.,  of  Earl  Davis,  Deceased, 
Respondent,  v.  The  New  York  Central  and  Hudson 
River  Railroad  Company,  Appellant. 

Fourth  Department,  December  5,  1917. 

Negligence  —  action  by  executrix  and  8ole  legatee  to  recover  for 
death  caused  by  negligence  —  when  proceeds  of  action  belong  to 
widow  —  agreement  by  executrix  to  pay  attorney  half  of  recovery 
—  attorney's  compensation  measured  by  amount  of  settlement  — 
action  should  not  continue  after  settlement  to  fix  amount  of 
attorney's  compensation. 

Where  a  person  killed  by  negligence  bequeathed  all  his  property  to  his 
mother,  although  he  had  a  wife  hving,  and  the  mother,  as  executrix, 
brought  an  action  to  recover  for  the  testator's  death,  the  widow,  being 
the  sole  beneficiary  of  the  right  of  action,  had  power  to  settle  the  same 
with  the  defendant  and  the  executrix  is  only  entitled  to  the  sum  necessary 
to  protect  her  for  funeral  expenses  paid  and  for  her  liability  to  her 
attorney  for  services  in  the  action. 

When  the  executrix  entered  into  a  contract  with  her  attorney  to  pay  him 
half  of  any  recovery  or  settlement  as  compensation  for  his  services,  the 
amount  of  his  compensation  should  be  based  upon  the  amount  paid  to 
the  widow  on  the  settlement  of  the  action  although,  in  spite  of  the 
settlement,  the  court  erroneously  allowed  the  trial  to  proceed  which 
resulted  in  a  verdict  much  larger  than  the  amount  of  the  .settlement. 

Erusb,  p.  J.,  dissented. 

Appeal  by  the  defendant.  The  New  York  Central  and 
Hudson  River  Railroad  Company,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  Oswego  on  the  14th  day  of  Sep- 
tember, 1914,  upon  the  verdict  of  a  jury  for  $3,000,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  same  day 
denying  defendant's  motion  for  a  new  trial  made  upon  the 
miiiutes. 

The  verdict  and  interest  was  later  reduced  by  the  court  to 
Jl,761.60, 

Also  an  appeal  by  the  defendant  from  a  decree  or  order  of 
the  Surrogate's  Court  of  the  county  of  Oswego,  entered  in 
the  office  of  said  Surrogate's  Court  on  the  18th  day  of  July, 
1914,  fixing  and  determining  the  amount  which  plaintiff  should 
be  permitted  to  pay  to  her  attorney  in  this  action  as  com- 
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pensation  for  his  service  and  expenses  at  Sl;620.50;  besides 
taxable  costs. 

Earl  Davis,  plaintiff's  testator,  was  in  the  employ  of  defend- 
ant as  a  cari)enter.  On  March  16,  1913,  he  was  engaged,  with 
other  employees  of  defendant  in  the  erection  of  an  icehouse 
upon  defendant's  property  in  the  city  of  Oswego.  The  struc- 
tiu-e  when  only  partly  erected  was  blown  down  by  a  high  wind 
and  Davis  was  killed. 

He  left  a  will,  which  was  duly  probated,  and  letters  testa- 
mentary issued  to  the  plaintiff,  his  mother.  By  the  will 
his  property  was  all  left  to  his  mother.  He  left  a  widow, 
with  whom  he  had  not  been  living  for  some  time,  and  no 
children  or  descendants. 

Plaintiff  brought  this  action  to  recover  the  damages  sus- 
tained by  the  widow  and  his  estate  on  account  of  the  death  of 
Davis,  alleging  that  it  was  caused  by  the  negligence  of  the 
defendant.  The  action  was  begun  in  October,  1913.  In 
May,  1913,  plaintiff  made  a  written  contract  with  her  attorney 
by  which  he  agreed  to  commence  and  prosecute  this  action, 
and  in  consideration  of  his  agreement  to  make  no  charge  for 
his  services  unless  successful,  she  agreed  to  pay  him  one-third 
of  the  amount  received  in  case  the  claim  was  settled  without 
trial,  and  fifty  per  cent  of  the  amount  received  in  case  of  trial, 
whether  compromised  thereafter  or  not,  in  addition  to  taxable 
costs. 

The  defendant  served  an  answer  on  November  28,  1913, 
putting  in  issue  the  material  allegations  of  the  complaint,  and 
on  December  26,  1913,  the  defendant  made  a  settlement  with 
Nettie  S.  Davis,  the  widow,  pajdng  her  $400  and  receiving 
from  her  a  written  release  of  defendant  from  all  liability  for 
damages  sustained  by  her  as  widow  and  sole  beneficiary  of  said 
Davis  by  reason  of  his  death,  and  on  April  16, 1914,  the  defend- 
ant served  a  supplemental  answer  by  leave  of  the  court  setting 
up  this  settlement  and  release  as  a  fiu*ther  defense  to  the 
action.      . 

The  case  came  to  trial  on  May  21, 1914,  and  notwithstanding 
the  objection  of  defendant's  coimsel  the  trial  proceeded  as  if 
no  settlement  had  been  made.  In  the  corn^e  of  the  trial  and 
after  defendant  had  put  in  evidence  the  release,  the  cowcty 
in  the  absence  of  the  jury,  took  proof  of  the  contract  between 
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the  plaintiff  and  her  attorney,  and  of  the  amount  of  the  funeral 
expenses  which  plaintiff  had  paid,  over  defendant's  objection 
and  exception.  Thereupon  the  jury  was  recalled  and  the 
case  submitted  to  them,  without  disclosing  to  them  the 
evidence  taken  by  the  court  in  their  absence. 

The  jury  rendered  a  verdict  for  the  plaintiff  of  $3,000. 
Defendant's  counsel  thereupon  moved  to  set  aside  the  verdict 
and  for  a  new  trial  under  section  999  of  the  Code,  whereupon 
the  court  stated  that  all  motions  would  be  reserved  until  the 
Special  Term  to  be  held  at  Oswego  on  July  18,  1914. 

On  June  11,  1914,  plaintiff  petitioned  the  surrogate  of 
Oswego  county  to  determine  and  allow  the  amount  of  the 
funeral  expenses  and  the  amount  of  her  attorney's  hen  and 
fees,  disbursements  and  expenses  of  the  action,  so  that  the 
same  might  be  deducted  from  said  $3,000  verdict.  Whereupon 
the  widow  and  the  defendant  were  cited  before  the  surrogate, 
where  testimony  was  taken  and  a  hearing  had,  and  on  July  17, 
1914,  the  surrogate  made  an  order  or  decree  fixing,  auditing  and 
allowing  $141  for  the  funeral  expenses  paid  by  the  plaintiff, 
and  $1,620.50,  besides  taxable  costs,  being  one-half  the  verdict 
and  interest  thereon,  for  the  fees  and  services  of  plaintiff's 
attorney  in  the  prosecution  of  the  action,  and  also  fixing, 
auditing  and  allowing  to  the  plaintiff  $61.98  as  her  legal 
commissions  as  executrix  on  the  amount  of  said  verdict  and 
interest  thereon. 

Thereupon,  and  on  July  18,  1914,  at  a  Special  Term  held 
in  Oswego,  the  justice  who  had  presided  at  said  trial  received 
proof  of  the  above-mentioned  decree  of  the  surrogate,  and 
made  an  order  reciting  that  defendant  had  moved  to  set 
aside  said  verdict  and  to  grant  a  new  trial,  denying  such 
motion  and  directing  that  the  verdict  of  $3,000,  rendered  by 
the  jury,  and  interest  thereon,  be  reduced  to  the  simi  of 
$1,761.60,  and  that  judgment  for  that  amount,  with  taxable 
costs,  be  entered  upon  the  verdict;  thereby  allowing  plaintiff 
the  amount  so  allowed  by  the  surrogate  except  the  $61.98, 
the  fees  of  the  plaintiff  as  executrix,  which  the  trial  court 
was  of  opinion  should  not  be  allowed.  Judgment  was  there- 
upon entered  in  favor  of  the  plaintiff  in  accordance  with  this 
order,  and  defendant  has  appealed  from  the  judgment  and 
the  order  and  also  from  the  decree  and  order  of  the  surrogate. 
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PurceU,  CvMen  &  PurceU  [Francis  E.  CvUen  of  counsel], 
for  the  appellant. 

Freelon  J.  Davis  [Udelle  Bartlett  of  counsel],  for  the 
respondent. 

Per  Curiam: 

In  view  of  the  settlement  between  defendant  and  the 
widow  who  is  the  sole  beneficiary  of  the  right  of  action,  the 
good  faith  of  which  was  not  questioned,  the  learned  trial 
judge  w^as  clearly  right  in  holding  that  there  could  be  no 
recovery  beyond  the  amount  necessary  to  protect  plaintiff 
against  loss  for  the  funeral  expenses  she  had  paid  and  her 
liability  to  her  attorney  for  his  services  in  the  action.  As 
to  the  latter,  both  plaintiff  and  her  attorney  stood  upon  the 
written  contract  between  them  as  fixing  the  amount  of  the 
attorney's  compensation. 

We  are  of  opinion  that  the  $400  paid  by  defendant  in 
settlement  is  the  amount  received  upon  the  plaintiff's  claim 
within  the  intent  and  meaning  of  the  contract  with  the 
attorney,  and  that  the  attorney's  right  to  compensation  is, 
therefore,  Umited  to  not  more  than  fifty  per  cent  of  $400, 
and  the  taxable  costs. 

Since  the  settlement  was  not  attacked  for  fraud  or  as 
collusive,  we  think  it  was  error  to  submit  the  question  of  the 
amount  of  damages  to  the  jury  for  the  sole  purpose  of  per- 
mitting a  recovery  of  one-half  the  amount  of  such  verdict 
to  satisfy  the  attorney's  contract. 

The  judgment  and  order  should  be  modified  so  as  to  reduce 
the  amoimt  of  plaintiff's  recovery  to  $200,  and  interest  from 
December  26,  1913,  for  the  attorney's  compensation,  together 
with  the  costs  as  taxed,  and  $141  for  funeral  expenses,  and 
as  so  modified  affirmed,  without  costs  of  this  appeal  to  either 
party.  The  decree  of  the  surrogate  should  be  modified  so 
as  to  fix  the  attorney's  fees  and  expenses  at  $200,  and  inter- 
est from  December  26,  1913,  in  place  of  $1,620.50,  and  as 
modified  affirmed,  without  costs  of  this  appeal  to  either 
party. 

All  concurred,  except  Kruse,  P.  J.,  who  dissented  and 
voted  for  affirmance. 
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Judgment  and  order  modified  so  as  to  reduce  the  amount 
of  the  plaintiff's  recovery  to  S200,  and  interest  from  December 
26,  1913,  for  the  attorney's  compensation,  together  with  the 
costs  as  taxed,  and  $141  for  fimeral  expenses,  and  as  so 
modified  aflBrmed,  without  costs  of  this  appeal  to  either  party. 
The  decree  of  the  Surrogate's  Court  is  modified  so  as  to  fix 
the  attorney's  fees  and  expenses  at  $200,  and  interest  from 
December  26,  1913,  in  place  of  $1,620.60,  and  as  so  modified 
affirmed,  without  costs  of  this  appeal  to  either  party. 


Fbank  M,  Adams,  Api)ellant,  v.  Lloyd  ^jtahrson  Luce  and 
Maby  E.  Luce,  Respondents. 

Fourth  Department,  December  5,  1917. 

AflBignment  —  transfer    of   plaintifE's    estate   procured   by   undue 
influence  —  transfers  set  aside. 

Suit  to  set  aside  transfers  which  divested  the  plaintiff  of  practically  all 
his  property  and  estate  to  the  exclusion  of  an  adopted  child.  Evidence 
examined,  and  held,  that  the  transfers  were  made  at  a  time  when  the  trans- 
feror was  in  such  a  weak  condition  of  miiMi  and  body  that  he  was  uncon- 
scious of  the  nature  of  his  acts,  which  were  the  result  of  undue  influence 
exerted  by  the  defendants,  and  that  the  transfers  should  be  set  aside. 

FooTB,  J.,  dissented. 

Appeal  by  the  plaintiflF,  Frank  M.  Adams,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendants,  entered 
in  the  office  of  the  clerk  of  the  county  of  Chautauqua  on  the 
26th  day  of  April,  1917,  dismissing  the  complaint  on  the 
merits  upon  a  decision  of  the  court  after  a  trial  before  the 
court  at  the  Chautauqua  Special  Term. 

Thomas  P.  Heffeman  [Nugent  &  Heffeman,  attorneys],  for 
the  appellant. 

William  S.  Steams  [H.  A.  Clark,  attorney],  for  the 
respondents. 

Per  Curiam: 

An  examination  of  the  evidence  leads  us  to  the  conviction 
that  the  finding  of  the  learned  trial  court  that  the  several 
instruments  whereby  it  is  claimed  plaintiff  transferred  to 
defendants  practically  all  his  property  and  estate,   almost 
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to  the  entire  exclusion  of  his  little  adopted  daughter,  were 
his  free,  unrestrained  and  unrestricted  acts,  and  done  with 
full  knowledge  of  the  purport  thereof,  was  clearly  against 
the  weight  of  the  evidence.  At  the  time  of  the  alleged  execu- 
tion of  said  papers  plaintiff  was  and  for  a  considerable  period 
prior  thereto  had  been  in  a  very  much  enfeebled  condition 
of  mind  and  body  and  fell  an  easy  prey  to  the  designs  of 
those  of  stronger  mentality  who  surrounded  him.  His  lack 
of  concern  for  his  dying  wife  for  whom  he  had  always  borne 
a  deep  affection,  his  refusal  to  visit  her  during  her  last  hours, 
or  to  attend  the  funeral,  although  at  the  time  he  was  hving 
in  the  same  house,  was  dressed  and  physically  able  to  do  so, 
and  the  many  other  evidences  of  his  dazed,  incoherent  and 
dei)endent  condition  just  preceding  and  at  the  time  of  the 
execution  of  the  alleged  transfers  leads  us  to  the  behef  that 
he  had  no  intelligent  appreciation  of  his  acts.  Transactions 
of  the  sort  attempted  to  be  upheld  here  should  always  be 
closely  scrutinized  and  never  permitted  to  stand  xmless  it 
clearly  appears  that  the  grantor  was  fairly  conscious  of  his 
acts  and  of  suflBcient  mentaUty  to  be  beyond  any  possible 
influence  by  stronger  minds.  (Alien  v.  La  Vaud,  213  N.  Y. 
322;  Rosevear  v.  Sullivan,  47  App.  Div.  421;  Hunter  v. 
McCammony  119  id.  326.) 

That  plaintiff  at  the  time  of  the  execution  of  the  several 
transfers  here  was  in  a  weak  condition  of  mind  and  body 
and  unconscious  of  the  nature  of  his  acts;  that  such  execu- 
tion was  procured  by  imdue  influence  exerted  upon  him  by 
defendants,  seems  fairly  established  by  the  evidence.  The 
finding  of  the  learned  trial  court  to  the  contrary  is  in  our 
opinion  against  the  weight  of  the  evidence.  TTie  findings 
sustaining  such  transactions  should  be  disapproved  and  in 
place  thereof,  appropriate  findings  should  be  made  granting 
plaintiff  the  rehef  which  he  seeks  in  this  action. 

All  concurred,  except  Foote,  J.,  who  dissented  and  voted 
for  aflBrmance;  Lambert,  J.,  not  sitting. 

Judgment  reversed,  with  costs,  and  judgment  directed  for 
the  plaintiff,  with  costs.  Order  to  be  settled  before  Mr.  Justice 
Merrell  on  two  days'  notice  at  which  time  findings  to  be 
disapproved  and  proposed  new  findings  may  be  submitted. 
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Walter  Kozlowski,  Respondent,  v.  Mary  K.  Gomolski, 
Appellant,  Impleaded  with  John  Gomolski,  Defendant. 

Fourth  Department,  December  5,  1917. 

CoBtB  —  action  affainst  Joint  tort  feasors  —  effect  of  nonsuit  as 
to  one  defendant  —  implied  severance  of  action  —  when  defend- 
ant entitled  to  costs  although  plaintiff  has  Judgment  against 
codefendant. 

Where  a  husband  and  wife  were  sued  jointly  in  an  action  for  libel  and  a 
verdict  was  rendered  against  the  husband,  but  a  nonsuit  was  directed 
in  favor  of  the  wife,  there  was  in  effect  a  determination  that  the  wife 
was  not  a  tort  feasor  but  was  a  stranger  to  the  transaction  for  which 
her  husband  was  sued. 

Hence,  where  she  did  not  join  in  her  husband's  answer  and  was  not  united 
in  interest  with  him  in  the  subject-matter  of  the  action,  she  is  entitled 
to  a  judgment  for  costs,  as  the  nonsuit  as  to  her  was  in  effect  a  severance 
of  the  action  under  sections  1204  and  1205  of  the  Code  of  Civil  Procedure, 
which  entitles  her  to  costs. 

The  mere  fact  that  the  wife  appeared  by  the  same  attorney  as  her  husband 
does  not  deprive  her  of  the  right  to  costs. 

Appeal  by  the  defendant,  Mary  K.  Gomolski,  from  an 
order  of  the  Supreme  Court,  made  at  the  Oneida  Trial  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  Oneida 
on  the  17th  day  of  November,  1916,  vacating  and  annulUng 
a  judgment  herein  in  her  favor. 

Timothy  CurtiUj  for  the  appellant. 

W.  S.  Mackiey  for  the  respondent. 

Kruse,  p.  J.: 

The  appellant  and  her  husband  were  sued  jointly  in  an 
action  for  libel.  A  verdict  was  rendered  against  the  husband, 
but  a  nonsuit  was  directed  in  favor  of  the  appellant.  A 
separate  judgment  was  entered  in  her  favor  dismissing  the 
complaint,  with  costs.  The  judgment  was  set  aside  upon  the 
ground  that  she  was  not  entitled  to  costs,  as  of  course,  and 
the  court  had  not  exercised  its  discretion  to  that  effect  in 
her  favor.  Section  3229  of  the  Code  of  Civil  Procedure 
provides:  "The  defendant  is  entitled  to  costs,  of  course, 
upon  the  rendering  of  final  judgment,  in  an  action  specified 
in  the  last  section,  unless  the  plaintiff  is  entitled  to  costs, 
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as  therein  prescribed.  But  where,  in  such  an  action  against 
two  or  more  defendants,  the  plaintiff  is  entitled  to  costs 
against  one  or  more,  but  not  against  all  of  them,  none  of  the 
defendants  are  entitled  to  costs,  of  course.  In  that  case, 
costs  may  be  awarded,  in  the  discretion  of  the  court,  to  any 
defendant,  against  whom  the  plaintiff  is  not  entitled  to  costs, 
where  he  did  not  imite  in  an  answer,  and  was  not  united  in 
interest,  with  a  defendant,  against  whom  the  plaintiff  is  entitled 
to  costs."  This  section  is  the  same  as  section  306  of  the  former 
Code  of  Procedure,  as  amended  by  chapter  479  of  the  Laws 
of  1861.  Under  this  amendment,  the  Court  of  Appeals  held 
in  AUis  v.  Wheeler  (66  N.  Y.  60),  which  was  an  action  against 
a  maker  and  indorser  of  a  promissory  note  where  both  joined 
in  one  answer  and  the  plaintiff  recovered  against  but  one,  that 
the  successful  defendant  was  not  entitled  to  costs  as  a  matter 
of  course,  but  that  decision  I  think  is  not  an  authority  for 
this  order.  While  joint  tort  feasors  may  be  sued  jointly  or 
separately  the  nonsuit  established  that  she  was  not  a  tort 
feasor  at  all.  She  was  an  entire  stranger  to  the  transaction 
for  which  her  husband  was  sued.  She  did  not  join  in  his 
answer  and  was  not  united  in  interest  with  him  in  the  subject- 
matter  of  the  action. 

Under  sections  1204  and  1206  of  the  Code  of  Civil  Pro- 
cedure, a  judgment  may  be  given  for  or  against  one  or  more 
plaintiffs  or  one  or  more  defendants  and  where  the  action  is 
against  two  or  more  defendants  and  a  several  judgment  is 
proper,  the  court  may  in  its  discretion  render  judgment,  or 
require  the  plaintiff  to  take  judgment  against  one  or  more 
of  the  defendants  and  direct  that  the  action  be  severed  and 
proceed  against  the  others  as  the  only  defendants  therein. 
I  think  here  the  action  may  be  regarded  as  having  been 
severed,  although  no  formal  order  to  that  effect  was  made. 
A  Uke  conclusion  was  reached  by  the  First  Department  in 
Tamer  v.  Breen  (131  App.  Div.  656)  in  a  similar  case,  and 
followed  in  Furst  v.  Moskowitz  (169  id.  940)  and  Heiden  v. 
City  of  New  York  (173  id.  891). 

The  mere  fact  that  the  appellant  appeared  by  the  same 
attorney  as  her  husband  does  not  deprive  her  of  costs. 
(Ingeman  v.  Snare  &  Triest  Compamj,  158  App.  Div.  916.)  If 
the  appellant  had  joined  in  the  answer  with  her  husband, 
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a  diflFerent  question  would  be  presented.     {SchuUer  v.  Robison, 
139  App.  Div.  97.) 

The  order  should  be  reversed,  with  ten  dollars  costs  and 
disbursements,  and  motion  denied,  with  ten  dollars  costs. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs. 


In  the  Matter  of  the  Application  of  National  Stonemeal 
Company,  Appellant,  for  a  Writ  of  Mandamus  iEigainst 
Charles  S.  Wilson,  Commissioner  of  Agriculture  of  the 
State  of  New  York,  Respondent. 

Third  Department,  December  28,  1917. 

Agricultural  Law  —  application  of  manufacturer  of  fertiliser  for 
certificate  under  Agricultural  Law,  section  222  —  mandamus  — 
moving  papers  not  showing  right  to  certificate  —  when  alternative 
writ  xaiBkY  be  granted. 

A  manufacturer  of  a  fertilizer  known  as  '*  stonemeal "  is  not  entitled  to  a 
writ  of  mandamus  requiring  the  Commissioner  of  Agriculture  to  issue  a 
certificate  under  section  222  of  the  Agricultural  Law,  where  the  moving 
papers  are  absolutely  silent  upon  the  question  as  to  whether  or  not  the 
material  will  enrich  the  soil,  and  the  opposing  affidavits  tend  strongly  to 
show  that  it  is  not  an  efficient  factor  in  the  production  of  crops. 

However,  if  the  record  had  disclosed  a  question  of  fact  as  to  the  fertilizing 
value  of  the  material,  the  manufacturer  thereof  would  have  been  entitled 
to  an  alternative  writ  of  mandamus  to  have  that  fact  determined. 

Appeal  by  the  petitioner.  National  Stonemeal  Company, 
from  an  order  of  the  Supreme  Court,  made  at  the  Albany 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  Albany  on  the  4th  day  of  May,  1917,  denying  its 
application  for  a  peremptory  writ  of  mandamus. 

The  appellant  manufactures  an  article  to  be  used  as  a 
fertilizer  known  as  "  stonemeal."  It  claims  to  have  com- 
plied with  the  requirements  of  sections  220  and  222  of  the 
Agricultural  Law  and  has  demanded  of  the  Commissioner  of 
Agriculture    the  certificate  provided  by  section  222.     (See 
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Gonsol.  Laws,  chap.  1  [Laws  of  1909,  chap.  9],  §§  220,  222, 
as  amd.  by  Laws  of  1910,  chap.  435,  and  Laws  of  1915, 
chap.  72.  Since  amd.  by  Laws  of  1917,  chap.  342.)  The 
Commissioner  refuses  the  certificate  because  in  his  opinion 
'^  stonemeal "  does  not  possess  the  qualities  to  make  it  a 
''  fertilizer  "  and  cannot  in  any  just  or  proper  sense  be  char- 
acterized as  such.  The  appellant  asks  for  a  peremptory 
writ  of  mandamus  requiring  the  Commissioner  to  issue  such 
certificate. 

Brown  &  Brovm  [Oscar  J.  Brown  of  counsel],  for  the  appellant. 

Merton  E.  Lewisy  Attomey-Oeneral  [Charles  Af •  Stem,  Deputy 
Attorney-General,  of  counsel],  for  the  respondent. 

Cochrane,  J.: 

The  application  was  properly  denied  because  there  is 
nothing  in  the  moving  papers  indicating  that  '^  stonemeal '' 
possesses  any  fertilizing  value.  The  statute  makes  no  attempt 
to  define  or  describe  a  "  fertilizer.'*  Undoubtedly  it  is  not 
the  duty  of  the  Commissioner  to  discriminate  between  di£ferent 
materials  to  be  used  as  fertilizers,  or  to  withhold  his  certificate 
because  in  his  opinion  a  material  offered  for  sale  as  a  fer- 
tilizer is  not  as  good  as  some  others  which  may  be  upon  the 
market.  If  an  article  possesses  any  substantial  fertilizing 
value,  the  manufacturer  or  seller  thereof  on  complying  with 
the  statute  is  entitled  to  receive  from  the  Commissioner  his 
certificate  '^  setting  forth  said  facts.''  But  it  is  clear  that 
in  some  way  the  material  in  question  should  enrich  the  soil  or 
aid  in  the  production  of  crops.  The  moving  papers  are 
absolutely  silent  on  this  point.  The  chemical  constituents 
of  "  stonemeal "  are  stated  but  to  the  mind  of  an  ordinary 
person  not  possessing  the  requisite  technical  and  scientific 
knowledge  this  statement  means  nothing  as  to  the  merits  of 
the  material  as  a  fertilizing  agency  in  assisting  in  the  growth 
or  production  of  a  crop  or  in  making  the  soil  more  rich  or 
productive.  The  opposing  affidavits  on  the  other  hand  tend 
strongly  to  show  that  "  stonemeal "  is  not  an  efficient  factor 
in  the  production  of  crops.  Unless  it  has  some  value  as  a 
inroductive  agency  the  statement  required  by  the  statute  and 
which  has  been  filed  with  the  Commissioner  of  Agriculture  is 
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deceptive  and  misleading  and  the  Commissioner  is  clearly  not 
justified  in  giving  official  recognition  to  a  deception.  If  the 
record  disclosed  a  question  of  fact  as  to  the  fertilizing  value  of 
"  stonemeal  "  the  appellant  would  be  entitled  to  an  alternative 
writ  of  mandamus  to  have  that  fact  determined.  As  hereto- 
fore stated  the  record  discloses  no  such  question. 
The  order  should  be  affirmed,  with  costs. 

All  concurred,  except  Kellogg,  P.  J.,  voting  for  dismissal 
of  appeal  in  memorandum. 

Kellogg,  P.  J.  (for  dismissal  of  the  appeal): 

If  the  Special  Term  rightly  construes  the  statute  (See 
99  Misc.  Rep.  664),  the  relator's  product  is  not  within  the 
statutory  contemplation  and,  therefore,  may  be  sold  with- 
out license.  The  statute  relates  to  the  sale  or  offering  for 
sale  of  "  any  commercial  fertilizer,  or  any  material  to  be 
used  as  a  fertilizer.''  The  statute  was  made  to  protect  the 
public  against  inferior  or  worthless  fertilizers,  and  required 
only  that  the  component  parts  of  the  product  be  made  clear 
to  the  public  and  the  pubUc  authorities.  It  caused  the  pur- 
chaser to  be  informed  of  just  what  the  product  was,  and  left 
him  to  buy  it  or  not  as  he  might  choose. 

The  Commissioner  had  no  discretion.  Section  222  of  the 
Agricultural  Law  provides  that  when  the  fee  is  paid  the 
applicants  "  shall  be  entitled  to  receive  a  certificate  from  the 
Commissioner  of  Agriculture  setting  forth  said  facts."  The 
only  requirement  was  that  an  application  should  be  made 
which  should  truly  state  the  component  parts  of  the  product 
as  directed.  The  duty  of  the  Commissioner  was  to  see  that 
the  petition  was  in  form  and  complied  with  the  statutory 
requirement,  and  that  the  fee  was  paid,  and  thereupon  he  must 
issue  the  certificate. 

If  this  is  not  the  correct  interpretation  of  the  statute,  then 
the  absolutely  worthless  article  has  a  decided  advantage  over 
one  which  has  real  merit.  In  my  judgment  it  was  immaterial 
whether  the  product  was  in  fact  a  fertilizer  or  not;  if  it  was  to 
be  sold  "  to  be  used  as  a  fertilizer  "  without  regard  to  its 
qualities,  the  certificate  was  necessary.  I  think,  therefore, 
that  at  the  time  of  the  hearing  the  relator  was  entitled  to  the 
certificate. 
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Section  222  was  amended  by  chapter  342  of  the  Laws  of 
1917  by  adding  to  it  the  provision:  "  but  no  such  certificate 
shall  be  issued  for  the  sale  of  a  brand  of  commercial  fertilizer 
or  material  to  be  used  as  a  fertilizer  under  a  brand  or  trade 
name,  or  with  any  information  or  statement  accompanjdng 
same,  which  is  misleading  or  deceptive  or  tends  to  mislead 
or  deceive  as  to  its  quality  or  the  constituents  or  materials 
of  which  it  is  composed." 

The  answering  affidavits  indicate  that  the  appellant's 
article  was  without  merit  as  a  fertilizer  and,  therefore,  selling 
it  with  the  information  or  statement  that  it  was  a  fertilizer, 
or  to  be  used  as  a  fertilizer,  was  misleading  and  tended  to 
deceive  and,  upon  the  facts  shown,  a  certificate  cannot  now 
issue.  The  amendment,  in  itself,  is  not  retroactive.  The 
only  relief  sought  by  the  appellant  is  a  reversal  of  the  order 
and  a  determination  that  the  certificate  issue;  but  imder  the 
amendment  such  a  certificate  cannot  now  issue  in  this  case. 
Therefore,  the  question  whether  the  Commissioner  rightly 
or  wrongly  decided  the  application  is  purely  academic,  and 
the  appeal  should  be  dismissed. 

Order  affirmed,  with  costs. 


Before  State  Industrial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  Marion  I.  Winkler,  Adopted 
Daughter,  Respondent,  for  Compensation  under  the  Work- 
men's Compensation  Law  for  the  Death  of  Joseph  J. 
.Ullinger,  v.  New  York  Car  Wheel  Company,  Employer, 
and  Employers'  Liability  Assurance  Corporation, 
Lid.,  Insurance  Carrier,  Appellants. 

Third  Department,  December  28,  1917. 

Workmen's  Compensation  Law  —  adopted  child  not  an  heir  at  law 
and  next  of  kin  of  father  of  adopting  parent  —  such  child  not 
entitled  to  award  upon  death  of  father  of  adopting  parent  — 
Domestic  Relations  Law,  section  114,  construed. 

A  legally  adopted  child  of  the  daughter  of  a  deceased  employee,  who  was 
dependent  upon  him  at  the  time  of  the  accident,  is  not  an  heir  at  law 
and  next  of  kin  of  the  deceased,  so  as  to  be  entitled  to  an  award  under 
the  Workmen's  Compensation  Law. 
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Under  section  114  of  the  Domestic  Relations  Law,  an  adopted  child  by 
reason  of  such  adoption  does  not  become  an  heir  at  law  and  next  of  kin 
of  the  father  of  its  adopting  parent. 

Kellogg,  P.  J.,  dissented. 

Appeal  by  the  defendants;  New  York  Car  Wheel  Company 
and  another,  from  an  award  of  the  State  Industrial  Commis- 
sion; entered  in  the  office  of  said  Commission  on  the  6th  day 
of  July,  1917- 

Bertrand  L.  Pettigrew  and  Walter  L.  Glmneyj  for  the 
appellants. 

Mertan  E.  Lewis,  Attomey-General  [E.  C.  Aiken,  Deputy 
Attamey-General,  of  counsel],  for  the  respondents. 

Sbwell,  J. : 

Joseph  J.  Ullinger,  deceased,  was  employed  by  the  New 
York  Car  Wheel  Company,  and  while  working  for  his  employer 
he  received  injuries  which  resulted  in  his  death. 

The  Commission  found  that  he  left  no  surviving  wife  or  child 
imder  the  age  of  eighteen  years,  but  left  him  surviving  the 
claimant,  Marion  I.  Winkler,  aged  nine  years,  a  legally  adopted 
child  of  the  daughter  of  said  Joseph  J.  Ullinger,  who  was 
dependent  upon  the  deceased  at  the  time  of  the  accident, 
and  awarded  compensation  to  her  under  section  16  of  the 
Workmen's  Compensation  Law  (Consol.  Laws,  chap.  67 
[Laws  of  1914,  chap.  41],  as  amd.  by  Laws  of  1916,  chap. 
622). 

The  only  question  for  determination  upon  this  appeal  is, 
whether  the  claimant  was  entitled  to  receive  compensation  as 
the  grandchild  of  the  deceased.  In  other  words,  does  an 
adopted  child  by  reason  of  such  adoption  become  an  heir  at 
law  and  next  of  kin  of  the  father  of  its  adopting  parent. 

Subdivision  11  of  section  3  of  the  Workmen's  Compensa- 
tion Law  (as  amd.  by  Laws  of  1916,  chap.  622)*  provides 
that  " '  Child '  shall  include  a  posthinnous  child  and  a  child 
legally  adopted  prior  to  the  injury  of  the  employee ;  and  a  step- 
child dependent  upon  the  deceased."    The  decision  of  the 

*  Since  amd.  by  Laws  of  1917,  chap.  705,  so  as  to  include  an  "  acknowl- 
edged illegitimate  child." —  [Ebp. 
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question  presented  must,  therefore,  depend  upon  the  con- 
struction of  section  114  of  the  Domestic  Relations  Law 
(Consol.  Laws,  chap.  14  [Laws  of  1909,  chap.  19],  as  amd. 
by  Laws  of  1916,  chap.  453).  By  force  of  that  statute  a  foster 
parent  and  the  person  adopted  sustain  toward  each  other  the 
legal  relation  of  parent  and  child,  and  have  all  the  rights  and 
are  subject  to  all  the  duties  of  that  relation,  including  the 
right  of  inheritance  from  each  other,  '^  and  such  right  of 
inheritance  extends  to  the  heirs  and  next  of  kin  of  the 
person  adopted,  and  such  heirs  and  next  of  kin  ehall  be 
the  same  as  if  he  were  the  legitimate  child  of  the  person 
adopting,     *     *     *." 

It  is  apparent,  from  the  provisions  of  this  statute,  that 
the  adoption  does  not  change  the  law  of  descent  and  distribu- 
tion as  to  the  property  of  the  ancestors  of  the  foster  parent; 
that  the  right  of  inheritance  is  extended  only  as  between  the 
foster  parent  and  adopted  child,  and  between  the  children  of 
the  adopted  child  and  the  foster  parent;  that  while  the  adopted 
child,  for  the  purposes  of  inheritance,  becomes  and  is  the 
lawful  child  of  the  adopting  parent,  the  statute  does  not 
provide  that  it  shall  become  his  child,  or  make  it  the  heir  at 
law  or  next  of  kin  of  his  father  or  of  any  of  his  collateral 
relatives.  The  identity  of  the  child  is  not  changed.  It  is 
given  the  right  to  inherit  as  a  child  without  being  a  child, 
and  that  is  as  far  as  the  statute  goes.  There  is  nothing  in 
the  statute  to  lead  to  the  belief  that  it  was  the  intention  of 
the  Legislature  to  permit  one  to  adopt  heirs  for  third  persons. 

Without  something  in  the  statute  clearly  indicating  that 
the  Legislature  intended  such  a  provision  it  cannot  be  arbitra- 
rily inferred  by  the  courts  to  give  efifect  to  an  assumed  object 
or  purpose  of  a  statute.  Consanguinity  is  so  fundamental 
in  statutes  of  descent  and  distribution  that  it  may  only  be 
ignored  when  courts  are  forced  to  do  so,  either  by  the  terms 
of  express  statute  or  by  necessary  implication. 

It  follows  that  the  award  should  be  reversed  and  the  claim 
dismissed. 

AU  concurred,  except  Kellogg,  P.  J.,  dissenting. 

Award  reversed  and  claim  dismissed. 
App.  Div.— Vol.  CLXXXI.        16 
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The  People  op  the  State  op  New  York  ex  rel.  Globe 
Construction  Company,  Inc.,  Respondent,  v.  William 
C.  Ormond  and  Others,  Constituting  the  Boaxd  of  Assessors 
of  the  City  of  New  York,  Appellants. 

Second  Department,  December  29,  1917. 

Municipal  corporationa  —  damages  caused  by  change  of  street  grade, 
city  of  New  York  —  amendment  to  section  951  of  charter  making 
decision  of  board  of  revision  conclusive  —  award  cannot  be 
reviewed  by  certiorari  —  f aUure  to  appeal  to  board  of  revision. 

Since  section  951  of  the  Greater  New  York  charter  was  amended  bj  chapter 
516  of  the  Laws  of  1916,  which  expressly  provides  that  a  party  interested 
in  an  award  made  for  damages  caused  by  a  change  of  street  grade  may 
appeal  to  the  board  of  revision  of  assessments  and  that  the  determina- 
tion of  said  board  -  shall  be  final  and  conclusive,  an  award  made  to  an 
abutting  owner  by  the  board  of  assessors  cannot  be  reviewed  by  writ  of 
certiorari. 

The  issuance  of  the  writ  cannot  be  justified  upon  the  ground  that  the 
property  owner  has  never  taken  the  statutory  appeal  to  the  board  of 
revision,  for  in  such  case  he  has  not  exhausted  his  legal  remedy  and 
certiorari  ordinarily  will  not  issue  until  the  statutory  remedy  has  been 
exhausted. 

Appeal  by  the  defendants,  William  C.  Ormond  and  others, 
as  assessors,  from  an  order  of  the  Supreme  Court,  made  at  the 
Kings  County  Special  Term  and  entered  in  the  office  of  the 
clerk  of  the  county  of  Kings  on  the  9th  day  of  June,  1917, 
denying  a  motion  to  dismiss  a  writ  of  certiorari. 

On  March  2,  1916,  the  board  of  assessors  of  the  city  made 
an  award  to  relator  of  $824  for  damages  caused  to  the  property 
owned  by  relator,  by  a  change  of  grade  of  Bay  Thirty- 
fourth  street.  The  relator  objected  to  the  award,  and  such 
objections  were  heard  by  the  board,  which  overruled  the 
objections  and  transmitted  the  matter  to  the  board  of  revision 
of  assessments,  which,  on  March  2,  1917,  confirmed  the 
award.  The  relator  was  notified  of  a  hearing  before  the  board 
of  revision,  but  did  not  attend,  and  on  the  19th  day  of  April, 
1917,  sued  out  the  writ  of  certiorari.  Thereafter  the  defend- 
ants moved  to  dismiss  the  writ,  the  motion  was  denied  and  the 
defendants  appealed. 
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Charles  J.  Nehrbas  [Lamar  Hardy,  Corporation  Counsel, 
and  Terence  Farley  with  him  on  the  brief],  for  the  appellants. 

Raymond  GilUaudeau,  for  the  respondent. 

Blackmar,  J.: 

At  common  law  the  owner  of  abutting  property,  which 
was  damaged  by  a  change  of  grade  of  the  street,  had  no 
remedy.  However,  the  Legislature,  recognizing  the  injustice 
of  this  rule,  has  provided  that  such  damages  shall  be  com- 
pensated. No  right  of  action  is  given  therefor  against  the 
city  which  does  the  grading;  but  a  method  is  provided  for 
furnishing  compensation  by  devoting  thereto  the  imeamed 
increment  of  value  of  property  benefited  by  change  of  grade 
through  an  assessment  thereon.  (Greater  N.  Y.  Charter 
[Laws  of  1901,  chap.  466],  §  951,  as  amd.  by  Laws  of  1916, 
chap.  516.)  Upon  the  board  of  assessors  this  statute  casts 
the  power  and  duty  both  to  judicially  determine  on  evi- 
dence considered  in  the  hght  of  a  view,  the  amoimt  of  such 
damage,  and  to  levy  such  amoimt  by  way  of  assessment 
upon  property  which  it  determines  is  benefited  by  the  grad- 
ing. Any  party  interested  in  an  award,  or  the  city,  may 
appeal  to  the  board  of  revision  of  assessments,  whose  decision 
is  made  by  the  statute  final  and  conclusive.  We  believe  the 
statute  is  so  worded  as  to  preclude  any  review  by  the  courts. 

Before  the  enactment  of  the  amendatory  law  (Laws  of  1916, 
chap.  516)  there  was  no  provision  that  the  determination  of 
the  board  of  revision  should  be  final  and  conclusive,  and  the 
Court  of  Appeals  held,  in  People  ex  rel.  Uvalde  A.  P.  Co.  v. 
Seaman  (217  N.  Y.  70),  that  a  party  having  exhausted  his 
remedy  by  appealing  from  the  award  of  the  board  of  assessors 
to  the  board  of  revision,  was  entitled  to  his  writ  of  certiorari. 
In  deciding  the  Uvalde  case  the  court  laid  stress  upon  the 
fact  that  the  charter  did  not  provide  that  the  determination 
of  the  board  of  revision  should  be  final,  saying:  "  Where  a 
statute  prescribes,  that  a  specified  determination  shall  be  final 
and  conclusive  it  is  a  bar  as  well  to  a  review  by  common- 
law  certiorari  as  by  appeal."  Undoubtedly  it  was  in  view 
of  this  decision,  and  to  accomplish  the  result  suggested,  that 
chapter  516  of  the  Laws  of  1916  was  enacted. 

But  the  respondent  claims  that  the  appeal  has  never  been 
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taken  to  the  boaxd  of  revision,  and,  therefore,  there  is  no 
decision  of  the  board  to  conclude  it.  Whether,  under 
the  facts  in  the  case,  the  proceedings  taken  pursuant  to 
section  950  of  the  charter,  of  which  it  had  notice,  is  equivalent 
to  an  appeal  by  the  city,  so  that  the  decision  of  the  board  of 
revision  has  the  statutory  efifect  of  concluding  the  matter,  it 
is  not  necessary  to  decide.  If  there  has  been  no  such  appeal 
and  final  determination,  the  respondent  has  not  exhausted 
its  remedy  under  the  act.  It  was  said  in  the  Uvalde  case 
(p.  76) :  "The  writ  of  certiorari  will  not  ordinarily  issue  imtil 
the  remedy  by  statute  has  been  exhausted."  (See  cases  there 
cited.)  We  think  that  doctrine  should  be  applied  in  this 
case  in  order  to  fulfill  the  evident  intent  of  the  Legislature 
that  the  procedure  prescribed  in  the  act  should  be  final  and 
exclusive  of  any  other  remedy.  If  the  relator  has  not  exhausted 
its  remedy  imder  the  act,  it  cannot  appeal  to  the  courts  and 
so  substitute  a  review  by  the  court  in  place  of  that  provided 
by  the  statute.  If  it  has  exhausted  its  remedy,  the  deter- 
mination of  the  board  of  revision  concludes  it. 

We  do  not  think  that  the  fact  that  the  corporation  counsel, 
the  legal  adviser  of  the  city  of  New  York,  is  a  member  of  the 
board  of  revision  (Charter,  §§  256,  944;  Id.  §  255,  as  since 
amd.  by  Laws  of  1917,  chap.  602),  nullifies  the  amendment  of 
1916,  which  makes  the  determination  of  that  board  conclusive. 
It  must  be  borne  in  mind  that  the  relator's  claim  is  not  against 
the  city.  Its  claim  is  satisfied  from  the  avails  of  an  assessment 
for  benefits.  The  city  is  the  agency  for  collecting  the  assess- 
ments and  paying  the  awards.  It,  therefore,  has  an  interest 
in  the  regularity  and  legality  of  the  proceedings,  so  that  the 
assessment  will  supply  the  funds  to  pay  the  awards;  but  its 
interests  are  not  hostile  to  the  relator.  The  Legislature  has 
confided  to  oflScials  of  the  city  the  administration  of  the  law, 
and  the  rights  of  relator  are  derived  from  the  law  and  have  no 
existence  independent  of  its  operation. 

I  recommend:  Order  reversed,  with  ten  dollars  costs  and 
disbursements,  and  motion  granted,  with  ten  dollars  costs. 

Jenks,  p.  J.,  Thomas,  Stapleton  and  Rich,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted,  with  ten  dollars  costs. 
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Benjamin    Stanger,    Respondent,    v.    Sun   Printing   and 
Publishing  Association,  Appellant. 

First  Department,  Deoember  31,  1917. 

Pleading  —  libel  —  statement  that  case  of  contagious  disease  existed 
on  plaintiff's  premises  —  complaint  not  stating  cause  of  action. 

A  oomplaint  for  libel  which  in  substance  alleges  that  the  defendant  pub- 
lished an  article  falsely  stating  that  a  case  of  infantile  paralysis,  which 
was  then  epidemic,  existed  in  a  house  of  a  certain  number  on  a  certain 
street,  being  the  same  address  at  which  the  plaintiff  was  engaged  in 
manufacturing  and  selling  mattresses  and  bedding,  whereby  persons 
shunned  and  avoided  the  plaintiff's  premises  and  certain  customers 
refused  to  deal  with  him,  resulting  in  certain  losses  of  money,  does  not  state 
a  cause  of  action,  there  being  no  allegation  that  the  publication  was 
malidously  made  and  with  a  willful  intent  to  injure  the  plaintiff's  business. 

Appeal  by  the  defendant.  Sun  Printing  and  Publishing 
Association,  from  an  order  of  the  Supreme  Court,  made  at 
the  New  York  Special  Term  and  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  23d  day  of  August, 
1917,  granting  plaintiff's  motion  for  judgment  on  the  pleadings 
consisting  of  a  complaint  and  the  demurrer  thereto. 

Macdonald  De  Witt,  for  the  appellant. 

Datdd  Goldstein  of  counsel  [Goldstein  &  Goldstein,  attorneys], 
for  the  respondent. 

Smith,  J.: 

The  plaintiff  is  engaged  in  manufacturing  and  selling 
mattresses  and  bedding  in  premises  known  as  2675  Eighth 
avenue,  in  the  borough  of  Manhattan.  He  is  the  sole  tenant 
of  said  premises.  His  complaint  is  that  upon  July  31,  1916, 
there  was  published  in  the  defendant's  paper  an  article  in 
reference  to  the  infantile  paralysis  epidemic  of  1916,  wherein 
it  was  falsely  stated  that  one  of  the  new  cases  of  infantile 
paralysis  reported  by  the  health  department  the  day  before 
was  that  of  Celia  Ducker,  2675  Eighth  avenue;  that  the 
article  was  false  in  the  particular  named,  and  was  negli- 
gently,   carelessly,    wrongfully   and   untruthfully   published, 
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and  that  his  business  was  damaged  thereby  to  a  large 
amount,  for  which  he  claims  indemnity.  To  this  complaint 
a  demurrer  was  interposed,  and  the  court  (N.  Y.  L.  J., 
February  24,  1917)  sustained  the  demurrer  upon  the  groimd 
that  the  special  damage  to  the  business  was  not  alleged 
with  sufficient  particularity,  under  the  authority  of  Report- 
ers^ Association  v.  Sun  Printing  &  Publishing  Assn.  (186 
N.  Y.  437).  Thereafter,  the  complaint  was  amended,  and 
in  the  allegation  of  damage  it  is  stated  that  the  said 
publication  caused  the  plaintiff's  premises  to  be  shunned  and 
avoided,  and  that  the  following  customers  of  the  plaintiff 
had  refused  to  and  still  refuse  to  patronize  the  plaintiff's 
place  of  business:  "  Mrs.  Watson,  who  refused  to  purchase 
two  mattresses  from  the  plaintiff  of  the  value  of  $10;  Mrs. 
Cohen,  who  refused  to  purchase  two  mattresses  of  the  value 
of  $10  from  the  plaintiff;  Mrs.  Bums,  who  engaged  the  plaintiff 
to  upholster  a  parlor  suit  for  her  and  refused  to  permit  the 
plaintiff  to  upholster  the  same,  thereby  causing  a  loss  to  the 
plaintiff  of  $25;  Mr.  Latzkos,  a  dealer  in  furniture,  to  whom 
plaintiff  sold  furniture  amounting  to  the  sum  of  $200  per 
month;  Mr.  Mitchell,  who  refused  to  buy  mattresses  from 
the  plaintiff,  amounting  to  $15."  The  amended  complaint, 
as  the  prior  complaint,  charged  that  the  defendant  in  a 
newspaper  called  The  Sun  "  Caused  to  be  negligently,  care- 
lessly, wrongfully  and  untruthfully  written  and  printed,  and 
thereupon  published  and  thereupon  circulated  of  and  concern- 
ing this  plaintiff  and  wrongfully  [sic]  and  untruthful  and  false 
matter  and  statements,  namely  :***."  To  this  amended 
complaint  the  defendant  also  demurred.  The  plaintiff  pro- 
cured an  order  for  judgment  upon  the  pleadings,  and  the 
defendant  appeals,  alleging  that  the  complaint  is  insufficient 
in  two  respects,  firsty  that  the  special  damages  are  not  pleaded 
with  sufficient  particularity  to  enable  the  defendant  to  prepare 
for  trial,  and  secondly,  that  the  publication  is  not  alleged 
to  have  been  made  maliciously  or  with  the  willful  purpose 
of  inflicting  injury. 

Without  passing  upon  the  first  ground  of  challenge,  we 
are  of  opinion  that  the  complaint  wholly  fails  to  state  a 
cause  of  action  for  the  failure  to  state  that  the  publication 
was  made  maUciously  and  with  a  willful  intent  to  injure  the 
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plaintiff's  business.  All  the  damages  sought  in  this  action 
are  damages  to  plaintiff's  business.  In  fact,  that  is  all  the 
damage  that  could  be  sought,  and  it  is  perfectly  evident 
that  the  plaintiff  could  not  truthfully  allege,  if  he  would,  that 
there  was  any  malice  or  willful  intent  to  injure  his  business. 
It  was  apparently  a  pure  mistake,  and  for  the  damages 
accruing  therefrom  the  party  is  without  remedy.  {Homy  v. 
Rubber  Tip  Pencil  Co.,  57  N.  Y.  119.)  In  that  case  it  was  held 
that  to  maintain  an  action  for  a  libel  injurious  to  plaintiff's 
business,  it  must  be  shown  not  only  that  defendant's  pub- 
lication was  not  justified  in  fact,  but  that  it  was  with  malice 
or  a  willful  purpose  of  inflicting  injury.  As  the  complaint 
contains  no  such  allegation,  the  motion  for  judgment  on  the' 
pleadings  should  not  have  been  granted,  and  the  order  should 
be  reversed,  with  ten  dollars  costs  and  disbursements,  and 
the  motion  denied,  with  ten  dollars  costs. 

Clarke,    P.    J.,    Laughlin,    Dowling    and    Page,    JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs. 


Sol  Bloom,  Appellant,  v.  Florence  M.  Sutton,  Respondent, 
Impleaded  with  Robert  L.  Redfield  and  Emma  B.  Red- 
field,  His  Wife,  Defendants. 

First  Department,  December  31,  1917» 

Pleading  —  anawer  —  counterclaim  in  action  to  recover  for  breach  of 
contract  to  convey  lands  —  alleged  modification  of  contract  — 
malicious  filing  of  contract  after  default. 

Where  a  plaintiff  sues  to  recover  earnest  money  paid  on  a  contract  for  the 
sale  of  real  estate  and  the  expense  of  searching  title,  the  defendant  having 
failed  to  perform  because  the  title  was  unmarketable,  a  counterclaim, 
which  seeks  to  recover  broker's  commissions  and  attorney's  fees  upon 
allegations  that  the  original  contract  of  sale  was  modified  and  that  the 
defendant  was  ready  and  willing  to  perform  the  modified  contract  and 
tendered  a  deed  in  conformity  therewith  and  that  the  plaintiff  defaulted, 
18  insuf&cient  in  law  and  a  demurrer  thereto  should  be  sustained. 
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Nor  can  a  oounterclaim  be  founded  on  the  wrongful  and  malicious  filing  of 
the  contract  after  the  time  fixed  for  passing  title  and  after  plaintiff's 
default,  for  it  alleges  a  tort  which  does  not  arise  out  of  the  contract  set 
forth  in  the  complaint  and  is  not  connected  with  the  subject-matter  of  the 
action. 

Appeal  by  the  plaintiflf,  Sol  Bloom,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  25th  day  of  May,  1917,  denying  plaintiff's  motion  to 
sustain  his  demiurers  to  the  first  and  second  counterclaims 
in  the  amended  answer  of  the  defendant  Florence  M.  Sutton, 
and  granting  the  motion  of  said  defendant  to  overrule  the 
said  demurrers. 

Edward  F.  Spitz  of  counsel  [Af .  J.  Stroock  and  W.  S.  Dryfoos 
with  him  on  the  [brief],  Stroock  &  Stroock,  attomejrs,  for 
the  appellant. 

R.  L.  Redfield  of  counsel  [Hill,  Lockwood,  Redfield  &  Lydon^ 
attorneys],  for  the  respondent. 

Page,  J.: 

The  action  is  to  recover  the  sum  of  $5,000,  paid  as  a  part 
of  the  purchase  price,  on  the  signing  of  a  contract  for  the 
sale  of  real  estate  and  also  for  the  expense  in  searching  the 
title,  the  defendant  Sutton  having  failed  to  perform  because 
of  an  unmarketable  title. 

The  amended  answer  of  the  defendant  denies  the  essential 
allegations  of  the  complaint,  and  for  a  first  counterclaim 
alleges  a  modification  of  the  original  agreement,  her  readiness 
and  ability  to  perform  according  to  its  terms  and  that  she 
tendered  a  deed  in  conformity  therewith,  and  plaintiff's 
default.  Damages  of  $2,500  for  broker's  commission  and 
attorney's  fees  are  alleged  and  sought  to  be  recovered.  This 
counterclaim  is  insufficient  in  law.  If  the  plaintiff  establishes 
the  fact  that  the  contract  is  as  alleged  in  his  complaint  it 
effectually  disposes  of  the  defendant's  claim  that  the  contract 
was  different  and  defendant  could  not  reduce  the  recovery 
by  showing  a  breach  of  a  contract  which  she  alleged  but  had 
failed  to  prove.  If  the  defendant  succeeds  in  proving  under 
the  denials  that  she  tendered  performance  of  the  contract 
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that  actually  existed,  and  that  plamti£f  was  in  default,  she 
would  retain  the  $5,000. 

The  second  counterclaim  is  for  the  wrongful  and  malicious 
filing  of  the  contract  after  the  time  fixed  for  the  closing  and 
after  plaintiff's  default.  This  alleges  a  tort  and  cannot  be 
interposed  in  the  action  because,  if  after  default,  it  does  not 
arise  out  of  the  contract  or  transaction  set  forth  in  the  com- 
plaint nor  is  it  connected  with  the  subject  of  the  action. 
( Uvalde  Asphalt  Paving  Co.  v.  Morgan  Contracting  Co.,  120 
App.  Div.  498,  500,  501.) 

The  order  overruling  the  demurrers  will,  therefore,  be 
reversed,  with  ten  dollars  costs  and  disbursements,  defendant's 
motion  denied  and  plaintiff's  motion  granted,  sustaining  the 
demurrers,  with  ten  dollars  costs. 

Clarke,  P.  J.,  Scott,  Smith  and  Shearn,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
defendant's  motion  denied  and  plaintiff's  motion  granted,  with 
ten  dollars  costs. 


Howard  K.  Stokes,  Respondent,  v.  Leslie  B.  Sandebs, 

Appellant. 

First  Department,  December  31,  1917. 

Billfl  and  notai  —  action  on  promiBsory  note  —  eyidence  —  discharge 
of  maker  in  bankruptcy  proceedings  —  Statute  of  Frauds  — 
promissory  note  as  memorandum  of  promise  to  pay  debt  dis- 
charged in  bankruptcy. 

Where  a  plaintiff  sued  upon  a  promissory  note  claimed  to  have  been  the 
last  of  a  seriee  of  renewals  it  was  error  for  the  court  to  exclude  eyidenoe 
of  a  prior  discharge  of  the  defendant  in  bankruptcy  in  which  a  prior  note 
of  the  defendant  was  scheduled,  if  the  defendant  claims  the  note  in  suit 
was  given  without  consideration  for  the  accommodation  of  the  plaintiff 
and  its  amoimt  was  different  from  the  amoimt  of  the  prior  note  and  it  was 
not  given  when  the  prior  note  became  due  so  that  it  was  not  a  renewal 
thereof. 

It  seenu,  that  a  note  given  subsequent  to  the  discharge  in  bankruptcy  of  the 
maker  pursuant  to  an  oral  agreement  to  revive  a  debt  discharged  in 
bankruptcy  is  a  memorandum  of  the  agreement  in  writing  within  the 
requirements  of  subdivision  5  of  section  31  of  the  Personal  Property 
Law. 
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Appeal  by  the  defendant,  Leslie  B.  Sanders,  from  a  judg- 
ment of  the  Supreme  Court  m  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  9th 
day  of  February,  1917,  upon  the  verdict  of  a  jury  rendered 
by  direction  of  the  court,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  24th  day  of  January,  1917,  denying 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Clarence  R.  Freeman  of  counsel  [Charles  J.  Breck,  attorney], 
for  the  appellant. 

Herbert  Barry  of  counsel  [Barry,  Wainvyrigkt,  Thacher  & 
Symmers,  attorneys],  for  the  respondent. 

Page,  J.: 

The  action  was  brought  upon  a  promissory  note.  The 
defendant  proved  that  the  note  in  suit  was  the  last  of  a 
series  of  renewals,  the  first  note  having  been  given  in  June, 
1908,  and  that  there  was  no  consideration  for  the  note  of 
June,  1908,  but  that  the  same  was  given  solely  for  the 
accommodation  of  the  plaintiff.  The  plaintiff  then  proved 
that  in  June,  1907,  the  defendant  had  given  the  plaintiff  a 
note  for  $5,500  for  money  advanced  in  a  business  enterprise 
in  which  he  and  the  defendant  were  copartners;  that  on 
September  2,  1907,  the  defendant  paid  $75  on  account  and 
renewed  the  note  for  $5,425.  The  last  note  of  this  series 
was  the  note  of  December  third  for  $5,425  which  was  due  on 
March  third.  There  is  an  indorsement  on  the  back  of  this 
note:    "  12/31/07  Reed  $75  a/c  within  note." 

Plaintiff  testified  that  there  was  paid  a  further  simi  of 
$125  on  this  note,  which  would  reduce  the  debt  to  $5,225. 
The  defendant  offered  in  evidence  his  bankruptcy  proceedings 
on  December  20,  1907,  in  which  this  note  wps  scheduled, 
but  objection  thereto  was  sustained.  In  this  I  think  the 
learned  trial  justice  erred.  The  note  of  June,  1908,  was  not 
for  the  exact  amount  of  the  balance  due  upon  the  note  of 
December,  1907.  It  was  not  given  at  the  time  the  same 
became  due  and,  therefore,  was  not  a  renewal  thereof,  and 
if  the  debt  evidenced  by  the  note  of  December  had  been 
discharged  in  bankruptcy  proceedings  the  former  indebtedness 
would  not  furnish  a  consideration  for  the  giving  of  this  note 
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unless  there  was  an  agreement  to  that  effect.  Evidence  was 
excluded  as  to  any  agreement  between  the  parties  at  the 
time  of  the  giving  of  this  note,  the  agreement  having  been 
testified  to  as  being  parol.  The  Personal  Property  Law  (Consol. 
Laws,  chap.  41  [Laws of  1909,  chap.  45],  §  31)  provides: 

"  Agreements  required  to  be  in  writing.  Every  agreement, 
promise  or  undertaking  is  void,  unless  it  or  some  note  or  memo- 
randum thereof  be  in  writing,  and  subscribed  by  the  party 
to  be  charged  therewith,  or  by  his  lawful  agent,  if  such 
agreement,  promise  or  undertaking:  *  *  *  5.  Is  a  subse- 
quent or  new  promise  to  pay  a  debt  discharged  in  bankruptcy." 

If  it  had  been  shown  that  the  parties  had  orally  agreed 
to  revive  the  debt  discharged  in  bankruptcy  and  had  given 
this  note  pm^uant  to  such  agreement,  the  statute  would 
have  been  satisfied  because  it  would  have  been  a  note  sub- 
scribed by  the  party  to  be  charged  and  a  promise  to  pay,  but 
inasmuch  as  the  bankruptcy  was  not  proved  nor  the  agreement 
and  the  note  was  not  shown  to  be  given  in  renewal  of  the 
preceding  series  of  notes  and  no  consideration  therefor  proved, 
the  verdict  directed  for  the  plaintiff  was  improper. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event. 

Clarkb,  p.  J.,  Scott  and  Smith,  JJ.,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to 
appellant  to  abide  event. 


George  W.  Harding,  as  Administrator,  etc.,  of  Lincoln 
Harding,  Deceased,  Appellant,  v.  The  City  of  New  York 
and  Patrick  Tully,  Respondents. 

First  Department,  December  31,  1917. 

Motor  vehiclea  —  negligence  —  municipal  contractor  —  death  of 
occupant  of  hired  automobile  which  ran  into  excavation  — 
erroneous  charge  —  liability  of  one  who  hires  automobile  for 
negligence  of  chauffeur. 

Action  against  the  city  of  New  York  and  a  municipal  contractor  to  recover 
for  the  death  of  the  plaintiff's  intestate  who,  while  riding  in  a  hired  auto- 
mobile driven  by  a  professional  chauffeur,  was  killed  by  the  overturning 
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of  the  car  which  ran  into  an  excavation  alleged  to  have  been  left  in  the 
night  time  without  guard  and  without  lights.  It  appeared  that  the 
intestate  took  no  part  in  and  gave  no  directions  as  to  driving  the  car, 
except  by  directing  the  chauffeur  as  to  their  destination. 
Hdd,  that  a  judgment  for  the  defendant  should  be  reversed  because  of  an 
erroneous  charge  which  involved  a  ruling  that  any  negligence  of  the 
chauffeur  which  contributed  to  the  accident  was  imputable  to  the  intestate. 

Appeal  by  the  plaintiff,  George  W.  Harding,  as  adminis- 
trator, from  a  judgment  of  the  Supreme  Court  in  favor  of 
the  defendants,  entered  in  the  office  of  the  clerk  of  the  county 
of  Bronx  on  the  9th  day  of  April,  1917,  upon  the  verdict  of 
a  jury,  and  also  from  orders  entered  in  said  clerk's  office  on 
the  28th  day  of  March,  1917,  and  the  10th  day  of  April, 
1917,  respectively,  denying  plaintiff's  motion  to  set  aside  the 
verdict  and  for  a  new  trial. 

Don  R.  Almy  of  coimsel  [William  S.  Evans  with  him  on 
the  brief],  Almy,  Van  Gordon,  Evans  &  Kelly,  attorneys,  for 
the  appellant. 

E.  Crosby  Kindleberger  of  counsel  [Terence  Farley  and 
Thomas  G.  Price  with  him  on  the  brief],  Lamar  Hardy, 
Corporation  Counsel^  attorney,  for  the  respondent  the  City 
of  New  York. 

F.  H.  J.  Maxwell  of  coimsel  [Alfred  E.  Holmes,  attorney], 
for  the  respondent  TuUy. 

Page,  J.: 

The  action  is  to  recover  damages  for  the  negligent  causing 
of  the  death  of  plaintiff's  intestate.  The  facts  of  the  case 
as  developed  by  the  evidence  are  as  follows:  On  November 
5,  1915,  about  a  quarter  of  twelve  at  night  Lincoln  Harding 
employed  the  automobile  driven  by  Raymond  Dilg  to  take 
him  and  a  young  lady  to  the  young  lady's  home.  After 
leaving  the  young  lady  at  her  home  on  Kinsella  street,  Harding 
got  into  the  automobile,  sitting  in  front  next  to  Dilg,  who 
was  driving.  Dilg  was  an  experienced  licensed  chauffeur, 
operated  an  automobile  for  the  owner,  doing  private  hacking 
and  receiving  a  salary  of  twenty-five  dollars  a  week  from 
the  owner  of  the  car.  Harding  took  no  part  in  and  gave  no 
directions  as  to  the  driving  of  the  car,  except  directing  the 
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chauffeur  as  to  their  desthiation.  While  proceeding  along 
the  Southern  boulevard  on  the  return  trip  at  a  speed  of  from 
twelve  to  fourteen  miles  per  hour  the  car  ran  into  an  exca- 
vation, dirt  having  been  thrown  upon  each  side.  When  the 
auto  struck  this  hole  the  steering  wheel  was  wrenched  out 
of  the  hands  of  the  chauffeur  and  his  feet  were  thrown  off 
from  the  clutch  pedal,  thus  losing  control  of  the  car  which 
swimg  around  and  ran  into  the  curb  and  then  turned  over, 
pinning  Harding  and  Dilg  underneath  the  machine.  From  the 
injuries  thus  sustained  Harding  died.  This  excavation  was 
being  made  by  the  defendant  Tully  imder  a  permit  from  the 
city  of  New  York.  It  is  claimed  that  this  excavation  was 
not  guarded  by  any  barrier  nor  were  there  any  red  lights 
upon  it  to  warn  traffic.  The  case  was  submitted  to  the  jury 
with  a  most  unfair  and  erroneous  charge,  the  learned  justice 
apparently  being  of  the  opinion  that  any  negligence  of  the 
chauffeur  that  contributed  to  the  accident  was  imputable  to 
plaintiff's  intestate.  The  charge  was  also  argumentative 
strongly  in  favor  of  the  defendants'  contentions  and  against 
those  of  the  plaintiff.  The  jury  returned  a  verdict  for  the 
defendants.  The  corporation  counsel  admits  that  the  charge 
is  so  unfair  that  the  verdict  cannot  be  sustained  imless  there 
was  no  evidence  of  the  defendants'  negligence  sufficient  to 
carry  the  case  to  the  jury. 

The  city  called  a  number  of  witnesses  who  swore  that 
the  excavation  was  guarded  by  a  barrier  and  that  there  were 
red  lights  upon  it.  On  behalf  of  the  plaintiff,  Dilg,  the  chauf- 
feur, testified  that  there  was  no  barrier  or  red  lights  at  this 
excavation.  In  this  he  was  corroborated  by  Hugh  Lundon, 
John  J.  Zito,  Dr.  George  W.  Smith  and  inferentially  by  Wil- 
liam J.  Brouse  and  Herman  Egner,  all  disinterested  witnesses. 

With  this  testimony  in  the  case  the  question  of  the  defend- 
ants' negligence  was  fairly  a  disputed  question  of  fact  for 
the  determination  of  the  jury. 

The  judgment  must  be  reversed  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event. 

Clarke,  P.  J.,  Scott,  Smith  and  Shbarn,  JJ.,  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  costs 
to  appellant  to  abide  event. 
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Leopold  Hellinger,   Respondent,   v.  The   City  op  New 
York,  Appellant. 

First  Department,  December  31,  1917. 

Municipal  corporationa  —  city  of  New  York  —  right  to  erect  and 
maintain  public  bath  —  injury  to  adjoining  easements  by 
encroachment  upon  public  street  —  eminent  domain  —  Just 
compensation  must  be  made  —  when  removal  of  encroachment 
not  compelled  by  injunction  —  relief  by  way  of  compensatory 
damages  —  when  no  damages  for  injury  to  right  of  access. 

While  the  city  of  New  York  imder  its  police  powers  may  erect  and  maintain 
a  public  bath  for  the  conservation  of  the  health  of  its  inhabitants,  it  has 
no  right  to  erect  an  entrance  with  columns  which  extend  beyond  the 
building  line  and  encroach  upon  the  street  to  the  detriment  of  the  ease- 
ments of  light,  air  and  access  appurtenant  to  adjoining  property. 

While  section  50  of  the  charter  of  the  city  of  New  York  relating  to  mimioipal 
powers  may  authorize  the  city  to  appropriate  a  portion  of  a  street  for 
access  to  a  public  bath  so  that  such  structure  will  not  constitute  a  public 
nuisance,  it  cannot  deprive  an  adjoining  landowner  of  easements  in  Ught, 
air  and  access  without  just  compensation,  for  such  property  rights  are 
within  the  protection  of  the  provisions  of  the  Constitution  relating  to 
the  exercise  of  eminent  domain. 

However,  the  city  will  not  be  required  by  injunction  to  remove  such  structure 
when  the  injiuy  to  easements  of  light,  air  and  access  may  be  compensated 
in  damages  and  especially  so  when  the  expense  and  inconvenience  to  the 
city  by  removing  the  structure  and  remodeling  the  building  will  greatly 
exceed  the  damages  to  adjoining  property. 

In  such  case  the  court  will  refuse  injunctive  relief  and  either  remit  the 
plaintiff  to  his  action  at  law,  or  will  award  him  damages. 

Damages  will  not  be  awarded  for  injury  to  the  plaintiff's  right  of  access  to 
his  premises  where  he  himself  has  encroached  upon  the  street  to  an  equal 
extent  by  the  erection  of  railings  and  a  cellarway,  but  he  is  entitled  to 
compensation  for  the  appropriation  in  the  easements  of  light  and  air. 

Appeal  by  the  defendant,  The  City  of  New  York,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  10th  day  of  July,  1916,  upon  the  decision  of  the  court 
after  a  trial  at  the  New  York  Special  Term. 

The  judgment  enjoined  the  maintenance  of  stone  stairways, 
columns  and  ornamental  stone  work  in  front  of  pubUc  baths 
adjoining  plaintiff's  premises. 
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Charles  J.  Nehrbas  of  counsel  [Terence  Farley  and  Charles 
V.  Nellany  with  him  on  the  brief],  Lamar  Hardy,  Corporation 
Counsel,  for  the  appellant. 

Samuel  HeUinger,  for  the  respondent. 

Page,  J.: 

The  plaintiff  is  the  owner  of  the  premises  known  as  Nos. 
350  and  352  East  Fifty-fourth  street,  in  the  city  and  county 
of  New  York.  The  city  of  New  York  has  erected  and  ever 
since  May,  1909,  has  maintained  on  the  premises  adjoining  to 
the  west,  a  five-story  public  bath  and  gymnasium,  seventy- 
five  feet  in  width  and  one  hundred  feet  in  depth.  The  front 
wall  of  the  building  is  on  the  street  line,  but  there  extends 
therefrom  four  flights  of  stone  steps  which  project  five  feet 
eleven  inches  upon  the  sidewalk.  There  are  four  large  columns 
rising  from  the  stoop  and  extending  beyond  the  front  of  the 
building  from  foiu:  feet  three  inches  at  the  base  to  three  feet 
two  inches  at  the  top.  These  colimins  are  surmounted  by 
capitals  extending  four  feet  three  inches.  Above  these  is  an 
entablature  and  a  cornice  the  latter  extending  six  feet  nine 
inches  from  the  front  of  the  building.  This  ornamental 
structure  extends  above  the  middle  of  the  windows  on  the 
top  floor  of  the  plaintiff's  building.  Plaintiff  alleges  that 
by  reason  thereof  his  easements  of  light,  air  and  access  to 
his  premises  from  the  street  are  seriouslj  impaired  and  that 
his  property  is  rendered  less  desirable  for  occupation,  that 
the  rental  value  thereof  has  decreased  and  that  his  property 
is  permanently  injiu:ed  by  such  structure.  The  city  claims 
the  right  to  use  this  portion  of  the  street  for  the  purposes  to 
which  it  is  devoted  because  the  same  is  a  public  use  for  the 
conservation  of  the  health  of  its  inhabitants  and  hence  within 
the  police  powers  delegated  to  it  by  the  Legislature.  While 
the  maintenance  of  a  public  bath  can  be  so  justified,  the 
appropriation  of  the  streets  for  ornamentation  of  the  front 
of  the  building  in  which  the  bath  is  maintained  cannot  be 
said  to  be  a  necessary  exercise  of  such  power.  The  city  also 
claims  express  legislative  authority.  (Greater  N.  Y.  Charter 
[Laws  of  1901,  chap.  466],  §  50,  as  amd.  by  Laws  of  1905, 
chap.  629;  since  amd.  by  Laws  of  1916,  chap.  592.)    While 
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this  section  may  authorize  the  city  to  appropriate  a  por- 
tion of  the  street  for  access  to  the  bath  and  hence  not 
constitute  a  public  nuisance,  this  grant  of  power  is  expressly 
limited  "subject  to  the  Constitution  and  laws  of  the 
State."  One  of  the  constitutional  safeguards  that  the  city 
cannot  violate  is  that  which  provides  that  private  property 
shall  not  be  taken  for  a  public  use  without  just  compensation. 
(Const,  art.  1,  §  6.)  Ever  since  the  case  of  Story  v.  N.  Y.  Elev. 
R.  R.  Co.  (90  N.  Y.  122)  it  has  been  the  settled  law  of  this 
State  that  the  easements  of  the  abutting  owners  of  light,  air 
and  access  are  property  rights  within  the  meaning  of  this 
constitutional  provision.  This  is  not  an  action  by  a  taxpayer 
to  redress  a  public  nuisance  by  the  appropriation  of  the  public 
street  to  the  detriment  of  its  use  by  the  public,  nor  is  it  an 
action  against  a  private  individual  for  an  encroachment 
on  the  street  brought  by  an  abutting  owner,  as  was  the  case 
of  Ackerman  v.  True  (175  N.  Y,  353),  but  it  is  an  action 
by  the  owner  of  property  for  his  private  wrong  in  that  his 
property  has  been  appropriated  by  the  city  to  subserve  a 
public  use  without  compensation.  It  does  not,  however, 
follow  that  the  city  should  be  compelled  to  remove  this  struc- 
ture or  that  injunction  is  the  appropriate  remedy.  First.  While 
it  may  be  that  to  some  extent  the  easement  of  light,  air  and 
access  is  impaired  it  does  not  appear  to  be  such  a  substantial 
interference  that  adequate  relief  cannot  be  afforded  by 
compensatory  damages.  Second.  The  expense  and  incon- 
venience to  the  city  by  compelling  the  removal  of  the  structure 
and  the  remodeling  of  the  building  greatly  exceeds  the  damage 
done  to  plaintiff's  property.  In  such  cases  the  courts  refuse 
the  injimctive  relief  and  either  remit  the  plaintiff  to  his  action 
at  law,  or  award  him  damages.  In  so  far  as  the  plaintiff's 
access  to  his  premises  is  to  be  considered,  it  is  to  be  noted 
that  by  reason  of  the  fact  that  he  has  encroached  upon  the 
street  with  railings  and  a  cellarway  to  substantially  the 
same  extent  as  the  city  that  the  city's  encroachment  has  not 
damaged  him  to  any  appreciable  extent.  For  whatsoever  he 
may  have  been  damaged  by  the  appropriation  of  the  light  and 
air  of  the  premises,  he  should  be  compensated. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
in  which  the  plaintiff  may  recover  his  damage,  if  any,  for  the 
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impairment  of  his  easement  of  light  and  air^  costs  to  appellant 
to  abide  event.  Any  judgment  herein  against  the  defendant 
for  fee  damage  should  provide  that  plaintiff  procure  a  release, 
executed  by  aU  persons  and  corporations  having  an  interest 
in  or  lien  upon  the  plaintiff's  premises,  including  all  mortgages, 
and  granting  to  the  defendsmt  all  right,  title  and  interest  in 
and  to  such  property  or  easement  as  have  been  taken  by  the 
said  defendant.  Said  conveyance  the  defendant  to  be  entitled 
to  receive  upon  payment  or  tendering  the  sum  or  sums,  if  any, 
which  may  be  fixed  for  the  avoidance  of  any  injimction  awarded 
or  decreed  by  said  judgment.  Findings  inconsistent  herewith 
are  reversed. 

Clarke,    P.    J.,    Lauqhlin,    Dowling    and    Smith,  J  J., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event.    Order  to  be  settled  on  notice. 


Jay  D.  Ctjdney,  Appellant,  v.  R.  B.  PmLUPS  MANUFACTUKiNa 
Company,  Respondent. 

First  Department,  Deoember  31,  1917. 

Hajitdr  and  servant  —  action  for  breach  of  contract  of  employment  — 
evidence  raising  questions  for  Jury  —  erroneous  dismissal  of 
complaint. 

Action  to  recover  damages  for  breach  of  a  contract  employing  the  plaintiff 
to  build  up  a  sales  organization  for  the  defendant.  Evidence  examined, 
and  fiddy  that  the  jury  would  have  been  justified  in  finding  that  the 
plaintiff  made  an  unqualified  acceptance  of  the  defendant's  offer  of 
employment  and  that  a  dismissal  c^  the  complaint  was  eiror. 

Hdd  further,  that  the  contract  of  employment  was  binding  although  the 
plaintiff's  duties  were  not  definitely  fixed. 

While  it  is  common  to  specify  duties  in  a  contract  of  employment  it  is  not 
an  essential  where  the  contract  makes  the  employer  the  judge  of  what  is 
to  be  done  and  names  the  one  whose  orders  the  employee  imdertakes  to 
carry  out. 

Held  further,  that  the  evidence  might  justify  a  finding  that  the  employment 
was  for  the  term  of  one  year. 

App.  Div.— Vol.  CLXXXI.        17 
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Appeal  by  the  plaintiff,  Jay  D.  Cudney,  from  a  judgmeirt  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  4th  day 
of  June,  1917,  upon  a  dismissal  of  the  complaint  by  direction 
of  the  court  at  the  close  of  plaintiff's  case. 

WooUey  A.  Shepard  of  counsel  [Thomas  &  Houghton j 
attorneys],  for  the  appellant. 

Francis  P.  Pace,  for  the  respondent. 

Shearn,  J.: 

This  is  an  appeal  from  a  judgment  dismissing  the  com- 
plaint in  an  action  brought  to  recover  damages  for  breach  of 
a  contract  of  employment,  negotiated  partly  orally  and 
partly  in  letters  between  the  plaintiff  and  one  Phillips,  the 
president  of  the  defendant.  There  was  a  good  deal  of  infor- 
mality about  the  negotiations,  evidently  due  to  the  fact  that 
the  parties  were  intimate  friends,  but  a  review  of  the  evidence 
shows  that  the  plaintiff  made  out  a  prima  facie  case,  consisting 
of  an  offer  by  the  defendant  and  what  the  jury  would  have 
been  warranted  in  finding  to  be  an  unqualified  acceptance 
of  the  offer  by  the  plaintiff. 

Plaintiff,  who  was  earning  over  $5,000  a  year  in  a  responsible 
position  in  Buffalo,  was  asked  to  meet  Phillips  in  Ottawa  and 
did  so  on  December  7,  1915.  At  the  interview,  Phillips 
outlined  his  plan  for  building  up  and  developing  the  business 
of  the  defendant,  which  was  expected  to  absorb  various  other 
companies  at  the  conclusion  of  the  war,  and  expressed  his 
desire  to  employ  the  plaintiff  to  build  up  a  sales  organization 
and  wanted  him  to  begin  work  on  January  1,  1916.  Plaintiff 
demurred  at  leaving  his  present  employers  on  such  short 
notice  and  Phillips  said  that  February  first  would  be  satis- 
factory. Plaintiff  suggested  a  salary  of  $6,000  a  year,  which 
Phillips  agreed  to.  Phillips  told  plaintiff  to  go  home  and 
write  him  his  imderstanding  of  the  arrangement  and  '^  if  it  is 
as  I  understand  it,  I  will  accept  it."  Plaintiff  wrote  such  a 
letter  on  December  9, 1915,  stating  his  understanding,  thanking 
Phillips  for  the  offer,  and  saying  "  you  may  consider  the  same 
accepted,  providing  you  let  ine  know  promptly  as  to  what 
capacity  I  will  be  expected  to  fill."    On  December  seventeenth 
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Phillips  wrote,  acknowledging  the  letter  of  December  ninth 
and  advised  plaintiff  that  his  letter  ''  is  exactly  according  to 
my  understanding  with  you  and  contents  are  satisfactory  to 
me."  It  will  be  noted  that  this  did  not  definitely  close  a 
contract  because  Phillips  did  not  let  plaintiff  know  in  what 
capacity  he  was  to  be  employed,  a  condition  imported  by 
plaintiff  in  his  qualified  acceptance.  On  December  20,  1915, 
plaintiff  wrote  Phillips  asking  him  to  supplement  his  letter 
of  the  seventeenth  by  advising  plaintiff  approximately  con- 
cerning the  work  that  he  was  expected  to  do  and  in  which  one 
of  Phillips'  various  companies  he  was  to  be  employed.  On 
January  8,  1916,  Phillips  replied,  using  the  stationery  of  the 
defendant  corporation  and  signing  the  letter  ''  R.  B.  Phillips 
Manufacturing  Co.,  Ralph  B.  Phillips,  President,"  saying  he 
would  expect  plaintiff  to  report  on  the  first  of  February 
"  although  I  have  not  as  yet  decided  what  your  duties  are  to 
be,  but  will  advise  you  between  now  and  then."  While  this 
did  not  meet  plaintiff's  conditions  for  acceptance,  it  clearly 
left  the  offer  open.  On  January  fourteenth  plaintiff 
acknowledged  the  letter  of  January  eighth  and  informed 
Phillips  that  he  had  made  arrangements  to  make  his  head- 
quarters at  the  Engineers  Club  in  New  York  and  "  I  trust 
that  you  will  find  it  convenient  and  agreeable  to  let  me  know 
what  position  you  propose  to  place  me  in,  at  the  earliest 
possible  date."  He  received  no  letter  replying  to  this,  so 
the  matter  was  still  unclosed  on  January  14,  1916,  but  the 
offer  was  still  open.  On  January  twenty-fourth  Phillips 
wired  plaintiff:  "  Report  to  me  at  Hotel  Belmont  New  York 
February  first."  In  response  to  this  telegram  plaintiff  reported 
at  the  Belmont  on  February  first.  He  did  not  find  Phillips 
there  but  was  informed  that  he  was  expected  in  a  day  or  two, 
and  continued  to  report  until  the  ninth  or  tenth.  He  greeted 
Phillips  with  the  words:  "  Well,  boss,  what  are  the  orders?  " 
Phillips  told  him  that  his  hands  were  tied  temporarily  and 
requested  plaintiff  to  "wait  around."  Plaintiff  reported  from 
day  to  day  but  received  no  instructions  and  protested  to 
Phdllips  who  told  the  plaintiff  that  he  had  nothing  to  worry 
about  because  he  had  "  a  perfectly  good  contract "  with  the 
defendant.  In  the  latter  part  of  February  plaintiff  wrote  to 
the  defendant,  to  Phillips  as  an  individual  and  to  one  of  the 
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latter 's  companies^  the  American  Steam  Gauge  and  Valve  Manu- 
facturing Company,  whose  stationery  was  used  for  some  of  the 
correspondence,  and  demanded  his  salary.  On  March  second 
the  defendant  replied  denying  any  contract.  Thereupon 
plaintiff  obtained  other  employment  at  a  much  smaller  salary 
than  that  promised  by  Phillips  and  much  less  than  that  paid 
him  in  the  position  he  had  given  up  in  reliance  upon  the 
offer  of  PhilUps. 

The  plaintiff  claims,  on  this  evidence,  that  he  was  employed 
on  February  first  for  a  year.  Defendant  insists  that  the 
matter  was  never  closed.  It  is  very  clear  that  the  defendant's 
offer  was  open  up  to  February  first.  The  question  is  whether 
plaintiff  unqualifiedly  accepted  the  offer.  He  had  previously 
shown  that  he  was  entirely  willing  to  accept  the  offer  provided 
his  position  and  duties  were  made  clear.  This  proviso  was  put 
forward  by  him  in  his  own  interest  and  it  was  entirely  competent 
for  him  to  waive  it  if  he  saw  fit.  His  claim  is  that  he  did  waive 
it  and  that  this  is  shown  by  his  reporting  for  orders  on  February 
first  in  pursuance  of  Phillips'  telegram  and  by  unqualifiedly 
offering  to  go  to  work  under  whatever  orders  Phillips  had  for 
him.  Of  course  plaintiff's  conduct  is  open  to  the  interpretation 
that  he  came  to  New  York  to  negotiate  the  matter  further 
and  that  his  calling  at  the  Belmont  was  for  that  purpose 
and  was  not  an  acceptance  of  the  offer,  but  it  seems  to  us  that 
it  would  have  been  an  entirely  reasonable  inference  that 
plaintiff  abandoned  the  condition  that  he  imported  into  his 
qualified  acceptance  and  accepted  defendant's  offer  unquali- 
fiedly. In  such  case,  of  course,  the  inferences  are  to  be  drawn 
by  the  jury.  Accordingly  the  court  erred  in  dismissing  the 
complaint. 

Respondent  further  claims  that  there  was  no  binding 
agreement  because  plaintiff's  duties  were  not  definitely  fixed, 
but  this  point  is  not  well  taken,  for  the  evidence  shows  that 
Phillips  told  plaintiff  at  the  original  interview  that  he  wanted 
to  put  him  in  charge  of  building  up  a  sales  organization  for  the 
defendant.  This  is  not  so  indefinite  as  to  render  the  agreement 
a  nullity.  It  is  true  that  this  sales  organization  was  not 
to  be  built  up  until  the  end  of  the  war,  but  in  the  meantime 
plaintiff  was  to  work  in  the  development  of  the  company 
imder  whatever  orders  Phillips  gave  him.    While  it  is  common 
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to  specify  duties  in  a  contract  of  employment  it  is  not  an 
essential  where  the  contract  makes  the  employer  the  judge 
of  what  is  to  be  done  and  names  the  one  whose  orders  the 
employee  undertakes  to  carry  out. 

Respondent  also  claims  that  there  was  no  agreement  for  a 
year.  This  point  was  not  raised  below.  However,  the  fact 
that  the  offer  was  of  "  $6,000  a  year,"  and  the  further  fact 
that  during  the  conversation  between  Phillips  and  the  plain- 
tiff at  Ottawa,  Phillips  said  that  he  hoped  to  pay  plain- 
tiff more  "  at  the  end  of  the  year,"  would  authorize  the  jury, 
under  all  the  circumstances  of  the  case,  in  finding  that  the 
term  of  the  offer  was  one  year. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event. 

Clarke,  P.  J.,  Laughlin,  Scott  and  Dowling,  J  J., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event. 


Lee  E.  Day,  Respondent,  v.  David  Levine  and  Pmup 
Cedar,  Conducting  Business  under  the  Name  and  Style 
of  the  "  Practical  Clothing  Specialty  Company"  and 
the  ''Practical  Clothing  Company,"  and  Louis  Gold- 
berg, Defendants. 

Philip  Cedar,  Appellant. 

First  Department,  December  31,  1917. 

Malicious  prosecution  —  arrest  and  prosecution  based  upon  informa- 
tion received  from  others  —  failure  to  show  want  of  probable 
cause  —  when  issue  as  to  probable  cause  for  court,  not  for  Jury. 

Where  in  an  action  for  malicious  prosecution  it  appears  that  the  defendant 
caused  the  plaintiff's  arrest  on  being  informed  by  a  trustworthy  employee 
that  the  latter  had  actually  seen  the  plaintiff  take  stolen  goods  from  the 
defendant's  premises  and  it  is  uncontradicted  that  the  defendant  enter- 
tained no  malice  toward  the  plaintiff,  the  complaint  should  be  dismissed, 
for  the  defendant,  as  a  matter  of  law,  had  probable  cause  for  the 
prosecution. 

Where  there  is  no  dispute  as  to  the  facts  the  existence  or  non-existence  of 
probable  cause  is  for  the  court,  not  for  the  jury. 


Digitized  by 


Google 


262  Day  v.  Levinb. 


First  Department,  December,  1917.  [Vol.  181. 

In  the  absence  of  some  improper  motive  or  malicious  intent  a  person  may 
secure  the  arrest  and  prosecution  of  another  upon  the  statement  of  a 
trustworthy  informant  that  he  has  knowledge  of  the  guilt  of  the  accused 
based  upon  personal  knowledge  strongly  tending  to  establish  guilt,  which 
facts  were  communicated  to  the  person  causing  the  arrest  by  the  one  having 
personal  knowledge  thereof. 

Appeal  by  the  defendant,  Philip  Cedar,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  28th  day 
of  February,  1917,  upon  the  verdict  of  a  jury  for  $600,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  same  day 
den}dng  appellant's  motion  for  a  new  trial  made  upon  the 
minutes. 

Daniel  P.  Hays  of  counsel  [Hays,  Hershfield  &  Wolf, 
attorneys],  for  the  appellant. 

Wilford  H.  Smith,  for  the  respondent. 

Shbarn,  J.: 

The  defendant  Cedar  appeals  from  a  judgment  entered  upon 
a  verdict  for  plaintiff  in  an  action  for  malicious  prosecution. 

There  is  no  contradiction  whatever  with  respect  to  the 
fact  that  defendant  Cedar  was  informed  by  his  head  shipping 
clerk,  Goldberg,  a  man  who  had  been  in  Cedar's  employment 
for  many  years  and  who  had  proved  to  be  an  honest  and 
faithful  employee  and  in  whose  reliability  the  defendant  Cedar 
had  reason  to  have  and  did  have  confidence,  that  Goldberg 
had  actually  seen  the  plaintiff  take  the  stolen  bundle  of 
clothes  from  the  building  in  which  Cedar's  business  was 
conducted,  and  under  circumstances  that  pointed  only  to 
guilt.  It  is  also  uncontradicted  that  the  defendant  Cedar 
entertained  no  malice  toward  the  plaintiff  and  that  what- 
ever connection  he  had  with  the  prosecution  was  not  prompted 
by  any  nmlice  toward  the  plaintiff. 

It  is  the  settled  law  applicable  to  this  class  of  cases  '^  that 
where  there  is  no  dispute  about  the  facts,  the  question  of  the 
existence  of  probable  cause,  or,  as  generally  stated,  the  absence 
or  want  of  probable  cause,  is  a  question  for  the  court  and  not 
or  the  jury."  {Anderson  v.  How,  116  N.  Y.  336,  338;  Francis 
V.  TUyou,  26  App.  Div.  340.  342.) 

In  determining  whether  there  was  probable  cause,   the 
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rule  to  be  applied  is  the  well-settled  one  that,  in  the  absence 
of  some  improper  motive  or  malicious  intent,  it  is  entirely 
safe  for  one  to  procure  the  arrest  and  prosecution  of  another 
upon  the  statement  of  a  trustworthy  informant  that  he  has 
knowledge  of  the  guilt  of  the  accused,  based  upon  personal 
knowledge  of  facts  strongly  tending  to  establish  guilt,  which 
facts  are  communicated  to  the  person  causing  the  arrest  by  the 
one  having  personal  knowledge  thereof.  {Francis  v.  TilyoUf 
supra;  Davenport  v.  iV^.  Y.  C.  &  H.  R.  R.  R.  Co.^  149  App. 
Div.  432,  435.)  The  application  of  this  rule  leads  to  the 
conclusion  that  the  plaintiff  failed  to  show  want  of  probable 
cause. 

''  Probable  cause,  which  will  justify  a  dismissal  of  the 
accusation  is  defined  to  be  a  reasonable  groimd  of  suspicion 
supported  by  circumstances  sufficiently  strong  in  them- 
selves to  warrant  a  cautious  man  in  his  belief  that  the  person 
accused  is  guilty  of  the  offense  with  which  he  is  charged." 
{Anderson  v.  How,  supra,  343.)  Within  this  definition 
the  proof  affirmatively  shows  the  existence  of  probable  cause. 

The  judgment  and  order  should  be  reversed,  with  costs, 
and  the  complaint  dismissed,  with  costs. 

Clakkb,  p.  J.,  Scott,  Smith  and  Page,  JJ.,  concurred. 

Judgment  and  order  reversed,  with  costs,  and  complaint 
dismissed,  with  costs. 


Eva  a.  Eluson,   Respondent,  v.  Franklin  A.  Chappell, 

Appellant. 

First  Department,  December  31,  1917. 

Principftl  and  agent  —  broker's  action  for  eommlsBlons  on  sale  of 
real  estate  —  evldenee  not  Justifying  recovery  —  where  negotia- 
tions with  caretaker  of  property  do  not  make  her  procuring  cause 
of  subsequent  sale  —  distinction  between  status  of  established 
broker  and  caretaker  of  premises. 

Action  to  recover  broker's  commissions  for  procuring  a  purchaser  d  the 
defendant's  real  estate.  It  appeared  that  the  plaintiff  was  employed  as 
a  caretaker  of  a  country  estate  owned  by  the  defendant  and  that  the 
person  who  eventually  purchased  the  property,  being  attracted  by  a  sign 
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stating  that  the  premises  were  for  sale  and  that  application  should  be  made 
to  a  certain  broker  or  the  purchaser's  own  broker,  entered  the  premises 
and  after  viewing  the  same  had  an  interview  with  the  plaintiff  in  which 
the  selling  price  was  discussed.  The  plaintiff  thereupon  sent  the  pur- 
chaser's card  to  her  employer,  but  the  actual  sale  of  the  property  was 
made  through  an  established  real  estate  broker  and  commissions  were 
paid  to  him.  On  all  the  evidence,  kdd,  that  the  plaintiff  was^not  entitled 
to  commissions  as  she  did  not  negotiate  or  consummate  the  sale. 

Held  further,  that  the  plaintiff  did  not  "  produce  "  the  customer  as  that  term 
is  used  in  such  transactions. 

Producing  a  purchaser  is  not  synonymous  with  merely  introducing  a 
purchaser.  To  produce  a  purchaser  implies  some  effort  or  activity  in- 
discovering  him,  for  before  he  can  be  produced  he  must  be  found. 

The  plaintiff  in  forwarding  the  card  of  the  eventual  purchaser  was  merely 
performing  her  obvious  duty  to  her  employer. 

It  aeerriB,  that  an  established  real  estate  agent  may  "  produce ''  a  purchaser 
although  the  latter  voluntarily  comes  to  his  office  to  inquire  about  property; 
but  the  situation  is  different  when  an  intending  purchaser  attr6>cted  by  the 
appearance  of  the  property  makes  inquiry  of  a  janitor  or  caretaker  and 
leaves  his  card  to  be  forwarded  to  the  owner. 

Clarke,  P.  J.,  and  Page,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  Franklin  A.  Chappell,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  coimty  of  New  York 
on  the  9th  day  of  Jime,  1917,  upon  the  verdict  of  a  jury,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  11th 
day  of  June,  1917,  denying  defendant's  motion  for  a  new  trial 
made  upon  the  minutes. 

Samuel  J.  Rawak  of  counsel  [Cornelius  C.  Beekman  with 
him  on  the  brief],  for  the  appellant. 

F.  Sidney  Williams  of  counsel  [Jordan  &  Williams,  attor- 
neys], for  the  respondent. 

Sheabn,  J.: 

Plaintiff  brought  this  action  to  recover  a  broker's  commis- 
sion at  the  rate  of  five  per  cent  of  the  purchase  price  of  certain 
real  property  which  she  claimed  to  have  sold  for  the  defendant. 
Her  complaint  set  forth  two  causes  of  action,  both  founded 
•upon  the  same  sale.  One  was  based  on  an  express  contract 
and  the  other  upon  quantum  meruit  The  second  cause  of 
action  was  not  submitted  to  the  jury,  and  the  verdict  is  based 
upon  a  finding  that  the  contract  was  made  as  alleged  and  was 
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performed  by  the  plaintiff,  both  of  which  all^ations  in  the 
complaint  were  denied  in  the  answer  and  controverted  upon 
the  trial.  The  two  issues  involved  were  (1)  whether  defend- 
ant employed  plaintiff  as  a  broker  and  (2)  whether  plaintiff 
w^as  the  procuring  cause  of  the  sale. 

On  the  issue  of  employment  the  proof  is:  That  plaintiff 
lived  on  property  adjacent  to  the  real  property  which  was 
sold;  that  she  was  employed  by  defendant  as  a  caretaker  of 
the  property  sold,  which  is  a  coimtry  estate  located  at  Bay- 
ville,  L.  I.,  and  had  been  employed  as  a  caretaker  since  Jan- 
uary, 1915,  when  she  succeeded  her  husband  who  died  January 
28,  1915,  and  who  had  been  down  to  the  time  of  his  death 
similarly  employed;  that  in  August,  1915,  the  defendant 
visited  the  property  as  a  result  of  a  letter  written  by  the 
plaintiff  concerning  its  condition,  and  a  conversation  with 
the  plaintiff  ensued,  plaintiff's  version  of  which  is  as  follows: 
"  One  word  I  said  to  him,  I  said,  '  Mr.  Chappell,'  I  said,  '  this 
property  is  underestimated;  I  think  it  is  worth  a  great  deal 
more  than  $45,000.'  'Well,'  he  said,'  he  would  be  glad  to 
sell  it  for  $45,000.'  'Well,'  I  said,  'supposing  I  procure  a 
purchaser,  what  per  cent  will  I  get?'  He  said,  '  You  will 
get  five  per  cent.'  I  says,  '  I  am  going  to  look  aroimd 
and  see  if  I  can't  find  someone,'  and  he  said,  '  Be  very  sure 
whoever  you  send  to  me,  that  they  have  not  been  talking 
with  another  broker  first,'  and  he  agreed  to  give  me,  if  I  sold 
the  property,  five  per  cent,  providing  that  this  man  who 
was  purchasing  the  property  had  not  been  talking  to  another 
broker  previous  to  me." 

Another  conversation  is  alleged  to  have  ensued  in  Novem- 
ber, 1915,  wherein  defendant  said,  according  to  the  plaintiff, 
"  If  I  sold  it  he  would  give  me  five  per  cent."  Defendant's 
version  of  the  first  conversation  is  radically  different  from 
plaintiff's  and  he  denied  the  November  conversation  in  toto. 
Without  reviewing  the  surrounding  circimistances  and  the 
various  items  relied  upon  by  the  parties  to  support  their 
respective  contentions,  it  is  sufficient  to  say  that  the  finding 
of  the  jury  on  the  issue  of  the  promise  to  pay  the  plaintiff 
five  per  cent  if  she  "  produced  a  purchaser,"  or,  according 
to  the  November  interview,  if  she  "  sold  the  property,"  is 
not  against  the  weight  of  the  evidence. 
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Upon  the  issue  whether  plaintiflf  produced  a  purchaser  a 
very  diflferent  situation  exists.  In  August,  1916,  a  year 
after  the  contract  of  employment  relied  upon,  one  Than- 
houser,  the  purchaser,  while  passing  by  the  property  in  an 
automobile,  was  attracted  to  the  property  and,  noticing  signs 
stating  that  it  was  for  sale,  which  signs  did  not  give  any  address 
to  which  purchasers  might  apply,  called  upon  a  nearby  hotel- 
keeper  who  directed  him  to  th^  plaintiff.  These  signs  were 
not  put  up  or  maintained  by  the  plaintiff.  One  read:  "This 
property  for  sale,  about  13  acres;  apply  to  E.  Greenfield  Sons 
&  Company,  or  your  own  broker."  Another  sign,  the  exist- 
ence of  which  at  this  time  is  in  dispute,  was  that  of  a  real 
estate  agent  named  Hall.  After  receiving  the  direction  from 
the  hotelkeeper,  Thanhouser  returned  to  the  property  and 
had  a  conversation  with  plaintiff.  According  to  plaintiff, 
she  showed  Thanhouser  over  the  property  and  explained  its 
desirability;  Thanhouser  said  that  he  liked  the  property  very 
much  and  asked  the  price  and  plaintiff  told  him  $55,000. 
Thanhouser  said  he  would  not  pay  $55,000  and  went  away,  but 
before  leaving  gave  plaintiff  two  of  his  cards,  saying,  "  Here 
is  one  for  you  and  one  for  Mr.  Chappell."  One  of  the  cards 
the  plaintiff  immediately  sent  to  the  defendant  with  a  letter. 
The  letter  was  not  produced  by  the  defendant,  who  claimed 
that  it  had  been  lost.  There  is  a  dispute  as  to  the  contents 
of  the  letter.  Plaintiff  testified  that  she  said  in  the  letter 
that  she  thought  Thanhouser  would  buy  the  property  and 
that  defendant  should  let  her  know  as  soon  as  possible. 
Defendant  testified  that  the  substance  of  the  letter  was  that  the 
plaintiff  inclosed  the  card  of  Thanhouser  and  said  that  he  had 
been  there  and  she  had  shown  him  the  property  and  "  that  I 
had  never  given  any  price,  but  that  she  thought  $45,000  might 
bring  it."  The  defendant's  reply  under  date  of  September  15, 
1916,  is  in  evidence  and  is  as  follows: 

"  I  have  been  out  of  town  as  you  surmised.  The  card  of 
Mr.  Thanhouser  I  have  sent  to  Mr.  Theo.  S.  Hall  of  No.  47 
W.  34th  St.,  N.  Y.  city,  the  broker  who  sold  the  other  piece 
of  the  property.  I  thank  you  for  your  interest  and  trust 
that  Mr.  Hall  will  be  successful  in  making  the  sale. 

"Mrs.  Greenfield  is  not  particularly  anxious  to  seU  and 
seems  to  think  that  she  should  realize  $55,000  for  the  ten 
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acres  that  are  left.  I  have  mentioned  yonr  name  to  Mr. 
HaJl." 

With  reference  to  the  price  which  plaintiff  quoted  to 
Thanhouser  there  is  considerable  confusion  in  plaintiff's 
testimony.  At  first  she  testified  to  quoting  a  price  of  $45,000 
and  then  stated  that  this  was  at  a  second  interview,  when 
she  had  telephoned  him  ''  to  come  over  to  my  place  because 
the  first  time  he  said  he  would  not  pay  $55,000  and  Mr. 
Chappell  wrote  and  said  that  they  would  not  accept  less  than 
$55,000.''  Thanhouser  said  over  the  telephone,  "  What  was 
the  use  of  coming  over,"  and  plaintiff  said,  "  I  will  try  and 
see  if  I  can't  get  the  price  down  to  suit  you,"  whereupon 
he  came  over  on  the  foUowing  Sunday  and  plaintiff  told  him 
that  the  property  "  was  really  worth  more  than  $45,000." 
On  cross-examination  plaintiff  testified  that  at  the  first 
interview  with  Thanhouser  "  He  said  he  would  not  pay 
$55,000,"  but  that  the  price  at  which  the  defendant  had 
authorized  a  sale  was  $45,000.  Plaintiff  could  give  no 
intelligible  explanation  of  why  she  told  Thanhouser  that 
she  would  try  to  get  the  defendant  to  reduce  his  figure  from 
$55,000  when,  according  to  her  testimony,  she  had  ahready 
been  authorized  by  the  defendant  to  sell  at  $45,000.  Than- 
houser, called  by  the  defendant,  testified  that  plaintiff  did 
not  quote  any  price  when  he  first  visited  the  property  but 
that  she  subsequently  wrote  him  that  the  property  was  held 
at  $55,000  or  $65,000  but  did  not  recollect  which.  Without 
any  reference  to  the  testimony  of  the  defendant,  the  testimony 
above  quoted  leaves  it  very  doubtful,  to  say  the  least,  that 
the  plaintiff  ever  quoted  a  price  of  $45,000  to  Thanhouser, 
but  whether  she  did  or  not,  that  ended  her  activity  in  the 
.matter,  and  the  sale  was  subsequently  effected  after  pro- 
trated  negotiations  by  the  regular  broker  of  the  Greenfield 
Estate,  Hall.  The  purchaser  maintained  throughout  the 
negotiations  that  he  would  not  pay  more  than  $45,000  and 
insisted  upon  paying  a  large  part  of  this  in  the  shares  of 
a  corporation  in  which  he  was  interested.  Hall  finally  induced 
the  defendant  to  accept  $30,000  in  cash  and  $15,000  in 
Thanhouser  Film  Corporation  stock  and  the  sale  was  con- 
summated by  and  the  brokerage  paid  to  Hall. 

From  the  foregoing  it  appears  that  the  sum  total  of  plaintiff's 
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activities  in  the  matter  consisted  of  receiving  at  the  premises, 
where  she  was  employed  by  the  defendant  as  caretaker, 
a  visit  from  one  who  was  led  to  make  his  inquiry  without 
any  act  whatever  on  the  part  of  the  plaintiff;  that  she  showed 
the  visitor  over  the  property  and  praised  it  highly;  that 
she  forwarded  the  visitor's  card  to  defendant;  that  she  tele- 
phoned Thanhouser  and  had  him  visit  the  property  a  second 
time;  that  possibly  she  quoted  the  price  at  which  the  sale  was 
finally  consummated,  partly  in  cash  and  partly  in  stock;  and 
that  she  wrote  to  Thanhouser  stating  that  the  price  at  which 
the  property  was  held  was  $55,000,  which  was  $10,000  more 
than  he  was  willing  to  pay.  The  question  is  whether  on  such 
a  state  of  facts  it  can  be  fairly  said  that  the  plaintiff  produced 
the  customer,  Thanhouser,  and  sold  the  property  to  him. 
"  It  is  established  that  before  a  broker  can  be  entitled  to  his 
commissions  he  must  produce  a  purchaser  who  is  ready  and 
willing  to  enter  into  a  contract  upon  his  employer's  terms, 
and  this  implies  and  involves  the  agreement  of  buyer  and 
seller  and  the  meeting  of  their  minds  produced  by  the  agency 
of  the  broker;  that  the  broker  must  be  the  procuring  cause  of 
the  sale.  He  must  find  a  purchaser  and  the  sale  must  proceed 
from  his  efforts  acting  as  broker."  {Boyd  v.  Improved  Property 
Holding  Co.,  135  App.  Div.  623,  626,  citing  Wylie  v.  Marine 
National  Banky  61  N.  Y.  415,  and  SibbaJd  v.  Bethlehem 
Iron  Co.y  83  id.  381.)  Clearly  the  plaintiff  did  not  negotiate 
or  consummate  the  sale.  The  plaintiff,  however,  invokes  the 
rule  that  "  When  a  broker  calls  the  attention  of  a  prospective 
purchaser  to  property  which  he  has  been  authorized  to  offer 
for  sale,  and  communicates  that  fact  and  the  name  of  such  pur- 
chaser to  the  owner,  the  owner  cannot  defeat  the  broker's 
claims  to  commission  by  taking  up  and  completing  the  negotia- 
tions himself,  unless  before  so  doing  he  in  good  faith  termi- 
nates the  contract  of  employment."  {Travis  v.  Bowron,  138 
App.  Div.  554.)  The  issue,  therefore,  comes  down  to  whether 
the  facts  above  recited  show  that  the  plaintiff  produced' a, 
purchaser,  within  the  meaning  of  her  contract,  and  as  that  term 
is  ordinarily  understood  and  applied  in  this  class  of  cases. 
Producing  a  purchaser  is  not  synonymous  with  merely  intro- 
ducing a  purchaser.  To  produce  a  purchaser  implies  some 
effort  or  activity  in  discovering  the  purchaser.    Before  a 
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purchaser  can  be  produced  he  must  be  found.  Finding 
the  purchaser  in  the  first  instance  is  certainly  quite  as 
important  as  conmiunicating  his  name  to  the  seller.  The 
plaintiff  did  not  seek  out,  find  or  discover  this  purchaser. 
He  did  not  come  to  the  plaintiff  as  a  result  of  anything  done 
by  the  plaintiff.  Attracted  by  the  property  itself  and  seeking 
the  name  of  the  owner  or  some  person  through  whom  he 
could  communicate  with  the  owner,  the  purchaser  was  directed 
by  a  neighboring  hotelkeeper  to  inquire  of  the  caretaker  on 
the  premises,  who  proved  to  be  the  plaintiff,  the  employee 
of  the  defendant.  In  forwarding  the  card  of  the  purchaser 
to  her  employer,  plaintiff  merely  performed  her  obvious 
duty.  She  was  not  paid  to  do  this,  it  may  be  said,  but 
certainly  she  cannot  be  entitled  to  $2,750  for  forwarding 
the  inquirer's  card,  merely  because  the  act  was  not  strictly 
within  her  prescribed  duties  as  caretaker.  True,  she  praised 
the  property  and  endeavored  to  persuade  the  purchaser  to 
buy,  telephoned  to  him  and  wrote  to  him,  as  above  stated, 
but  none  of  these  activities  produced  any  result,  and,  there- 
fore, have  no  bearing  upon  the  immediate  point  under  con- 
sideration, namely,  whether  in  order  to  show  performance 
of  a  contract  to  produce  a  purchaser  it  is  necessary  to  show 
that  the  alleged  broker  found  the  purchaser  or  that  the 
purchaser  came  to  the  broker  as  a  result  of  some  ^ort  or 
activity  on  the  part  of  the  broker.  In  the  case  of  one  who 
was  regularly  engaged  in  business  as  a  real  estate  broker 
and  who  maintained  an  office,  if  an  intending  purchaser  came 
to  the  broker  because  he  knew  that  such  was  his  business, 
or  came  to  the  broker's  office  to  inquire  about  property  and 
the  broker  furnished  the  name  of  the  intending  purchaser 
to  the  seller,  it  could  readily  be  said  that  the  broker  had 
foimd  the  purchaser,  because  their  meeting  would  have  been 
the  result,  in  part  at  least,  of  the  broker's  efforts  and 
activities  in  his  business  as  broker.  The  broker  is  advertised 
by  his  known  activities,  his  office,  his  sign  and  the  like,  and 
when,  by  reason  of  these  things,  intending  purchasers  are 
led  to  seek  him  out,  it  is  perfectly  reasonable  to  say  that 
the  broker  has  found  or  discovered  the  purchaser.  Manifestly, 
as  it  seems  to  me,  an  entirely  different  situation  is  presented 
when  an  intending  purchaser,  attracted  only  by  the  appear- 
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ance  of  a  piece  of  property  that  he  is  passing,  makes  inquiry 
of  a  janitor  or  hallboy  or  caretaker,  who  happens  to  be  on 
the  premises,  and  leaves  his  card  to  be  forwarded  to  the  owner. 
Under  the  circmnstances  disclosed  in  the  case  at  bar,  the 
plaintiff  completely  failed  to  show  performance  of  her  con* 
tract  to  produce  a  purchaser  for  the  property. 

The  judgment  and  order  must,  therefore,  be  reversed,  with 
costs,  and  the  complaint  dismissed,  with  costs. 

Scott  and  Smith,  J  J.,  concurred;  Clarke,  P.  J.,  and 
Page,  J.,  dissented. 

Page,  J.  (dissenting): 

The  jury  has  found  upon  evidence  amply  sustaining  the 
finding  that  the  defendant  agreed  to  pay  the  plaintiff  a  com- 
mission of  five  per  cent  if  she  produced  a  purchaser  or  sold 
the  property.  The  price  that  was  given  to  her  was  $45,000. 
While  it  is  true  that  Thanhouser's  attention  was  attracted 
to  the  property  by  a  sign  indicating  that  it  was  for  sale,  she 
was  the  first  person  to  show  him  over  the  property  and  give 
him  the  price  of  $45,000.  She  sent  Thanhouser's  card  to 
the  defendant.  When  informed  that  the  estate  desired  to 
get  $55,000  for  the  property,  she  wrote  and  telephoned  to 
Thanhouser  and  induced  him  to  bring  his  wife  to  look  at 
the  property,  and  showed  them  over  the  entire  estate,  pointing 
out  its  advantageous  features.  The  defendant,  however,  in 
the  meantime  had  sent  Thanhouser's  card  to  another  broker 
who  took  up  the  negotiations  and  effected  a  sale  at  $45,000, 
the  price  that  plaintiff  had  originally  offered  it. 

The  court  charged  the  jury  that  one  of  the  first  things 
that  they  must  determine  was  whether  the  defendant  employed 
the  plaintiff  to  sell  this  property,  and  promised  to  pay  a 
commission  if  she  produced  a  purchaser.  The  jury  by  their 
verdict  have  found  that  such  an  agreement  was  made.  We 
then  have  a  case  where  a  person  has  employed  another  to 
sell  real  estate  and  promised  to  pay  a  fixed  commission  if 
a  purchaser  is  produced.  The  person  thus  employed  pro- 
duced a  purchaser;  that  is,  the  broker  showed  the  prospective 
purchaser  the  property  which  he  had  been  authorized  to  offer 
for  sale,  gave  him  the  price  at  which  it  was  sold  and  com- 
municated the  name  of  such  purchaser  to  the  owner.    Under 
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such  circumstances  the  owner  cannot  defeat  the  broker's 
claim  for  commission  by  taking  up  and  completing  the 
n^otiations  either  himself  or  through  another  broker  to 
whom  the  owner  had  given  the  name  of  the  prospective 
purchaser,  unless  before  doing  so  he  in  good  faith  terminates 
the  contract  of  employment.  {Travis  v.  Bowron,  138  App. 
Div.  554.)  The  cases  relied  upon  by  the  majority  are  clearly 
distinguishable  from  the  instant  case.  In  Boyd  v.  Improved 
Property  Holding  Co.  (135  App.  Div.  623)  the  owner  told 
a  broker  that  if  he  would  mention  the  name  of  a  person  who 
would  lease  the  premises  he  would  call  upon  him  and  pay 
the  broker  a  conmiission  in  case  the  deal  was  closed.  The 
owner  subsequently  leased  the  premises  to  the  person  with 
whom  the  broker  had  negotiated,  but  whose  identity  he  had 
refused  to  disclose.  Held,  that  the  broker  was  not  entitled 
to  the  conmiission  as  his  negotiations  had  nothing  to  do  with 
the  lease  and  he  had  not  given  the  name  of  his  party  to  the 
owner.  In  Wylie  v.  Marine  National  Bank  (61  N.  Y.  415) 
the  broker  opened  negotiations  with  a  prospective  purchaser 
and  afterwards  abandoned  them.  Subsequently  the  owner 
sold  to  the  same  person.  In  Sibbald  v.  Bethlehem  Iron  Co. 
(83  N.  Y.  378)  the  owner  had  in  good  faith  terminated 
the  agency  before  himself  undertaking  the  negotiation  of 
the  contract;  but  where,  as  in  this  case,  the  owner  avails 
himself  of  the  information  given  by  the  broker,  and  by  his 
own  active  participation,  or  by  transmitting  the  information, 
prevents  the  broker  from  consummating  the  sale,  the  owner 
cannot  take  advantage  of  his  own  wrong  and  deprive  the 
broker  of  his  conmiission,  where  the  contract  was  subse- 
quently closed  at  the  price  given  to  the  broker  by  the  owner. 
Nor  can  I  assent  to  the  proposition  that  the  word  "  produce  " 
a  purchaser  imposes  all  the  burdens  on  the  broker  that  the 
majority  of  the  court  hold.  To  produce  a  purchaser  means 
to  bring  forward  or  introduce  a  purchaser  who  is  ready,  willing 
and  able  to  contract  on  the  owner's  terms.  Of  course,  unless 
the  owner  interferes  without  terminating  the  agency,  the 
broker  must  show  that  his  efforts  were  the  procuring  cause. 
Therefore,  as  the  sale  was  actually  consummated  upon 
the  terms  specified  and  with  the  purchaser  who  was  first 
called  to  the  attention  of  the  owner  by  the  plaintiff,  she  was 
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entitled  to  recover  her   commission.     There  was  no  error 
comjnitted  in  the  course  of  the  trial  in  ruling  upon  evidence, 
and  the  case  was  submitted  to  the  jury  with  a  very  fair  and 
intelligent  charge. 
In  my  opinion  the  judgment  should  be  afl5rmed. 

Clarke,  P.  J.,  concurred. 

Judgment  and  order  reversed,  with  costs,  and  complaint 
dismissed,  with  costs. 


Robert  H.  McNair,  Respondent,  v.  Thorvald  Maijgren, 

Appellant. 

First  Department,  December  31,  1917. 

Malicious  prosecution  —  prosecution  for  larceny  —  failure  of  plain- 
tiff to  show  termination  of  criminal  proceedings  in  his  favor. 

Action  to  recover  damages  for  malicious  prosecution  based  on  the  arrest 
of  the  plaintiff  on  a  warrant  charging  him  with  larceny  of  certain  samples 
of  surgical  instruments  which  he  had  in  his  possession  as  a  salesman  and 
which,  it  was  contended,  he  failed  to  return  upon  demand.  A  friend  of 
the  plaintiff  procured  the  withdrawal  of  the  case  against  him  by  assuring 
the  complainant  that  the  instruments  had  been  returned  and  that  if  any 
were  lacking  he  would  personally  guarantee  that  they  would  be  returned. 
As  a  matter  of  fact  at  the  time  of  the  arrest  a  portion  of  the  instruments 
had  not  been  returned.  Evidence  examined,  and  held,  that  a  judgment 
for  the  plaintiff  should  be  reversed  because  he  had  failed  to  establish  by 
a  preponderance  of  evidence  that  the  criminal  proceedings  were  terminated 
in  his  favor. 

Appeal  by  the  defendant,  Thorvald  Maijgren,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the.  county  of  New  York 
on  the  17th  day  of  February,  1917,  upon  the  verdict  of  a  jury 
for  $2,000,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  15th  day  of  March,  1917,  denying  defendant's  motion 
for  a  new  trial  made  upon  the  minutes. 

John  M.  StuU  of  counsel  [StuU,  Shedd  &  Mersey  attorneys], 
for  the  appellant. 

Alexander  S.  BoMn,  for  the  respondent. 
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Sheabn,  J.: 

There  was  a  verdict  for  plaintifif  in  an  action  for  a  malicious 
prosecution,  based  upon  the  arrest  of  plaintiff  at  Philadelphia 
on  a  warrant  sworn  out  by  defendant,  charging  plaintiff 
with  the  crime  of  larceny,  in  having  stolen  a  case  of  surgical 
instruments  of  the  value  of  $200,  the  property  of  the  Electro 
Surgical  Instrument  Company  of  Rochester.  The  plaintiff 
had  been  for  some  time  prior  to  his  arrest  a  salesman  in  the 
employ  of  the  company,  using  samples  furnished  and  owned  by 
the  company.  The  defendant  was  the  general  manager  of  the 
company  and  the  arrest  was  occasioned  by  the  failure  of 
the  plaintiff  to  return  the  samples  after  demand. 

On  the  issue  of  probable  cause,  the  plaintiff's  case  is  far 
from  strong.  We  shall  not  review  the  evidence  on  this  head 
because  the  judgment  must  be  reversed  upon  another  ground. 

The  most  serious  point  in  the  case  is  whether  the  plaintiff 
established  by  a  preponderance  of  the  evidence  that  the 
criminal  proceedings  terminated  in  his  favor  within  the 
rule  applicable  to  this  class  of  actions.  {Halberstadt  v. 
New  York  Life  Ins.  Co.,  194  N.  Y.  1,  10.)  The  determi- 
nation of  this  depends  upon  whether  the  prosecution  was 
withdrawn  solely  because,  after  plaintiff's  arrest,  the  defendant 
learned  that  the  instruments  had  been  returned  by  express 
a  day  or  two  prior  to  the  arrest  or  whether  the  plaintiff  effected 
a  compromise  and  settlement  that  led  to  the  withdrawal 
of  the  charge. 

On  plaintiff's  side  we  have  only  his  own  testimony,  which 
is  that  immediately  after  the  arrest  he  communicated  with 
Dr.  Fithian,  an  old  friend  and  college  classmate,  and  told 
him  that  he  had  been  arrested  for  embezzlement  of  the 
instruments  and  asked  him  to  come  over  from  Camden;  that 
Dr.  Fithian  came  to  his  cell  and  said:  "  Just  keep  cool,  we 
have  the  thing  settled,  we  have  got  them  all  right; "  that 
Dr.  Fithian  then  said:  '*  Have  you  a  watch?''  and  that 
plaintiff  *'  without  thinking  "  handed  it  to  him  and  the  next 
he  knew  he  was  called  into  the  courtroom  and  the  case  was 
withdrawn.  From  this  it  would  of  course  appear  that  what- 
ever Dr.  Fithian  did  in  the  way  of  settling  the  case,  plaintiff 
knew  nothing  about  it  and  had  nothing  to  do  with  it,  and 
APi;4>rv.—  Vol.  CLXXXL        18 
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this  is  his  contention.  Passing  for  the  moment  the 
improbability  of  plaintiff's  testimony  that  there  was  no  talk 
between  him  and  Dr.  Fithian  with  regard  to  getting  the  case 
settled  and  that  his  friend  without  a  word  of  explanation 
demanded  and  received  plaintiff's  watch  for  some  purpose 
or  reason  not  disclosed,  let  us  turn  to  the  testimony  of  Dr. 
Fithian,  who  was  called  by  the  defendant.  He  had  no 
interest  in  the  controversy  and  his  testimony,  freely  given, 
bears  the  stamp  of  truth.  He  was,  as  above  stated,  an  old 
friend  of  the  plaintiff  and  had  gone  far  out  of  his  way  to 
assist  the  plaintiff  in  his  trouble,  and  there  is  nothing  to 
indicate  any  reason  why  he  should  have  endeavored  to  make 
the  facts  suit  the  defendant's  side  of  the  case.  Dr.  Fithian 
testified  to  receiving  the  telephone  message  and  promising 
to  come  right  over  after  his  office  hours;  that  he  went  to 
Philadelphia  accompanied  by  a  lawyer  and  hunted  up  the 
complainant;  that  he  assured  the  complainant  that  the  case  of 
instnmients  had  been  returned  but  said  that  he  could  not 
say  that  they  had  all  been  returned;  that  he  assm-ed  the 
complainant  that  he  would  do  all  in  his  power,  if  all  the  instru- 
ments had  not  been  returned,  to  get  the  plaintiff  to  return 
the  balance  and  would  use  his  influence  to  get  him  to  straighten 
up  his  accoimts.  No  conclusion  was  reached  by  the  com- 
plainant. Thereupon  Dr.  Fithian  saw  the  plaintiff  and 
told  him  that  he  had  assured  the  complainant  that  the  case  of 
instruments  had  been  returned  and  that  if  all  of  the  instru- 
ments were  not  returned  he,  Dr.  Fithian,  was  to  guarantee 
the  balance  to  be  returned.  *M  asked  him  if  he  had  any 
security  to  give  me  for  my  guarantee.  He  said  he  had  nothing 
but  his  watch,  which  he  handed  over.  *  *  *  I  went  back 
to  Mr.  Maijgren  [the  defendant]  and  I  told  him  that  I 
had  his  watch  and  that  I  would  use  every  influence  in  my 
power  to  have  him  return  the  rest  of  the  instruments,  and 
would  hold  his  watch  until  such  time  as  he  said  to  return 
it.  *  *  *  Then  Mr.  Maijgren  said  that  he  would  have 
the  case  dropped."  Thereupon  the  parties  went  directly  to 
the  Police  Court  and  the  complaint  was  withdrawn.  It  is 
conceded  that  not  all  of  the  instruments  had  been  returned 
at  this  time,  and  it  appears  that  one  instrument  and  various 
parts  of  the  apparatus  turned  over  to  plaintiff,  to  enable 
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him  to  sell  the  goods,  which  were  not  returned,  amounted 
to  some  fifty-nine  dollars  in  value.  The  arrangement  between 
Dr.  Fithian  and  the  complainant  as  testified  to  by  Dr.  Fithian 
was  corroborated  by  the  testimony  of  the  defendant. 
Weighing  the  improbable  story  of  the  plaintiff  against  the 
entire  probable  and  disinterested  testimony  of  his  friend, 
corroborated  by  the  defendant,  and  taking  into  consideration 
the  fact  that  plaintiff  knew  that  not  all  of  the  instruments 
had  been  returned,  it  must  be  said  that  the  weight  of  the 
evidence  is  strongly  to  the  effect  not  only  that  Dr.  Fithian, 
acting  for  the  plaintiff,  induced  the  withdrawal  of  the  com- 
plaint by  givii^  his  own  guaranty,  but  that  the  plaintiff  was 
fully  aware  of  what  Dr.  Fithian  was  doing  and  acquiesced 
therein. 

The  judgment  and  order  should  be  lefversed  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  the  event. 

Soorr,  Smfth  and  Page,  JJ.,  concurred. 

Clabke,  p.  J.: 

I  concur.  I  am  also  of  the  opinion  that  plaintiff  not  only 
failed  to  prove  want  of  probable  cause,  and  that  the  verdict 
of  the  jury  to  the  contrary  was  against  the  weight  of  the 
evidence,  but  that  probable  cause  for  the  arrest  was  clearly 
established. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to 
appellant  to  abide  event. 


Carl  Weisheit,  Appellant,  v.  The  Pabst  Brewinq  Com- 
pany, Respondent,  Impleaded  with  Christian  Hilbert 
and  D.  G.  O'Dell,  Defendants. 

First  Department,  December  31,  1917. 

Intoxicating  liquors  —  suit  to  recover  moneys  expended  in  improving 
saloon  property  on  faith  of  liquor  tax  certificate  having  forged 
consents  —  erroneous  direction  of  verdict  for  defendant — false 
representation  as  to  validity  of  license. 

In  an  action  brought  to  recover  losses  sustained  by  the  plaintiff  who  was 
induced  to  take  a  lease  of  premises  for  the  purpose  of  selling  liquors  and 
who  expended  a  considerable  sum  of  money  in  equipping  the  premises  for 
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that  purpose  before  disooveriog  that  the  liquor  license  procured  by  the 
defendant  brewing  company  was  invalid  because  the  consents  thereto 
were  forged,  it  was  error  for  the  court  to  direct  a  verdict  for  the  defendant 
where  the  jury  would  have  been  justified  in  finding  that  the  defendant, 
although  at  first  ignorant  of  the  forgery,  allowed  the  plaintiff  to  continue 
the  improvements  and  accept  the  license  after  the  defendant's  agent 
had  discovered  that  the  consents  were  forged. 
A  representation  as  to  the  validity  of  a  liquor  tax  license,  which  is  false, 
even  if  not  known  to  be  false,  is  equivalent  to  a  representation  known  to 
be  false,  when  it  is  made  recklessly  and  in  utter  disregard  of  whether  it  is 
true  or  false. 

Appeal  by  the  plaintiff,  Carl  Weisheit,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  respondent,  entered 
in  the  office  of  the  clerk  of  the  coimty  of  New  York  on  the 
13th  day  of  April,  1916,  upon  the  verdict  of  a  jury  rendered  by 
direction  of  the  court. 

Michael  J.  HoraUj  for  the  appellant. 

A.  S.  Gilbert  of  counsel  [Godfrey  Cohen  with  him  on  the 
brief],  Gilbert  &  Gilbert,  attorneys,  for  the  respondent. 

Shearn,  J.: 

Plaintiflf's  claim  is,  in  substance,  that  upon  the  representa- 
tion of  the  defendant  Hilbert  that  a  vaUd  liquor  license  existed 
authorizing  the  conduct  of  a  liquor  saloon  at  certain  premises 
on  St.  Mark's  avenue,  Brooklyn,  he  paid  Hilbert  $1,500  for  a 
lease  of  the  premises,  spent  over  $12,000  in  fitting  up  and 
stocking  the  place,  and  went  into  debt  to  the  defendant 
Pabst  Brewing  Company  for  an  additional  $4,000  for  mprove- 
ments,  etc.,  made  by  that  company,  and  then,  a  few  weeks 
later,  found  that  the  Ucense  was  invalid.  The  Ucense  was 
canceled  because  the  consents  were  forged  and  the  plaintiff 
was  out  between  $10,000  and  $14,000  and  in  addition  has  been 
cast  in  judgment  for  approximately  $4,000  to  the  brewing 
company. 

Plaintiff  has  sued  to  recover  his  damages,  and  has  joined  as 
defendants  the  brewing  company,  Hilbert  and  one  O'Dell, 
who  was  employed  by  Hilbert  to  procure  the  consents  and  was 
convicted  of  filing  the  application  with  the  forged  consents 
attached.  The  complaint  was  loosely  drawn  and  was  amended 
twice  upon  the  trial.    The  claim  of  the  plaintiff  set  forth  in 
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his  complaint  after  numerous  amendments  was  that  the 
three  defendants  were  acting  together  in  pursuance  of  a 
common  design  to  defraud  the  plaintiff. 

There  is  no  ground  whatever  for  holding  that  the  brewing 
company  was  a  party  to  any  conspiracy  to  defraud  the  plain- 
tiff, but,  as  the  complaint  was  dismissed  at  the  conclusion  of 
the  entire  case  and  a  verdict  directed  against  the  plaintiff 
on  the  counterclaim  of  the  brewing  company,  the  question 
arises  whether  there  was  any  evidence  of  fraud  on  the  part  of 
Hilbert,  with  which  the  brewing  company  was  chargeable^ 
which  warranted  the  submission  of  the  case  to  the  jury. 

On  October  1,  1912,  Hilbert  entered  into  the  employment 
of  the  brewing  company  as  a  solicitor  for  the  borough  of 
Brooklyn  at  a  weekly  salary  of  twenty-five  dollars.  The 
contract  was  canceled  on  or  about  April  10,  1913,  and  a  new 
contract  was  made  whereby  Hilbert  was  to  get  a  commission 
of  twenty-five  cents  a  barrel  from  customers  secured  by  him 
where  an  investment  had  to  be  made  by  the  brewing  company 
and  fifty  cents  where  no  investment  had  to  be  made.  The 
contract  provided  that  Hilbert  should  not  be  considered  an 
employee  but  should  merely  act  as  a  broker.  During  the 
summer  of  1913  Hilbert  took  up  with  the  Eddy  estate  the 
matter  of  getting  a  tenant  and  a  license  for  the  St.  Mark's 
avenue  property  owned  by  the  estate.  In  this  Hilbert 
obviously  had  two  objects  in  view,  first,  the  commission  from 
the  brewing  company  on  sales  to  the  new  customer  and, 
second,  a  commission  from  the  customer  for  procuring  him 
the  business  site  and  lease.  After  getting  an  option  from 
Eddy,  the  next  important  step  was  to  get  a  liquor  license.  As 
the  number  was  limited,  the  customary  method  was  followed 
of  buying  a  license  issued  for  some  other  place,  closing  that 
place  and  having  the  license  transferred  to  the  new  premises. 
Of  course  such  a  transfer  would  be  invalid  until  the  property 
owners'  consents  had  been  obtained  for  the  sale  of  liquor  at 
the  new  premises.  To  get  these  consents,  Hilbert  employed 
O'Dell  and  O'Dell  in  turn  claims  that  he  employed  one  Hedden 
who  actually  proceed  the  consents,  Hedden  taking  the 
acknowledgments  as  subscribing  witness  and  O'Dell  taking 
Hedden's  acknowledgment.  The  "  consents  "  were  obtained 
before  the  plaintiff  came  into  the  matter  at  all  and  although 
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they  af terwaxd  turned  out  to  be  forged  there  is  no  substantial 
evidence  that  Hilbert  knew  that  they  were  forged  or  that  he 
expected  or  intended  that  they  should  be  forged  when  he  took 
the  matter  up,  or  down  to  the  closing  of  the  transaction  with 
the  plaintiff.  Hilbert  knew  that  he  could  not  sell  any  Pabst 
beer  in  the  place  and  earn  his  conunission  unless  there  was 
a  valid  license  and,  as  this  was  his  main  business,  it  seems 
absurd  to  infer  that  he  would  have  gone  into  the  enterprise 
as  a  fraud  from  the  start  nierely  for  the  possible  chance  of 
getting  some  victim  to  pay  him  a  commission  for  the  lease. 
At  any  rate  there  is  no  evidence  supporting  any  such  inference. 
Hilbert  made  various  efforts  to  interest  different  parties  in 
the  premises  without  success.  One  day  a  letter  was  sent  to 
the  brewing  company  by  one  Brady,  who  knew  that  plaintiff 
wished  to  invest  in  a  saloon,  stating  that  he  had  a  party  who 
would  like  to  make  an  investment.  The  letter  was  evidently 
turned  over  by  the  brewing  company  to  Hilbert,  for  the  latter 
immediately  got  in  touch  with  Brady  and  then  with  plaintiff, 
and  on  the  19th  of  September,  1913,  a  contract  was  made  in 
the  office  of  the  attorney  for  the  brewing  company,  whereby 
the  plaintiff  agreed  to  take  the  lease  and  to  pay  Hilbert  Sl^SOO 
therefor.  In  negotiating  the  matter,  Hilbert,  as  the  jury 
would  have  been  warranted  in  finding,  stated  and  represented 
to  the  plaintiff  that  the  brewing  company  had  a  license  on  the 
place,  that  it  had  been  carrying  a  license  there  for  five  and 
one-half  months,  that  it  had  paid  $550  on  a  back  license  which 
sum  the  plaintiff  would  have  to  repay,  and  that  the  license  was 
in  the  brewery's  safe;  further,  Mr.  Stoeger,  the  secretary  and 
treasurer  and  general  manager  of  the  brewing  company, 
stated  that  the  brewery  had  a  new  license  for  the  premises  it 
had  been  carrying  in  its  safe  for  the  last  four  months  and  a 
half.  Obviously  the  existence  of  a  valid  license  was  of  the 
first  importance  because  no  liquor  business  could  be  carried  on 
without  it,  and  it  was  the  business  of  selling  liquor  that  plain- 
tiff wished  to  invest  in.  As  a  result  of  the  negotiations  and 
believing  that  there  was  a  valid  liquor  license  outstanding, 
plaintiff  on  September  19,  1913,  entered  into  a  ten-year  lease 
of  the  premises  with  the  Eddy  estate.  The  lease,  among 
other  things,  provided  that  plaintiff  was  to  bear  all  the 
expense  of  reconstructing  the  premises  ^^  so  that  the  same 
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may  be  suitable  for  the  purpose  of  conducting  a  saloon 
business  and  restaurant  and  bar."  The  lease  was  drawn 
by  the  attorney  for  the  brewing  company.  The  plaintiff  then, 
and  on  the  same  day,  entered  into  an  agreement  with  the 
brewing  company  which,  after  reciting  the  lease  just  made, 
stated  that  plaintiff  ''  is  desirous  of  conducting  a  cafe  in  said 
premises,"  and  that  he  had  applied  to  the  brewing  company 
for  financial  assistance  and  sets  forth  that  the  brewing  com- 
pany agreed  to  loan  him  $4,000  to  be  used  in  making  con- 
templated improvements  ^'  so  as  to  adapt  them  for  use  as  a 
cafe."  The  loan  was  to  be  secured  by  chattel  mortgage  and  the 
agreement  provided  for  gradual  pajrments  and  that  the  brew- 
ing company  would  not  demand  pajrment  so  long  as  plaintiff 
carried  out  his  contract  and  made  the  payments  provided 
and  would  purchase  from  the  brewing  company  ^^  not  less 
than  400  barrels  of  Pabst  beer  per  year."  It  further  pro- 
vided that  the  brewing  company  would  advance  for  the 
plaintiff  $550  "  for  the  purchase  of  a  liquor  tax  certificate  to 
authorize  the  party  of  the  second  part  to  traffic  in  Hquors 
at  the  premises  hereinabove  described."  The  deal  was  closed 
and  plaintiff  proceeded  with  the  reconstruction  and  the 
brewing  company  made  its  agreed  advance  and  put  in  fixtures 
and  everything  was  ready  by  November  24,  1913,  when  the 
old  license  was  formally  transferred  in  and  a  new  license 
issued  on  the  forged  consents.  As  above  stated,  plaintiff '3 
expenditiu*es  were  approximately  $14,000,  and  within  a  few 
weeks  he  found  himself  without  a  license  owing  to  the  fraud- 
ulent consents.  Now,  it  is  clearly  established  that  there 
was  no  fraudulent  intent  on  the  part  of  the  brewing  company 
or  Hilbert  down  to  the  consimmiation  of  the  transaction  on 
September  nineteenth,  and  it  is  utterly  unreasonable  to 
assume  that  the  brewing  company  would  have  agreed  to  invest 
in  the  saloon  $4,000  of  its  money  if  it  had  any  intimation  that 
the  license  was  invalid.  This  situation  continued,  with 
respect  to  imputing  any  fraud  to  the  brewing  company,  or 
Hilbert,  down  to  a  certain  date,  as  to  which  there  is  a  radical 
dispute  between  the  parties,  and  on  this  date  the  whole  case 
turns.  It  appears  from  the  testimony  of  O'Dell  that  a  few 
days  before  the  consents  w^e  actually  filed  and  the  new 
license  taken  out  Stoeger  called  him  to  the  brewery  and  that 
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they  had  a  violent  interview  with  respect  to  this  license, 
Stoeger  having  been  called  up  by  another  brewery  and  warned 
not  to  take  out  the  new  license  because  the  consents  were 
suspicious  or  bad  and  it  would  only  result  in  a  loss.  O'Dell 
testified  that  he  assured  Stoeger  that  the  consents  were  all 
right  and  that  Stoeger  told  him  that  the  brewery  "  must  have 
this  license.''  O'Dell  at  once  talked  the  matter  over  with 
Hilbert  and  the  jury  could  have  readily  found  that  Hilbert 
was  then  informed  that  the  consents  were  bogus.  Neverthe- 
less, although  Hilbert  then  knew,  as  the  jury  might  have  found, 
that  the  consents  were  forged  and  Stoeger  knew  that  they 
were  suspicious,  the  brewing  company  and  Hilbert  caused  the 
consents  to  be  filed  and  the  application  taken  out  for  the 
new  license  and  the  brewing  company  advanced  $1,100  for 
this  purpose,  and  thus  permitted  and  encouraged  the  plaintiff 
to  open  up  the  business  there  with  a  consequent  serious  loss. 
The  brewing  company  and  Hilbert  insist  that  this  interview 
between  O'Dell  and  Stoeger  took  place  on  or  about  December 
sixth  on  which  day  an  article  about  the  frauds  appeared  in 
the  Brooklyn  EagUj  and  that  this  was  their  first  intimation 
that  there  was  anything  wrong  about  the  matter  and  that, 
therefore,  they  could  not  be  in  any  way  chargeable  with 
encouraging  or  permitting  or  inducing  the  plaintiff  to  open 
up  the  business  on  the  void  license.  Without  enlarging  this 
opinion  by  pointing  out  certain  contradictions  and  improba- 
bilities in  defendants'  version,  it  is  perfectly  clear  that  there 
was  a  clean  cut  issue  between  the  parties  and  a  conflict  of 
testimony  as  to  when  this  important  interview  took  place. 
Assuming,  as  we  must,  that  the  jury  could  have  foimd  that 
the  interview  took  place  before  the  license  was  issued,  what 
are  the  consequences?  It  had  been  represented  to  the  plaintiff 
that  a  valid  license  existed.  This  representation  was  made 
by  Hilbert,  who  on  the  evidence  could  readily  have  been  held 
to  have  been  the  agent  of  the  brewery  in  procuring  plaintiff 
to  take  the  place  and  there  sell  the  brewing  company's  beer. 
Even  if  Hilbert  were  not  the  agent,  there  was  the  testimony 
that  Stoeger  himself  made  the  same  representation.  Now,  it 
will  be  said  that  it  is  improbable  that  the  brewing  company 
would  have  gone  ahead  and  advanced  the  money  for  the  license 
if  it  had  known  that  the  consents  were  questionable;  but 
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it  must  be  taken  into  consideration  that  the  brewing  company 
had  abeady  advanced  at  least  $4,000  in  the  enterprise,  and 
that  this  loomed  up  as  practically  a  dead  loss  if  the  arrange- 
ment with  the  plaintiff  fell  through,  and  further,  that  here 
was  a  most  promising  place  with  a  customer  bound  to  take 
at  least  400  barrels  a  year,  if  the  consents  should  not  be  investi- 
gated.   A  representation  which  is  false,  even  if  not  known  to 
be  false,  is  equivalent  to  a  representation  known  to  be  false 
when  it  is  made  recHessly  and  in  utter  disregard  of  whether 
it  is  true  or  false.    That  is  just  the  situation  here  as  the 
jury  might  have  found.    The  brewing  company  never  had  a 
license  for  the  St.  Mark's  place  when  it  represented  that  it 
had,  and  it  never  had  valid  consents  which  would  have  entitled 
it  to  the  transfer  of  the  old  license  and  issue  of  a  new  one. 
To  represent  that  the  license  was  valid  without  making  an 
investigation  into  the  validity  of  the  consents  would  not  be 
actionable,  but  a  very  different  case  is  presented  upon  proof 
that  there  existed  a  reason  or  reasons  why  both  the  brewing 
company  and  Hilbert  should  have  known  that  the  validity 
of  the  consents  was  at  least  doubtful.    As  a  matter  of  fact, 
the  evidence  adduced  by  the  plaintiff,  if  believed,  warranted 
a  finding  that  before  the  brewing  company  caused  the  new 
license  to  be  taken  out  it  knew  that  the  license  would  not  stand 
if  attacked.    As  to  Hilbert,  the  evidence  went  further  and 
warranted  the  inference  that  he  actually  was  a  party  to  some 
of  the  fraudulent  acknowledgments  and  that  he  knew  that  the 
consents  as  a  whole  were  fraudulent  before  the  new  license  was 
taken  out.    There  is  an  abundance  of  evidence  from  which  it 
might  have  been  inferred  that  Hilbert  was  the  agent  of  the 
brewing  company  in  the  transaction,  but,  irrespective  of  this, 
when  the  brewing  company  after  being  warned  of  the  fraudulent 
character  of  the  consents  and  the  invalidity  of  the  license  (if 
the  jury  should  so  find),  took  a  chance  and  went  ahead,  thus 
inducing  the  plaintiff  to  consummate  his  bargain  and  open 
up  the  business  with  all  the  consequent  expense,  the  brewing 
company  adopted  the  representations  and  became  responsible 
for  the  fraud  committed  in  part  for  its  benefit.    Of  course 
all  of  this  would  amount  to  nothing  if  the  jury  found  that 
the  warning  as  to  the  invalidity  came  after  November  twenty- 
fourth,  but  this  was  purely  a  question  of  fact  upon  conflicting 


Digitized  by 


Google 


282  Weill  Co.  v.  Creveling. 

Fiirst  Department,  December,  1917.  [VoL  181. 

testimony,  and  the  court  erred  in  disposing  of  the  matter  as 
one  of  law.  While  the  plaintiff  cannot  recover  for  the  expenses 
that  he  incurred  before  the  defendants  began  to  act  in  bad 
faith,  even  if  bad  faith  be  established,  the  expenses  incurred 
after  the  disputed  date  are  very  substantial  and  affect  the 
amoimt  of  a  possible  aflBrmative  judgment  that  the  brewing 
company  might  be  entitled  to  on  its  counterclaim. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event. 

Clarke,  P.   J.,   LAXjQmjN,    Scott   and    Dowling,    JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event* 


H.   M.   Weill   Company,   Respondent,   v.   Albebtina   D. 
Cbevelino,  Appellant. 

First  Department,  December  31,  1917. 

Baal  property  —  suit  to  compel  specific  performance  of  contract  to 
give  lease  —  memorandum  of  agreement  too  indefinite  to  sup- 
port specific  performance. 

Suit  for  the  speoifio  performance  of  an  agreement  to  make  and  deliver  a 
long-time  lease  of  real  property.  Written  memorandum  of  alleged  agree- 
ment to  lease  examined,  and  field,  to  be  too  vague  and  uncertain  to  sup- 
port a  suit  for  specific  performance. 

While  parol  evidence  is  admissible  to  explain  ambiguities  in  a  written<memo- 
randum  and  to  explain  the  meaning  of  terms  actually  employed,  it 
cannot  be  resorted  to  in  order  to  supply  an  agreement  with  respect  to 
matters  concerning  which  there  has  been  no  meeting  of  the  minds. 

A  provision  of  the  memorandum  for  a  renewal  of  the  lease  "  at  a  reappraisal 
of  5%  of  the  value  at  that  time  by  experts'*  is  insufficient  to  enable  a 
court  of  equity  to  write  a  lease  expressing  the  intention  of  the  parties,  as 
there  is  no  provision  as  to  who  should  select  the  experts,  or  how  many 
experts  there  should  be,  or  what  should  happen  if  the  experts  did  not 
agree,  and  parol  evidence  is  not  admissible  to  show  the  intention  of  the 
parties  as  to  these  matters. 

So,  too,  a  provision  that  the  plaintiff  is  "  to  improve  the  said  property  to 
the  extent  of  no  less  than  S10,000,"  is  too  indefinite  and  uncertain  to 
enable  equity  to  decree  specific  performance  of  the  contract  to  repair. 
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Appeal  by  the  defendant,  Albertina  D,  Creveling,  from 
an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  5th  day  of  July,  1917,  denying  defendant's 
motion  for  judgment  on  the  pleadings  consisting  of  a  com- 
plaint and  answer. 

Perdval  C.  Smith  of  coimsel  [Lyon  &  Smiihy  attorneys], 
for  the  appellant. 

Sidney  Roaaman,  for  the  respondent. 

Sheabn,  J.: 

The  cause  of  action  alleged  is  for  the  specific  performance 
of  an  agreement  to  make  and  deUver  a  lease  for  twenty-one 
years  on  certain  real  property,  pursuant  to  a  written 
memorandimi  signed  by  the  defendant  and  reciting  a  con- 
sideration of  one  dolliu*.  The  memorandum  in  question  is 
as  follows: 

''Feb.  13,  1917. 

"  For  the  consideration  of  One  Dollar  to  me  in  hand  paid 
by  the  H.  M.  Weill  Co.  I  agree  to  deliver  to  the  H.  M.  Weill 
a  lease  for  21  years  on  property  No.  243  West  55th,  Man- 
hattan, on  the  following  terms:  Rent  to  be  for  the  first 
(2)  years  $2,600  gross  rental.  (3)  years  at  $3,000  net  rental. 
5  Years  at  the  rate  of  $4,000  net  rental  and  11  years  at  a 
reappraisal  of  5%  *  *  *  but  never  to  be  less  than 
$4,000  net  rental.  A  further  renewal  of  (21)  years  to  be 
granted  after  the  expiration  of  the  first  term  at  a  reap- 
praisal of  5%  of  the  value  at  that  time  by  experts.  The 
H.  M.  Weill  Co.  to  improve  the  said  property  to  the  extent 
of  no  less  than  $10,000.    The  rent  to  begin  March  1,  1917. 

"Witness.  (Sgd.)  A.  D.  CREVELING, 

"  145  W.  4th  Street, 

''  N.  Y.  City." 

This  memorandum  is  not  a  lease.  Not  only  does  it  omit 
numerous  clauses  which  are  commonly  considered  necessary 
in  a  long  lease  of  real  property,  but  it  does  not  purport  to  pass 
any  interest  in  real  property  or  create  any  estate  therein.  The 
loose  manner  in  which  it  is  drawn  and  its  general  informality 
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indicates  that  it  is  merely  a  preliminary  memorandimi  to  be 
embodied  later  in  a  formal  lease  which  should  state  more 
fully  and  precisely  the  intentions  of  the  parties.  Indeed, 
the  5th  paragraph  of  the  complaint  so  allies.  The  question 
is  whether  the  agreement  is  sufficiently  definite  to  be  enforced 
specifically.  With  this  memorandum  before  it,  could  the 
court  write  a  lease  to  express  the  plain  agreement  of  the 
parties,  so  as  to  embody  the  same  in  a  decree?  It  is  conceded, 
as  it  must  necessarily  be,  that  this  could  not  be  done  without 
taking  testimony  to  establish  the  intentions  of  the  parties. 
Such  evidence  would  be  admissible  to  explain  ambiguities 
in  the  memorandum,  to  explain  the  meaning  of  the  terms 
actually  employed,  but  of  course  cannot  be  resorted  to  in 
order  to  supply  an  agreement  with  respect  to  matters  con- 
cerning which  there  had  been  no  meeting  of  the  minds. 

With  respect  to  the  rental  for  the  first  ten  years,  specified 
as  follows:  "  Rent  to  be  for  the  first  (2)  years,  $2,600  gross 
rental.  (3)  years  at  $3,000  net  rental.  5  Years  at  the  rate 
of  $4,000  net  rental,"  there  is  no  insuperable  difficulty,  for 
it  is  claimed  that  these  expressions  "  net  rental "  and  "  gross 
rental "  have  a  definite  and  well-understood  meaning  in  the 
real  estate  trade,  and,  if  this  be  so,  the  fact  could  be  estab- 
lished by  evidence  which  would  make  the  terms  sufficiently 
definite.  The  complaint  does  not  allege  that  the  expressions 
have  a  definite  and  well-imderstood  meaning  in  the  real  estate 
trade,  but  that  could  be  cured  by  amendment. 

The  provision  with  respect  to  the  rental  for  the  ensuing 
eleven  years  is  utterly  vague  and  uncertain.  It  provides: 
"11  years  at  a  reappraisal  of  5%  *  *  *  but  never 
to  be  less  than  $4,000  net  rental."  What  is  to  be 
"  reappraised  "  at  five  per  cent  is  not  specified.  Assuming  that 
this  means  that  the  property  itself  is  to  be  appraised  and 
the  rent  fixed  at  five  per  cent  per  annum  of  the  appraised  value, 
it  is  not  specified  whether  this  rental  is  to  be  gross  or  not, 
and  there  is  no  provision  whatever  as  to  how  the  appraisal 
should  be  made.  Plaintiflf  contends  that  inasmuch  as  the 
memorandum  provides  for  a  renewal  of  twenty-one  years 
"  at  a  reappraisal  of  5%  of  the  value  at  that  time  by  experts," 
it  may  be  fairly  said  that  the  parties  intended,  or  at  least 
that  evidence  might  be  received  to  show  that  they  intended. 
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that  the  appraisal  for  the  eleven  years  was  to  be  made  by 
experts.  But  even  if  this  were  so,  there  is  in  connection 
with  the  renewal  clause  no  provision  whatever  as  to  who 
should  select  the  experts,  how  many  experts  there  should  be, 
or  what  should  happen  if  the  experts  did  not  agree.  Evidence 
could  not  be  received  to  show  the  agreement  or  intention 
of  the  parties  as  to  these  matters,  for  this  is  not  an  ambiguity 
but  is  a  plain  case  of  supplying  an  agreement  where  none 
was  made.  A  similar  difficulty  exists  with  respect  to  the 
twenty-one-year  renewal  clause. 

Finally,  there  is  the  important  provision:  "The  H.  M. 
Weill  Co.  to  improve  the  said  property  to  the  extent  of  no 
less  than  $10,000."  This  is  not  within  the  exception  to 
the  general  rule  that  equity  will  not  decree  specific  performance 
of  contracts  to  repair  and  improve  property  (4  Pom.  Eq. 
Juris.  [3d  ed.]  2765,  §  1402,  note),  for  it  is  too  indefinite 
and  uncertain.  There  is  nothing  to  show  when  this  expenditure 
was  to  be  made,  and,  assuming  that  it  was  to  be  within  a 
reasonable  time,  there  is  nothing  to  show  the  nature  or  char- 
acter of  the  improvements  to  be  made,  or  the  use  that  was 
to  be  made  of  the  building,  or  how  it  was  to  be  improved, 
or  as  to  who  should  be  the  judge  of  the  manner,  character 
or  quality  of  the  improvements.  We  are  forced  to  the  con- 
clusion that  this  memorandum  constitutes  nothing  but  an 
agreement  to  agree,  and  is,  therefore,  unenforcible  by  specific 
performance.  To  compel  the  defendant  to  deliver  an  instru- 
ment containing  such  vague  and  uncertain  provisions  as 
are  called  for  by  this  memorandum  would  be  merely  to  invite 
years  of  litigation. 

The  order  denying  the  defendant's  motion  for  judgment 
on  the  pleadings  should  be  reversed,  with  ten  dollars  costs, 
and  the  motion  granted,  with  ten  dollars  costs. 

Clarke,  P.  J.,  Laxtghun,  Scott  and  Dowling,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursementSi 
and  motion  granted,  with  ten  dollars  costs. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
Thomas  Cummings,  as  Administrator,  etc.,  of  Mabtin 
Cummings,  Deceased. 

Thomas  Cummings,  as  Administrator,  etc..  Appellant; 
Frances  Atkinson,  Respondent. 

Third  Department,  December  28,  1917. 

Deoadent'i  astate  — gift  inter  tItob  —  evidence  —  delivery  of  bank 
books  to  third  person  for  donee. 

The  uncontradicted  evidence  ci  a  third  person  that  a  decedent  about  a 
month  prior  to  his  death  stated  to  him  that  he  had  money  in  a  bank  and 
if  anything  happened  to  him  he  wanted  his  daughter  Mrs.  Ryan  to  have 
it;  that  his  other  daughter  had  once  accused  him;  that  thereafter  said 
decedent  delivered  the  bank  books  representing  the  money  to  said  third 
I)erson,  sa3ang  '*  I  want  Mrs.  Ryan  to  have  it,"  and  never  asked  for  the 
books  again,  although  he  thereafter  saw  said  third  person  several  times, 
the  last  time  the  day  before  his  death,  is  sufftcient  to  establish  a  valid  gift 
inter  vivos. 

The  fact  that  the  decedent  might  have  delivered  the  bank  books  to  his 
daughter  personally,  in  the  presence  <^  a  witness,  does  not  tend  to  impeach 
the  transaction. 

Cochrane,  J.,  dissented  on  opinion  of  surrogate. 

Appeal  by  Thomas  Cummings,  as  administrator,  feom  a 
decree  of  the  Surrogate's  C!ourt  of  the  coxmty  of  Albany, 
entered  in  the  office  of  said  Surrogate's  C!ourt  on  the  4th  day 
of  June,  1917,  surcharging  his  accoxmt  with  the  sum  of  $408. 

Benjamin  McClung,  for  the  appellant. 

Walter  H.  Wertime,  for  the  respondent. 

Sewell,  J.: 

The  decree  determined  that  $408,  the  amount  to  the  credit 
of  Martin  Cummings  in  the  Cohoes  National  Bank  at  the 
time  of  his  death,  belonged  to  his  estate.  The  question 
presented  is  whether  the  deceased  made  a  valid  gift  of  this 
money  prior  to  his  death  to  Johannah  Ryan,  his  daughter,  by 
delivering  two  bank  books,  which  evidenced  the  moneys  so 
deposited,  to  Matthew  McDermott  for  her.  The  surrogate 
found  that  there  was  not  a  valid  gift  inter  vivos.    No  evidence 
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was  given  either  sustaining  or  impeaching  the  evidence  of 
McDennott,  who  alone  testified  to  the  facts  relating  to  the 
gift.  His  direct  testimony  was  that  during  the  summer  of 
1915  Martin  Cummings  ''  told  me  he  had  a  little  money  in  a 
Ck)hoes  bank  and  if  anjrthing  happened  to  him,  he  wanted 
Mrs.  Ryan  to  have  it.  *  *  *  He  told  me  that  he  had  been 
with  another  daughter,  and  I  believe  he  told  me  when  —  that 
he  told  me  once  she  had  accused  him;  and  Mrs.  Ryan  was  good 
to  him  and  he  wanted  her  to  have  the  money.  *  *  ♦  I  should 
judge  that  was  [about]  amonth  [before  his  death],  but  I  couldn't 
say.  Well,  it  was  in  the  summer.  [He  came  to  my  house  after 
that.]  I  was  sitting  on  the  stoop  and  he  stood  a  minute 
talking  and  said  '  come  here.'  We  walked  up  to  the  telegraph 
pole  on  the  comer.  He  said  '  here  is  the  bank  book  of  that 
money.  I  want  Mrs.  Ryan  to  have  it.'  "  He  also  testified 
that  at  that  time  the  deceased  handed  to  him  an  envelope 
containing  the  bank  books  in  question  and  never  asked  for 
them  again;  that  he  saw  him  afterwards,  could  not  say  just 
how  many  times.  The  last  time  was  the  day  before  he  died. 
Upon  cross-examination  he  testified  that  Cummings  said, 
during  the  first  conversation,  that  he  had  another  daughter; 
that  she  had  accused  him  and  he  did  not  care  any  thing  about 
her;  that  he  was  through  with  her,  or  something  of  that 
kind  and  that  he  had  lived  with  Mrs.  Ryan  ten  or  eleven  years. 

I  think  that  the  uncontradicted  evidence  is  amply  sufficient 
to  sustain  a  finding  that  the  deceased  intended  to  part  with  his 
title  to  the  money  deposited;  in  other  words,  that  the  surrogate 
did  not  draw  the  correct  legal  conclusions  from  it. 

The  fact  that  he  delivered  the  bank  book,  which  was  the 
best  delivery  of  the  funds  deposited  that  could  be  made, 
xmless  the  money  itself  had  been  withdrawn  from  the  bank, 
and  that  he  then  said,  "  I  want  Mrs.  Ryan  to  have  it,"  shows 
that  his  intention  was  to  make  an  absolute  gift  as  it  purported 
to  be. 

The  fact  that  the  donor  might  have  delivered  the  books 
to  Mrs.  Ryan  personally,  in  the  presence  of  a  witness,  does 
not,  to  my  mind,  tend  to  impeach  the  transaction.  Few 
things  are  done  that  could  not  have  been  done  in  another 
way,  and  it  cannot  be  held  that  because  a  gift  might  have  been 
made  in  a  way  other  than  as   testified  to,  the  testimony 
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must  for  that  reason  be  ignored.  I  think  it  must  be  assumed 
that  the  donor  had,  what  seemed  to  him,  a  good  reason  for  not 
delivering  the  books  to  Mrs.  Ryan  personally.  I  am,  therefore, 
of  the  opinion  that  the  decree  of  the  surrogate  should  be 
reversed  upon  the  law  and  the  facts  and  the  proceeding 
remitted  to  the  Surrogate's  Court,  with  costs  to  the  appellant 
against  the  contestant. 

All  concurred,  except  Ck)CHRANE,  J.,  dissenting  on  the 
opinion  of  the  surrogate. 

Decree  reversed  on  the  law  and  facts  and  proceeding  remitted 
to  the  Surrogate's  Court,  with  costs  to  the  appellant.  The 
court  disapproves  of  the  finding  of  fact  that  $400  [408],  the 
amount  on  deposit  in  the  Cohoes  National  Bank,  belonged  to 
the  estate  of  Martin  Cummings  at  the  time  of  his  death,  and 
finds  that  the  deceased  intended  to  part  with  his  title  to  said 
money  when  he  delivered  the  bank  books  to  McDermott  for 
Johannah  Ryan. 


Henby    Zuckeb,    Respondent,    v.    Charles    Zarebibowitz, 

Appellant. 

First  Department,  January  18,  1918. 

False  imprisonment  —  malicious  prosecution  —  request  by  defend- 
ant for  general  verdict  rather  than  findings  on  separate  causes  — 
evidence  not  justifying  finding  of  want  of  probable  cause  — 
erroneous  charge  as  to  right  of  officers  to  arrest  without  warrant. 

Where  in  an  action  uniting  causes  for  false  imprisonment  and  malicious 
prosecution  the  court  directed  the  jury  to  make  separate  findings  as  to 
each  cause  of  action,  but,  after  the  defendant's  objection,  the  court 
acceded  to  his  request  for  a  general  verdict  which  was  rendered  for  the 
plaintiff,  the  judgment  will  be  affirmed  on  appeal  if  there  is  evidence  to 
sustain  a  verdict  on  either  cause  of  action,  for  any  confusion  existing  was 
caused  by  the  defendant  himself. 

It  appeared  that  an  electric  motor  owned  by  the  defendant  disappeared 
from  his  place  of  business,  and  he,  having  been  informed  as  to  its  where- 
abouts, called  at  the  plaintiff's  store  with  two  poUce  officers  where  the 
motor  was  identified  as  that  belonging  to  the  defendant  by  comparing  its 
number  with  that  on  the  original  bill  of  sale.  The  plaintiff  claimed  that 
he  bought  it  at  an  auction  at  a  place  he  could  not   emember,  which  state- 
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ment  was  afterwards  proven  to  be  false  when  he  was  taken  to  the  police 
station  by  the  officers,  apparently  on  their  own  responsibility.  On  aU 
the  evidence,  held,  that  a  finding  by  the  jury  that  the  defendant  acted 
without  probable  cause  in  bringing  about  the  arrest  of  the  plaintiff  was 
against  the  weight  of  evidence,  even  if  it  be  assumed  that  the  defendant 
did  instigate  the  arrest,  and  hence  the  cause  of  action  for  malicious  prosecu- 
tion  was  not  established. 
Moreover,  the  judgment  based  on  false  arrest  and  imprisonment  cajmot 
stand  where  the  court  erroneously  instructed  the  jury  that  the  offense 
charged  against  the  plaintiff  was  a  misdemeanor  so  that  the  arrest  could 
not  be  made  without  warrant,  when  as  a  matter  of  fact  the  plaintiff  was 
charged  with  knowingly  receiving  stolen  property  which  is  a  felony  and 
would  justify  an  arrest  without  warrant. 

Appeal  by  the  defendant,  Charles  Zarembowitz,  from  a 
judgment  of  the  Supreme  Court,  in  favor  of  the  plaintiff, 
entered  in  the  oflBce  of  the  clerk  of  the  county  of  Bronx  on 
the  20th  day  of  April,  1917,  upon  the  verdict  of  a  jury  for 
S250,  and  also  from  an  order  entered  in  said  clerk's  oflBce  on 
the  11th  day  of  April,  1917,  denying  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 

Jacob  C.  Brand,  for  the  appellant. 

Joseph  Gans  of  counsel  [Gans,  Davis  &  O'NeiU,  attorneys], 
for  the  respondent. 

DOWLING,  J.: 

The  complaint  herein  sets  forth  two  causes  of  action  — 
one  for  false  arrest  and  imprisonment,  the  other  for  malicious 
prosecution.  Both  issues  were  submitted  to  the  jury  and  the 
trial  court  had  directed  the  jury  to  separate  its  findings  and 
to  indicate,  if  it  found  for  plaintiff,  how  much  it  awarded  him 
on  each  cause  of  action,  when  defendant  objected  and  insisted 
on  a  general  verdict,  to  which  the  court  acceded,  and  the 
verdict  accordingly  was  rendered  for  plaintiff,  against  the 
appellant  herein,  in  the  sum  of  $250.  If,  therefore,  the 
verdict  could  be  sustained  as  to  either  cause  of  action  the 
judgment  would  have  to  be  affirmed  and  for  any  confusion 
thus  caused  the  defendant  himself  is  responsible  by  his  protest 
against  having  the  recovery  appropriately  divided.  But  I 
am  of  opinion  that  the  judgment  cannot  be  sustained  either 
App.  Div.— Vol.  CLXXXI.        19 
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on  the  theory  of  false  arrest  or  of  malicious  prosecution. 
As  to  the  latter  cause  of  action,  the  finding  of  the  jury  that  the 
defendant  acted  without  probable  cause  in  bringing  about  the 
arrest  of  plaintiflf  is  against  the  weight  of  the  evidence. 
Defendant  was  engaged  in  business  in  East  Houston  street, 
in  the  city  of  New  York,  selling,  among  other  things,  electric 
motors.  He  purchased  a  motor,  No.  304,076,  from  the  Victor 
Electric  Company.  It  weighed  about  twenty  pounds  and  was 
used  for  dental  and  jewelry  polishing.  Its  selling  price  at 
retail  was  from  thirty  to  thirty-five  dollars.  About  two  weeks 
before  the  occurrence  in  question,  this  motor  disappeared 
from  defendant's  place  of  business.  It  was  a  new  motor,  having 
been  used  only  in  demonstrating  it.  Having  received  informa- 
tion as  to  its  whereabouts  from  some  undisclosed  source, 
defendant  called  with  two  police  officers  at  plaintiff's  place 
of  business  as  an  electrical  contractor  in  Delancey  street  in 
the  same  city.  There  defendant  saw  his  motor  in  the  window, 
identified  it,  and  having  entered  the  store,  compared  the 
number  on  the  motor  with  that  on  his  original  bill,  which  he 
had  brought  with  him,  and  in  the  presence  of  one  of  the  officers 
verified  the  fact  that  the  numbers  corresponded.  The  officer 
asked  plaintiff  what  the  price  of  the  motor  was,  and  was 
told  by  him  it  was  ten  dollars.  The  officer  then  said:  "  You 
know  I  am  a  policeman  and  I  would  like  to  know  where  you 
got  that  motor."  Plaintiff  replied  that  he  bought  it  at  an 
auction  sale  at  some  place  in  Twenty-seventh  street,  admitted 
he  had  no  bill  for  it,  and  said  he  could  not  show  the  officer  the 
place,  as  he  did  not  remember  where  it  was.  The  officers, 
concluding  he  was  not  teUing  the  truth  and  as  no  further 
explanation  of  his  obtaining  the  motor  was  forthcoming, 
arrested  plaintiff  and  took  him  to  the  police  station.  Not 
only  is  thi^  testimony  of  defendant  as  to  what  took  place 
corroborated  by  the  two  officers,  Ransburg  and  Wuchner, 
but  plaintiff  admitted  that  he  had  told  the  officers  that  he 
bought  the  motor  at  an  auction  sale  in  Twenty-seventh  street. 
Concededly  this  was  false,  for  at  the  station  house  plaintiff 
told  an  entirely  different  version,  to  the  effect  that  about  two 
months  previously  two  unknown  men  had  come  into  his  store 
with  this  motor,  which  they  left  to  be  repaired  and  he  did 
repair  it  at  a  cost  of  five  dollars;  that  the  men  returned  the 
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following  day,  said  they  had  changed  their  minds  and  were 
going  to  buy  a  new  motor  and  thereupon  he  bought  the  motor 
from  them,  pajdng  them  two  dollars,  its  estimated  value  as 
fixed  by  him  over  the  cost  of  repairs.  He  claimed  the  motor 
was  second-hand  and  looked  as  if  it  had  been  working  for  ten 
years.  The  defendant  was  corroborated  by  the  two  officers 
as  to  the  motor  being  new  when  they  examined  it  in  plaintiff's 
store,  and  an  expert  testified  that  the  condition  of  the  interior 
of  the  motor  showed  it  had  not  been  in  operation  more  than 
twenty  minutes.  The  motor  in  question  was  produced  upon 
the  trial  and  was  exhibited  to  support  the  testimony  as  to  its 
new  condition.  While  the  testimony  is  not  convincing  that 
defendant  caused  the  arrest  of  plaintiff  and  while  it  may  be 
fairly  claimed  that  the  police  officers  acted  upon  their  own 
initiative  in  finally  making  the  arrest,  yet  even  assuming  that 
defendant  did  instigate  the  arrest  of  plaintiff,  I  think  the  find- 
ing that  he  acted  without  probable  cause  was  against  the 
weight  of  the  testimony.  Considering  the  facts  as  they 
presented  themselves  at  the  time  of  the  arrest,  plaintiff  had 
in  his  possession  a  new  motor,  identified  by  defendant  as  his 
property  and  supported  by  the  evidence  of  his  bill  therefor, 
with  the  number  on  bill  and  motor  the  same.  Defendant  had 
never  parted  with  this  motor,  but  it  had  disappeared  from  his 
store,  with  a  fair  inference  that  it  had  been  stolen  therefrom. 
It  was  foimd  at  plaintiff's  store,  and  though  worth  from 
thirty  dollars  to  thirty-five  dollars,  was  offered  for  sale  at  the 
inadequate  price  of  ten  dollars.  Plaintiff  offered  an  explana- 
tion for  its  acquisition  by  him  which  was  so  indefinite  and 
vague  and  so  opposed  to  any  course  of  honest  business  dealing 
as  to  be  as  patently  imtruthful  as  it  was  afterwards  conceded 
to  be.  It  was  this  obvious  falsity  of  plaintiff's  story  and  his 
inability  to  give  any  satisfactory  statement  of  the  way  he 
came  into  possession  of  the  motor  that  caused  the  officers  to 
place  him  under  arrest.  Whether  his  subsequent  explanation 
is  more  plausible  we  are  not  called  upon  to  determine.  It  is 
enough  to  say  that  the  weight  of  the  evidence  is  against  the 
finding  that  defendant,  if  he  caused  the  arrest  of  plaintiff,  did 
so  without  probable  cause. 

As  to  the  other  cause  of  action,  that  for  false  arrest,  the 
verdict  cannot  stand  because  of  an  error  in  the  charge  of 
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the  trial  court  as  to  that  particular  cause  of  action.  The 
court  instructed  the  jury  explicitly  that  the  offense  charged 
against  plaintiff  was  a  misdemeanor,  and,  therefore,  neither 
the  police  officers  nor  a  private  person  had  the  right  to  arrest 
him  without  a  warrant.  The  crime  with  which  plaintiff 
was  charged  was  that  of  receiving  stolen  property  of  the  value 
of  thirty-five  dollars  during  Jime,  1914,  knowing  the  same 
to  have  been  stolen,  and  that  was  not  then  a  misdemeanor, 
but  a  felony.  (Penal  Law,  §  1308,  as  amd.  by  Laws  of  1914, 
chap.  93.)*  The  court  having  charged  that  the  offense  was  a 
misdemeanor,  and  that  no  arrest  could  lawfully  have  been 
made  without  a  warrant,  the  jury  as  to  this  cause  of  action 
had  no  more  left  them  to  do  than  to  assess  damages.  The 
court  made  no  charge  as  to  what  defendant  was  required  to 
prove  to  show  that  a  felony  had  in  fact  been  committed 
and  that,  therefore,  the  officer  was  warranted  in  making  the 
arrest  without  a  warrant.  (Code  Crim.  Proc.  §  177,  subds. 
2,3.) 

The  judgment  appealed  from  will,  therefore,  be  reversed 
and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  the 
event. 

Clarke,  P.  J.,  Laughlin,  Scott  and  Smith,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to 
appellant  to  abide  event. 


Francis  C.  Dale,  Respondent,  v.  Western  Union  Tele- 
graph Company,  Appellant. 

First  Department,  January  18,  1918. 

Telegraph!  and  telephones  —  failure  of  telegraph  company  to 
forward  message  —  refusal  of  sender  to  tender  exact  amount  of 
charges. 

A  plaintiff  is  not  entitled  to  recover  damages  for  the  failure  of  the  defendant 
telegraph  company  to  forward  a  telegram  respecting  the  place  where  the 
plaintiff's  mail  was  to  be  sent,  where  it  appears  that  the  plaintiff,  having 

♦Since  amd.  by  Laws  of  1916,  chap.  366.—  [Rbp. 
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in  chan^  the  exact  cost  of  the  telegram,  refused  to  pay  the  same  over 
because  one  of  the  coins  was  a  Columbian  half  dollar  which  had  a  premium 
value  to  collectors  of  five  or  ten  cents,  but  insisted  on  the  defendant's 
agent  changing  a  five-dollar  bill  which  the  agent  refused  to  do. 
The  plaintiff  cannot  recover  the  amount  of  his  hotel  bill  at  a  certain  city, 
where  it  is  conceded  that  he  intended  to  stay  there,  at  least  part  of  a  day 
in  any  event. 

Appeal  by  the  defendant,  Western  Union  Telegraph 
Company,  from  a  determination  and  order  of  the  Appellate 
Term  of  the  Supreme  Court  in  favor  of  the  plaintifif,  entered 
in  the  oflSce  of  the  clerk  of  the  comity  of  New  Yoik  on  the 
19th  day  of  July,  1917,  affirming  a  judgment  of  the  Municipal 
Court  of  the  City  of  New  York,  Borough  of  Manhattan, 
Seventh  District. 

An  appeal  is  also  taken  from  said  judgment  of  the  Municipal 
Court. 

Francis  Raymond  Stark  of  counsel  [Joseph  L.  Egan  with 
him  on  the  brief],  Albert  T.  Benedict  and  Francis  Raymond 
Stark,  attorneys,  for  the  appellant. 

Ely  Rosenberg  of  counsel  [J.  M.  Cohen  with  him  on  the 
brief],  for  the  respondent. 

DOWLING,  J.: 

Plaintiff  was  in  Los  Angeles,  Cal.,  on  June  25,  1915,  on  his 
way  east,  and  at  six-thirty-five  p.  m.  of  that  day  he  entered 
defendant's  office  in  the  Santa  Fe  railroad  station  and 
tendered  to  defendant's  agent  a  tel^ram  to  be  sent  to  the 
superintendent  of  a  club  to  which  he  belonged  in  New  York  city, 
directing  that  his  mail  be  sent  to  him  at  Denver,  CoL  (general 
delivery),  until  further  notice.  The  charges  on  this  telegram 
were  one  dollar  and  one  cent.  Plaintiff  tendered  a  ten-dollar 
bill  and  one  cent,  when  the  agent  said,  ''  You  will  have  to  get 
change  for  that."  Plaintiff  demurred,  said  he  was  a  stranger, 
did  not  know  where  to  go  to  get  change,  and  as  his  wife  was 
on  the  waiting  train  he  did  not  want  to  leave  the  station. 
He  admits  there  was  a  ticket  office  in  the  station,  but  he 
made  no  effort  to  get  the  bill  changed,  and  went  to  the  train, 
got  his  wife  to  return  with  him  to  defendant's  office,  again 
tendered  the  ten  dollars  and  one  cent,  and  when  the  agent 
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refused  to  make  change,  tendered  a  five-dollar  bill  which  he 
had  obtained  from  his  wife,  but  the  agent  still  refused  to  make 
change.  Then  plaintiff,  saying  that  he  assimied  that  the  agent 
had  no  change  in  the  office,  but  that  he  should  have  had, 
searched  in  his  pockets  and  produced  in  the  presence  of  the 
agent  a  twenty-five-cent  piece,  a  fifty-cent  piece,  two  pennies 
and  a  Columbian  half  dollar.  The  agent  said,  "  I  see  you 
got  one  dollar  there  in  change."  Plaintiff  explained  that  one 
of  the  coins  was  a  Colmnbian  piece  and  exhibited  it  to  the 
agent  but  it  failed  to  impress  him,  for  he  replied:  "You 
have  got  that  $1  and  I  won't  take  any  more  than  that.  I  will 
tell  you  there  is  nothing  stirring.  I  will  tell  you  we  ain't 
got  no  change."  Plaintiff  would  not  give  up  the  Colmnbian 
half  dollar  to  make  up  the  exact  change,  for  although  he  admits 
he  had  received  it  at  its  face  value  he  wanted  to  keep  it 
because  it  was  worth  a  premimn  of  five  or  ten  cents.  Plaintiff 
made  no  further  effort  to  get  change,  and  the  telegram  was 
not  sent.  He  claims  that  on  the  second  day  following  he 
stopped  off  at  Colorado  Springs  and  stayed  there  over  night 
waiting  for  his  mail,  but  it  failed  to  reach  him.  He  has  been 
given  judgment  for  the  sixteen  dollars  paid  by  him  for  his 
hotel  bill  there  for  an  extra  day.  Concededly  he  intended 
to  stay  there  at  least  a  part  of  a  day  in  any  event.  I  am  of 
the  opinion  that  plaintiff  has  failed  to  establish  any  cause  of 
action  against  defendant.  It  was  the  duty  of  plaintiff  to  pay 
or  tender  its  usual  charges  for  sending  the  telegram.  (White  v. 
Western  Union  Telegraph  Co.,  153  App.  Div.  686.)  He  made 
no  tender  of  the  exact  amount  of  the  charges,  and  it 
affirmatively  appears  that,  to  the  knowledge  of  the  defendant's 
agent,  plaintiff  had  in  his  possession  the  exact  change  to  pay 
the  same.  Plaintiff's  expectation  of  realizing  a  premium  of 
five  or  ten  cents  on  the  Columbian  half  dollar  did  not  justify 
his  refusal  to  pay  the  exact  charges,  nor  was  the  coin  shown 
to  be  such  a  rarity  as  to  warrant  a  desire  to  retain  it  rather 
than  turn  it  over  to  satisfy  defendant's  tolls.  Furthermore, 
the  alleged  financial  loss  to  plaintiff  is  not  shown  to  have 
been  the  necessary  consequence  of  the  refusal  to  sead  the 
telegram  in  question. 

The  determination  of  the  Appellate  Term  and  the  judg- 
ment of  the  Municipal  Court  will  be  reversed,  with  costs  to 
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appellant,  and  judgment  directed  in  favor  of  defendant,  with 
costs. 

Clarke,  P,  J.,  Laughun,  Scott  and  SMrra,  JJ.,  concurred. 

Determination  and  judgment  reversed,  with  costs  to  appel- 
lant, and  judgment  directed  in  favor  of  defendant,  with  costs. 


Alan  H.  Colcord,  Respondent,  v.  Banco  Db  Tamattlipas, 

Appellant. 

First  Department,  January  18,  1918. 

BUl8  and  notes  —  inquiry  as  to  funds  of  drawer  —  acknowledg- 
ment that  drawer  has  requisite  funds  on  deposit  does  not  amount 
to  acceptance  of  biU  —  pleading  —  complaint  not  stating  cause 
of  action  —  foreign  law  not  weU  pleaded. 

Where  a  foreign  bank,  upon  which  a  bill  of  exchange  was  drawn,  on  receiving 
a  telegram  from  another  bank  which  was  contemplating  the  purchase  of 
the  bill  inquiring  whether  the  defendant  would  pay  a  draft  of  the  drawer 
for  a  certain  sum  of  money,  replied  by  telegram  that  such  draft  was  good, 
it  did  not-  thereby  accept  the  draft  and  is  not  liable  thereon. 

The  defendant's  reply  stating  that  the  draft  was  good  meant  only  that 
the  drawer  had  the  amount  of  the  draft  at  that  time  on  deposit  with  the 
defendant  and  did  not  bind  it  to  hold  the  funds,  or  amount  to  an  acceptance. 

A  drawee  cannot  be  held  liable  upon  a  contract  of  acceptance  external  from 
the  bill  unless  the  language  used  clearly  and  unequivocally  imports  an 
absolute  promise  to  pay. 

The  plaintiff  cannot  recover  on  a  second  cause  of  action  restating  the  facts 
aforesaid  and  also  alleging,  in  substance,  that  imder  the  law  of  Mexico, 
where  the  draft  was  drawn  and  where  the  drawee  resided,  a  drawee  must 
accept  or  refuse  to  accept  on  the  same  day  a  draft  is  presented  for  that 
purpose,  and  if  the  drawee  allows  the  day  to  pass  without  returning  the 
draft  he  is  liable  for  its  payment,  and  that  the  drawee  retained  the  draft 
for  a  much  longer  period,  where  the  allegations  do  not  show  that  said  law 
was  in  effect  when  the  transactions  occurred.  A  demiurer  will  be  sustained 
to  a  complaint  which  merely  sets  forth  the  facts  aforesaid. 

Pagb,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  Banco  De  Tamaulipas,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  oflBce  of  the  clerk  of  the  county  of 
New  York  on  the  9th  day  of  July,  1917,  overruling  its  demurrers 
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to  the  first  and  second  causes  of  action  set  forth  hi  the  second 
amended  complamt. 

Eugene  CongleUm  of  counsel  [Rounds^  Hatch,  DiXlingham 
&  Debevoisey  attorneys],  for  the  appellant. 

George  H.  Porter  of  counsel  [RvMy  Wood  &  MoUoy,  attor- 
neys], for  the  respondent. 

DowuNG,  J.: 

The  facts  upon  which  the  two  causes  of  action  herein  are 
based  are  set  forth  in  the  complaint  as  follows:  The  First 
State  Bank  and  Trust  Company  (assignor  of  the  claim  in 
question  to  plaintifiT)  is  a  banking  corporation  organized  xmder 
the  laws  of  the  State  of  Texas,  and  having  its  principal  place 
of  business  at  Laredo,  Tex.  It  is  hereinafter  referred  to  as 
the  State  Bank.  Defendant  is  a  banking  corporation  organ- 
ized under  the  laws  of  the  Republic  of  Mexico  and  having 
its  principal  place  of  business  at  Tampico  in  the  State  of 
Tamaulipas,  Republic  of  Mexico.  On  February  28,  1914, 
C.  Barreda,  as  municipal  president  of  the  city  of  Nuevo 
Laredo,  a  mtmicipality  in  tibe  Republic  of  Mexico,  made  a 
certain  draft  or  bill  of  exchange  in  writing.  This  (as  well 
as  all  the  other  writings  hereinafter  referred  to)  was  in  the 
Spanish  language,  and  translated  into  English  read: 

"  $5,000.00  (Mexican  dollars) 
"  C.  Laredo,  Tamaulipas,  Feb.  28,  1914. 
''  At  three  days  sight  pay  by  this  Bill  of  Exchange,  in  this 
city,  to  the  order  of  The  First  State  Bank  of  Laredo,  Texas, 
the  sum  of  Five  thousand  Mexican  dollars. 

"  Value  which  you  will  charge  with  or  without  notice  to 
account  of 

To  the  Bank  of  Tamaulipas,  C.  BARREDA, 

Tampico,  Tampas  Municipal  President. 

"  (Endorsement)         (Seal)  Municipal  Government 

Constitutional  of  Laredo,  Tamaulipas. 

'  (Written).    C.  Laredo  Tampas  Feb.  28, 1914,  C.  Barreda 

(50  cent  Mexican  stamp  affixed).'' 

Said  draft  was  presented  to  the  State  Bank  for  purchase, 
which  thereupon  sent  the  following  tel^ram  to  defendant: 
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"  Labedo,  Texas,  March  3,  1914. 
"  Bank  of  Tamaumpas,  Tampicx),  Tamps.,  Mex. : 

"  Please  telegraph  us  immediately  if  you  will  pay  a  draft 
signed  C.  Barreda,  Municipal  President  Nuevo  Laredo,  for 
five  thousand  Mexican  dollars. 

"FIRST  STATE  BANK  &  TRUST  CO." 

To  this  defendant  replied  as  follows: 

"  Tampico,  Mexico,  March  5,  1914. 
"  First  State  Bank  &  Trust  Co., 

"Laredo,  Texas: 
"  Draft  C.  Barreda,  Municipal  President  Nuevo  Laredo,  for 
five  thousand  Mexican  dollars  is  good. 

"BANCO  De  TAMAULIPAS.'' 

On  the  same  day  defendant  wrote  the  State  Bank  as  follows: 

"  Tampico,  Tam.  Mex.,  March  5,  1914. 
"  First  State  Bank  &  Trust  Co., 

"Laredo,  Texas: 
"  Dear  Sirs. —  On  this  date  and  through  the  same  method 
we  have  answered  your  telegram  relative  to  Dr.  C.  Barreda's 
draft  for  five  thousand  Mexican  dollars,  which  we  confirm 
as  per  enclosed  transcript. 

"  Yours  truly, 
"BANCO  De  TAMAULIPAS, 

"  P.  ASSEMAT,  J.  J.  DiAS, 

"  Mffr.  Cashier  J' 

The  transcript  inclosed  was  as  follows: 

"  Transcript  of  the  telegram  which  the  Banco  de  Tamaulipas 
addresses  to  First  State  Bank  and  Trust  Co.,  Laredo,  Texas, 
on  March  5, 1914. 

"  Draft  C.  Barreda,  Mayor  of  New  Laredo,  for  five  thou- 
sand dollars  is  good." 

The  State  Bank  relying  upon  the  faith  of  the  correspondence 
quoted*  bought  the  draft  in  question,  paying  5,000  Mexican 
dollars  therefor,  and  after  indorsing  it,  so  as  to  make  it  pay- 
able to  any  bank,  banker  or  trust  company,  transmitted  the  draft 
so  indorsed  tp  defendant  and  duly  presented  it  and  demanded 
payment.    Thereafter  defendant  telegraphed  to  the  State  Bank : 
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"  Tampicx),  March  19,  1914. 
"  We  return  remittance  9336  because  it  is  not  correct.    We 
are  writing.  BANCO  De  TAMAULIPAS." 

The  letter  which  followed  was  in  these  terms: 

"  Tampico,  Tam.,  Mex.,  March  19«fe,  1914. 
"  FmsT  State  Bank  and  Trust  Co., 

"  Laredo,  Texas: 
"  Dear  Sirs. —  We  confirm  our  telegram  of  even  date  as 
per  enclosed  copy. 

"  Accordingly  we  return  your  remittance  No.  9336  for  its 
lacking  of  two  signatures,  to  wit :  Faustino  Garza's  as  Finance 
Commissioner  and  the  signature  of  Dr.  Adolfo  Salinas  Puga 
as  Health  Commissioner  of  Nuevo  Laredo.  It  also  lacks  the 
official  seal  of  the  municipal  corporation. 

"  Once  the  above  requisites  having  been  fulfilled  we  will  have 
no  objection  to  honoring  the  remittance  herewith  returned. 

"  We  have  charged  you  with  $5.54  for  telegram  expenses. 
We  are  yours  respectfully, 

"  BANCO  De  TAMAULIPAS. 
"  P.  AssEMAT,  J.  J.  Diaz, 

^^  Manager.  Cashier J^ 

Inclosed  therewith  was  a  copy  of  said  telegram  of  March 
19,  1914. 

The  State  Bank  procured  the  signing  of  the  draft  by  the 
two  officials  referred  to  in  the  letter  and  also  the  affixing 
of  the  seal  of  the  municipal  corporation  thereto  and  in  this 
condition  it  was  returned  to  defendant  and  again  duly  presented 
for  payment.  The  defendant  retained  the  draft  in  its  posses- 
sion from  March  24,  1914,  to  December  8,  1914,  ignoring 
repeated  demands  to  pay  the  same  between  March  29,  1914, 
and  October  31,  1914,  on  which  latter  date  it  refused  payment 
and  still  refuses  to  pay  the  same.  It  is  alleged  that  when  said 
draft  was  accepted  and  when  it  was  presented  for  payment 
the  drawer  thereof  had  deposited  with  the  defendant  funds 
sufficient  to  pay  the  same  and  which  had  been  so  deposited 
for  that  purpose. 

The  first  cause  of  action  is  based  on  the  theory  that  defend- 
ant's telegram  of  March  fifth  constituted  an  acceptance  of 
the  draft  in  question  and  that  defendant  was,  therefore,  liable 
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to  pay  the  same.  I  do  not  believe  that  defendant's  telegram 
of  March  fifth  can  be  mterpreted  to  be  an  acceptance  of  the 
draft  in  question,  nor  as  a  promise  to  accept  the  same.  The 
State  Bank  telegraphed  defendant  an  explicit  question  as  to 
whether  defendant  would  pay  a  certain  described  draft. 
Defendant  did  not  reply  to  this  question  directly,  nor  does 
it  appear  that  it  was  under  any  duty  or  obligation  so  to  do. 
The  State  Bank  did  not  say  in  its  telegram  that  it  was  about 
to  buy  the  draft  upon  the  faJth  of  defendant's  reply.  Defend- 
ant replied  only  that  the  draft  was  good,  which  reasonably 
meant  only  that  C.  Barreda,  as  mimicipal  president  of  Nuevo 
Laredo,  then  had  on  deposit  with  defendant  at  least  the  sum 
of  5,000  Mexican  dollars,  but  gave  the  State  Bank  no  right 
to  assume  that  defendant  would  hold  the  funds  to  meet  the 
draft  or  would  itself  accept  or  pay  the  draft.  On  the  contrary, 
the  very  form  of  the  reply,  not  answering  directly  the  ques- 
tion as  to  whether  defendant  would  pay  the  draft,  was  sufl5- 
cient  to  put  the  State  Bank  on  its  guard  and  cause  it  to  either 
require  an  explicit  answer  from  defendant  as  to  whether  it 
would  accept  and  pay  the  draft,  or  to  proceed  further  at 
its  own  risk.  The  defendant  had  no  control  over  the  State 
Bank's  transactions  with  Barreda  and  it  was  the  business  of 
the  State  Bank  to  protect  itself  in  its  dealings  with  him  and 
to  make  certain  that  the  draft  would  be  accepted  by  defendant 
before  it  parted  with  its  money  on  the  faith  of  the  draft. 
An  acceptance  is  a  contract  and  there  are  no  words  used  by 
defendant  in  the  telegram  which  can  be  interpreted  to  mean 
that  it  agreed  to  accept  the  draft.  In  First  Nati&nal  Bank  of 
Atchison,  Kansas,  v.  Commercial  Savings  Bank  (74  Kan.  606) 
an  acceptance  was  sought  to  be  based  upon  the  following 
telegrams  passing  between  the  parties: 

"  Adrian,  Mich.,  October  15,  1903. 
"  First  National  Bank,  Atchison,  Kan.  : 
"  Is  J.  F.  Donald's  check  on  you  $350.  good? 

"COMMERCIAL  SAVINGS  BANK." 

"  ATcmsoN,  Kan.,  October  15,  1903. 

"  COBIMERCIAL  SAVINGS  BaNK,  AdRIAN,   MiCH.  : 

"  J.  F.  Donald's  check  is  good  for  sum  named. 

"FIRST  NATIONAL  BANK." 
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In  that  case  Donald  was  a  depositor  in  the  Kansas  bank 
and  drew  a  check  upon  it  for  $350  to  a  payee,  who  indorsed 
and  delivered  it  to  a  third  party,  who  in  turn  indorsed  and 
delivered  it  to  the  Michigan  bank.  Donald  stopped  payment 
on  the  check  before  it  was  presented  for  payment,  and  the 
Michigan  bank  sued  the  Kansas  bank  for  the  face  of  the 
check  and  interest,  claiming  it  had  been  accepted  in  writing, 
and  that  it  had  been  purchased  for  value  on  liie  faith  of  such 
acceptance.  The  court  held  that  the  drawee  of  a  check  could 
not  beheld  liable  upon  a  claimed  contract  of  acceptance,  external 
to  the  bill,  unless  the  language  used  clearly  and  unequivocally 
imported  an  absolute  promise,  and  that  the  response  that  a 
check  was  ''  good  for  sum  named  "  was  not  such  a  promise. 
In  that  case  the  reply  was  strictly  responsive  to  the  question, 
but  the  court  said:  ''  It  indicates  no  clear  intention  to  make 
Donald's  check  good  whenever  presented  and  whatever  the 
condition  of  his  account.  It  is  entirely  consistent  with  the 
simple  purpose  to  state  Donald's  standing  at  the  bank  on  the 
day  of  the  telegram.  It  fairly  means:  '  Donald's  account 
is  now  sufficient  to  meet  a  check  for  the  sum  named.'  The 
writings  are  not  equal  to  the  imambiguous  and  unequivocal 
*  Will  you  pay?  '  and  '  We  will  pay.'  "  So  also  in  Kahn  v. 
Wdlion,  46  Ohio  St.  195,  it  was  held  that  while  an  affirmative 
answer  by  the  bank  to  a  general  inquiry  whether  checks  of 
a  person  named  for  a  specified  sum  are  good  is  information 
that  such  person  has  on  deposit,  subject  to  check,  money  to 
that  amoimt,  it  does  not  constitute  an  acceptance  or  cer- 
tification of  or  otherwise  create  an  obligation  on  the  bank 
to  pay,  checks  which  the  inquirer  may  then  hold.  The 
tel^raphed  query  in  that  case  was,  ''  Are  M.  A.  Walton's 
checks  for  $2,000  good?  "  to  which  the  bank  answered:  *'  Yes, 
sir."  In  the  course  of  its  opinion  the  court  said:  *'  It  is 
manifest  there  was  no  acceptance,  or  certification  of  the 
checks  in  question  in  this  case.  The  telegraphic  correspond- 
ence between  the  bank  and  Kahn's  agent  amounted  to  no 
more  than  an  assurance  that  valid  checks  to  the  amount 
stated,  drawn  by  Walton,  or  that  might  be  drawn  by  him 
were  then  good.  No  particular  checks  were  mentioned  in 
the  inquiry,  nor  any  intimation  given  that  the  enquirer  had 
receiv^,  or  was  about  to  receive  such  checks;  nor  had  the 
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bank  any  means  of  identifying  the  checks  to  which  the  inquiry 
related.  Its  telegram,  therefore,  did  not  commit  the  bank 
to  the  payment  of  any  particular  check.  At  most,  it  was  infor- 
mation that  Walton  had,  at  its  date,  money  on  deposit  to 
the  amomit  stated,  subject  to  check.  Espy  v.  Bank  of  Cin- 
dnnati,  18  Wall.  604." 

In  Myers  v.  Union  National  Bank  (27  HI.  App.  254)  the 
query  telegraphed  to  the  defendant  bank  was,  "  Will  drafts 
for  thirty-ei^t  hundred  dollars,  made  by  J.  R.  Snyder  on 
you  be  paid  if  presented  Monday? "  to  which  the  reply  was 
sent:  "  Drafts  named  are  good  now."  The  funds  of  the 
drawer  having  been  paid  out  to  meet  other  checks,  it  was 
sought  to  hold  the  defendant  for  the  drafts  in  question  as 
upon  a  virtual  acceptance  for  certification.  The  defendant 
was  held  not  to  be  liable,  as  it  had  not  accepted  the  drafts. 
The  court  said :  "  An  acceptance  is  a  contract,  and  does  not 
differ  from  other  contracts  in  the  essential  requirement  of  a 
meeting  of  minds.  A  bank  is  not  bound  to  accept  by  tele- 
gram the  checks  or  drafts  of  its  depositors,  although  in 
possession  of  funds  to  pay.  Its  duty  in  such  cases  is  to 
accept  a  draft,  or  pay  a  check,  only  on  presentment.  One 
relying  on  a  tel^ram  as  an  acceptance,  should  see  to  it  that 
the  language  used  will,  at  least,  fairly  bear  the  meaning.  Rees 
et  al.  V.  Warwick,  3  Eng.  C.  L.,  467." 

These  cases  support  the  general  rule  as  laid  down  in  Daniel 
on  Negotiable  Instruments  (6th  ed.,  vol.  1,  p.  600):  "There 
is  no  doubt  that,  in  the  absence  of  statutory  interdiction,  an 
acceptance  may  be  upon  a  separate  paper,  as  in  a  letter,  for 
mstance,  as  well  as  upon  the  bill  itself.  The  drawee  cannot 
be  held  liable  upon  a  contract  of  acceptance  external  to  the 
bill,  unless  the  language  used  clearly  and  unequivocally 
imports  an  absolute  promise  to  pay.  Thus  a  written  promise 
to  accept  an  existing  bill,  or  '  that  it  shall  meet  with  due 
honor; '  or  that  the  drawee  '  will  accept  or  certainly  pay  it,' — 
or  any  other  equivalent  language,  has  been  held  to  amount 
to  acceptance.  But  if  the  language  be  equivocal  —  if  it  be 
merely  stated  'Your  bill  shall  have  attention,'  it  is  not 
sufficient." 

The  Negotiable  Instruments  Law  of  New  York  (Consol. 
Lawsi  chap.  38  [Laws  of  1909,  chap.  43],  §  222)  provides 
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that  "  Where  an  acceptance  is  written  on  a  paper  other 
than  the  bill  itself,  it  does  not  bind  the  acceptor,  except  in 
favor  of  a  person  to  whom  it  is  shown  and  who,  on  the  faith 
thereof,  receives  the  bill  for  value." 

It  follows  as  the  result  of  the  reasoning  of  the  foregoing 
cases  that  the  State  Bank  had  no  right  to  rely  on  defendant's 
telegram  that  the  draft  was  good  in  purchasing  it,  but  should 
have  insisted  on  a  direct  answer  to  a  question  whether  defend- 
ant would  accept  or  pay  the  draft.  Not  having  done  so, 
and  defendant  not  having  said  in  its  telegram  that  it  would 
either  accept  or  pay  the  draft,  the  latter  is  not  liable.  The 
case  of  Garrettson  v.  North  Atchison  Bank  (39  Fed.  Rep.  163)  is 
not  controlling  here,  for  in  that  case  the  question  was,  "  Will 
you  pay  James  Tate's  check  on  you  twenty-two  thousand 
dollars?  Answer,"  and  the  reply  was:  "  James  Tate  is  good. 
Send  on  your  paper."  In  its  opinion  the  court  laid  stress  on 
the  last  words,  "  Send  on  your  paper,"  as  clearly  implying 
that  it  was  to  be  sent  on  for  payment  and  not  merely  for 
acceptance.  No  such  words  were  used  in  the  case  at  bar.  The 
demurrer  to  the  first  cause  of  action  should  have  been  sustained. 

The  second  cause  of  action,  after  restating  all  the  facts 
alleged  in  the  first  cause  of  action  except  the  assignment  of 
the  claim  and  the  retention  of  the  draft  and  refusal  to  pay 
same  by  defendant,  sets  forth  that  defendant  when  the  original 
draft  was  presented  to  it  for  acceptance  and  for  payment, 
failed  and  neglected  to  accept  or  pay  it;  that  the  State  Bank 
caused  the  additional  signatures  and  municipal  seal  to  be 
afiixed  to  the  draft  as  requested  by  defendant  in  its  letter  of 
March  19,  1914,  and  again  on  March  28,  1914,  the  State 
Bank  presented  the  draft  to  defendant  ''for  formal  accept- 
ance and  also  for  payment;"  that  defendant  had  promised 
to  formally  accept  and  pay  the  draft  (realleging  the  original 
telegram  and  the  reply  thereto),  but  instead  refused  and  still 
refuses  to  keep  its  said  promise;  that  defendant  retained  the 
draft  in  its  possession  from  the  time  of  its  presentation  until 
December  8,  1914,  and  during  the  whole  of  said  time  failed 
to  formally  accept  or  pay  the  draft  although  repeated  demands 
for  payment  were  made,  imtil  October  31,  1914,  when  it 
notified  the  State  Bank  of  its  refusal  to  formally  accept  or 
pay  "  said  draft."    It  is  then  averred: 
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"  Sixth.  That  in  and  by  the  law  of  Mexico  it  was  then  and 
there  provided  that  when  a  draft  of  the  character  of  the 
draft  herein  set  forth  is  presented  for  acceptance,  the  drawee 
must  accept  it  or  refuse  plainly  his  acceptance  on  the  same 
day  in  which  the  bearer  presents  it  for  that  purpose.  And 
it  is  also  the  law  of  Mexico  that  if  the  drawee  allows  the  day 
to  pass  without  returning  such  draft,  he  will  be  liable  for  its 
payment." 

The  assignment  of  this  cause  of  action  to  plaintiff  is  then 
alleged.  This  cause  of  action  proceeds  upon  the  theory  that 
the  telegram  of  March  fifth  was  not  an  acceptance  but  an 
agreement  to  accept,  for  the  breach  of  which  defendant  is 
equally  liable.  For  the  reasons  heretofore  assigned,  I  do  not 
believe  the  telegram  in  question  was  an  agreement  to  accept, 
any  more  than  it  was  an  acceptance.  In  so  far  as  plaintiff 
pleads  upon  the  alleged  telegram  as  an  agreement  to  accept, 
I  believe  the  complaint  is  demurrable.  Plaintiff  does  not  set 
forth  any  acts  done  by  his  assignor,  liability  assumed  by  it, 
or  moneys  paid  out  by  it,  after  the  receipt  of  the  defendant's 
letter  of  March  nineteenth,  nor  does  he  seek  to  predicate  any 
liability  thereupon.  Had  the  State  Bank  paid  out  its  moneys 
only  after  the  receipt  of  that  letter,  a  very  different  question 
would  have  been  presented.  The  statute  law  of  Mexico 
sought  to  be  pleaded  not  only  raises  a  new  theory  of  defend- 
ant's liability  inconsistent  with  the  remaining  allegations  of 
the  second  cause  of  action  (which  are  based  solely  on  the  ground 
that  the  original  telegram  of  defendant  was  an  agreement  to 
accept),  but  that  law  is  so  inartificially  pleaded  that  it  is  not 
made  applicable  to 'the  state  of  facts  set  forth.  It  is  said 
that  ''  in  and  by  the  law  of  Mexico  it  was  then  and  there 
provided  "  that  the  drawee  must  accept  or  refuse  acceptance 
at  a  certain  time,  but  whether  this  law  was  in  effect  when 
the  transactions  in  question  occurred  does  not  appear.  It  is 
also  alleged  that  "  it  is  also  "  the  law  of  Mexico  that  if  the 
drawee  allows  a  day  to  pass  without  returning  the  draft,  he 
will  be  liable  But  this  allegation  is  also  vague  as  to  time 
and  it  does  not  clearly  show  that  the  law  was  to  the  effect 
quoted  when  the  transactions  between  the  parties  were  had. 
For  all  these  reasons,  the  demurrer  to  the  second  cause  of 
aGtioD>  should  also  have  been  sustained. 
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The  order  appealed  from  will  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  demurrers  to  the  first  and 
second  causes  of  action  sustained,  with  ten  dollars  costs,  with 
leave  to  plaintiff  to  serve  a  further  amended  complaint  as  to 
said  causes  of  action  on  payment  of  said  costs. 

Clarke,  P.  J.,  Laughun  and  Smith,  J  J.,  concurred;  Paqb, 
J.,  dissented. 

Page,  J.  (dissenting): 

The  sufficiency  of  the  allegations  of  the  first  cause  of  action 
depends  upon  whether  the  exchange  of  telegrams  of  March 
third  and  fifth  constitutes  an  acceptance  of  the  draft  so  that 
the  defendant  became  primarily  liable  thereon.  In  my 
opinion  it  does.  If  the  draft  had  been  presented  to  the 
defendant  and  some  one  duly  authorized  had  written  "  good '' 
upon  the  face  thereof  and  signed  the  name  of  the  defendant, 
there  could  be  no  doubt  but  that  this  would  be  equivalent 
to  an  acceptance  of  a  negotiable  bill  of  exchange  in  favor 
of  the  holder  for  the  amoimt  specified  therein.  {Meads  v. 
Merchants'  Bank  of  Albany,  25  N.  Y.  143,  146.)  The  accept- 
ance to  be  binding  in  favor  of  a  holder  who  has  parted  with 
value  upon  the  faith  thereof,  does  not  have  to  be  upon  the 
instrument  itself.    The  Negotiable  Instruments  Law  provides: 

"  §  222.  Acceptance  by  separate  instrument.  Where  an 
acceptance  is  written  on  a  paper  other  than  the  bill  itself, 
it  does  not  bind  the  acceptor  except  in  favor  of  a  person  to 
whom  it  is  shown  and  who,  on  the  faith  thereof,  receives  the 
bill  for  value."  (Consol.  Laws,  chap.  38  [Laws  of  1909,  chap. 
43],  §222.) 

A  telegram  satisfies  the  requirements  of  the  statute;  it 
is  a  writing  and  the  method  of  its  transmission,  whether 
by  mail  or  telegraph,  is  immaterial.  {MolsorCs  Bank  of 
Montreal  v.  Howard,  40  N.  Y.  Super.  Ct.  [8  J.  &  S.]  15,  20.) 
The  telegram  was  understood  to  be  an  acceptance  and  rely- 
ing thereon  plaintiflf's  assignor  discounted  it.  Fairly  construed 
I  do  not  believe  that  the  telegram  of  the  defendant  merely 
meant  that  C.  Barreda,  as  municipal  president  of  Nuevo 
Laredo,  then  had  on  deposit  with  defendant  at  least  the 
sum  of  5,000  Mexican  dollars.  The  mquiry  of  plaintiff's 
assignor  was:    "  Please  telegraph  us  immediately  if  you  will 
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pay  a  draft  signed  C.  Barreda,  Municipal  President  Nuevo 
Laredo,  for  five  thousand  Mexican  dollars."  This  was  not 
an  inquiry  as  to  the  validity  of  the  draft  or  as  to  the  suflSciency 
of  the  account  of  the  depositor.  It  was  an  explicit  request 
for  an  acceptance  of  a  specified  draft  for  a  definite  amount. 
The  answer  returned  was  such  that  had  it  been  placed  on 
the  draft  it  would  have  constituted  an  acceptance.  In  my 
opinion  it  should  be  so  construed. 

A  similar  case  to  the  one  at  bar  is  Garrettsan  v.  North 
Atchison  Bank  (39  Fed.  Rep.  163),  cited  by  Mr.  Justice 
DowLiNG.  The  opinion  in  the  Circuit  Court  of  Appeals 
North  Atchison  Bank  v.  Garretson  (51  Fed.  ^Rep.  168)  did 
not  lay  stress  on  the  words  "  Send  on  your  paper."  That 
court  said:  "  The  question  put  to  the  bank,  and  to  which 
an  answer  was  requested  was  not  whether  Tate  was  good 
but  whether  the  bank  would  pay  his  check  for  a  given 
sum.  It  cannot  be  supposed  that  the  bank  intended  to 
return  an  ambiguous  answer  for  the  purpose  of  misleading 
the  party  asking  the  question  and,  therefore,  if  the  answer 
had  been  limited  to  the  words,  'Tate  is  good,'  there  would 
be  ground  for  holding  that  the  bank  thereby  intended 
an  aflSrmative  answer  to  the  categorical  question  put  to  it; 
but  all  doubt  is  put  at  rest  by  the  remaining  words  of  the 
answer  to  wit,  *  Send  on  your  paper' "  (p.  170).  In  the  case 
at  bar,  the  defendant  replied  that  "  Draft  C.  Barreda, 
Municipal  President,  Nueva  Laredo,  for  five  thousand  Mexican 
dollars  is  good,"  the  plaintiff's  assignor  was  justified  in 
believing  that  the  defendant  meant  that  if  the  plaintiff's 
assignor  sent  in  the  draft  it  would  pay  it,  and  where  on  the 
faith  of  that  promise  the  plaintiff's  assignor  purchased  the 
draft,  the  defendant  became  liable  for  the  payment  of  the  draft. 

The  second  cause  of  action  sufficiently  states  a  promise  of 
acceptance,  not  alone  from  the  facts  above  mentioned,  but 
also  from  the  later  occurrence.  When  the  draft  was  pre- 
sented to  the  defendant  bank  it  returned  it,  explaining  that 
there  were  two  signatures  and  the  official  seal  of  the  munici- 
pality lacking.  The  letter  further  said:  "  Once  the  above 
requisites  having  been  fulfilled  we  will  have  no  objection  to 
honoring  the  remittance  herewith  retiuned."  This  letter  is 
App.  Djv;— Vol.  CLXXXI.       30 
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evidence  that  the  defendant  considered  itself  bound  by  the 
telegram  of  March  fifth. 

The  plaintiff's  assignor  secured  the  two  signatures  and  the 
municipal  seal  and  returned  the  same.  It  is  urged  that 
there  is  no  consideration  for  this  promise  as  the  plaintiff's 
assignor  had  already  paid  the  money  for  the  draft.  In  my 
opinion  the  performance  of  the  condition  imposed  was  a 
sufficient  consideration  for  the  agreement  to  accept. 

The  fact  that  a  draft  is  discoimted  before  acceptance  does 
not  render  the  acceptance  without  consideration.  "  It  is  the 
settled  law  of  this  State  that  the  right  of  the  holder  of  a 
draft  against  the  acceptor  is  not  affected  by  the  mere  fact 
that  he  discounted  the  draft  before  acceptance."  {Iselin  v. 
Chemical  Nat.  Bank,  16  Misc.  Rep.  437, 438.)  After  the  draft 
was  returned  in  its  completed  form  the  defendant  retained 
it  for  several  months.  These  facts  would  afford  a  considera- 
tion because  the  plaintiff's  assignor  was  deprived  of  the  right  to 
immediately  proceed  against  the  drawer;  forbearance  is  neces- 
sarily granted.     {Mechanics^  Bank  v.  Livingston^  33  Barb.  458.) 

In  my  opinion  the  order  overruling  the  demurrers  to  both 
causes  of  action  should  be  affirmed. 

Order  reversed,  with  ten  dollars  costs,  and  motion  denied, 
with  ten  dollars  costs,  and  demurrers  sustained,  with  leave  to 
plaintiff  to  amend  on  payment  of  costs. 


Elfriede  L.  Barden,  Respondent,  v.  The  New  York  Cen- 
tral Railroad  Company,  Appellant. 

First  Department,  January  18,  1918. 

Carriera  —  negligence  —  contributory  negligence  —  liability  of  rail- 
road company  for  loss  of  Jewelry  left  by  pasBenger  in  dining  car  — 
evidence  —  presumption  as  to  commiBsion  of  crime  —  appeal-— 
when  exception  to  erroneous  charge  not  necessary. 

In  an  action  by  a  passenger  of  defendant  railroad  oompany  to  recover  for 
the  loss  of  jewelry  valued  at  about  SI  ,200,  claimed  by  her  to  have  been 
tied  in  a  handkerchief  and  left  in  the  defendant's  dining  car  upon  the 
table,  evidence  examined;  and  held,  insufficient  to  establish  proof  of  theft, 
or  negligence  of  the  defendant,  rendering  it  IJM>1^  fQ?.  ^e  lo^s. 
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No  one  is  presumed  to  have  committed  a  erime;  the  presumption  is  otherwise. 
Whether  or  not  the  plaintiff  was  guilty  of  contributory  negligence  in  leaving 

her  jewelry  tied  in  a  handkerchief  upon  the  table  in  the  defendant's  dining 

car  was  a  proper  question  for  the  jury. 
An  exception  is  not  necessary  when   the  court  has  charged  on  an  entirely 

erroneous  theory. 

Appeal  by  the  defendant,  The  New  York  Central  Raikoad 
Company,  from  an  order  and  determination  of  the  Appellate 
Term  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  coimty  of  New  York  on  the 
1st  day  of  May,  1917,  affirming  a  judgment  of  the  City 
Court  of  the  City  of  New  York  entered  upon  the  verdict  of 
a  jury,  and  also  affirming  an  order  denying  defendant's  motion 
for  a  new  trial. 

William  Mann  of  coimsel  [Martin  GiUigan  with  him  on 
the  brief],  Alex.  S.  Lyman,  attorney,  for  the  appellant. 

Ralph  M.  Frinkj  for  the  respondent. 

Smith,  J.: 

The  plamtiff  was  riding  upon  one  of  the  defendant's  trains. 
She  says  that  she  put  some  jewelry  of  the  value  of  about 
$1,200  in  a  handkerchief  and  tied  up  the  handkerchief.  She 
then  went  into  the  defendant's  dining  car  and  while  there 
put  the  handkerchief  with  the  jeweby  inclosed  upon  the 
dining  table.  She  previously  had  it  in  a  mesh  bag  but  had 
taken  it  out  of  the  mesh  bag  apparently  in  order  to  use  the 
handkerchief,  although  it  contained  these  diamonds.  She 
swears  that  when  she  left  the  dining  table  she  left  this 
handkerchief  with  these  diamonds  inclosed  upon  the  table, 
having  thrown  the  napkin  over  it  without  noticing  it.  In 
about  twenty  minutes  she  discovered  her  loss  and  came  back. 
She  claims  to  have  shown  that  no  one  else  could  have  come 
near  this  table  or  taken  these  diamonds  except  the  defendant's 
servants  and,  therefore,  theft  was  shown  on  their  part,  and  that, 
as  well  as  defendant's  negligence,  is  the  basis  of  her  recovery. 

There  is  no  sufficient  proof  of  theft.  No  man  is  presimied 
to  have  committed  a  crime  t—  the  presumption  is  otherwise. 
Even  if  there  be  some  evidence  of  defendant's  negligence, 
it  is  very  slight  and  I  doubt  if  there  be  enough  here  to  charge 
defendant  with  the  loss  of  the:  diamonds.    It  is  not  at  all 


Digitized  by 


Google 


308       Barden  v.  New  York  Central  Railroad  Co. 

First  Department,  January,  1918.  [VoL  181. 

impossible  that  she  may  have  taken  the  handkerchief  back 
with  her  into  the  other  car  and  lost  it  on  the  way^  or  dropped 
it,  or  that  the  handkerchief  may  have  been  taken  by  the 
woman  companion  even  after  she  got  back  into  the  other 
car.  The  plaintiff's  only  cause  of  action  here  is  for  negligence, 
and  I  am  imable  to  see  why  the  contributory  negligence  of 
the  plaintiff  is  not  a  complete  defense,  if  not  as  matter  of 
law,  certainly  shown  by  the  great  weight  of  the  evidence. 
The  jury  might  say  that  it  was  contributory  negligence  on 
her  part  to  place  a  handkerchief  containing  $1,200  worth 
of  jewelry  on  the  table  and  leave  it  in  the  dining  car  upon 
returning  therefrom.  It  is  true  that  the  court  charged  that 
there  was  no  question  of  contributory  negligence  and  the 
defendant's  counsel  did  not  take  an  exception  thereto;  but  an 
exception  is  not  necessary  when  the  defendant  has  been 
charged  on  an  entirely  erroneous  theory. 

In  the  cQ&eot  Hasbrouck  v.  N.  Y.  C.  &  H.  R.R.  R.  Co.  (202 
N.  Y.  363)  a  woman  was  traveling  to  another  place  to  attend 
a  reception.  She  allowed  the  trainmen  to  take  her  suitcase 
off  the  train,  and  when  the  suitcase  was  handed  back  to  her  it 
is  claimed  that  about  $1,500  worth  of  diamonds  had  been 
taken  therefrom.  Plaintiff  recovered.  In  that  case  there 
was  no  evidence  whatever  presented  on  the  part  of  the 
defendant  as  to  the  exercise  of  care,  and  no  witnesses  were 
sworn  for  the  defendant.  In  this  case  the  defendant  appar* 
ently  did  all  that  it  could  to  find  this  jewehy  but  was  unable 
to  do  so.  The  Court  of  Appeals  in  the  Hasbrouck  case  said 
that  the  question  of  contributory  negligence  did  not  enter 
into  that  case  because  that  was  a  case  of  bailment  where 
the  suitcase  had  been  intrusted  to  the  servant  of  the  defend- 
ant. There  is  here  no  case  of  bailment,  and  no  reason  appears 
why  contributory  negligence  is  not  a  defense  to  this  action. 

The  determination  appealed  from  and  the  judgment  and 
order  should  be  reversed  and  a  new  trial  granted,  with  costs 
in  all  courts  to  appellant  to  abide  the  event  of  the  action. 

Clarke,   P.   J.,   Laughlin,   Scott  and   Dowling,   JJ., 

concurred. 

Determination,  judgment  and  order  reversed^  new  trial 
ordered,  costs  to  appellant  to  abide  event. 
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Herman  Steiner  and  Others,  Copartners  Doing  Business 
under  the  Firm  Name  and  Style  of  Zucker,  Steiner  & 
Company,  Respondents,  v.  American  Alcohol  Company, 
Inc.,  Appellant. 

First  Department,  January  18,  1918. 

Statute  of  Frauds  —  oral  contract  to  deliver  merchandiae  of  more 
than  fifty  doUan  in  value  —  effect  of  fraudulent  representation  by 
seUer  that  it  would  perform  contract  without  reducing  same  to 
writing  —  pleading  —  complaint  —  sufficiency  of  aUegations  as 
to  fraud. 

An  oral  contract  to  deliver  merchandise  of  the  value  of  more  than  fifty 
dollars,  unenforcible  under  the  Statute  of  Frauds,  cannot  be  enforced 
ui>on  the  ground  that  the  seller  fraudulently  represented  that  it  was  not 
necessary  to  put  the  contract  in  writing,  as  it  would  be  in  fact  performed, 
the  purchaser  having  surrendered  no  rights  by  reason  of  such  fraudulent 
statement. 

Complaint  in  an  action  for  breach  of  such  a  contract,  alleging  that  the 
fraudulent  promise  without  intent  to  perform  the  same  was  made  for 
the  purpose  of  inducing  the  plaintiffs  not  to  purchase  stock  elsewhere, 
is  defective  for  failure  to  allege  more  fully  the  facts  and  circumstances 
ui>on  which  such  charge  of  fraudulent  motive  Is  based. 

The  mere  allegation  of  fraud  is  not  enough;  the  facts  and  circumstances 
showing  it  should  be  alleged,  with  a  characterization  of  their  fraudulent 
purpose. 

Appeal  by  the  defendant,  American  Alcohol  Company, 
Inc.,  from  an  order  of  the  Supreme  Court,  made  at  the  New 
York  Special  Term  and  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  8d  day  of  October,  1917, 
overruling  defendant's  demurrer  to  the  complaint  as  not 
stating  a  cause  of  action. 

J.  M.  Cohen  of  coimsel  [Max  Schenkman,  attorney],  for 
the  appellant. 

Stanley  Garten  of  counsel  [Garten^  Friesner  &  Shenfeld, 
attorneys],  for  the  respondents. 

Smith,  J.: 

The  action  is  brought  for  damages  for  a  breach  of  an  oral 
contract  to  deliver  merchandise  of  the  value  of  more  than 
fifty  dollars.     Upon  the  day  of  the  oral  contract  the  defend- 
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ant  assumed  to  confirm  the  same  by  a  letter  sent  to  the  plain- 
tiffs. The  oral  contract  was  made  upon  June  22,  1917. 
The  letter  from  the  defendant  to  the  plaintiffs  was  of  the 
same  date.  Upon  June  twenty-fifth  the  plaintiffs  wrote  to 
the  defendant  assuming  to  add  to  the  contract  certain  con- 
ditions which  were  not  included  in  the  statement  of  the  con- 
tract made  in  the  defendant's  letter  to  the  plaintiffs.  There- 
after, and  on  Jime  twenty-sixth,  the  defendant  wrote  to  the  plain- 
tiffs that  inasmuch  as  the  plaintiffs  chose  to  change  the  terms 
of  the  contract  the  defendant  refused  to  perform  tibe  contract. 

If  we  assume,  for  the  argument,  that  some  damage  is 
stated,  nevertheless  we  are  of  opinion  that  the  facts  alleged 
are  not  suflScient  to  create  any  liability  on  the  part  of  the 
defendant.  The  oral  contract  was  unenf orcible  by  the  Statute 
of  Frauds.  (Pers.  Prop.  Law  [Consol.  Laws,  chap.  41; 
Laws  of  1909,  chap.  45],  §  85,  as  added  by  Laws  of  1911, 
chap.  571.)  The  plaintiffs  seek  to  escape  the  force  of  this 
objection  by  alleging  that  the  defendant  represented  that 
it  was  not  necessary  to  put  the  contract  in  writing  because 
the  oral  contract  would  be  in  fact  performed,  and  that  this 
representation  was  fraudulent  because  there  was  no  intent 
at  that  time  to  perform  the  oral  contract.  But  no  right  has 
been  surrendered  by  reason  of  this  alleged  fraud.  The  plain- 
tiffs had  no  right  to  compel  that  contract  to  be  put  in  writing, 
and  while  contracts  are  often  canceled  for  fraud,  this  is  the 
first  suggestion  that  has  come  to  my  notice  from  the  bench 
or  bar  that  a  contract  can  be  made  by  fraud.  It  would  be 
an  easy  way  to  completely  nullify  the  Statute  of  Frauds  by 
claiming  that  an  oral  contract  made  unenf  orcible  because  not 
in  writing  was  made  good  by  the  fraudulent  intent  of  the  maker 
of  the  contract  at  the  time  of  its  making  not  to  perform  the 
same.  A  statement  of  the  proposition  would  seem  to  be  all 
that  is  necessary  for  its  refutation. 

The  plaintiffs  go  further  and  say  that  this  fraudulent 
promise  without  intent  to  perform  the  same  was  made  for  the 
purpose  of  inducing  the  plaintiffs  not  to  purchase  stock  else- 
where, and  relying  upon  the  promise  the  plaintiffs  were 
harmed  by  neglecting  to  take  the  opportunity  to  purchase 
these  goods  in  the  open  market.  It  is  hard  to  conceive  what 
motive  the  defendant  could  have  had  to  induce  the  plaintiffs 
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not  to  purchase  these  goods  elsewhere,  and  for  that  purpose 
to  have  fraudulently  made  a  contract  which  it  did  not  intend 
to  perform.  What  were  the  relations  of  the  parties  to  induce 
such  a  fraudulent  scheme?  In  face  of  the  extreme  improba- 
bility of  the  making  of  such  a  proposition  fraudulently,  we 
are  of  the  opinion  that  the  complaint  is  defective  for  failing 
to  allege  more  fully  the  facts  and  circumstances  upon  which 
such  charge  of  fraudulent  motive  is  based.  It  is  a  well-settled 
rule  of  pleading  in  a  case  of  fraud  that  the  mere  allegation 
of  fraud  is  not  enough,  but  the  facts  and  circumstances  show- 
ing the  fraud  should  be  alleged  with  a  characterization  of 
their  fraudident  purpose.  In  this  respect  we  deem  the  com- 
plaint insufficient. 

The  order  overruling  the  demurrer  should,  therefore,  be 
reversed,  with  ten  dollars  costs  and  disbursements,  and  the 
demurrer  sustained,  with  ten  dollars  costs. 

Clarke,  P.  J.,  Laughlin,  Scott  and  Dowlino^  JJ.» 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs,  and  demurrer 
sustained. 


Condon  Wrapping  Machine  Company,  Inc.,  Appdlant,  v. 
John  W.  Dearborn,  Respondent. 

First  Department,  January  18,  1918. 

Attaehment  —  validitj  of  attachment  against  non-resident  —  effect 
of  procurement  of  conaummation  of  contract  within  this  State. 

The  mere  procurement  by  the  father  of  the  plaintiff's  president,  without 
deceit  or  trickery,  of  the  consummation  of  a  contract  in  this  State  and 
the  payment  here  of  money  to  the  defendant,  a  non-resident,  does  not 
prevent  the  plaintiff  from  attaching  such  money  upon  a  claim  against  the 
defendant,  where  no  representation  was  made  to  him,  express  or  implied, 
that  he  would  be  free  to  remove  the  money  received  from  the  State,  or 
that  it  would  not  be  subject  to  any  legal  claims. 

Clabkb,  p.  J.,  dissented. 

Appeal  by  the  plaintiff,  Condon  Wrapping  Machine  Com- 
pany, Inc.,  from  an  order  of  the  Supreme  Court,  made  at 
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the  New  York  Special  Term  and  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  2d  day  of  August, 
1917,  vacating  an  attachment. 

Edwin  N.  Moore  of  coimsel  [Griggs^  Baldwin  &  Baldwin, 
attorneys],  for  the  appellant. 

R.  Hunter  McQuistion,  for  the  respondent. 

Smith,  J.: 

The  defendant  is  a  resident  of  Connecticut.  The  attach- 
ment was  obtained  in  this  State  upon  that  ground.  He  was 
the  owner  of  a  patent  and  also  of  some  drawings  in  which 
one  Thomas  F.  Condon  was  interested. 

From  the  defendant's  affidavit  it  appears  that  on  the  21st 
day  of  April,  1917,  the  said  Thomas  F.  Condon  and  the 
defendant  made  an  agreement  in  which  it  was  agreed  that 
Condon  was  to  pay  to  the  defendant  $1,000  for  the  said  patent 
and  the  said  drawings.  At  that  time  no  claim  was  made  by 
Condon  against  the  defendant  that  anything  should  be 
deducted  therefrom.  It  seems  that  they  had  prior  negotia- 
tions upon  patents  and  drawings  and  it  is  claimed  that  either 
Condon  or  this  plaintiflF  paid  to  some  patent  attorneys  in 
New  York  city  the  sum  of  $752.25.  This,  it  is  claimed,  was 
paid  in  behalf  of  the  defendant  and  is  the  claim  on  which 
this  property  has  been  attached. 

After  the  agreement  specified,  Condon  wrote  a  letta*  to 
the  defendant  on  April  27,  1917,  containing  the  following: 
"  As  I  imderstand,  you  are  to  send  me  a  complete  set  of 
blue  prints  of  the  machines  sent  to  the  Postum  Cereal  Com- 
pany recently  and  to  give  me  an  outright  assignment  of  the 
patent,  No.  1158186,  and  all  claims  arising  imder  it,  the 
consideration  of  which  is  to  be  $1,000.*' 

Upon  May  seventh  Condon  wrote  to  Dearborn  that  he 
would  send  him  a  check  in  settlement  as  soon  as  Dearborn 
sent  him  an  executed  assignment  and  a  set  of  the  blue  prints. 
Upon  May  ninth  the  defendant  wrote  to  Condon  in  answer 
to  the  letter  of  the  seventh  asking  as  to  certain  information 
as  to  what  tracings  and  sketchings  he  meant,  and  stated: 
"Upon  receipt  of  this  information  and  your  check,  I  will 
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send  you  the  drawings  and  assignment  papers,  or,  if  you  pre- 
fer, I  will  arrange  to  deliver  them  to  you.'^ 

Upon  May  tenth  Condon  wrote  to  the  defendant  that  he 
desired  all  tracings  and  pencil  sketches,  etc.,  and  further: 
"  Just  as  soon  as  the  above  mentioned  drawings,  etc.,  together 
with  the  signed  assignment  is  delivered,  I  will  be  glad  to 
make  settlement  with  you." 

Thereafter  the  defendant  wrote  to  Condon,  under  date  of 
May  sixteenth,  that  he  was  forwarding  the  patent  and  papers 
to  defendant's  attorney.  The  papers  were  sent  to  an  attorney 
in  New  York  city  with  directions  to  deliver  them  to  Condon 
upon  the  receipt  of  the  $1,000.  He  did  deliver  them  to 
Condon  and  received  the  $1,000  and  promptly  thereafter  this 
attachment  was  served  in  this  action  by  the  Condon  Wrap- 
ping Machine  Company,  this  plaintiff,  upon  the  $1,000  in  the 
hands  of  the  attorney. 

Upon  motion  the  court  set  aside  this  attachment  upon 
the  groimd  that  Thomas  F.  Condon  was  in  collusion  with  the 
Condon  Wrapping  Machine  Company,  of  which  his  son  was 
president,  and  induced  the  defendant  to  make  delivery  of  his 
patents  and  receive  the  moneys  in  this  State  in  order  that  the 
moneys  might  be  here  attached  in  an  action  to  recover  this 
sum  of  $752.25  from  the  defendant.  From  this  order  the 
plaintiff  here  appeals. 

It  is  undoubtedly  true  that  if  property  were  procured  to 
be  brought  within  the  State  by  the  trickery  or  device  of 
another  for  the  purpose  of  placing  an  attachment  thereon,  the 
attachment  would  be  vacated.  I  think  that  it  may  be  fairly 
assumed  that  Thomas  F.  Condon  intended  if  the  property 
were  delivered  to  him  in  this  State  and  the  moneys  paid  herein, 
to  attach  these  moneys  to  recover  this  $752.25.  I  am  unable 
to  find,  however,  that  he  used  any  artifice  or  deception  to  pro- 
cure the  defendant  to  consunmiate  the  sale  within  this  State. 

In  the  letter  of  May  ninth  the  defendant  writes  to  the 
plaintiff  that  upon  the  receipt  of  the  information  asked  for 
and  Condon's  check,  he  would  send  the  drawings  and 
assignment  papers,  "  or,  if  you  prefer,  I  will  arrange  to 
deliver  them  to  you.''  In  the  letter  of  May  tenth,  which  is 
in  answer  to  it,  Condon  answers,  as  soon  as  the  papers  are 
delivered,  that  he  will  be  glad  to  make  settlement.    I  have 
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here  recited  all  the  correspondence  passing  between  the  parties 
prior  to  the  sending  of  papers  here  for  transfer  and  it  would 
be  going  a  step  further  than  the  cases,  have  yet  gone  to  hold 
that  the  mere  procurement  without  deceit  or  trickery  of 
consummation  of  the  contract  in  New  York  State  prevented 
the  party  from  attaching  the  same  upon  a  claim  against  a 
defendant  residing  in  a  different  State.  All  the  cases  cited 
by  the  respondent,  or  by  the  judge  at  Special  Term,  are  cases 
where  the  party  had  been  tricked  into  the  State  by  the  pre- 
tense of  a  purpose  which  was  not  real. 

In  the  case  at  bar,  if  we  assume  that  the  defendant  was 
induced  to  bring  his  patent  into  the  State  for  delivery  here, 
it  was  for  the  purpose  of  getting  the  $1,000,  which  his  agent 
in  fact  received.  There  was  no  representation,  express  or 
implied,  that  he  should  be  free  to  remove  that  money  from, 
the  State,  or  that  it  would  not  be  subject  to  any  legal  claims 
that  might  be  made  against  the  same.  In  my  judgment  the 
attachment  was  valid  and  was  improperly  vacated,  and  the 
order  should  be  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  the  motion  denied,  with  ten  dollars  costs. 

liAuamiiN,  Scott  and  Dowling,  JJ.,  concurred;  Clarke, 
P.  J.,  dissented. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs,  and  attachment 
reinstated. 


W.  Burns  Trundle  and  Leigh  Bonsal,  as  Receivers  of  the 
Co-operative  Plate  Ice  Company  and  the  Baltimore 
Plate  Ice  Company,  Respondents,  v.  James  Beggs  & 
Company,  Appellant. 

First  Department,  January  18,  1918. 

Sale  —  breach  of  contract  —  action  to  recover  payments  upon 
theory  of  abandonment  and  reeciBsion  by  seller  —  evidence  — 
appeal  —  effect  of  directed  verdict. 

A  corporation  promised  to  obtain  guarantors  for  the  performance  of  a  con- 
tract to  purchase  machinery  of  the  defendant  of  the  value  of  about  $38,000, 
but  upon  failure  to  obtain  such  guarantors  the  contract  waa  modified 
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pennittiDs  the  corporation  to  pay  95,000  in  cash  at  onoe,  which  it  did, 
and  to  make  further  payments  before  the  property  was  delivered.  No 
guarantor  was  furnished  and  no  further  sums  were  paid  and  the  defend- 
ant did  not  make  delivery.  In  an  action  by  receivers  of  the  corporation 
to  recover  the  $5,000  upon  the  theory  that  the  contract  was  abandoned  and 
rescinded,  evidence  examined,  and 

Held,  that  findings  that  the  defendant  had  made  default  in  performance, 
and  that  plaintiff  had  duly  performed  all  conditions  precedent,  should 
be  reversed  and  a  new  trial  granted. 

A  motion  for  a  directed  verdict  is  simply  a  submission  to  the  court  to  decide 
the  facts  as  weU  as  the  law,  and  a  decision  of  fact  so  made  is  subject  to 
review  and  should  be  reversed  if  against  the  weight  of  evidence. 

Appeal  by  the  defendant,  James  Be^^  &  Company,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiffs, 
entered  in  the  ofl&ce  of  the  clerk  of  the  coimty  of  New  York 
on  the  5th  day  of  February,  1916,  upon  the  verdict  of  a  jury 
rendered  by  direction  of  the  court,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  8th  day  of  February,  1916, 
denying  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

Henry  B.  Twonibly  of  counsel  [Lemuel  Skidmore,  Jr.,  with 
him  on  the  brief].  Putney,  Twombly  &  Putney,  attorneys], 
for  the  appellant. 

WiUiam  S.  Bennet,  for  the  respondents. 

Sboth,  J.: 

The  Co-operative  Plate  Ice  Company,  a  corporation  newly 
formed,  whose  name  was  legally  changed  to  Baltimore  Plate 
Ice  Company,  sought  to  buy  some  machinery  from  the 
defendant  of  the  value  of  about  $38,000,  and  agreed  to 
present  to  the  defendant  a  guarantor  of  its  contract.  They 
were  unable  to  present  that  guarantor  and  the  parties 
thereafter  modified  the  agreement,  permitting  the  plaintiff, 
instead  of  furnishing  a  guarantor,  to  make  certain  pay- 
ments upon  the  contract  prior  to  the  delivery  of  the 
machinery  sought  to  be  purchased.  The  payments  thus 
permitted  to  be  made  in  substitution  for  the  guaranty 
consisted  of  S5,000  to  be  made  at  once,  which  payment  was 
in  fact  made.  It  consisted  also  of  the  payment  of  the  further 
8um3  within  about  three  months  and  before  the  property  was 
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to  be  delivered,  amounting  to  about  $25,000.  The  plaintiffs 
endeavored  to  show  that  $5,000  only  was  required  to  be  paid 
before  the  delivery  of  the  machinery  as  the  substituted  agree- 
ment, but  the  evidence  is  so  improbable  and  so  unsatisfactory, 
and  the  correspondence  subsequent  to  the  making  of  this 
substituted  agreement,  showing  the  constant  endeavor  on  the 
part  of  the  plaintiffs  to  get  the  guarantor  for  their  contract, 
indicate  positively  to  my  mind  that  the  defendant  never 
agreed  to  deliver  that  machinery  upon  an  advance  payment 
of  only  $5,000. 

No  guarantor  was  ever  furnished  and  no  further  sums 
were  ever  paid,  and  the  defendant  did  not  make  delivery  of 
the  DMichinery.  Plaintiffs  have  sued  to  recover  this  $5,000 
upon  the  theory  that  the  contract  was  abandoned  and 
rescinded,  and  that  the  plaintiffs  thereby  became  entitled  to 
recover  this  amoimt. 

The  defendant's  answer  to  the  action  is,  ^r«<,  that  the 
plaintiff  has  violated  its  agreement  by  failing  to  famish 
a  guarantor  as  provided  in  the  original  agreement,  and  by 
failing  to  make  the  additional  payments  as  provided  in  the 
substituted  agreement  and,  therefore,  is  not  entitled  to  recover 
back  any  sum  paid  upon  the  contract;  and  second,  that  the 
failure  of  the  plaintiff  to  perform  its  agreement  authorized 
the  defendant  to  recover  its  damages  sustained,  which  are 
shown  to  have  been  upwards  of  $5,000.  At  the  end  of  the 
trial  both  plaintiffs  and  defendant  moved  for  a  directed  verdict, 
and  a  verdict  was  directed  in  favor  of  the  plaintiffs  for  the 
full  amount  claimed.  It  is  from  that  judgment  so  directed 
that  this  appeal  is  taken,  as  well  as  from  an  order  denying 
a  motion  for  a  new  trial. 

Upon  this  appeal  the  plaintiffs  contend  that  by  the 
motions  made  both  by  plaintiffs  and  defendant  for  a  directed 
verdict,  the  right  of  recovery  was  submitted  to  the  trial 
judge  to  decide  as  a  matter  of  law  and  the  facts  are  thereby 
deemed  established.  But  such  is  not  the  effect  of  those 
motions.  A  motion  made  for  a  directed  verdict  is  simply 
a  submission  to  the  court  to  decide  the  facts  as  well  as  the 
law,  and  that  decision  of  fact  is  subject  to  review  with  like 
effect  as  a  decision  of  fact  submitted  in  any  case  to  a  single 
judge,  and  should  be  reversed  if  the  same  be  against  the 
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weight  of  evidence.  This  case  was  heard  upon  a  prior  appeal 
wherein  the  plaintiff  secured  a  verdict,  and  this  court  reversed 
the  judgment  founded  thereupon  as  against  the  weight  of 
evidence.  (See  Zeilian  v.  Beggs  &  Co.,  153  App.  Div.  687.)  The 
evidence  is  no  stronger  here  than  it  was  in  the  case  there 
presented,  but  even  apart  from  that  decision  I  am  unable 
to  see  how  any  judgment  could  be  sustained  which  would 
charge  the  defendant  as  in  default  for  a  breach  of  this  con- 
tract. The  evidence  to  my  mind  clearly  indicates  every 
endeavor  on  the  part  of  the  defendant  to  perform  the  con- 
tract and  to  make  the  plaintiff  perform  its  contract,  and 
the  persistent  failure  of  the  plaintiff  either  to  furnish  a 
guarantor  or  to  pay  the  different  sums  of  money  which  were 
provided  for  in  the  substituted  agreement.  It  follows  that 
the  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event. 

The  findings  that  the  defendant  had  made  default  in 
performance  and  that  plaintiff  had  duly  performed  all  con- 
ditions precedent  are  reversed. 

Clabkb,  p.  J.,  Laughlin,  Scott  and  Dowung,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to 
appellant  to  abide  event. 


Pipe  &  Contractobs  Supply  Company,  Appellant,  v.  Mason 
&  HaNGEB  Company,  Respondent. 

First  Department,  January  18,  1918. 

Pleading  —  amendment  at  trial  aUowing  introduction  of  new 
afflrmatiye  defense  unauthorized  —  evidence  —  admissibility  of 
parol  evidence  to  explain  written  contract  —  sale  —  waiver  of 
time  of  payment. 

An  amendment  at  the  close  of  a  plaintiff's  case,  authorizing  the  defendant 
to  plead  both  payment  and  an  accord  and  satisfaction,  thereby  intro- 
ducing a  new  affirmative  defense,  is  unauthorized,  as  the  motion  should 
be  made  at  Special  Term. 

Where  a  written  contract  for  the  sale  "  of  all  the  good  second-hand  pipe  " 
was  made  in  reference  to  pipe  located  in  the  seller's  yard,  parol  evidence 
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of  exclusion  from  the  sale  of  certain  pipe  sold  to  another  party  is  entirely 
inconsistent  with  the  writing,  and  incompetent  to  vary  the  same. 
Where  an  agn^eement  to  pay  cash  upon  deUvery  has  been  waived  by  the 
purchaser's  promise  to  pay  within  a  short  time,  and  the  seller  has  not 
given  notice  of  a  date  when  it  will  require  payment  in  cash,  it  is  not  in  a 
position  to  claim,  in  an  action  against  it  for  failure  to  detiver,  that  the 
purchaser  has  broken  its  contract  by  failing  to  pay  cash  upon  delivery. 

Appeal  by  the  plaintiff,  Pipe  &  Contractors  Supply  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of 
the  defendant,  entered  in  the  oflBce  of  the  clerk  of  the  coimty 
of  New  York  on  the  7th  day  of  December,  1916,  upon  the 
verdict  of  a  jury,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  12th  day  of  December,  1916,  denying  the  plain- 
tiff's motion  for  a  new  trial  made  upon  the  minutes. 

Maxwell  Slade  of  counsel  [Datrid  Slade  with  him  on  the 
brief],  for  the  appellant. 

Earle  W.  Webb  of  counsel  [Phelps  &  Eastj  attorneys],  for 
the  respondent. 

Smith,  J.: 

The  action  is  to  recover  damages  for  the  failure  of  the 
defendant  to  deliver  to  the  plaintiff  iron  pipes  which  it  is 
claimed  the  plaintiff  purchased  from  the  defendant  upon  the 
3d  day  of  March,  1915.  The  purchase  was  in  the  form  of  a 
letter,  which  was  accepted  by  the  defendant,  and  the  letter, 
as  far  as  material,  reads  as  follows: 

"  Gentlemen. —  As  per  verbal  arrangements  made  with 
your  Mr.  Sackett  this  morning,  we  herewith  confirm  purchase 
from  you  of  all  the  good  second-hand  pipe  beginning  with 
sizes  2"  and  upward  including  in  the  purchase  only  one  carload 
of  T^  pipe  at  the  agreed  price  of  Ic  per  lb.  F.  O.  B.  cars  your 
switch  or  F.  0.  B.  our  trucks  Van  Cortlandt  Park.  Terms 
of  payment  by  cash  as  soon  as  each  car  or  truck  is  loaded." 

There  are  three  main  questions  upon  which  the  appellant 
relies:  Firsty  upon  the  close  of  the  plaintiff's  case  the  coiut 
allowed  an  amendment  authorizing  the  defendant  to  plead 
both  payment  and  an  accord  and  satisfaction.  This  was 
unauthorized,  as  the  motion  should  have  been  made  at  Special 
Tenn.    A  new  affirmative  defense  was  thereby  introduced. 
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The  second  objection  is  also  good.    The  defendant  claims, 
and  the  trial  court  held,  that  the  word  ''  all "  as  used  in  the 
contract  was  ambiguous,  and,  therefore,  allowed  the  defendant 
to  swear  to  the  fact  that  the  agreement  did  not  include  all 
of  the  second-hand  pipe,  but  that  there  was  excepted  there- 
from pipe  that  was  to  be  put  in  a  building  which  the  defendant 
was  '  constructing,   and   also  4,500  feet   of  eight-inch  pipe 
which  it  might  sell  elsewhere,  as  it  would.    The  plaintiff 
complains  that  the  effect  of  this  evidence  was  to  alter  a 
written  contract  by  parol.    The  contract  is  not  quite  com- 
plete.   It  certainly  cannot  mean  the  sale  of  all  the  second- 
hand pipe  in  the  world.    It  might  mean  the  sale  of  all  the 
second-hand  pipe  belonging  to  the  defendant  or  it  might  mean 
all  the  second-hand  pipe  in  a  certain  location,  and  to  that 
extent  I  think  the  defendant  would  have  the  right  to  supple- 
ment the  agreement  by  showing  the  facts  and  circumstances, 
and  even  showing  by  parol  evidence   the  particular  pipe 
involved.    I  do  not  think,  however,  that  the  defendant  has 
the  right  to  offer  any  evidence  as  to  a  parol  contract  which 
is  inconsistent  with  the  written  part.    It  appears  that  this 
contract  was  in  fact  made  in  reference  to  pipe  located  in 
the  defendant's  yard  at  Van  Cortlandt  Park.    When  the 
defendant  then  attempts  to  say  that  it  did  ilot  sell  all  of  that 
pipe  but  excluded  from  the  sale  what  it  might  desire  for  its 
own  pmposes  and  also  excluded  from  the  sale  4,500  feet  of 
eight-inch  pipe  sold  to  another  party,  it  was  unwarrantably 
varying  the  written  contract  by  parol  evidence.    The  word 
'^  all "  is  not  in  itself  ambiguous,  but  as  the  contract  was 
written  certain  parts  of  it  seemed  to  have  been  omitted,  and 
while  it  is  always  competent  to  supply  parts  of  a  contract 
that  are  omitted,  the  rule  is  that  the  contract  sought  to  be 
supplied    must    be  consistent  with  that  written,   and  the 
limitation  of  the  pipe  to  be  sold  sought  to  be  supplied  by  the 
oral  evidence  here  is  apparently  entirely  inconsistent  with 
that  written,  and,  therefore,  I  think  was  incompetent  to  vary 
this  written  contract. 

It  is  claimed  by  defendant  that  the  plaintiff  broke  its 
contract  by  failing  to  pay  cash  upon  delivery  of  these  goods  as 
stipulated.  But  this  payment  of  cash  upon  delivery  could 
have  been  waived,  and  upon  the  evidence  itself  it  was  waived 
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upon  the  pladntiff's  promise  to  pay  within  a  short  time.  The 
payments  for  iron  delivered  in  April  and  May  were  not  in  fact 
made  imtil  November.  Of  course  at  any  time  the  defendant 
would  have  the  right  after  having  once  waived  strict  per- 
formancei  to  give  notice  of  a  date  when  it  would  require 
payment  or  else  the  contract  be  deemed  rescinded.  No 
such  notice  was  given.  In  August  the  defendant  sent  a 
dunning  letter  to  the  plaintifiF  for  the  payment  of  these  bills 
amoimting  to  $260,  and  stated  that  if  the  bills  were  not  paid 
steps  would  be  taken  to  collect  them.  It  was  not  stated, 
however,  that  payment  must  be  made  within  a  certain  time  or 
else  the  contract  would  be  rescinded,  and  in  default  of  such 
notice  I  do  not  think  that  the  defendant  can  claim  a  breach 
of  the  contract  by  plaintiff  which  would  excuse  it  from  full 
performance  of  the  contract  upon  its  part. 

The  judgment  should,  therefore,  be  reversed  and  a  new 
trial  granted  for  the  error  in  permitting  the  amendment  and 
in  admitting  evidence  of  reservations  of  the  iron  made  at 
the  time  the  written  contract  was  signed. 

Clabxe,  p.  J.y  Scott,  Page  and  Shearn,  JJ.,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to 
appellant  to  abide  event. 


Mabt  E.  Campbell,  Respondent,  v.  Richmond  Light  and 
Raileioad  CoiiPANT,  Appellant. 

Second  Department*  January  11,  1918. 

Street  railroads  —  neffligence  —  contributory  negliffence  —  injury  to 
person  waiting  for  car  by  fall  caused  by  her  umbreUa  catching 
against  car  going  in  opposite  direction  —  evidence  —  right  of 
motorman  to  assume  that  adult  will  not  come  nearer  to 
track  —  Highway  Law,  relating  to  rules  of  road*  not  applicable 
to  street  railroad. 

In  an  action  against  a  street  railway  oomi>aiiy  it  appeared  that  the  plaintiff, 
standing  under  a  bright  light  in  the  roadway  in  the  usual  place  to  board 
a  car  and  holding  an  umbrella  low  to  cover  her  hat,  caught  the  same 
against  the  side  of  a  car  going  in  the  opposite  direction  and  was  thereby 
caused  to  fall.    Evidence  examined,  and 
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Held,  that  the  plaintiff  was  guilty  of  contributory  negligence  and  that  the 

complaint  should  be  dismissed; 
That  as  the  plaintiff  was  an  adult,  the  defendant's  motorman  had  the  right 

to  assume  that  she  would  not  step  any  nearer  to  the  track. 
The  Highway  Law,  section  332,  providing  as  a  rule  of  the  road  that  vehicles 

turn  to  the  right  of  the  center,  does  not  apply  to  a  street  railroad. 

Appeal  by  the  defendant,  Richmond  Light  and  Raikoad 
Company,  from  a  judgment  of  the  Supreme  Court  in  favor  of 
the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
Richmond  on  the  24th  day  of  April,  1917,  upon  the  verdict  of 
a  jury  for  $10,000,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  25th  day  of  April,  1917,  denying  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

Frank  H.  Innes  [Bertram  G.  Eadie  with  him  on  the  brief], 
for  the  appellant. 

Don  R.  Almy  [William  S.  Evans  with  him  on  the  brief], 
for  the  respondent. 

Per  Curiam: 

When  the  west-bound  Castleton  avenue  car  came  near  to 
Burger  avenue,  the  motorman  saw  plaintiff  standing  imder 
a  bright  light  in  the  roadway  in  the  usual  place  to  board  an 
east-bound  car.  He  had  no  reason  to  look  for  danger,  as 
plaintiff  was  not  crossing  over,  and  would  naturally  keep 
away  from  such  a  west-bound  car.  This  could  be  rightfully 
assumed,  especially  that  an  adult  would  not  step  any  nearer 
to  the  single  car  track.  {MaiuUvncz  v.  Metropolitan  Street 
R.  Co.,  107  App.  Div.  230.)  But  when  the  motorman  saw 
plaintiff  turn  and  diagonally  approach  the  track,  he  sounded 
his  gong,  put  on  the  air  brake,  and  reversed  the  current,  but 
plaintiff's  umbrella  caught  against  the  side  of  the  car.  It 
turned  her  aroimd,  and  caused  her  to  fall.  She  was  to 
blame  for  letting  her  imibrella  catch  against  the  car.  Holding 
it  low  to  cover  her  hat,  and  her  preoccupation  in  looking 
the  other  way,  accoimt  for  her  not  seeing  the  lighted  car, 
or  hearing  its  alarm  bells.  If  the  verdict  imports  a  finding 
that  the  gong  was  not  rung,  it  stands  against  the  affiirmative 
evidence  of  many  disinterested  witnesses,  without  coimter 
testimony  from  persons  watching  and  listening  for  such 
App.  Div.— Vol.  CLXXXI.       21 
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signals,  so  that  their  attention  was  so  directed  that  they 
might,  to  some  extent, 'prove  the  negative.  {Foley  v.  N.  Y. 
C.  &  H.  R.  R.  R.  Co.,  197  N.  Y.  430.)  The  ffighway  Law 
(Consol.  Laws,  chap.  25;  Laws  of  1909,  chap.  30),  section 
332,  declaring  as  the  rule  of  the  road  that  vehicles  turn 
to  the  right  of  the  center,  does  not  apply  to  such  a  street 
railroad.  (Whitaker  v.  Eighth  Avenue  R.  R.  Co.,  51  N.  Y. 
295.) 

The  judgment  and  order  should  be  reversed  and  the  com- 
plaint dismissed,  with  costs. 

Jenkb,  p.  J.,  Thomas,  Mills  and  Putnam,  JJ.,  concurred; 
Rich,  J.,  voted  for  a  new  trial. 

Judgment  and   order  reversed    and  complaint  dismissed, 
with  costs.    Order  to  be  settled  before  Mr.  Justice  Putnam. 


The  People  op  the  State  of  New  York  ex  rel.  Max  Glick, 
Respondent,  v.  Alfred  P.  Russell,  as  County  Treasurer 
of  Dutchess  County,  and  Herbert  S.  Sisson,  as  State 
Commissioner  of  Excise  of  the  State  of  New  York,  Appellants. 

Second  Department,  December  14,  1917. 

Intoxicating  liquors  —  reduction  of  number  of  certificates  issued  in 
municipaUties  under  66,000  population  —  when  determination  of 
local  commissioners  conclusive  —  contrary  determination  by  State 
Excise  Commissioner. 

Where  two  of  the  three  commissioners  appointed,  under  the  authority  of 
chapter  623  of  the  Laws  of  1917,  by  the  mayor  of  a  city  of  a  population 
less  than  55,000  to  reduce  the  number  of  liquor  tax  certificates  so  that 
there  shaU  be  only  one  certificate  to  each  500  of  the  population  and  to 
determine  what  persons  are  and  what  persons  are  not  to  be  entitled  to 
the  issuance  of  certificates  for  the  ensuing  year,  have  filed  a  written 
determination  of  these  questions,  a  person  certified  as  being  entitled  to 
a  certificate  is  entitled  to  the  issuance  thereof  although  the  State  Com- 
missioner of  Excise  has  made  a  different  determination  as  to  the  persons 
entitled  to  certificates,  upon  the  ground  that  the  designations  of  the 
local  commissioners  were  ineffective  not  being  signed  by  the  third  com- 
missioner, who  made  a  dissenting  and  independent  determination.  Una* 
Dimity  in  a  commission  of  three  persons  is  not  ordinarily  required. 
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The  determination  of  the  local  commissioners  need  not  afi&rmatively  show 
that  a  meeting  was  duly  held  upon  reasonable  notice  to  all  members 
of  the  commission,  for  it  is  presumed  that  the  local  commission  performed 
its  statutory  duty. 

Appeal  by  the  defendants,  Alfred  P.  Russell,  as  County 
Treasurer  of  Dutchess  county,  and  another,  from  an  order  of 
the  Supreme  Court,  made  at  the  Dutchess  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  coimty  of  Dutchess 
on  the  29th  day  of  September,  1917,  granting  the  application 
of  the  relator  for  the  issuance  of  a  liquor  tax  certificate. 

C.  S.  FerriSf  for  the  appellants. 

James  G.  Meyer ^  for  the  respondent. 

Stapleton,  J.: 

This  is  an  appeal  from  a  final  order  in  a  proceeding  insti- 
tuted imder  subdivision  1  of  section  27  of  the  Liquor  Tax  Law 
(Laws  of  1909,  chap.  39,  constituting  Consol.  Laws,  chap.  34), 
commanding  the  county  treasurer  of  the  county  of  Dutchess 
to  issue  a  liquor  tax  certificate  to  the  relator. 

The  Liquor  Tax  Law,  as  amended  by  chapter  623  of  the 
Laws  of  1917,  exposes  a  legislative  intent  to  reduce  the  number 
of  liquor  tax  certificates  to  be  issued  after  October  1,  1917, 
in  cities  having  a  population  of  55,000  or  less,  and  in  towns; 
The  reduction  was  directed  to  be  made  upon  the  basis  of  not 
more  than  one  certificate  to  each  500  of  the  population. 
(§  8,  subd.  9,  1[  c,  cl.  (7).)  The  statute  provides  that  within 
twenty  days  after  the  act  takes  effect  the  mayor  of  each  city 
having  a  population  of  55,000  or  less,  as  shown  by  the  last 
State  census,  shall  appoint  a  commission  of  three  persons; 
that  the  names  of  the  members  of  the  commission  shall  be 
submitted  to  the  Commissioner  of  Excise  for  approval  or  dis- 
approval; and  in  the  event  that  any  member  of  such  com- 
mission is  disapproved  by  such  Commissioner,  he  may  appoint 
another  person  to  serve.  After  approval,  and  within  ten  days 
after  notification  of  their  appointment,  the  members  of  such 
commission  shall  meet,  at  a  time  and  place  to  be  designated 
by  the  Conmaissioner  of  Excise,  and  shall  organize  by  the  elec- 
tion of  one  member  as  chairman  of  the  commission.  The 
conmaission  have  power  to  appoint  a  clerk.     (Liquor  Tax 
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Law,  §  8,  subd,  9,  If  c,  els.  (1),  (2).)  The  commission 
is  directed  to  investigate  as  to  the  location  of  places  within 
such  city  where  trafficking  in  liquors  is  engaged  in  imder 
hquor  tax  certificates  issued  imder  subdivision  1  of  section  8 
of  the  Liquor  Tax  Law,  and  they  are  empowered  to  inquire 
as  to  the  conduct  of  the  business  at  those  places.  ''Upon 
the  completion  of  such  investigation  and  inquiry,  which  shall 
be  on  or  before  September  first,  nineteen  hundred  and  seven- 
teen, the  said  commission  shall  determine  as  to  the  places 
within  such  city  or  town,  not  exceeding  the  ratio  of  one  for 
each  five  himdred  of  the  population  thereof,  where  trafficking 
in  liquors  may  be  continued  during  the  ensuing  year,  beginning 
October  first,  nineteen  hundred  and  seventeen,  imder  liquor 
tax  certificates  issued  under  subdivision  one  of  this  section. 
*  *  *  The  said  commission  shall  prepare  a  written  state- 
ment containing  a  description  of  the  places  where  such  traffick- 
ing in  liquors  may  be  continued,  giving  the  street  and  number, 
if  any,  and  the  names  of  the  holders  of  the  liquor  tax  certifi- 
cates under  which  such  trafficking  was  engaged  in  at  the 
time  of  the  investigation.  Such  statement  shall  also  contain 
a  like  description  of  the  places  where  trafficking  in  liquors  is 
engaged  in,  for  which  liquor  tax  certificates  are  not  to  be 
issued  for  the  ensuing  year  in  order  to  reduce  the  number  of 
places  where  trafficking  in  liquors  may  be  engaged  in  under 
such  subdivision  to  the  ratio  herein  prescribed.  Such  state- 
ment shall  be  signed  in  triplicate  by  the  members  of  the 
commission,  one  of  which  triplicates  shall  be  ffled  with  the 
State  Commissioner  of  Excise,  one  with  the  certificate  issuing 
officer  of  the  county  in  which  such  city  or  town  is  situated, 
and  one  in  the  office  of  the  clerk  of  the  city  or  of  the  town 
clerk  of  the  town."  (Liquor  Tax  Law,  §  8,  subd.  9,  If  c,  cl.  (3).) 
"  The  determination  of  such  commission  shall  be  final 
and  conclusive.  In  case  such  commission  shall  fail  to  designate 
on  or  before  September  first,  nineteen  hundred  and  seventeen, 
the  places  in  such  city  or  town  for  which  liquor  tax  certifi- 
cates may  be  issued,  or  in  case  the  mayor  of  a  city  or  the  town 
board  of  a  town  refuses  or  fails  to  appoint  such  commissioners, 
or  if  for  any  other  cause  such  designation  is  not  made,  the 
State  Commissioner  of  Excise  shall  designate  said  places." 
(liquor  Tax  Law,  §  8,  subd.  9,  If  c,  cl.  (4).) 
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The  population  of  the  city  of  Beacon,  according  to  the  last 
State  census,  is  10,165.  The  city  is  entitled  to  twenty  places 
for  which  subdivision  1  liquor  tax  certificates  may  be  issued 
for  the  excise  year  commencing  October  1,  1917.  For  the 
excise  year  of  1916,  i.  e.,  October  1,  1916,  to  September  30, 
1917,  both  dates  inclusive,  there  were  forty-one  subdivision 
1  certificates  issued  and  in  force.  Therefore,  the  excise 
commission  appointed  by  the  mayor  of  the  city  of  Beacon 
was  required  to  designate  twenty  places  for  which  subdivision 
1  certificates  may  be  issued  for  the  excise  yer  t  beginning 
October  1,  1917,  and  it  was  also  required  to  designate  twenty- 
one  places  for  which  subdivision  1  certificates  may  not  be 
issued  for  that  excise  year. 

The  mayor  of  the  city  of  Beacon  appointed  John  S.  Lynch, 
Daniel  R.  Sullivan  and  Geoi^e  F.  Patterson.  Two  of  the 
commissioners  (Lynch  and  Sullivan)  made  and  signed  a 
designation  of  places  dated  August  31,  1917,  and  filed  the 
same  on  September  1,  1917.  The  third  commissioner  refused 
to  concur  in  or  to  sign  the  designation  signed  by  Messrs. 
Lynch  and  Sullivan.  He  signed  an  independent  designation 
and  statement  and  filed  it  on  September  4,  1917. 

The  State  Commissioner  of  Excise,  made  a  party  to  this 
proceeding,  professing  to  r^ard  as  ineffective  the  designation 
and  determination  of  the  local  commission,  made  and  filed  a 
designation  and  statement  of  places  on  the  15th  day  of  Septem- 
ber, 1917.  The  relator's  premises  were  designated  by  the  local 
commission  and  were  not  designated  by  the  State  Commis- 
sioner. The  relator  applied  to  the  county  treasurer  of  Dutchess 
county  for  a  liquor  tax  certificate,  and  the  county  treasurer 
denied  the  application,  stating  his  reasons  therefor  in  writing 
as  follows:  ''Acceptance  of  within  application  statement 
and  accompanying  bond  for  filing  in  this  office  refused,  and 
application  for  liquor  tax  certificate  refused  upon  the  ground 
that  the  premises  at  which  the  applicant  intends  to  traffic 
in  liquors  is  not  entitled  to  a  liquor  tax  certificate  for  the 
term  beginning  Oct.  1,  1917,  under  the  determination  of 
Herbert  S.  Sisson,  State  Commissioner  of  Excise,  dated 
Sept.  15,  1917,  and  filed  in  this  office  Sept.  17,  1917." 

The  facts  hereinbefore  recited  are  undisputed.  There  is 
no  alle^tion  in  the  return,  and  there  is  no  claim  made,  that 
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there  was  any  other  reason  than  that  stated  in  writmg  for  the 
refusal  of  the  certificate  to  the  relator.  There  is  no  allegation 
in  the  return  that  the  commission  did  not  duly  hold  a  meeting 
upon  reasonable  notice  to  all  of  its  members  and  then  and 
there  deliberate  and  determine. 

It  is  made  a  point  in  the  brief  that  the  written  statement 
which  the  statute  required  the  commission  to  prepare  did 
not  expressly  state  that  a  meeting  had  been  duly  held  upon 
reasonable  notice  to  all  of  the  members  of  the  commission^ 
and  that  at  such  meeting  the  determination  and  designation 
were  made;  but  on  the  argument  that  contention  was  with- 
drawn in  order  that  the  real  question  of  law  presented  by  this 
appeal  might  be  determined  without  the  consideration  of  a 
subsidiary  and  quite  unimportant  circumstance.  The  con- 
cession was  in  harmony  with  the  regularity  of  the  proceedings 
of  the  local  commission,  as  may  be  inferred  from  the  language 
of  the  so-called  minority  report,  imseasonably  made  and 
filed,  and  was  doubtless  impelled  by  a  disinclination  to  take 
advantage  of  a  blank  form  obviously  prepared  imder  the 
direction  of  the  State  Commissioner  of  Excise.  Moreover, 
this  is  not  a  case  where  the  statute  writes  the  form  of  state- 
ment or  requires  that  jurisdictional  facts  be  certified.  It 
requires  simply  a  ministerial  statement  of  certain  specified 
facts,  to  wit,  a  description  of  the  places  where  su,ch  traflfick- 
ing  in  liquors  may  be  continued,  giving  the  street  and  number, 
if  any,  and  the  names  of  the  holders  of  the  liquor  tax  certifi- 
cates under  which  such  trafficking  was  engaged  in  at  the 
time  of  the  investigation,  and  a  like  description  of  the  places 
where  trafficking  in  liquors  was  engaged  in  for  which 
liquor  tax  certificates  are  not  to  be  issued  for  the  ensuing 
year.  That  the  local  commission  performed  its  statutory 
duty  is  to  be  presumed.  {Downing  v.  Bugar,  21  Wend.  178; 
Albany  County  Savings  Bank  v.  McCariy,  149  N.  Y.  71, 
83.) 

The  real  contention  of  the  appellant  is  that  the  statement 
required  by  the  statute,  the  provisions  of  which  are  herein- 
before quoted,  is  void  unless  signed  by  all  three  commissioners. 
The  statute  does  not  say  so.  It  could  have  said  so  by  the  use 
of  the  simple  word  "  all."  Unanimity  in  a  commission  of 
three  persons  is  not  ordinarily  required.    Statutes  are  to  be 


Digitized  by 


Google 


Lauffer  v.  Downes.  327 

App.  Div.]  Second  Depaxtment,  December,  1917. 

interpreted  workably.     {People  ex  rel.  Washington  v.  Nichols, 
52  N.  Y.  478.) 

The  order  should  be  afltened,  with  ten  dollars  costs  and 
disbursements. 

Jenkb,  p.  J.,  Thomas,  Rich  and  Blackmab,  JJ.,  concurred. 

Order  afBrmed,  with  ten  dollars  costs  and  disbursements. 


Catharine    Lauffer,    Respondent,    v.    Thomas    Downes, 

Appellant. 

Second  Department,  December  7,  1917. 

False  imprlBonment  —  arrest  of  woman  in  city  of  New  York  without 
warrant  on  charge  of  solicitation  —  defendant  must  show  that 
plaintiff  was  guilty  and  that  offense  was  committed  in  his  presence 
—  Judgment  for  plaintiff  affirmed. 

Where  a  police  offioer  arrested  a  woman  in  the  city  of  New  York  without 
judicial  warrant  for  an  alleged  violation  of  section  1458  of  the  Consolida- 
tion Act  (Laws  of  1882,  chap.  410),  which  makes  solicitation  on  a  pub- 
lic thoroughfare  disorderly  conduct  tending  to  a  breach  of  the  peace, 
he  must,  in  order  to  escape  hability  when  subsequently  sued  for  false 
imprisonment  after  the  discharge  of  the  plaintiff,  establish,  first,  that  the 
plaintiff  was  guilty  of  the  offense,  and  second,  that  the  offense  was 
committed  in  his  presence  or  within  his  view. 

Evidence  examined,  and  held,  that  the  jury  were  justified  in  finding  that  the 
plaintiff  was  unlawfully  imprisoned  and  detained  and  that  a  judgment 
in  her  favor  should  be  affirmed. 

PxjTNAU,  J.,  and  Jenks,  P.  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  Thomas  Downes,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  the  14th  day  of 
December,  1916,  upon  the  verdict  of  a  jury  for  $300,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  3d  day  of 
January,  1917,  denying  defendant's  motion  for  a  new  trial 
made  upon  the  minutes. 

George  A.  Green  [Lamar  Hardy,  Corporation  Counsel,  and 
Thomas  F.  Magner  with  him  on  the  brief],  for  the  appellant. 

Charles  A.  Oberwager  [Benjamin  Krauss  with  him  on  the 
brief],  for  the  respondent. 
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Stapleton,  J.: 

The  appeal  is  from  plaintiff's  judgment  in  an  action  for 
damages  for  false  imprisonment.  The  defendant  is  an  officer 
of  the  police  force  of  the  city  of  New  York.  He  arrested  the 
plaintiff  without  a  judicial  warrant.  She  was  detained  until 
her  arraignment  before  a  city  magistrate  on  the  day  following 
her  arrest.  The  officer  says  he  arrested  her  because  she 
solicited  him  on  a  public  street  at  ten-thirty  o'clock  in  the 
evening  and  offered  to  prostitute  herself  for  money.  He 
charged  her  with  a  violation  of  section  1458  of  chapter  410 
of  the  Laws  of  1882  (Consolidation  Act),  continued  in  force 
and  its  operation  extended  territorially  by  the  Greater  New 
York  charter  (Laws  of  1897,  chap.  378,  §§  1608, 1609, 1610,  as 
amd.  by  Laws  of  1901,  chap.  466).  The  pertinent  provisions 
of  the  Consolidation  Act  read: 

"  §  1458.  Every  person  in  said  city  and  county  shall  be 
deemed  guilty  of  disorderly  conduct  that  tends  to  a  breach 
of  the  peace,  who  shall  in  any  thoroughfare  or  public  place 
in  said  city  and  county  commit  any  of  the  following  offenses, 
that  is  to  say:    *    *    ♦ 

"  2.  Every  common  prostitute  or  nightwalker  loitering 
or  being  in  any  thoroughfare  or  public  place  for  the  purpose 
of  prostitution  or  solicitation,  to  the  annoyance  of  the  inhabit- 
ants or  passers-by." 

The  plaintiff  herein  was  convicted  in  the  proceeding  of  a 
criminal  nature  by  a  city  magistrate,  but  the  conviction  was 
reversed  and  the  defendant  discharged  by  the  County  Court  of 
Kings  county  on  the  ground  that  the  evidence  did  not  war- 
rant a  conviction.  (Code  Crim.  Proc.  §§  764,  767.)  The 
plaintiff  then  commenced  this  action.  The  defendant  pleaded 
justification  as  a  defense.  The  plaintiff  gave  evidence  that 
she  did  not  commit  the  acts  allied  in  the  information  and 
that  she  was  arrested  and  detained.  The  defendant  was  not 
fortified  by  a  judicial  warrant  nor  by  a  valid  and  subasting 
judgment  of  a  court  having  jurisdiction  of  the  offense  with 
the  commission  of  which  he  charged  the  plaintiff.  He  was 
remitted  to  reliance  upon  a  statute  for  his  warrant,  and  he 
can  have  protection  only  by  establishing  that  the  person  he 
arrested  and  detained  was  foimd  violating  the  law  in  his 
presence  or  within  his  view.     (Davis  v.  Arnerican  Society^  etc., 
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75  N.  Y.  362, 367.)  The  statute  reads :  "  The  several  members 
of  the  police  force  shall  have  power  and  authority  to  immedi- 
ately arrest,  without  warraat,  and  to  take  into  custody,  any 
person  who  shall  commit,  or  threaten,  or  attempt  to  commit, 
in  the  presence  of  such  member,  or  within  his  view,  any 
breach  of  the  peace  or  offense  directly  prohibited  by  act  of 
the  Legislature,  or  by  any  ordinance  made  by  lawful  authority. 
The  members  of  the  police  force  shall  possess  in  The  City 
of  New  York  and  in  every  part  of  this  State,  all  the  common 
law  and  statutory  powers  of  constables,  except  for  the  service 
of  civil  process,  and  any  warrant  for  search  or  arrest,  issued 
by  any  magistrate  of  this  State,  may  be  executed,  in  any  part 
thereof,  by  any  member  of  the  police  force,  and  all  the  pro- 
visions of  sections  seven,  eight  and  nine  of  chapter  two,  title 
two,  part  four  of  the  Revised  Statutes,  in  relation  to  the  giv- 
ing and  taking  of  bail,  shall  apply  to  this  chapter."  (Greater 
N.  Y.  Charter,  §  337,  as  amd.  by  Laws  of  1901,  chap.  466.) 

In  Snead  v.  Bonnail  (166  N.  Y.  325,  328)  the  court  say: 
"  If  the  arrest  was  lacking  in  these  elements  of  authority  to 
make  it,  then  there  has  been  an  unlawful  detention  of  the 
person  arrested  and,  upon  his  bringing  his  action  and  showing 
the  false  imprisonment,  the  burden  of  justification  is  upon 
the  defendant.''  The  court  further  say:  "  False  imprison- 
ment has  been  well  defined  to  be  a  trespass  committed  by  one 
man  against  the  person  of  another,  by  xinlawfully  arresting 
him  and  detaining  him  without  any  legal  authority.  (Addison 
on  Torts,  p.  552.)  Where  the  detention  is  illegal  the  action 
will  lie,  without  regard  to  the  innocence  of  the  defendant  in 
his  intentions.  It  is  an  important  principle  of  our  political 
institutions  that  every  person  is  entitled  to  immunity  from 
arrest  except  by  authority  and  for  cause." 

Assuming,  without  deciding,  that  the  acts  alleged  to  have 
been  committed  by  plaintiff,  on  the  night  of  her  arrest  by  the 
defendant,  brought  her  within  the  terms  of  the  hereinbefore 
quoted  provisions  of  chapter  410  of  the  Laws  of  1882,  and 
those  acts  constitute  a  breach  of  the  peace  or  are  directly  pro- 
hibited by  that  statute,  even  a  police  officer,  justifying  by 
statutory  warrant  and  not  supported  by  a  final  judgment  of 
conviction  in  a  court  having  jurisdiction  of  the  offense,  must, 
in  an  action  for  false  imprisonment,   establish   two   facts: 
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(1)  The  guilt  of  the  plaintiff  of  an  offense  for  which  he  may 
make  an  arrest  without  judicial  warrant,  and  (2)  that  the 
offense  was  committed  in  his  presence  or  within  his  view. 
(Snead  v.  Bonnoil,  supra;  Carson  v.  Dessau,  142  N.  Y.  445, 
448;  Gold  v.  Armer,  140  App.  Div.  73;  Hennessy  v.  Connolly , 
13  Him,  174;  Boyleston  v.  Kerr,  2  Daly,  220;  Stemack  v. 
Brooks,  7  id.  142;  People  ex  rel.  Kingsley  v.  Pratt,  22  Hun, 
300.) 

The  jury  in  the  case  at  bar,  acting  within  its  lawful  province, 
found  that  the  plaintiff  was  unlawfully  imprisoned  and 
detained.  Its  verdict  should  stand  and  the  judgment  entered 
thereon  should  be  affirmed. 

Thomas  and  Blackmab,  JJ.,  concurred;  Putnam,  J., 
read  for  reversal,  with  whom  Jenks,  P.  J.,  concurred. 

Putnam,  J.  (dissenting) : 

This  recovery  is  for  damages  in  discharge  of  a  duty  laid 
on  a  policeman  by  the  city  charter.  Suspicion  was  not 
only  aroused  by  seeing  plaintiff  accost  three  different  men 
that  evening,  but  the  officer  in  plain  clothes  was  himself 
solicited.  Therefore,  he  needed  no  warrant,  as  might  be 
required  for  a  misdemeanor,  out  of  his  view.  He  could  not 
let  plaintiff  escape  because  there  was  no  night  court  for  speedy 
arraignment. 

Is  such  an  officer  henceforth  to  fail  in  his  duty  in  view  of  the 
possible  impression  a  woman  of  good  appearance  may  subse- 
quently mate  upon  a  civil  jury? 

Referring  to  the  Statute  of  Winchester  (13  Edw.  I,  Stat.  2, 
c.  4),  authorizing  arrest  of  suspicious  persons  at  night,  Hawkins' 
Pleas  of  the  Crown  says:  "  It  is  holden  that  this  statute 
was  made  in  affirmance  of  the  common  law  and  that  every 
private  person  may  by  the  common  law  arrest  any  suspicious 
night-walker,  and  detain  him  till  he  give  a  good  account  of 
himself,  as  hath  been  more  fully  shewn  in  the  precedent  chap- 
ter, section  twenty."     (Vol.  2  [8th  ed.],  p.  129,  §  6.) 

Authority  to  arrest  with  or  without  process  is  conferred  on 
a  village  constable  (Village  Law  [Consol.  Laws,  chap.  64; 
Laws  of  1909,  chap.  64],  §  338;  Village  Law  [Gen.  Laws,  chap. 
21 ;  Laws  of  1897,  chap.  414],  §  319,  as  amd.  by  Laws  of  1899, 
chap.  217;  Village  Law  [Laws  of  1870,  chap.  291],  tit.  8,  §  19. 
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See  Roderick  v.  Whitson,  51  Hun,  620),  and  on  policemen  of  a 
city  (N.  Y.  City  Police  Courts'  Act  [Laws  of  1860,  chap.  508], 
§  20;  re-enacted  in  Consol.  Act  [Laws  of  1882,  chap.  410], 
§  1458;  Greater  N.  Y.  Charter  [Laws  of  1897,  chap.  378; 
Laws  of  1901,  chap.  466],  §§  311,  315,  as  amd.  by  Laws  of 
1914,  chap.  455;  Id.  §337). 

I  find  no  controlling  authority  for  this  affirmance.  In 
Carson  v.  DessaUy  cited,  the  defendant  was  not  an  officer. 
The  court  expressly  reserved  the  question  "  whether  or  not 
the  officer  was  liable  "  (p.  448).  The  other  Court  of  Appeals 
authority,  Snead  v.  Bonnoil,  a  charge  of  felony,  turned  on 
defendant's  belief  that  a  felony  had  been  coinmitted.  On 
the  other  hand,  an  instruction  "  the  policeman  was  liable 
miless  the  plaintiff  was  guilty "  (in  line  with  the  opinion 
of  the  majority  here)  was  held  error.  {SchuUz  v.  Greenwood 
Cemetery,  190  N.  Y.  276,  282.) 

Jenks,  p.  J.,  concurred. 

Judgment  and  order  affirmed,  with  costs. 


Rachel   Brenneb,    Appellant,    v.    Landsmann    Company, 

Respondent. 

First  Department,  January  18,  1918. 

Neffligence  —  injury  caused  by  defective  stairway  —  evidence  — 
condition  of  step  after  accident  —  proof  raising  question  of  fact 
as  to  neffligence  of  owner  of  building  —  contributory  negligence 
for  jury  —  notice  of  defective  condition  given  to  tenant. 

Where  a  plaintifP,  who  fell  down  a  stairway  owing  to  the  fact  that  her  heel 
caught  in  a  crack  in  one  of  the  steps,  sues  the  owner  of  the  building,  who 
had  control  of  the  hallways  and  stairways,  to  recover  for  personal  injuries 
received,  it  was  error  for  the  court  to  refuse  to  allow  the  plaintiff  to  show 
the  condition  of  the  step  by  the  testimony  of  her  son  who  examined  it 
shortly  after  the  accident  on  the  same  night. 

So  too,  it  was  error  to  dismiss  the  complaint  where  the  plaintiff  had  given 
evidence  to  the  effect  that  she  received  said  injury  when  descending  the 
stairway,  which  was  imHghted,  after  a  call  upon  a  friend  who  was  a  tenant 
of  an  upper  apartment  used  for  residential  purposes  and  that  the  defend- 
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ant  retained  control  of  the  stairway  and  was  under  duty  to  make  repairs 
and  that  three  months  before  the  accident  the  plaintiff,  when  making  a 
similar  call,  observed  the  crack  in  the  step  and  that  the  edge  thereof  was 
worn.  Such  testimony  was  sufficient  to  take  the  case  to  the  jury  on  the 
question  of  the  common-law  liability  of  the  defendant,  there  being  no 
claim  imder  the  statute. 

On  such  evidence  it  cannot  be  said  that  the  plaintiff  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law  and  the  jury  would  have  been 
justified  in  finding  that  she  exercised  proper  care. 

As  the  defendant  employed  no  janitor  but  made  inspections  of  the  building 
by  its  president,  and  the  tenants  were  required  to  notify  the  defendant  if 
repairs  were  needed,  it  was  error  to  exclude  evidence  that  the  plaintiff 
drew  the  attention  of  the  tenant  upon  whom  she  called  to  the  condition 
of  the  step  three  months  before  the  accident. 

Appeal  by  the  plaintiff,  Rachel  Brenner,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in 
the  office  of  the  clerk  of  the  coimty  of  New  York  on  the  12th 
day  of  April,  1917,  upon  a  dismissal  of  the  complaint  by 
direction  of  the  court  at  the  close  of  plaintiff's  case. 

Lawrence  B.  Cohen  of  counsel  [Louis  P.  Brown  and  Jacob 
Shientag  with  him  on  the  brief],  Cohen  Brothers^  attorneys, 
for  the  appellant. 

Reuben  DorfmaUy  for  the  respondent. 

Laughlin,  J.: 

This  is  an  action  to  recover  damages  for  personal  injuries 
alleged  to  have  been  sustained  by  the  plaintiff  through  the 
negligence  of  the  defendant.  The  defendant  is  a  domestic 
corporation  and  owns  the  premises  and  three-story  building 
known  as  No.  234  Broome  street,  borough  of  Manhattan, 
New  York.  The  lower  floor  of  the  building  was  rented  and 
occupied  as  a  store  and  each  of  the  other  floors  was  rented 
to  and  occupied  by  a  different  tenant  for  residential  purposes. 

The  president  of  the  defendant  testified  that  he  had  personal 
charge  of  the  building;  that  no  janitor  was  employed;  that 
the  building  was  taken  care  of  to  some  extent  by  the 
defendant  and  it  retained  control  of  the  hallways  and  stair- 
ways and  it  was  its  duty  to  make  repairs,  and  it  was  the 
duty  of  the  tenants  to  notify  defendant  if  repairs  were  needed 
unless  he  noticed  the  necessity  for  the  repairs  himself.    His 
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business  was  next  door  and  he  claims  to  have  made  frequent 
inspections  of  the  premises  himself.  The  tenants  lighted 
and  paid  for  lighting  the  hallways.  .There  was  a  stairway 
leading  from  the  groimd  floor  to  the  next  floor,  referred  to 
as  the  first  floor,  and  this  was  used  by  both  residential  tenants 
and  with  respect  to  the  first  story  afforded  the  only  access 
to  their  apartments.  One  Mrs.  Leis  was  the  tenant  of 
the  first  floor  above  the  street.  Shortly  after  six  o'clock 
of  the  evening  of  the  6th  day  of  February,  1916,  the  plaintiff 
called  on  Mrs.  Leis,  who  was  her  friend,  and  remained  about 
half  an  hour.  On  leaving,  as  she  was  descending  the  stairs, 
she  testified,  in  substance,  that  she  was  holding  onto  the 
banister  with  her  right  hand  and  that  there  was  a  crack  in 
the  second  step  from  the  top  in  which  her  heel  caught  and 
that  thereupon  her  hand  slipped  from  the  banister  and  she 
fell  and  broke  her  left  arm;  that  she  had  called  on  Mrs.  Leis 
three  months  before  and  then  observed  that  the  second  step 
was  worn  at  the  edge  and  that  the  crack  in  which  her  heel 
subsequently  hooked  was  then  in  it.  The  plaintiff  did  not 
give  the  dimensions  of  the  crack  in  the  step  but  she  testified 
that  the  edge  of  the  step  was  worn  down  and  that  there  was 
a  spUt  or  crack  in  it  in  which  her  heel  caught  and  that  the 
hall  was  not  hghted.  The  plaintiff  also  offered  to  show 
the  condition  of  the  step  by  her  son  who  examined  it  shortly 
after  the  accident  the  same  night,  but  this  was  excluded  by 
the  court  and  an  exception  was  taken  to  the  ruling.  We 
think  the  court  erred  both  in  excluding  that  evidence  and  in 
dismissing  the  complaint. 

The  testimony  of  the  plaintiff  was  suflBicient  to  take  the 
case  to  the  jury.  The  jury  would  have  been  justified  in 
finding  on  the  testimony  of  the  plaintiff  that  the  step  had 
remained  in  the  same  condition  for  at  least  three  months 
and  that  the  defendant  was,  therefore,  charageable  with  con- 
structive notice  of  its  condition  and  failed  to  perform  its 
duty  to  exercise  reasonable  care  to  maintain  the  steps  in 
a  safe  condition. 

Counsel  for  the  defendant  argues  that  this  was  not  a 
tenement  house  within  the  statute  for  the  reason  that  it  did 
not  contain  three  or  more  apartments.  (See  Tepement  House 
Law  [Consol.  Laws,  chap.  61;  Laws  of  1909,  chap.  99],  §  2, 
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subd.  1,  as  amd.  by  Laws  of  1912,  chap.  13.)*  Liability,  how- 
ever, is  not  claimed  under  the  statute  but  under  the  common  law 
on  the  ground  that  the  defendant  merely  rented  the  apartments, 
retaining  control  of  the  hallways  and  stairways  and,  therefore, 
owed  a  duty  both  to  the  tenants  and  to  those  having  business 
with  them  or  calling  upon  them  of  reasonable  care  to  maintain 
the  stairway  in  a  suitable  state  of  repaur.  {Peters  v.  Kelly y 
129  App.  Div.  290;  DoUard  v.  Roberts,  130  N.  Y.  269;  PeU  v. 
Reinharty  127  id.  381;  Monteith  v.  Finkbeinery  50  N-  Y.  St. 
Repr.  453;  Henkel  v.  Murr,  31  Him,  30.)  It  cannot  be  said 
that  the  plaintiflf  was  guilty  of  contributory  negligence  as 
matter  of  law  and  the  jury  would  have  been  warranted  in 
finding  that  she  exercised  proper  care.  {Lee  v.  Ingrahamy  106 
App.  Div.  167,)  The  other  evidence  offered  with  respect  to 
the  condition  of  the  step  and  excluded  might  have  indicated 
that  the  condition  had  existed  for  a  considerable  period  of 
time. 

These  views  require  a  reversal,  but  we  deem  it  proper  to 
add  that  on  the  evidence  in  this  record  the  landlord,  in 
effect,  constituted  the  tenants  his  janitors  for  the  purpose 
of  discovering  when  repairs  to  the  stairway  were  necessary, 
and  in  that  view  the  court  also  erroneously  excluded  evidence 
offered  by  the  plaintiff  to  show  that  on  the  occasion  three 
months  before  the  accident  she  drew  Mrs.  Leis*  attention 
to  the  condition  of  the  step. 

It  follows  that  the  judgment  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  appellant  to  abide  the  event. 

Clarke,  P.  J.,  Scott,  Dowling  and  Smiih,  JJ.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event. 

*See,  also,  Laws  of  1917,  chap.  806.— [Rep. 
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Anna  C.  Mahon,  Respondent,  v.  The  Equitable  Trust 
Company  of  New  York,  as  Executor  of  and  Trustee  under 
the  Last  Will  and  Testament  of  Edward  Coyne,  Deceased, 
Appellant. 

First  Department,  January  18,  1918. 

Pleading  —  action  based  upon  fraud  and  deceit  —  complaint  not 
stating  cause  of  action  —  when  remedy  of  plaintiff  is  against 
corporation  and  not  against  person  who  organised  same  —  aUega- 
tions  of  fraud  without  damage  resulting  therefrom  do  not  state 
cause  of  action. 

A  complaint  which  in  substance  alleges  that  the  plaintiff's  father  and  the 
defendant's  testator  conducted  a  certain  hotel  as  partners  and  that  the 
plaintiff  and  her  sister  succeeded  to  a  one-half  interest  in  the  hotel  property 
by  the  death  of  their  father  and  mother,  and  that  the  defendant  sub- 
sequently oiganized  a  corporation  to  which  he  sold  the  hotel  pro  erty 
and  falsely  represented  to  the  plaintiff  that  the  value  of  the  property  was 
much  less  than  the  sum  received  therefor,  etc.,  and  that  the  plaintiff, 
relying  on  said  fabe  representation,  accepted  with  her  sister  a  sum  of 
money  which  did  not  represent  their  real  interest  in  the  property,  and  that 
the  plaintiff  only  discovered  the  fraud  on  the  dissolution  of  the  corpora- 
tion, which  made  no  accounting,  etc.,  does  not  state  a  cause  of  action 
against  the  defendant  in  that  no  damages  are  alleged  and  the  moneys  in 
which  the  plaintiff  claims  to  have  an  interest  belong  to  the  corporation, 
not  to  the  defendant,  and  her  remedy  is  against  it. 

Mere  allegations  of  fraud  and  deceit  without  damages  flowing  therefrom  do 
not  state  a  cause  of  action. 

Appeal  by  the  defendant,  The  Equitable  Trust  Company 
of  New  York,  as  executor  and  trustee,  from  an  order  of  the 
Supreme  Court,  as  resettled,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  4th  day  of  October,  1917,  overruling 
defendant's  demurrer  to  the  complaint. 

John  Delahunty,  for  the  appellant. 

WiUiam  D.  McNuUyj  for  the  respondent. 

Laughlin,  J.: 

The  'demurrer  was  interposed  on  the  ground  that  the  com- 
plaint fails  to  state  facts  sufficient  to  constitute  a  cause  of 
action. 
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The  plaintiff  alleges,  in  effect,  that  her  father  and  defendant's 
testator  Coyne  owned  the  New  Amsterdam  Hotel  on  Fourth 
avenue,  borough  of  Manhattan,  N.  Y.,  and  the  furniture 
and  all  personal  property  connected  therewith,  and  conducted 
the  hotel  as  partners;  that  her  father  died  March  4,  1900, 
leaving  a  will  by  which  he  gave  all  his  personal  property 
and  the  income  from  the  realty  to  his  widow;  that  the  widow 
and  the  deceased  Coyne  formed  a  partnership  December  12, 
1901,  to  continue  the  business  and  continued  it  until  her 
death,  intestate,  on  the  27th  of  May,  1909;  that  plaintiff 
and  her  sister,  Mary  H.,  were  the  only  heirs  at  law  and  next 
of  kin  of  their  mother  and  succeeded  to  her  interest  in  the 
copartnership  and  in  the  personal  property  and  thereupon 
came  into  possession  of  an  undivided  one-half  interest  in  the 
realty  constituting  the  hotel  property;  that  by  the  copart- 
nership between  Coyne  and  plaintiff's  mother  either  was 
entitled  to  draw  $50  a  week  but  that  Coyne  did  not  let  plaintiff 
draw  anything  after  her  mother's  death  and  made  no  state- 
ment to  plaintiff  or  to  her  sister  with  respect  to  the  receipts, 
disbursements  or  profits  of  the  hotel  business,  and  falsely 
represented  that  there  were  no  profits;  that  plaintiff  and  her 
sister  being  young  and  inexperienced  relied  on  Coyne;  that 
in  January,  1911,  he  organized  a  corporation  known  as  the 
"  Edward  Coyne  Hotel  Company  "  with  a  capital  of  $10,000 
and  the  corporation  took  over  the  real  and  personal  property 
constituting  the  hotel  property  which  was  then  worth,  over  and 
above  incumbrances,  $150,000;  that  Coyne  was  president 
and  treasurer  of  the  hotel  company  and  that  in  the  name  of 
the  company  he  mortgaged  the  property  for  $45,000  for 
which  he  has  not  accounted  to  plaintiff  and  that  he  has  not 
accounted  to  her  for  any  money;  that  Coyne  continued  to 
manage  the  hotel  without  reporting  to  or  advising  with  plain- 
tiff, and  on  the  1st  of  December,  1911,  sold  it,  realizing 
$92,500  over  and  above  the  mortgages  and  that  about  the 
same  time  he  sold  the  furniture  for  $5,000;  that  on  the  13th 
of  December,  1911,  Coyne  informed  plaintiff  and  her  sister 
that  their  joint  interest  in  all  the  property  was  $27,500, 
which  was  known  to  him  to  be  false  and  was  made  with  intent 
to  deceive  plaintiff  and  her  sister  and  that  they  were  deceived 
thereby,   and  that  relying  upon  his  representations  they 
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accepted  $27,500  as  their  share  and  that  plaintiff  did  not 
discover  the  falsity  of  the  representations  until  October,  1916; 
that  the  hotel  company  was  dissolved,  but  that  no  accounting 
by  it  or  its  ofl5cers  has  ever  been  made  or  filed  showing  assets, 
debts  or  distribution.  Plaintiff  then  demands  judgment  for 
$21,875  which  is  the  aggregate  of  one-fourth  of  the  mortgage 
for  $45,000,  one-fourth  of  the  net  proceeds  of  $92,500  on  the 
sale  of  the  hotel,  and  one-fourth  of  the  $5,000  realized  on  the 
sale  of  the  furniture. 

Doubtless  plaintiff  would  have  an  action  against  Coyne 
for  an  accounting  until  the  organization  of  the  corporation, 
but  her  attorney  disclaims  any  such  theory  of  liability,  and 
manifestly  the  sister  would  be  a  necessary  party  thereto 
if  that  were  its  object.  The  attorney  for  the  plaintiff  insists 
that  this  is  an  action  for  damages  for  fraud  and  deceit;  but  no 
damages  were  shown  and  on  the  facts  alleged  all  of  the  moneys 
in  which  plaintiff  claims  an  interest  belonged  to  the  corporar 
tion,  and  if  she  has  not  received  her  full  share  her  remedy  is 
against  the  corporation.  The  plaintiff,  on  the  facts  alleged, 
must  receive  her  share  through  the  corporation.  If,  on  the 
facts  alleged,  there  was  any  liability  on  Coyne's  part  after 
the  organization  of  the  corporation  it  was  to  the  corporation 
and  enforcible  by  it  alone.  The  plaintiff  does  not  even 
allege  that  the  corporation  was  insolvent.  If  Coyne  received 
any  money  which  belonged  to  the  plaintiff,  his  executor  could 
be  called  to  account  therefor  and  the  plaintiff  might  recover 
it  as  for  money  had  and  received;  but  that  is  not  alleged  and 
the  action  is  not  brought  on  that  theory.  On  the  facts  alleged 
the  only  capacity  in  which  Coyne  had  a  right  to  receive  the 
money  was  as  an  ofl&cer  and  representative  of  the  corpora- 
tion and  there  is  no  appropriate  allegation  to  show  that  he 
received  it  in  any  other  capacity  or  that  he  appropriated  it 
to  his  own  use.  If  it  be  true  that  the  share  of  the  plaintiff 
and  her  sister  was  more  than  Coyne  represented  it  to  be,  no 
damages  are  shown  to  have  been  caused  thereby,  for  on  the 
facts  alleged  their  claims  would  still  be  good  against  the 
corporation  or  its  trustees.  It  is  fairly  to  be  inferred,  although 
not  so  alleged,  that  when  the  interests  of  plaintiff  and  her 
sister  in  the  property  were  conveyed  and  assigned  to  the 
App.  Div,-^V0L.  CLXXXI.        22 


Digitized  by 


Google 


338    People  ex  rel.  N.  Y.  E.  Co.  v.  Pub.  Serv.  Comm. 

First  Department,  January,  1918.  [Vol.  181. 

corporation  they  became  stockholders.  Mere  allegations  of 
fraud  and  deceit  without  damages  flowing  therefrom  do  not 
constitute  a  cause  of  action.  {Prodor  v.  Brown,  177  App. 
Div.  722.)  There  is  no  allegation  that  plaintiff  parted  with 
any  consideration  on  Coyne's  representation  with  respect  to 
the  amount  to  which  she  and  her  sister  were  entitled.  It 
is  not  alleged  that  plaintiff  on  the  strength  of  said  repre- 
sentations released  the  corporation  or  anybody  from  liability 
to  her  for  any  greater  amount. 

It  follows  that  the  order  appealed  from  should  be  reversed, 
with  ten  dollars  costs  and  disbursements,  and  motion  denied, 
with  ten  dollars  costs,  and  demurrer  sustained  with  leave  to 
plaintiff  to  plead  over  on  payment  of  said  costs  within  twenty 
days. 

Clarke,  P.  J.,  Scott,  Dowung  and  Smith,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs,  witii  leave  to 
plaintiff  to  serve  an  amended  complaint  on  payment  of  said 
costs. 


The  People  op  the  State  of  New  York  ex  rel.  New  York 
Railways  Company  and  Frank  L.  Hall  and  Others,  as 
Bondholders,  etc..  Relators,  v.  The  Public  Serviciji  Com- 
mission of  the  State  of  New  York  for  the  First  Dis- 
trict and  Edward  E.  McCall  and  Others,  as  Commis- 
sioners Thereof,  Respondents. 

First  Department,  January  18,  1918. 

Public  Service  Conixnissionji  Law  —  street  railroads  —  reorffanisa- 
tion  —  authority  of  Commission  to  order  street  railroad  to  referye 
fund  for  maintenance  and  depreciation  —  authority  to  issue 
stock  or  bonds  to  provide  for  depreciation. 

Under  section  4  of  the  Public  Service  Commissions  Law,  providing  that 
the  Commission  shall  possess  "  all  powers  necessary  or  proper  to  enable 
it  to  carry  out  the  purposes  of  this  chapter,"  said  Commission,  in  order  to 
carry  out  a  plan  of  reorganization  of  a  railway  company,  having  author- 
ized the  issue  of  stocks  and  bonds  and  consented  to  the  execution  of  first 


Digitized  by 


Google 


People  ex  rel.  N.  Y.  E.  Co.  v.  Pub.  Sebv.  Cohm.  339 

App.  Div.]  First  Department,  January,  1918. 

real  estate  and  refunding:  gold  bonds  and  of  adjustment  mortgage  five 
per  cent  income  bonds  subject  to  the  first  real  estate  and  refunding  mort- 
gage, both  of  which  provide  that  the  company  will  keep  its  roads  ade- 
quately equipped,  etc.,  may  order  said  company  to  reserve  twenty  per 
cent  of  its  gross  operating  revenues,  month  by  month,  to  provide  for  the 
maintenance  and  depreciation  of  its  properties  during  the  month. 

Allowance  for  depreciation  and  obsolescence  is  a  part  of  the  operating 
expenses  of  a  corporation. 

A  corporation  has  no  authority  to  issue  bonds  or  stock  to  provide  for 
depreciation  and  obsolescence. 

Scott,  J.,  dissented,  with  opinion. 

Certiorari  issued  out  of  the  Supreme  Court  and  attested 
on  the  17th  day  of  April,  1913,  directed  to  the  Public  Service 
Commission  of  the  State  of  New  York  for  the  First  District 
and  to  Edward  E.  McCall  and  others,  as  commissioners  thereof, 
commanding  them  to  certify  and  return  to  the  office  of  the 
clerk  of  the  county  of  New  York  all  and  singular  their  pro- 
ceedings had  in  directing  the  relator  to  set  aside  twenty  per 
cent  of  its  gross  receipts  to  pay  for  maintenance  and 
depreciation. 

Richard  Reid  Rogers  of  counsel  [J.  Tufton  Mason  with  him 
on  the  brief],  J.  L.  QiLOckeribush,  attorney,  for  the  relator 
New  York  Railways  Company. 

Burt  D.  Whedon  of  coimsel  [S.  Sidney  Smith  with  him  on  the 
brief].  Wing  &  RusseUy  attorneys,  for  the  relators  Hall  and 
others. 

Oliver  C.  Semple  of  counsel  [WiUiam  L.  Ransom,  attorney], 
for  the  respondents. 

Smith,  J. : 

Pursuant  to  foreclosure  decrees  of  the  Circuit  Court  of  the 
United  States  the  property  and  franchises  of  the  Metropolitan 
Street  Railway  Company  were  sold  to  a  purchasing  committee 
of  bondholders  acting  imder  a  reorganization  plan.  There- 
after the  purchasers  conveyed  the  property  and  franchise 
thus  purchased  to  the  New  York  Railways  Company,  the 
relator  in  this  proceeding.  This  reorganization  plan  con- 
templated the  formation  of  the  relator  company  with  a  capital 
stock  of  $17,500,000  par  value,  the  issuance  by  said  cor- 
poration of  $16,768,100  face  value  of  thirty-year  first  real 
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estate  and  refunding  mortgage  four  per  cent  gold  bonds, 
and  of  $31|933,400  face  value  of  thirty-year  adjustment 
mortgage  five  per  cent  income  gold  bonds,  subject  to  the 
first  real  estate  and  refunding  mortgage.  In  respect  to  the 
income  bonds,  the  reorganization  plan  provided  that  the 
mortgage  securing  the  same  should  provide  for  such  method 
or  methods  of  determining  the  net  income  and  should  be  in 
such  form  as  the  said  joint  conmiittee  should  prescribe.  The 
adjustment  mortgage  as  thus  approved  by  the  joint  committee 
provided  for  the  payment  from  the  net  income  of  the  cor- 
poration of  five  per  cent  interest  provided  the  same  should  be 
earned,  and  provided  that  the  net  income  should  be  ascer- 
tained by  deducting  from  the  gross  income  '^  the  expenditures 
actually  made  and  reserves  effectively  set  apart  as  shall  be 
properly  chargeable  against  such  gross  earnings  and  income 
during  such  period."  Both  mortgages  contained  this  pro- 
vision :  "At  all  times  the  Company  will  keep  its  said  railroads 
owned  and  leased  and  the  railroads  of  the  auxiliary  companies 
adequately  equipped  with  cars  and  other  equipment  and 
rolling  stock  and  will  maintain  in  good  order  and  condition, 
reasonable  wear  and  tear  excepted,  all  such  cars  and  other 
equipment  and  rolling  stock,  and  whenever  any  such  cars  or 
equipment  or  rolling  stock  shall  be  worn  out  or  be  destroyed, 
the  Company  promptly  will  cause  the  same  to.be  replaced  by 
other  cars  or  equipment  or  rolling  stock  of  at  least  equal  value 
and  capacity,  so  that  at  all  times  the  value  and  capacity  of 
such  cars  and  other  equipment  shall  be  fully  kept  up;  and  at 
all  times  the  Company  will  set  apart,  use  and  apply  for  that 
purpose  so  much  of  Hie  earnings  of  the  property  mortgaged 
and  pledged  hereimder  as  may  be  required  for  such  mainte- 
nance and  replacement  of  such  equipment  subject  to  the 
lien  hereof."  Both  mortgages  further  provided:  "The  Com- 
pany will  not  cause,  permit  or  suffer  any  auxiliary  company 
to  become  indebted  except  for  current  operating  debts  incurred 
in  the  ordinary  course  of  business,  or  to  issue  any  evidence  of 
indebtedness  to  pay  or  to  reimburse  any  auxiliary  company 
for  any  outlay  for  any  improvement  or  extension  the  cost 
of  which  should  properly  be  chargeable  as  an  operating  or 
maintenance  expense  or  against  any  fund  reserved  far  mainte- 
nance  or  depreciation.^' 
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In  order  to  carry  out  the  plan  of  reorganization  the  Com- 
mission finally  made  three  orders:  (1)  On  January  24,  1912, 
authorizing  the  issue  of  the  stocks  and  bonds;  (2)  on  February 
27,  1912,  consenting  to  the  execution  of  the  mortgages;  (3)  on 
February  27,  1912,  requiring,  among  other  things,  the  com- 
pany to  reserve  twenty  per  cent  of  its  gross  operating  revenues 
month  by  month  to  provide  for  maintenance  and  deprecia- 
tion of  its  properties  during  the  month.  The  last  order 
as  to  the  provision  mentioned  was  confirmed  on  rehearing  by 
the  Commission.  It  is  to  review  this  last  order  that  this 
proceeding  is  brought.  The  order  was  made  upon  abundant 
proof  as  to  the  reserve  fimd  necessary  for  maintenance  and 
depreciation  and  is  not  questioned  upon  that  ground.  The 
sole  contention  of  the  relator  is  that  whether  rijght  or  wrong 
it  is  the  province  of  the  corporation  directors  and  not  that 
of  the  Commission  to  determine  what  amount  should  be  set 
aside  for  that  purpose. 

Preliminarily  it  is  well  to  note  that  this  order  was  made 
in  February,  1912.  The  twenty  per  cent  of  the  gross  income 
has  been  set  aside  as  therein  required.  For  the  actual  mainte- 
nance expenses  about  sixteen  and  one-half  per  cent  has  been 
required  and  about  three  and  one-half  per  cent  has  been  set 
aside  to  provide  for  depreciation  and  obsolescence.  At 
times  upwards  of  $3,000,000  has  thus  acciunulated.  The 
relator  has  been  able  to  pay  only  three  per  cent  interest  upon 
these  income  bonds.  In  pursuance  of  the  reorganization  plan 
these  bondholders  are  entitled  for  a  time  to  name  directors 
to  a  number  one  less  than  a  majority  of  the  board.  If  the 
amount  of  this  fimd  to  be  reserved  for  depreciation  were  left 
to  the  directors  it  is  fair  to  assume  that  with  so  large  a  repre- 
sentation of  the  income  bondholders  upon  the  board  the 
moneys  thus  reserved  would  largely  be  applied  to  the  payment 
of  the  interest  upon  these  bonds  up  to  five  per  cent,  and  the 
fund  reserved  for  depreciation  would  be  reduced  to  a  minimum. 
The  amount  now  reserved  is  shown  by  the  evidence  to  be  no 
more  than  is  necessary  to  take  care  of  depreciation  and 
obsolescence.  If  the  relator's  contention  be  sound  these 
directors  can  entirely  deplete  this  fund  for  the  payment  of 
this  interest  until  a  time  comes  when  such  a  fund  will  be 
necessary  to  restore  the  road  to  a  proper  standard  and  there 
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will  be  no  fund  applicable  thereto  and  the  Commission  charged 
with  the  duty  to  protect  the  public  is  powerless  to  prevent 
the  waste. 

In  People  ex  rel.  Binghamton  L.]H.  &  P.  Co.  v.  Stevens  (203 
N.  Y,  7)  application  was  made  for  leave  to  issue  bonds  and 
preferred  stock  for  the  purpose  of  paying  certain  promissory 
notes  outstanding  and  certain  floating  indebtedness.  The 
Commission  granted  the  permission  but  conditioned  the  same 
upon  the  corporation  charging  off  upon  the  books  $100,000  of 
stock  liability  appearing  thereupon.  Upon  certiorari  the 
Appellate  Division  sustained  the  order.  (143  App.  Div.  789.) 
This  ruling  was  reversed  by  the  Court  of  Appeals,  first,  upon 
the  groimd  that  the  Commission  was  not  authorized  to  con- 
dition its  assent  upon  the  agreement  of  the  corporation  to 
charge  off  this  liability;  and  second,  upon  the  ground  that  it 
did  not  appear  from  the  evidence  that  these  promissory  notes 
did  not  represent  operating  expenses  including  such  a  fimd  as 
should  have  been  reserved  for  depreciation  and  obsolescence. 
The  court  there  held  that  the  corporation  could  not  properly 
issue  long  term  bonds  for  the  purpose  of  paying  repairs  made 
necessary  by  depreciation  and  obsolescence  and  that  the  Com- 
mission was  not  authorized  to  assent  thereto.  Extracts  from 
the  opinion  show  clearly  the  extent  of  the  holding.  "  The 
question  as  to  what  expenditures  are  a  proper  basis  for  permor 
nent  mpitdLizaiion  is  an  important  one,  always  a  proper  and 
necessary  subject  for  consideration,  not  alone  by  the  directors 
of  a  corporation,  but  by  any  Commission  that  has  authority  to 
grant  or  withhold  its  consent  to  the  issue  of  new  stock  or  bonds 
which  are  to  become  a  part  of  the  corporation's  permanent 
capitalization.*'  Again:  "  We  are  nevertheless  of  the  opinion 
that  it  was  the  duty  of  the  Commission  to  determine  whether 
the  stock  and  bonds  proposed  by  the  relator  were  to  secure 
money  to  pay  floating  indebtedness  incurred  in  the  ordinary 
running  expenses  of  the  corporation.  Such  determination 
by  the  Commission  would  not  be  substituting  the  judgment 
of  the  Commission  for  the  judgment  of  the  directors  of  the 
company  in  the  management  of  its  affairs  at  least  if  the 
directors  of  the  company  had  wholly  and  intentionally  ignored 
the  self-evident  proposition  that  except  for  special  and  extra- 
ordinary ckcumstances  some  part  of  the  expenses  of  renewing 
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machines  and  plant  originally  charged  to  capital  account  must 
be  paid  as  a  part  of  the  operating  expenses  of  a  corporation 
from  year  to  year.  We  refer  to  the  necessity  of  a  corporation 
providing  for  some  part  of  the  expenses  of  renewing  machinery 
and  plant  from  year  to  year  as  self-evident,  because  it  has 
been  so  considered  and  expressed  by  the  courts  in  many 
cases.  {People  ex  rel.  Jamaica  Water  Supply  Company  v. 
Tax  Commissumers,  196  N.  Y.  39,  57,  58;  S.  C,  128  App. 
Div.  13,  17,  18;  People  ex  rel.  Third  Avenue  R.  R.  Co.  v.  Tax 
Commissionersy  136  App.  Div.  155,  159;  affd.,  198  N.  Y.  608; 
City  of  KnoxviUe  v.  Knoxville  Water  Company,  212  U.  S.  1.) 

" In  the  Jamaica  Water  Supply  Company  case  this  court  said: 
'We  suppose  that  judicial  notice  may  be  taken  of  the  fact 
that  in  the  conduct  of  many  mdustrial  enterprises  there  is 
a  constant  deterioration  of  the  plant  which  is  not  made  good 
by  ordinary  repairs,  which  of  course,  operates  continually  to 
lessen  the  value  of  the  tangible  property  which  it  affects. 
The  amount  of  this  depreciation  differs  in  different  enter- 
prises, but  the  annual  rate  is  usually  capable  of  estimate 
and  proof  by  skilled  witnesses.  No  corporation  would  be 
r^arded  as  well  conducted  which  did  not  make  some  pro- 
vision for  the  necessity  of  ultimately  replacing  the  property 
thus  suffering  deterioration.'     (p.  57.) 

"  In  that  case  in  the  Appellate  Division  it  was  said:  '  The 
net  mcome  of  a  corporation  for  dividend  purposes  cannot 
be  determined  imtil  ail  taxes,  depreciation,  maintenance  and 
up-keep  expenditures  have  been  deducted.  Otherwise  the 
dividend  is  not  paid  from  the  earnings  but  by  a  depreciation 
of  the  capital  account.' "  Again,  "  In  the  Third  Avenue  Railr 
road  case  it  was  said:  '  The  annual  ordinary  expenditures  for 
repairs,  replacements  and  renewals  upon  such  a  property  can- 
not be  assumed  to  make  it  unnecessary  to  provide  a  fund 
which  will  replace  its  engines,  electrical  equipment  and  other 
physical  property  which  at  some  time  must  be  replaced.' 
(p.  159.) 

"  In  the  City  of  KnoxviUe  v.  Knoxville  Water  Co.  case  it 
was  said:  '  It  is  entitled  to  see  that  from  earnings  the  value 
of  the  property  invested  is  kept  unimpaired,  so  that  at  the 
end  of  any  given  term  of  years  the  original  investment  remains 
as  it  was  at  the  beginning.    It  is  not  only  the  right  of  the 
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company  to  make  such  a  provision,  but  it  is  its  duty  to  its 
bond  and  stockholders,  and,  in  the  case  of  a  public  service 
corporation  at  least,  its  plain  duty  to  the  pubUc.  If  a 
different  course  were  pursued  the  only  method  of  providing 
for  replacement  of  property  which  has  ceased  to  be  useful 
would  be  the  investment  of  new  capital  and  the  issue  of  new 
bonds  or  stocks.  This  course  would  lead  to  a  constantly 
increasing  variance  between  present  value  and  bond  and  stock 
capitahzation — a  tendency  which  would  inevitably  lead  to 
disaster  either  to  the  stockholders  or  to  the  pubUc,  or 
both.'     *     *     * 

"  It  will  not  be  denied  that  fuel  and  such  other  materials 
as  are  consumed  from  day  to  day  and  the  labor  incurred  in 
daily  maintenance  should  be  paid  for  from  the  earnings  of 
the  corporation  as  a  part  of  its  running  expenses  prior  to  tiie 
payment  of  interest  upon  bonds  or  dividends  upon  capital 
stock.  A  reasonable  consideration  of  the  interests  of  a  cor- 
poration and  the  ultimate  good  of  its  stock  and  bondholders, 
and  a  regard  for  the  investing  public  and  that  fair  dealing 
which  shoidd  be  observed  in  all  business  transactions,  require 
that  machines  and  tools  paid  for  and  charged  to  capital 
account  but  which  necessarily  become  obsolete  or  wholly  worn 
out  within  a  period  of  years  after  the  same  are  purchased  or 
installed,  should  be  renewed  or  replaced  by  setting  aside 
from  time  to  time  an  adequate  amount  in  the  nature  of  a 
sinking  fund  or  that  by  some  other  sjrstem  of  financing  the 
corporation  put  upon  the  purchaser  from  the  corporation  the 
expense  not  alone  of  the  daily  maintenance  of  the  plant  but 
a  just  proportion  of  the  expense  of  renewing  and  replacing 
that  part  of  the  plant  which  although  not  daily  consumed 
must  necessarily  be  practically  consumed  within  a  given  time." 

I  have  quoted  thus  fully  from  the  opinion  to  show,  first, 
that  the  allowance,  for  depreciation  and  obsolescence  must 
be  deemed  a  part  of  the  operating  expenses  of  a  corporation 
and  secondly  J  that  a  corporation  is  not  authorized  to  issue 
bonds  or  stock  to  provide  therefor,  and  that  the  PubUc 
Service  Commission  is  not  authorized  to  consent  to  such  an 
issuance.  It  is  true  that  the  proposition  there  decided  was 
not  the  exact  proposition  here  presented  but  the  converse 
of  the  proposition  is  squarely  presented.    If  as  there  held 
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new  stock  or  bonds  cannot  issue  to  make  good  depreciation 
and  obsolescence  and  if  as  contended  by  the  relator  the 
Commission  is  not  authorized  to  require  a  sufficient  fund 
to  be  set  apart  to  provide  for  the  same  the  Legislature  has 
wholly  failed  to  accomplish  its  purpose  to  provide  protection 
for  the  investing  and  traveling  public.  That  this  was  the 
purpose  of  the  creation  of  the  Public  Service  Commission 
is  held  by  all  the  authorities.  Not  only  is  the  issuance  of 
new  stock  and  bonds  made  subject  to  the  approval  of  the 
Commission  but  explicit  power  is  given  to  the  Commission 
to  provide  complete  and  adequate  equipment  for  the  con- 
venience of  the  traveling  public.  Section  50  of  the  Public 
Service  Commissions  Law  (Consol.  Laws,  chap.  48;  Laws  of 
1910,  chap.  480)  gives  power  to  the  Commission  to  order 
repairs  and  changes;  to  order  alterations  in  terminal  facilities, 
in  motive  power,  and  equipment;  to  provide  what  in  its 
judgment  is  "adequate  service  or  facilities  for  the  transporta- 
tion of  passengers  or  property.'*  Under  settled  rules  of  statu- 
tory interpretation  power  is  impliedly  given  to  take  such  action 
as  may  be  necessary  to  make  effective  the  powers  explicitly 
given  to  accomplish  the  purpose  of  the  enactment.  But  in  this 
case  we  need  not  resort  to  the  rule  of  implied  powers  for  by 
section  4  of  the  act  it  is  provided  that  "  There  shall  be  a 
Public  Service  Commission  for  each  district,  and  each  Com- 
mission shall  possess  the  powers  and  duties  hereinafter  speci- 
fied, and  also  all  powers  necessary  or  proper  to  enable  it  to  carry 
out  the  purposes  of  this  chapter.^^  If  this  power  be  denied,  the 
directors  are  at  Uberty  to  div^t  this  fund  necessary  for  the 
maintenance  of  the  value  of  the  security  and  also  necessary 
for  adequate  service  to  the  traveling  public  to  the  payment 
of  the  interest  on  these  income  bonds.  When,  therefore,  in 
the  course  of  time  it  becomes  necessary  to  replace  obsolescent 
and  depreciated  equipment  what  is  the  situation  created? 
No  fimd  will  have  been  reserved  for  that  purpose.  The 
Commission  is  not  authorized  to  assent  to  the  issuance  of 
new  securities  therefor.  The  necessary  replacement  cannot 
be  made  for  lack  of  funds  and  of  ability  to  procure  them. 
The  corporation  becomes  unable  to  perform  its  public  functions 
and  corporate  death  is  inevitable.  Another  reorganization 
becomes  necessary  with  the  consequent  material  impairment 
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of  securities.  Even  if  power  existed  to  raise  money  for 
replacements  by  the  issue  of  new  securities  the  fatal  ending 
is  only  postx)oned.  If  the  L^slature  has  left  this  loophole 
in  its  scheme  for  the  protection  of  the  security  holders  it  has 
made  a  serious  blunder.  Such  a  fate  has  befallen  too  many 
of  these  corporations  and  it  was  largely  to  prevent  just  such 
catastrophies  that  this  Commission  was  created.  The  court 
should  not  so  construe  the  powers  given  as  to  permit  the 
very  evils  which  the  Legislature  has  sought  to  remedy.  This 
holding  now  made  does  not  substitute  the  judgment  of  the 
Commission  for  that  of  the  board  of  directors  except  so  far 
as  may  be  absolutely  necessary  to  provide  for  the  maintenance 
of  the  value  of  the  securities  and  of  adequate  facilities'  for 
transportation  by  the  requirement  to  pay  what  is  deemed  in 
law  "  operating  expenses  "  from  income,  and  as  I  read  the 
statute  in  view  of  the  purposes  of  its  enactment  this  authority 
is  there  given.  The  question  of  the  impairment  of  the 
obligation  of  contracts  is  not  here  presented  firsts  because 
the  contracts  were  made  in  view  of  the  existing  powers  of 
the  Commission,  and  secondly,  because  the  mortgages  both 
contemplate  the  application  of  gross  receipts  to  the  pajmaent 
of  operating  expenses  and  to  ''  reserves  effectively  set  apart '' 
in  which  these  items  are  included.  While  the  powers  given 
to  the  Commission  have  been  in  some  cases  strictly  construed, 
no  case  has  denied  to  the  Commission  powers  absolutely 
necessary  to  accomplish  the  purposes  of  its  creation. 

In  my  judgment  the  order  was  properly  made,  and  the 
writ  of  certiorari  should  be  dismissed,  and  determination  of 
the  Commission  should  be  confirmed,  with  fifty  dollars  costs 
and  disbursements  to  respondents. 

Clarke,  P.  J.,  Page  and  Shearn,  JJ.,  concurred;  Scx)tt,  J., 
dissented. 

Scott,  J.  (dissenting): 

I  am  unable  to  concur  in  the  decision  about  to  be  made 
simply  because  I  cannot  find  in  the  statute  any  authority 
for  the  order  brought  up  for  review.  I  do  not  for  the  purposes 
of  this  appeal  question  the  proposition  that  prudent  manage- 
ment of  a  corporation  like  the  relator  requires  that  some 
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part  of  its  earnings  should  be  set  aside  for  the  establishment 
of  a  fund  to  meet  possible  future  depreciation  of  plant,  nor 
do  I  question  the  power  of  the  Legislature  to  authorize  the 
Public  Service  Commission  to  determine  what  proportion  of 
the  earnings  should  be  so  devoted. 

The  difficulty  I  find  is  that  the  Legislature  has  not  conferred 
such  power.  The  respondent  relies  on  section  52  of  the 
Public  Service  Commissions  Law,  but  that  section  as  I  read 
it  relates  only  to  the  manner  of  keeping  the  accounts,  and 
has  no  reference  to  the  manner  in  which  the  income  share 
shall  be  expended.  My  brother  Smith  finds  authority  in  the 
Commission  to  make  the  order  appealed  against,  in  the  broad 
language  of  section  4  of  the  Public  Service  Commissions  Law 
which  confers  upon  the  Conamission  "  all  powers  necessary  or 
proper  to  enable  it  to  carry  out  the  purposes  of  this  chapter/* 
If  the  compulsory  establishment  of  a  depreciation  fund  was 
one  of  the  declared  purposes  of  the  act,  this  clause  would 
undoubtedly  authorize  the  order  sought  to  be  reviewed.  But 
the  difficulty  I  find  is  that  it  is  not  one  of  these  declared 
purposes.  It  is  for  this  very  reason  that  such  extensive, 
and  even  minute,  authority  is  giv«i  to  the  Commission  with 
regard  to  other  matters,  that  I  am  unable  to  spell  out  implied 
authority  to  do  that  which  the  Commission  has  imdertaken 
to  do  here.  If  the  Legislature  had  desired  to  invest  the 
Public  Service  Commission  with  power  to  prescribe  what 
amortization  funds  should  be  taken  out  of  income,  it  could 
have  done  so  very  simply  and  in  a  few  words.  That  it  did 
not  do  so  is  suggestive  that  it  did  not  intend  to  confer  such 
power. 

Writ  dismissed  and  proceedings  affirmed,  with  fifty  dollars 
costs  and  disbursements. 
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Stephen  H.  Olin  and  Others,  as  Executors  of  and  Trustees 
under  the  Last  Will  and  Testament  of  Elizabeth  J.  Lynch, 
Deceased,  Respondents,  v.  Howard  Thayer  Kingsbury, 
Individually  and  as  Sole  Surviving  Executor  of  and  Trustee 
under  the  Last  Will  and  Testament  of  Samuel  Frost, 
Deceased,  Appellant. 

First  Department,  January  18,  1918. 

Real  property  —  easements  ^  method  of  aoquisition  — evidence  — 
easement  of  necessity  —  prescription  —  adverse  user  —  affreements 
between  landlord  and  tenant  —  appeal  —  inconsistent  findings  — 
right  of  appeUant  to  benefit  of  finding  most  favorable  to  him  — 
estoppel. 

In  1870,  Nos.  15,  17  and  19  Irving  place,  in  the  city  of  New  York,  were 
separate  dwelling  houses,  leased  by  their  several  owners  to  one  tenant 
who  connected  the  buildings  using  them  as  a  hotel.  In  1881,  when  the 
leases  expired,  Nos.  15  and  17  were  leased  to  the  same  tenant  who  used 
them  as  a  hotel.  No.  19  being  used  as  a  private  dwelling.  This  con- 
tinued until  1890  when  the  three  premises  were  again  conducted  as  a  hotel 
by  one  tenant  and  have  so  rejnained  since  that  time.  The  tenant  of  the 
three  premises  has  surrendered  his  lease  of  Nos.  17  and  19  to  the  owner 
and  given  him  permission  to  erect  a  partition  wall,  which  would  cut  off 
premises  No.  15,  owned  by  another  pai'ty,  from  premises  Nos.  17  and  19. 
It  appears  that  structural  changes  can  be  made  to  restore  No.  15  to  the 
condition  in  which  it  was  prior  to  1870,  and  that  the  whole  property  is 
capable  of  being  separated  into  its  original  units  and  full  enjoyment  of  a 
separate  use  obtained.  In  a  suit  by  the  owner  of  premises  No.  15  against 
the  owner  of  premises  Nos.  17  and  19,  evidence  examined,  and 

Heldf  that  the  owner  of  No.  15  has  acquired  no  easement  in  the  use  of  the 
facilities  in  Nos.  17  and  19,  either  by  grant  express  or  implied,  by  estoppel 
or  prescription,  nor  is  said  owner  entitled  to  equitable  relief  preventing 
the  erection  of  the  partition  wall. 

There  must  be  a  reasonable  necessity  as  distinguished  from  mere  con- 
venience in  order  to  establish  an  easement  of  necessity. 

Except  in  the  case  of  certain  relations  that  are  recognized  and  enforced  in 
equity,  in  analogy  to  the  principles  of  law  applicable  to  easements,  an 
easement  can  be  created  only  by  a  grant  express  or  implied,  or  by  pre- 
scription, and  the  latter,  as  modified  by  the  modem  doctrine,  rests  ui>on 
the  presumption  of  a  grant. 

The  modem  law  of  rights  acquired  by  prescription  rests  upon  the  adverse 
user,  for  which  no  permission  can  be  shown,  for  such  a  length  of  time  that 
a  grant  will  be  presumed,  which  has  been  lost.    In  other  words,  adverse 
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user  will  ripen  into  an  easement,  as  adverse  possession  would  establish 
a  title  and  upon  the  same  theory  of  law. 

Although  a  tenant  or  sucoeeding  tenants  may  by  adverse  use  of  property  for 
the  statutory  period  create  prescriptive  rights  in  adjoining  property  which 
will  inure  to  the  benefit  of  their  landlord,  there  is  no  adverse  user  by  the 
tenant  of  a  lot  when  he  uses  two  adjoining  lots  with  the  express  permission 
of  the  owner  thereof,  and  still  less  is  there  an  adverse  use  by  the  tenant 
of  the  one  lot  of  the  two  adjoining  lots  when  any  use  of  the  latter  was 
made  by  the  tenant  of  the  one  lot  under  a  lease  of  the  other  lots  which 
gave  him  express  permission  to  make  such  use. 

A  tenant  cannot  hold  adversely  to  or  prescribe  against  his  landlord. 

Where  findings  are  inconsistent  an  appellant  is  entitled  to  the  benefit  of  the 
one  most  favorable  to  him. 

Separate  agreements  by  owners  of  several  lots,  with  a  tenant,  as  to  the 
use  thereof,  are  limited  to  the  term  of  the  agreements  and  the  parties  thereto 
and  cannot  be  extended  without  a  new  agreement,  nor 'can  they  iniire  to 
the  benefit  of  any  one  except  the  parties  thereto,  their  personal  repre- 
sentatives or  assigns. 

Estoppel  can  only  arise  where  a  person  has  changed  his  position  with  relation 
to  or  expended  money  upon  his  property,  rel3dng  upon  an  existing  ease- 
ment in  the  adjoining  property,  and  without  which  the  act  done  or  the 
expenditure  would  have  been  useless,  and  the  adjoining  owner  has  not 
interposed  to  forbid  or  prevent  it. 

In  order  to  fasten  a  limitation  upon  the  free  right  which  each  man  has  to 
use  his  property  as  he  desires,  and  to  convey  it  free  from  restrictions, 
except  such  as  he  himself  imposes,  there  must  be  clear  and  explicit  agree- 
ment establishing  the  other's  right  showing  the  intention  of  the  person 
so  x>ermanently  to  burden  his  property. 

Scott,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  Howard  Thayer  Kmgsbury, 
individually  and  as  executor  and  trustee,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiffs,  entered  in 
the  ofl&ce  of  the  clerk  of  the  county  of  New  York  on  the  17th 
day  of  October,  1917,  upon  the  decision  of  the  court  after 
a  trial  at  the  New  York  Special  Term. 

The  judgment  restrained  the  defendant  from  separating 
premises  No.  15  Irving  place  in  the  city  of  New  York  from 
premises  Nos.  17  and  19  Irving  place. 

Howard  Thayer  Kingsbury  of  counsel  [Frederic  R.  Coudert 
with  him  on  tiie  brief],  Coudert  Brothers^  attorneys,  for  the 
appellant. 

Stephen  H.  Olin  of  counsel  [John  C.  Clark  with  him  on  the 
brief],  WiUiam  G.  Murphy,  Jr.,  attorney,  for  the  respondents. 
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Page,  J.: 

In  1870,  Nos.  15,  17  and  19  Irving  place  were  separate 
dwelling  houses  and  were  at  that  time  leased  by  their  several 
owners  to  one  Wehrle,  who  connected  the  buildings,  using 
them  as  a  hotel.  When  the  leases  expired  in  1881,  premises 
Nos.  15  and  17  were  leased  to  the  same  lessees,  who  used 
the  two  as  a  hotel,  premises  No.  19  being  used  as  a  private 
dwelling.  This  continued  until  1890,  when  the  three  premises 
were  again  united  in  one  tenant  and  conducted  as  a  hotel, 
and  have  been  so  conducted  to  the  present  date. 

The  plaintiffs  are  owners  of  premises  No.  15  Irving  place  and 
the  defendant  is  owner  of  premises  Nos.  17  and  19  Irving 
place.  The  Ijenant  of  these  three  premises  surrendered  his 
lease  of  premises  Nos.  17  and  19  to  the  defendant  and  gave 
him  permission  to  erect  a  partition  wall  which  would  cut  off 
premises  No.  15  from  premises  Nos.  17  and  19. 

The  Special  Term  decided  that  the  plaintiffs  were  entitled 
to  an  injimction  on  the  ground  that  there  had  arisen  an  ease- 
ment by  necessity,  and  while  the  physical  destruction  of  the 
property  or  a  substantial  change  in  it  so  that  it  could  not 
subserve  its  original  purpose  would  terminate  the  easement, 
the  easement  attaching  to  the  buildings  and  not  to  the  soil, 
there  was  not  sufficient  evidence  that  the  buildings  were  at 
the  present  time  unsuited  for  hotel  purposes. 

The  court  has  found  that  the  facilities  of  premises  Nos.  17  and 
19  are  essential  to  the  enjoyment  of  premises  No.  15,  saying: 
''  If  a  partition  wall  should  be  put  on  the  dividing  line  between 
Nos.  15  and  17,  as  is  threatened  by  the  defendant,  the 
house  on  No.  15  would  occupy  the  whole  lot,  would  have  no 
front  entrance  or  hallway,  no  elevator  or  kitchen  range, 
or  kitchen  chimney  or  heating  plant  or  water  supply  or 
electric  light." 

"  The  elevator,  heating  plant,  ranges,  boilers,  kitchen  flue, 
electric  meter,  pump  and  hot  water  tank  and  other  fixtures 
and  the  use  of  the  public  rooms  and  hallway  contained  in 
Nos.  17  and  19  [are]  necessary  to  the  reasonable  enjo3maent 
of  No.  15." 

These  facts  are  insufficient  to  establish  an  easement  of 
necessity,  even  if  the  other  essentials  to  the  creating  of  an 
easement  had  been  present.    Structural  changes  that  would 
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restore  No.  15  to  the  condition  it  was  in  prior  to  1870  can  be 
made.  These  may  be  costly,  but  the  property  can  nevertheless 
be  put  to  any  reasonable  use  of  which  it  is  susceptible,  and 
its  use  fully  enjoyed  without  imposing  any  easement  or  burden 
on  the  defendant's  land.  ''  While  absolute  physical  necessity 
need  not  be  shown,  as  in  the  case  of  land-locked  premises,  or 
the  supx)ort  of  a  wall,  there  must  be  a  reasonable  necessity, 
as  distinguished  from  mere  convenience."  {WeUs  v.  GarbiM, 
132  N.  Y.  430,  438;  Ogdm  v.  Jennings,  62  id.  526,  531.  See, 
also,  Bauman  v.  Wagner,  146  App.  Div.  191,  195;  Scrymser 
V.  Phelps,  33  Hun,  474;  HiU  v.  Bernhdmer,  78  Misc.  Rep. 
472.)  That  this  property  is  capable  of  being  separated  into 
its  original  units,  ai\d  full  enjoyment  of  a  separate  use  obtained, 
has  been  demonstrated.  In  1881,  as  has  been  stated.  No.  19 
was  separately  occupied  as  a  private  dwelling  after  eleven 
years  of  use  in  connection  with  the  other  buildings  as  a  hotel. 
It  would  imdoubtedly  be  more  convenient  for  the  owner  of 
No.  15  to  have  the  property  continued  to  be  used  in  connection 
with  Nos.  17  and  19,  but  no  necessity  for  such  use  has  been 
shown. 

No  easement  exists  in  this  case.  Except  in  the  case  of 
certain  relations  that  are  recognized  and  enforced  in  equity, 
in  analogy  to  the  principles. of  law  applicable  to  easements, 
an  easement  can  be  created  only  by  a  grant  express  or 
implied,  or  by  prescription,  and  the  latter,  as  modified  by 
the  modem  doctrine,  rests  upon  the  presumption  of  a  grant. 
In  the  case  at  bar  there  was  never  a  grant  from  an  owner  of 
either  parcel  to  the  other,  nor  was  the  property  at  any  time 
used  by  a  common  owner  of  the  fee  for  hotel  purposes. 

The  cases  relied  on  by  the  respondents  and  those  cited  by 
Mr.  Justice  Scorr  may  be  divided  into  two  classes:  First, 
where  an  owner  of  land  has,  by  an  artificial  arrangement 
prior  to  a  severance,  effected  an  advantage  to  one  portion, 
to  the  burdening  of  the  other,  upon  the  severance  of  the  owner- 
ship the  holders  of  the  two  portions  take  them  respectively 
charged  with  the  servitude  and  entitled  to  the  benefit  openly 
and  visibly  attached  at  the  time  of  the  conveyance;  second, 
where  an  easement  has  been  established  by  prescription.  In 
the  first  class  are  the  following:  Humphries  v.  Brogden  (12 
Q.  B.  739);  Doe  v.  Morrell  (J.  Smith  [N.  H.],  255);  Adams  v. 


Digitized  by 


Google 


352  OuN  V.  Kingsbury. 


First  Department,  January,  1918.  [VoL  181. 

Marshall  (138  Mass.  228);  Thcmpson  v.  Miner  (30  Iowa, 
386);  Kane  v.  Templin  (158  id-  24);  Teachout  v.  Capital 
Lodge  of  Independent  Order  of  Odd  Fellows  (128  id.  380) ;  Powers 
V.  Heffeman  (233  111.  697);  Foote  v.  Yarlott  (238  id.  54);  John 
Hancock  Mvtual  Life  Insurarhce  Co.  v.  Patterson  (103  Ind.  582) ; 
Lead  City  Miners*  Union  v.  Mayer  (235  Fed.  Rep.  376).  In 
Humphries  v.  Brogden  {supra)  the  case  involved  the  right  of 
support  of  a  house  on  the  surface  from  impairment  by  the 
operation  of  a  mine.  The  statement  of  CampbelLi  Ch.  J., 
as  to  the  right  to  support  of  an  upper  story  of  a  building  by 
the  lower  story  was  dicta.  He  said:  "  If  the  owner  of  an 
entire  house  conveying  away  the  lower  story  only  is,  without 
any  express  reservation,  entitled  to  the  support  of  the  lower 
story  for  the  benefit  of  the  upper  story,  why  should  not 
an  owner  of  land,  who  conveys  away  the  minerals  only,  be 
entitled  to  the  support  of  the  minerals  for  the  benefit  of  the 
surface"  (p.  747).  Thus  demonstrating  that  the  principle 
which  controlled  that  decision  was  an  implied  reservation  in 
the  grant  from  a  common  owner.  In  Doe  v.  Morrdl  {supra) 
the  house  had  been  erected  as  one  building  by  the  owner  of 
the  entire  plot.  A  portion  of  the  land  and  one-half  of  the 
building  were  sold  under  execution  upon  a  judgment.  It 
was  held,  on  this  severance  of  ownership,  an  easement  in  that 
portion  of  the  entry,  hallway,  stairs  and  chimney,  extending 
beyond  the  middle  line,  resulted  in  favor  of  the  owner  of  the 
other  half  of  the  house.  Adams  v.  Marshall  {supra):  The 
conmion  owner  devised  two  parcels  in  severalty,  the  dividing 
line  running  through  a  portion  of  a  bam.  The  court  held  that 
an  easement  of  support  and  shelter  resulted  so  that  one  owner 
could  not  tear  down  his  portion  of  the  bam  without  furnishing 
an  equivalent  support.  The  court  said,  however :  "  The  defend- 
ant, we  have  no  doubt,  could  have  lawfully  erected  a  parti- 
tion through  the  bam  upon  his  line  "  (p.  238).  In  Thomp- 
son V.  Miner  {supra)  tenants  in  common  built  a  building 
covering  the  entire  premises  (consisting  of  three  lots)  and 
having  a  stairway  and  hall  leading  to  the  upper  floors,  and  in 
pursuance  of  an  agreement  entered  into  before  the  building 
was  erected,  for  the  purpose  of  partitioning  the  property, 
one  conveyed  his  interest  in  two  of  the  lots,  and  the  others 
conveyed  their  interest  in  the  one  lot  to  him.     Held,  this 
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created  an  easement  of  the  stairways  and  halls  that  were 
appurtenant  to  each  and  all  of  the  lots.  Thus  this  is  an  ease- 
ment of  implied  reservation  on  the  conveyance  of  a  conmion 
ownership.  In  Kane  v.  Templin  {supra)  the  halves  of  a 
building  were  devised  to  separate  persons.  Held,  that  the 
two  devisees  took  as  purchasers,  and  that  there  was  an  ease- 
ment by  implication  in  favor  of  that  portion  of  the  building 
in  which  there  were  no  stairs  or  hallway  to  the  use  of  those 
that  existed  in  the  other  portion.  The  case  of  Teachaut  v. 
Capital  Lodge  of  Independent  Order  of  Odd  Fellows  (supra) 
was  where  there  was  an  express  reservation  in  the  grant  from 
the  conmion  owner  of  a  right  to  use  the  stairways.  Powers  v. 
Heffeman  {supra) :  Easement  in  use  of  halls  and  stairways 
created  by  impUed  reservation  in  grant  from  common  owner. 
In  Foote  v.  Yarlott  {supra),  after  making  separate  mortgages 
on  two  lots,  upon  which  were  erected  two  buildings,  the  com- 
mon owner  established  a  heating  plant  in  one  for  the  use  of 
both.  .  On  severance  of  ownership,  by  decree  of  foreclosure, 
it  was  hdd  that  there  was  created  an  easement  for  the  bene- 
ficial use  of  the  heating  plant.  In  John  Hancock  Mviual  Life 
Insurance  Co.  v.  Patterson  {supra)  there  was  an  implied  reser- 
vation of  an  easement  in  a  grant  from  the  common  owner, 
which  was  also  the  case  in  Lead  City  Miners'  Union  v.  Moyer 
{supra).  It  thus  appears  that  none  of  the  cases  above  which 
are  cited  by  the  respondents  are  authorities  tending  to  sustain 
their  position  in  the  case  at  bar,  for  here  the  element  of  a  grant 
from  a  common  owner  is  lacking. 

Many  cases  are  cited  by  the  respondents  where  an  easement 
has  been  acquired  over  adjoining  property  by  prescription. 
No  purpose  will  be  served  by  reviewing  them  in  detail.  The 
modern  law  of  rights  acquired  by  prescription  rests  upon  the 
adverse  user,  for  which  no  permission  can  be  shown,  for  such 
a  length  of  time  that  a  grant  will  be  presumed,  which  has 
been  lost.  In  other  words,  adverse  user  will  ripen  into  an 
easement,  as  adverse  possession  would  establish  a  title  and 
upon  the  same  theory  of  law.  It  also  follows  that  if  the  use 
is  exercised  by  permission,  no  matter  how  long  the  use  may 
be,  it  cannot  ripen  into  a  permanent  right;  for,  as  was  said 
by  Judge  Cowen,  "  It  is  well  known  that  a  single  lisp  of 
App.  Div.— Vol.  CLXXXI.        23 
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acknowledgment  by  the  defendant,  that  be  claims  no  title, 
fastens  a  character  upon  his  possession  which  makes  it  unavail- 
able for  ages.  No  matter  that  ♦  ♦  ♦  he  and  those  imder 
whom  he  claims  may  have  holden  peaceably,  and  without 
the  hindrance,  molestation  or  even  claim  of  the  owner.  Non 
constat,  that  the  whole  may  not  have  been  as  lessee  or  by 
comity,  imtil  the  owner  shall  reach  the  time  when  for  purposes 
which  remained  suspended  on  account  of  the  mere  incon- 
venience of  his  neighbor,  he  comes  in  for  the  enjoyment  of 
his  conceded  rights."  {Colvin  v.  Burnet,  17  Wend.  564,  568.) 
The  reason  for  this  is  clear.  If  a  known  right  to  use  the 
property  exists,  the  user  is  presumed  to  be  in  the  exercise  of 
that  ri^t,  and  no  other  grant  of  right  can  be  presumed. 

This  brings  us  to  the  question  whether  the  plaintiffs,  owners 
of  lot  No.  15,  have  acquired  an  easement  by  prescription  against 
the  defendant  owner  of  lots  Nos.  17  and  19.  It  is  true  that  a 
tenant  or  succeeding  tenants  might  by  adverse  use  of  property 
for  the  statutory  period  create  prescriptive  rights  in  adjoining 
property  which  would  inure  to  the  benefit  of  their  .landlord, 
but  there  is  clearly  no  adverse  user  by  the  tenant  of  lot  No.  15 
when  he  uses  the  adjoining  premises,  lots  Nos.  17  and  19,  with 
the  express  permission  of  the  owner  thereof ;  and  still  less  is  there 
an  adverse  use  by  the  tenant  of  lot  No.  15  of  premises  Nos.  17 
and  19  when  any  use  of  premises  Nos.  17  and  19  was  made  by 
the  tenant  of  lot  No.  15  under  a  lease  of  premises  Nos.  17  and 
19  which  gave  him  express  permission  to  make  the  use  of  it  that 
was  made.  The  latter  is  true,  because  a  tenant  cannot  hold 
adversely  to  or  prescribe  against  his  landlord.  {Jones  v.  BeiHj/, 
174  N.  Y.  97.)  It  should  be  noted  in  this  connection  that  the 
court  made  the  following  finding  in  its  decision:  "  All  these 
structural  changes  were  made  by  the  tenants  only  and  under 
an  express  permission  contained  in  the  several  leases  of  the 
respective  parcels  and  became  the  property  of  the  respective 
owners  under  the  terms  of  such  leases.  No  alterations  or 
additions  were  made  by  the  owners  or  either  of  them." 

There  were  none  of  the  elements  in  this  case  from  which 
an  easement  by  agreement  might  be  predicated. 

There  was  no  direct  evidence  of  an  agreement  between  the 
owners  in  regard  to  the  use  of  the  premises  as  a  hotel,  and 
an  agreement  could  be  established  only  by  inference.    In 
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this  connection  the  following  findings  of  fact  made  by  the 
court  should  be  noticed: 

'^  33.  There  was  an  agreement  between  the  plaintiffs  and 
the  defendant  and  between  the  plaintiffs  and  the  defendant's 
predecessors  that  the  building  upon  the  said  three  lots  should 
be  used  as  a  hotel." 

"  37.  The  respective  owners  of  No.  15  on  the  one  hand 
and  of  Nqs.  17  and  19  on  the  other,  have  at  no  time  acted 
conjointly  in  r^ard  to  the  property,  or  entered  into  any 
agreement  with  each  other  in  respect  to  its  joint  or  combined 
use  or  otherwise,  but  each  owner  has  at  all  times  dealt  sepa- 
rately and  independently  with  his  own  property  and  with  the 
tenant  or  tenants  thereof." 

Since  these  findings  are  inconsistent,  the  defendant  appellant 
is  entitled  to  the  benefit  of  "37,"  the  one  most  favorable 
to  him.  (Whdlen  v.  Stuart^  194  N.  Y.  495;  Kinney  v.  Kinney, 
221  id.  133.)  Aside  from  this,  there  is  no  evidence  tending 
to  sustain  tiie  first.  The  only  agreements  that  were  made 
were  the  separate  agreements  with  the  tenant  by  each  landlord 
that  the  tenant  could  use  the  demised  premises  for  a  hotel 
in  connection  with  the  other  premises.  This  agreement  would 
be  limited  to  the  term  of  the  lease,  and  the  parties  thereto. 
It  cannot  be  extended  beyond  the  term  without  a  new  agree- 
ment, nor  could  it  inure  to  the  benefit  of  any  one  except  the 
parties  thereto,  their  personal  representatives  or  assigns. 

Lastly,  the  plaintiffs  claim  that  they  have  acquired  an 
easement  by  estoppel.  But  estoppel  can  only  arise  where  a 
person  has  changed  his  position  with  relation  to,  or  expended 
money,  upon  his  property,  relying  upon  an  existing  easement 
in  the  adjoining  property,  and  without  which  the  act  done 
or  the  expenditure  would  have  been  useless,  and  the  adjoining 
owner  has  not  interposed  to  forbid  or  prevent  it.  In  such 
cases  equity  has  interposed  and  enjoined  the  adjoining  owner 
from  interrupting  the  enjoyment  of  the  easement.  The 
necessary  elements  to  establish  such  an  estoppel  are  lacking 
in  this  case.  First,  the  owner  of  No.  15  has  not  changed  his 
position,  relying  upon  the  joint  use  of  the  property  with 
Nos.  17  and  19.  The  leases  by  both  owners  were  coterminous 
and  were  merely  a  permission  of  the  tenant  to  so  use  the 
property  during  the  period  of  the  lease.    Neither  made  any 
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alteration  in  the  premises  or  expended  any  money  thereon. 
Such  changes  as  were  made  were  the  act  of  the  tenant  for 
his  more  convenient  use  of  the  premises,  and  were  done  with 
the  separate  consent  of  each  owner  and  related  to  the  use  of 
his  own  premises.  It  was  limited  by  the  terms  of  the  lease, 
and  there  was  no  agreement  express  or  implied  that  the  owner 
should  continue  such  use  after  the  term  of  the  lease,  or  so 
long  as  each  expressed  this  consent,  with  like  limitations, 
by  a  renewal  thereof.  The  plaintiffs  rely  upon  the  case  of 
Fronckowiak  v.  Platek  (152  App.  Div.  301),  which  is  clearly 
distinguishable  from  the  instant  case  and  comes  clearly 
within  the  general  rule  above  stated.  In  that  case  a  hus- 
band and  wife  purchased  property  in  1881  upon  which  they 
erected  an  addition  to  the  builcUng.  Connected  with  this  addi- 
tion were  sheds  and  outbuildings.  These  buildings  were  all 
used  together  and  occupied  continuously  by  them  xmtU 
the  death  of  the  husband  intestate  in  1906,  and  thereafter 
by  the  wife  until  her  death  in  1910.  "  The  wife  equally 
with  the  husband  contributed  to  the  cost  of  erecting  these 
additions.  With  him  she  paid  the  taxes  on  this  twenty-foot 
strip.  They  were  acting  for  the  mutual  benefit  of  the  two 
lots.  She  was  willing  to  contribute  to  the  building  and 
maintepance  of  these  additions,  and  he  was  willing  that  they 
should  be  appurtenant  to  the  main  premises.  If  the  situation 
were  presented  between  the  husband  and  the  wife,  he  would 
at  this  late  day  be  estopped  to  repudiate  his  aflfirmative  acts 
in  aflBxing  these  buildings  to  the  store  and  dwelling  on  the 
lot  they  owned  as  tenants  by  the  entirety."     (p.  303.) 

In  my  opinion  it  is  clear  that  the  plaintiffs,  as  the  owners 
of  No.  15,  have  acquired  no  easement  in  the  use  of  the 
facilities  in  Nos.  17  and  19  either  by  grant,  express  or  implied, 
by  estoppel,  or  prescription.  It  only  remains  to  be  considered 
whether  the  plaintiffs,  while  not  entitled  to  relief  in  damages 
in  a  court  of  law,  have  nevertheless  acquired  such  rights 
imder  purely  equitable  consideration  that  a  court  of  equity 
might  interpose  injunctive  relief.  No  such  right  is  claimed 
by  respondents,  but  Mr.  Justice  Scott  seems  to  be  impressed 
with  the  idea  that  the  long-continued  use  of  this  property 
as  a  hotel  has  given  the  plaintiffs  a  claim  to  equitable  con- 
sideration.   It  is  not  necessary  to  cite  authorities  for  the 
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familiar  situation  that  arises  when  the  several  owners  of  a 
tract  of  land,  or  upon  the  same  street,  agree  with  each  other 
that  only  a  certain  class  of  buildings  shall  be  erected  thereon, 
or  that  certain  busmesses  or  trades  shall  not  be  permitted 
to  be  carried  on,  or  that  the  houses  to  be  built  shall  not  be 
built  within  a  specified  distance  of  the  street;  and  equity 
will  intervene  to  prevent  a  violation  of  such  an  agreement, 
even  by  subsequent  owners,  although  there  is  neither  privity 
of  contract  nor  of  estate  between  the  one  seeking  the  injunction 
and  those  who  attempt  to  appropriate  the  property  in  contra- 
vention of  the  use  or  mode  of  enjojrment  impressed  upon 
it  by  the  agreement  of  which  they  had  notice.  But  to  fasten 
a  limitation  upon  the  free  right  that  each  man  has  to  use  his 
property  as  he  desires  and  to  convey  it  free  from  restrictions 
except  such  as  he  himself  imposes,  there  must  be  a  clear  and 
explicit  agreement  establishing  the  other's  right  and  showing 
the  intention  of  the  person  so  permanently  to  burden  his 
property.  No  such  agreement  exists  in  this  case.  Each 
owner  gave  permission  to  the  tenant,  by  separate  lease,  to 
use  the  property  during  the  term  of  the  lease.  At  the  expira- 
tion of  the  lease  each  owner  received  back  his  property  and 
was  free  to  make  such  lawful  use  thereof  as  he  deemed  proper. 
Neither  owner  obtained  rights  thereby,  in  or  over  the  premises 
of  the  other,  that  survived  the  texinination  of  the  leases,  either 
in  law  or  equity. 

The  judgment  should,  therefore,  be  reversed,  with  costs, 
the  findings  inconsistent  herewith  reversed,  and  judgment 
granted  for  the  defendant,  with  costs. 

Clarke,  P.  J.,  Smith  and  Shearn,  JJ.,  concurred;  Scott, 
J.,  dissented. 

Scott,  J.  (dissenting): 

The  defendant  appeals  from  a  judgment  in  equity  which, 
in  effect,  decrees  that  two  adjoining  properties  owned  by 
different  owners  shall  continue  to  be  maintained  and  used, 
as  they  have  been  for  many  years,  as  a  single  building. 

The  facts  are  peculiar  and  so  far  as  we  are  aware  are  not 
exactly  paralleled  by  any  reported  case.  Taken  together  the 
properties  constitute  a  plot  on  the  northwest  comer  of 
Fifteenth  street  and  Irving  place  in  the  city  of  New  York, 
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sixty-two  feet  six  inches  in  width  on  Irving  place  and  eighty 
feet  in  depth.  The  comer  lot,  which  is  twenty-two  feet  in 
width  on  Irving  place,  and  was  formerly  known  by  the  street 
number  as  No.  15  Irving  place,  is  owned  by  plaintiffs  as 
trustees.  The  remainder  of  the  property,  which  is  forty  feet 
and  six  inches  in  width  on  Irving  place,  and  was  formerly 
known  by  the  street  numbers  as  Nos.  17  and  19  Irving  place, 
belongs  to  the  defendant  as  trustee. 

Prior  to  the  year  1870  there  stood  upon  the  property  three 
private  dwelling  houses,  each  of  which  was  complete  in  itself 
and  had  a  separate  entrance  on  Irving  place.  No.  15,  on 
the  comer,  was  then  owned  by  Edward  J.  Lynch;  No.  17 
by  Samuel  Frost,  and  No.  19  by  Mattie  G.  Brown.  The  latter 
property  was  purchased  in  1882  by  Samuel  Frost,  who  there- 
after, and  until  the  time  of  his  death,  owned  both  Nos.  17  and  19. 

In  the  year  1870  Edward  J.  Ljmch  leased  his  house  and 
lot  to  Joseph  Wehrle  for  the  term  of  ten  years,  with  the 
privilege  of  ten  years'  renewal.  In  the  same  year  Samuel 
Frost  leased  No.  17  to  the  same  Joseph  Wehrle  for  the  term 
of  ten  years,  with  privilege  of  renewal,  the  lease  containing 
a  stipulation  that  the  property  should  be  used  for  no  "  busi- 
ness or  purpose  which  shall  be  more  injurious  to  the  said 
premises  than  the  general  hotel  business."  In  the  year  1872 
Mattie  G.  Brown  leased  No.  19  to  the  same  Joseph  Wehrle 
for  the  term  of  eight  years,  with  the  privilege  of  renewal 
for  ten  years.  This  lease  contained  a  stipulation  identical 
with  that  in  the  above-mentioned  lease  from  Samuel  Frost 
as  to  the  use  of  the  property  for  no  business  or  purpose  more 
injurious  than  the  hotel  business. 

Joseph  Wehrje,  having  thus  become  the  tenant  for  a  term 
of  years  of  all  three  properties,  proceeded  to  make  extensive 
and  radical  alterations  therein  with  the  purpose  arid  effect 
of  combining  them  into  a  single  building  which  he  used 
during  the  continuance  of  his  term  as  an  hotel  imder  the  . 
name  of  the  Hotel  Belvidere.  These  alterations  may  be  briefly 
summarized  as  follows:  A  mansard  roof  was  constructed  over 
all  of  the  buildings.  A  basement  and  four-story  addition 
with  mansard  roof  was  built  over  the  rear  of  No.  15  (the 
comer  lot),  so  that  the  hotel  building  covered  and  now  covers 
the  entire  lot.    This  extension  served  as  a  kitchen  in  the 
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basement,  and  a  dining-room  on  the  main  floor,  the  upper 
floors  being  subdivided  by  lath  and  plaster  partitions.  The 
middle  house  (No.  17)  was  used  for  the  main  entrance  to 
the  hotel.  The  front  door  and  hallway  were  done  away  with 
and  the  front  steps  removed.  The  hotel  entrance  was  so 
constructed  as  to  extend  across  the  whole  front  of  No.  17, 
such  entrance  consisting  of  a  door  with  side  windows  on 
which  the  names  successively  used  for  the  hotel  were  painted. 

The  interior  was  arranged  for  the  use  of  the  whole  property 
as  one  hotel.  The  main  floor  of  No.  17  served  for  the  entrance 
hall,  and  in  that  building  were  and  are  located  the  heating 
plant  for  the  whole  property;  the  elevator  giving  access 
(through  openings  cut  in  the  walls)  to  all  parts  of  the  hotel; 
the  ranges,  boilers  and  kitchen  flue  as  well  as  the  electric 
meter.  The  drainage  system  for  the  whole  property  passes 
under  No.  15  to  Fifteenth  street,  and  in  the  cellar  of  that 
portion  of  the  property  is  a  water  meter  which  supplies  the 
pump  and  hot  water  tank  in  No.  19  which  controls  the  water 
supply  to  all  parts  of  the  whole  building. 

This  was  the  condition  of  the  property  when  Joseph  Wehrle's 
lease  expired.  He  did  not  exercise  the  privil^e  to  renew. 
From  the  date  of  the  expiration  of  his  leases  down  to  now 
the  property  has  been  in  appearance  and  in  fact  a  single  build- 
ing used  for  an  hotel;  the  several  owners,  although  apparently 
entering  into  no  formal  agreement  between  themselves  as  to 
leasing  to  the  same  person,  always  contrived  so  to  lease  their 
properties  that  they  always  had  the  same  tenant,  and  this 
tenant  has  always  used  the  property  as  a  single,  entire  build- 
ing imder  the  name  Hotel  America,  or  Hotel  du  Nord. 

It  was  abundantly  shown  by  the  evidence  that  if  the 
property  continued  to  be  used  in  the  future  *as  in  the  past, 
as  a  single  building,  for  hotel  or  some  other  purpose,  it  would 
have  a  reasonably  adequate,  rental  value,  but  if  broken  up 
into  separate  and  disconnected  properties,  the  buildings,  and 
especially  that  portion  consisting  of  what  was  formerly  No. 
15,  belonging  to  plaintiffs,  would  be  wholly  valueless  for  any 
usable  purpose,  since  it  would  be  economically  impossible  to 
restore  it  to  its  former  condition  as  a  dwelling  house  with 
any  hope  of  realizing  an  adequate  and  reasonable  return  upon 
the  cost. 
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The  defendant  now  contemplates  selling  so  much  of  the 
property  as  was  formerly  known  as  Nos.  17  and  19  Irving 
place,  and  to  that  end  proposes  to  erect  a  dividing  waU 
between  the  comer  lot  (No.  15)  and  said  No.  17  so  as  to  cut 
oflf  and  wall  up  all  the  openings  in  the  present  walls  between 
said  parts  of  said  hotel  building,  and  to  cut  oflf  and  separate 
said  corner  building  (No.  15)  from  the  use  of  the  main 
entrance  and  hallway,  and  the  enjoyment  of  heat,  gas,  electric 
light  and  water  furnished  by  the  apparatus  and  appliances 
situated  in  Nos.  17  and  19,  as  the  same  have  for  many  years 
been  used  and  enjoyed  by  the  common  tenant  of  the  whole 
property  for  the  benefit  of  the  corner  lot.  In  short,  it  is  the 
defendant's  purpose  to  absolutely  segregate  that  portion  of 
the  property  owned  by  him  from  that  portion  owned  by 
the  plaintiffs,  in  such  a  manner  as  to  render  impossible  the 
continued  use  of  the  whole  property  as  a  single  building. 
The  judgment  appealed  from  enjoins  this  segregation.  It 
may  be  said  at  the  outset  that  neither  landlord  acquired  any 
prescriptive  rights  against  the  others  in  consequence  of  the 
acts  of  Wehrle,  who  was  the  common  tenant,  holding  under 
separate  leases,  for  a  tenant  cannot  take  by  adverse  hold- 
ing or  by  prescription  against  his  landlord  {Jones  v.  ReiUy, 
174  N.  Y.  97,  107),  nor  can  he  transmit  any  such  right  to 
another. 

The  rights  of  the  respective  owners,  as  against  each  other, 
arose,  if  at  all,  when  the  property  came  back  into  their  hands 
upon  the  expiration  of  Wehrle's  leases  in  1881,  in  the  condition 
in  which  he  had  put  it,  and  are  to  be  established,  if  at  all, 
by  their  dealings  with  the  property  during  the  period,  exceed- 
ing thirty  years,  which  has  since  elapsed.  Of  course  the  fact 
that  the  buildings  had  been  transformed  in  use  and  appearance 
into  one  was  obvious  and  patent  as  was  the  fact  that  the 
character  of  the  property  had  been  radically  altered  so  that 
it  was  then  no  longer  adapted  to  use  as  a  block  of  single 
dwelling  houses,  and  was  adapted  only  for  some  use  as  a 
single  building.  But  the  acquiescence  of  the  several  owners 
to  the  use  of  the  reconstructed  building  as  a  unit  for  the 
purposes  of  an  hotel  need  not  be  deduced  only  from  their 
knowledge  of  the  use  to  which  it  was  in  fact  put,  but  is 
expressly  shown  by  many  leases  and  consents  to  assignments 
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of  leases,  executed  by  one  owner  after  another  in  which  the 
use  of  the  severe.!  properties  as  parts  of  the  hotel  is  expressly 
recognized  and  stipulated  for. 

It  may  fairly  be  said  from  the  evidence  and  findings  that 
the  owners  of  what  were  originally  three  houses  finding  their 
properties  transformed  into  a  single  house  under  one  roof 
and  so  arranged  internally  that  every  part  of  that  house 
was  dependent  upon  every  other  part,  accepted  and  acquiesced 
in  this  reconstruction  and  interdependence  for  thirty-five 
years  or  more,  all  that  time  reaping  an  advantage  from  the 
existing  arrangement.  The  question  we  have  to  consider  is 
whether  one  owner,  after  having  for  so  long  a  period  recognized 
and  profited  by  the  mutual  advantages  flowing  from  the 
use  of  the  property  as  a  single  building,  may  at  will  destroy 
the  existing  arrangement  and  segregate  the  properties  to  the 
detriment  of  the  other  owner.  That  either  owner  could  have 
insisted  upon  physically  segregating  the  properties  when 
Wehrle's  leases  expired,  or  within  twenty  years  thereafter, 
I  do  not  doubt,  but  I  am  disposed  to  think  that  the  recognized 
and  accepted  condition  and  use  of  the  property  had  after 
twenty  years  established  certain  mutual  rights  as  between 
the  owners  of  the  several  parcels  which  neither  is  at  liberty 
to  disregard  to  the  detriment  of  the  other.  From  the  history 
of  the  property  as  above  detailed  we  should  presiune  a  grant 
or  agreement  between  the  owners  that,  so  long  as  the  building 
stood,  it  should  continue  to  be  used  as  a  single  building,  each 
part  enjoying  the  benefit  to  be  derived  from  the  mutual 
arrangement  of  all  the  parts. 

It  would  serve  no  useful  purpose  to  discuss  at  length  the 
manner  in  which  one  owner  may  acquire  by  prescription, 
or  presumed  grant,  the  right  to  use  his  neighbor's  land  for 
the  benefit  of  his  own  tenement.  That  such  right  may  be 
acquired  by  long-continued  user  by  the  owner  of  the  dominant 
tenement,  coupled  with  knowledge  and  acquiescence  by  the 
owner  of  the  servient,  is  settled.  The  books  are  full  of  cases 
in  which  this  principle  has  been  applied.  Sometimes  the  right 
is  exclusively  for  the  benefit  of  the  dominant  tenement,  and  the 
burden  borne  solely  by  the  servient.  Such  are  the  common 
cases  of  rights  of  way  and  rights  of  drainage.  Sometimes  the 
rights  are  mutual  ai^d  reciprocal,  each  tenement  being  burdened 
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for  the  benefit  of  the  other,  and  each  being  benefited  at  the 
expense  of  the  other.  Such  in  general  are  cases  of  party 
walls.  .  Nor  are  cases  unknown  to  the  law  in  which  separate 
owners  hold  different  parts  of  the  same  house,  as  for  instance 
different  stories.  In  such  cases  it  has  long  been  recognized 
law  that  neither  owner  may  do  anything  within  his  own  part 
or  story  which  shall  impair  the  safety  or  enjoyment  of  their 
parts  or  stories  by  the  other  owners.  (Humphries  v.  BrogdeUf 
12  Q.  B.  739;  and  see  Washb.  Ease.  &  Serv.  480,  481.) 
According  to  this  rule  if  the  parties  to  the  present  action 
had  owned  different  floors  or  stories  of  the  whole  building, 
instead  of  owning  different  parts  thereof  as  they  do^  it  would 
seem  that  neither  could  deal  with  his  own  part  as  to  cut  off 
that  part  owned  by  the  other  party  and  thus  render  it  unusable 
and  valueless.  An  interesting  application  of  this  rule  arose 
in  New  Hampshire  in  1809.  D.  and  M.  each  owned  one-half 
of  a  dwelling  house.  It  had  been  built  altogether;  two  rooms 
on  a  floor,  chimney  in  the  middle,  entry  on  the  front  side, 
from  which  led  stairs  to  both  chambers  and  entrances  into 
both  rooms.  The  division  was  by  an  imaginary  line  running 
through  the  middle  of  the  front  door,  entry,  stairs,  chimney,  etc. 
The  house  was  old  and  needed  repairing.  M.'s  part  was  not 
worth  repairing,  but  D.'s  part  was  tenantable.  The  fire-wards 
upon  view  of  M.'s  part  were  of  opinion  that  it  was  dangerous 
for  want  of  repairs  and  ordered  it  to  be  repaired  or  otherwise 
rendered  not  dangerous  on  accoimt  of  fire.  M.  elected  to 
take  down  his  part  to  the  line.  He  left  the  materials  of  the 
entry  for  D.;  he  sawed  through  the  plate  girds,  stairs,  etc., 
but  did  not  take  down  the  chimney.  All  those  things  he 
did  carefully,  doing  as  little' damage  as  possible  to  D.'s  part 
of  the  house.  D.  sued  for  damages  for  trespass.  It  was  held 
that  he  could  recover.  Smith,  Ch.  J.  (with  whom  all  the  other 
judges  concurred),  said:  ''  I  am  inclined  to  think  that  each 
of  the  parties  were  interested  in  the  entry,  stairs,  chinmey, 
etc.,  and  that  neither  could  destroy  these  without  the  con- 
sent of  the  other;  that  each  of  these  owners  was  under  an 
obligation  to  the  other  to  keep  his  part  in  repair,  at  least  so 
far  that  the  tenement  of  the  other  should  suffer  no  injury 
from  want  of  such  repair.  It  may  be  likened  to  the  case  of 
a  party  wall  which  neither  owner  can  remove.  ^    *    * 
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"  From  the  nature  of  the  thing,  these  parties  must  be 
considered  as  interested,  as  it  were,  in  common,  in  the  entry, 
chimney,  stairs,  etc.;  and  neither  could  destroy  that  in  which 
the  other  had  a  valuable  interest. 

"  Doe  had  an  easement,  or  right  of  enjoyment,  of  that 
part  of  the  entry  which  was  b^ond  the  middle  line,  which 
does  not  depend  on  the  courtesy  of  the  defendant;  it  is  a  mat- 
ter of  right.  It  is  for  the  interest  of  both  parties  that  this 
should  be  the  case.  It  may  be  said  the  owner  may  do  what 
he  will  with  his  own  ♦  *  *.  But  the  truth  is,  it  is  not  his 
own  in  an  absolute,  exclusive  sense,  because  Doe  has  a  right  to 
the  enjoyment  of  it."     {Doe  v.  MorreU,  Smith  [N.  H.],  255.) 

In  Thompson  v.  Miner  (30  Iowa,  386)  is  presented  a  case 
similar  in  some  aspects  to  the  present  in  that  a  building 
was  erected  to  cover  three  lots  in  such  manner  that  it  could 
be  most  adequately  used  together  as  a  single  building.  The 
lots  upon  which  the  building  stood  passed  into  several 
ownership,  but  it  was  held  that  one  owner  could  not  cut  off 
from  that  portion  of  the  building  belonging  to  the  other 
owners  the  access  provided  by  the  stairs  and  passageways 
which  were  constructed  on  his  part  of  the  building.  To  the 
same  effect  is  Kane  v.  Templin  (158  Iowa,  24)  where  halves 
of  a  single  building  had  been  granted  to  different  devisees. 
It  was  held  that  an  easement  existed  for  the  use  of  the  halls 
and  stairways  which  stood  in  one  half,  for  the  benefit  of 
the  other  half. 

In  many  other  cases  the  principle  applied  in  the  foregoing  has 
been  recognized  and  applied.  {John  Hancock  Mutual  Life  Ins. 
Co.  V.  Patterson,  103  Ind.  582  ;Foote  v.  Yarlott,  238  111.  54; 
Lead  City  Miners^  Union  v.  MoyeVy  235  Fed.  Rep.  376.)  It  is 
true  that  the  facts  in  the  cases  cited  are  not  identical  with  the 
facts  in  the  case  at  bar  and  that  in  most  of  them  the  easements 
were  created  while  the  properties  benefited  and  burdened 
were  held  in  the  same  ownership  where  the  use,  which  ripened 
into  an  easement,  had  its  origin.  But  this  does  not  affect 
the  principle  applicable  to  the  facts  we  now  have  to  consider. 
The  only  difference  between  easements  arising  upon  the 
severance  of  an  estate  theretofore  held  in  unity  of  ownership, 
and  easements  affecting  properties  held  separately  and  never 
united  in  ownership,  is  as  to  the  manner  in  which  the  ease- 
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ment  is  created.  In  theory  all  easements  rest  on  grant,  some- 
times, although  rarely,  actually  embodied  in  a  deed,  but 
much  more  frequently  implied  or  presumed.  (Washb.  Ease. 
&  Serv.*32;  Nichols  v.  Luce,  41  Mass.  [24  Pick.]  102.)  If  an 
owner  so  builds  upon  or  disposes  of  his  property  that  one  part 
is  openly  and  continuously  burdened  with  a  use  in  favor  of 
another  part,  and  then  severs  the  property  and  sells  that 
part  in  favor  of  which  the  use  has  been  established,  retain- 
ing that  upon  which  the  burden  rests,  a  conveyance  of  the 
right  to  continue  the  use  will  impliedly  be  foimd  in  the  con- 
veyance of  the  part  granted,  and  the  grantor  will  be  estopped 
to  deny  that  he  intended  to  include  in  his  conveyance  the 
right  to  continue  to  enjoy  the  use.  So  when  the  owner  of  one 
parcel  acquiesces,  for  twenty  years  or  more,  in  the  open, 
notorious  and  continuous  use  of  his  property  for  the  benefit 
of  the  property  of  his  neighbor  it  will  be  conclusively  pre- 
sumed that  at  some  time  a  grant  of  the  right  had  been  made, 
and  a  like  presumption  will  arise  when  two  owners  of  adjoin- 
ing parcels  have  for  the  requisite  period  of  time  enjoyed 
and  exercised  mutual  and  reciprocal  beneficial  uses  over  the 
property  of  each  other. 

While  the  law  reports  in  this  State  are  replete  with  cases 
dealing  with  the  creation  and  enforcement  of  easements 
I  have  been  able  to  find  but  one  which  resembles  in  its  peculiar 
facts  the  one  we  are  now  considering.  In  that  case  it  appeared 
that  Bartholomew  Karalus  and  his  wife  Katarzjoia  purchased 
a  comer  lot  in  the  city  of  Buffalo  which  they  owned  jointly. 
Upon  this  lot  they  erected  a  building  which  they  occupied  as 
a  saloon,  grocery  and  dwelling  house.  Subsequently  the 
husband  individually  acquired  title  to  an  adjacent  lot.  The 
two  lots  were  inclosed  with  a  fence  and  used  and  occupied  as 
one  tract,  and  the  husband  erected  upon  the  lot  acquu'ed  by 
himself  individually  an  addition  to  the  building  erected  on  the 
comer  lot.  Connected  with  this  addition  were  a  shed,  out- 
houses and  a  large  woodshed.  These  buildings  were  all  used 
together  by  the  husband  and  wife,  until  the  death  of  the  former, 
twenty-five  years  after  the  properties  had  first  been  united  in 
use.  Later  the  wife  died  bequeathing  her  property  to  the 
plaintififs.  The  husband  having  died  intestate  and  without 
descendants,  his  heirs,  after  the  wife's  death,  partitioned  his 
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property.  The  defendants  in  the  action  bought  the  lot  which 
the  husband  had  acquired  individually  and  had  used  in  con* 
junction  with  the  comer  lot.  The  plaintiflfs  sought  to  impress 
an  easement  in  this  second  parcel  for  its  use  in  connection  with 
the  comer  lot,  which  as  it  was  claimed  were  inseparably 
connected,  and  all  had  been  used  together  continuously  and 
notoriously  for  nearly  thirty  years.  The  Appellate  Division 
in  the  Fourth  Department  sustained  the  plaintiffs'  contention, 
speaking  through  Mr.  Justice  Spbing,  as  follows:  "  I  think 
the  long  occupancy  in  connection  with  the  first  lot,  openly, 
notoriously  and  continuously,  ripened  by  adverse  user  into  a 
definite  easement,  and  that  the  presumption  of  a  grant  is  con- 
clusive therefrom.  {CoJbum  v.  Marsh,  68  Hun,  269;  affd.,  on 
opinion  below,  144  N.  Y.  657;  Hey  v.  CoUman,  78  App.  Div. 
684;  affd.,  180  N.  Y.  560;  Fritz  v.  Tompkins,  168  id.  524.) 

"  The  rule  is  stated  in  this  language  in  Winne  v.  Winne  (95 
App.  Div.  48;  affd.,  184  N.  Y.  584)  at  page  50: '  Where  the 
owner  of  the  land  has,  by  any  artificial  arrangement,  effected 
an  advantage  for  one  portion,  to  the  burdening  of  the  other, 
upon  the  severance  of  the  ownership  the  holders  of  the  two 
portions  take  them  respectively  charged  with  the  servitude 
and  entitled  to  the  benefit  openly  and  visibly  attached  at 
the  time  of  the  conveyance.'     *    ♦    ♦ 

"  If  the  situation  were  presented  between  the  husband 
and  the  wife,  he  would  at  this  late  day  be  estopped  to  repudiate 
his  affirmative  acts  in  affixing  these  buildings  to  the  store  and 
dwelling.     ♦    *     ♦ 

"  The  part  of  the  building,  for  the  various  additions  are  so 
attached  as  to  constitute  one  building,  cannot  now  be  severed 
without  materially  diminishing  the  value  of  the  first  tract 
purchased.  ♦  *  *  The  substantial  character  of  the  part 
added,  its  necessity  for  the  beneficial  use  of  the  first  property 
purchased  and  the  manner  in  which  it  was  joined  to  the 
first  building  denote  that  these  two  people  intended  that  the 
entire  building  should  remain  as  erected  as  an  appurtenant  to 
the  first  lot."     {Fronckowiak  v.  Platek,  152  App.  Div.  301.) 

It  may  be  noted  in  regard  to  the  case  last  quoted  that 
although  there  had  been  a  partial  unity  of  ownership,  the 
court  preferred  to  rest  its  decision  upon  the  long-continued 
and  notorious  use. 
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Applying  the  foregoing  rules  and  illustration  of  the  applica- 
tion in  previous  cases  to  the  case  at  bar,  I  am  of  opinion  that 
the  plaintiffs  are  entitled  to  the  protection  which  they  seek 
and  which  has  been  awarded  to  them  by  the  judgment  appealed 
from.  The  separate  owners  not  only  adapted  their  buildings 
to  a  common  use,  or,  what  amounts  to  the  same  thing,  adopted 
and  acquiesced  in  the  adaptation  thereof  made  by  their 
common  tenant,  but  for  more  than  thirty  years  have  c<m- 
tinned  its  use  as  a  single  building  and  have,  more  than  once, 
stipulated  expressly  that  their  separate  properties  shall  be 
used  as  part  of  an  hotel  which  occupied  the  entire  property. 
Out  of  this  long  acquiescence  has  grown,  as  I  consider,  a  con- 
clusive presumption  that  the  use  of  the  building  as  a  whole, 
and  the  interdependence  of  each  part  upon  every  other  part 
had  origin  in  mutual  and  reciprocal  grants  between  the  owners. 
Neither  owner  can  now,  as  I  apprehend,  lawfully  destroy  the 
mutual  and  reciprocal  easements  established  by  long 
acquiescence,  to  the  detriment  and  damage  of  his  neighbor's 
property.  If  it  be  said  that  the  continuance  of  this  state  of 
affairs  threatens  to  make  the  management  of  the  property 
difficult,  the  answer  is  that  the  owners  for  some  forty  years 
have  managed  to  use  the  property  profitably  in  the  precise 
condition  in  which  the  judgment  appealed  from  would  leave  it. 

The  appellant  calls  our  attention  to  an  apparent  con- 
tradiction between  the  33d  finding  of  fact  to  the  effect  that 
there  was  an  agreement  between  the  owners  that  the  building 
in  question  shoiild  be  used  as  an  hotel,  and  the  37th  finding 
to  the  effect  that  the  respective  owners  had  at  no  time  entered 
into  any  agreement  with  respect  to  the  joint  or  combined  use 
of  the  properties.  The  contradiction  is  more  apparent  than 
real.  In  tiie  33d  finding  the  court  evidently  referred  to  the 
presumed  agreement  resulting  from  long-continued  use  and 
acquiescence.  In  the  37th  finding  the  court  evidently  meant 
to  find  that  no  formal  agreement  had  been  entered  into  between 
the  owners.  It  should  be  amended  to  as  to  express  that 
.  meaning  clearly. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  reversed,  with  costs,  and  judgment  ordered  for 
defendant,  with  costs.    Order  to  be  settled  on  notice. 
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Henry  L.  Hioginson  and  Others,  Copartners  in  Trade  Doing 
Business  under  the  Firm  Name  and  Style  of  Lee,  Hioginson 
&  Company,  Respondents,  v.  The  City  of  New  Yobk, 
Appellant. 

Second  Department,  January  18,  1918. 

Municipal  eorporatioziB  —  negliffenee  —  liability  of  city  for  damage 
to  goods  from  escape  of  water  from  high  pressure  hydrants  — 
results  of  omission  to  produce  evidence  as  to  cause  of  injury. 

WluHe  a  mmiicipality  is  not  liable  for  escape  of  water  from  its  means  or 
hydrants  without  evidence  of  negligence,  a  dty  having  the  duty  of 
inspection  and  user  over  the  apparatus  causing  damage,  is  subject  to 
the  results  of  omitting  to  produce  evidence  showing  how  the  injury  arose 
or  what  was  the  difficulty  on  the  occasion  of  such  damage. 

In  an  action  against  the  city  of  New  York  for  damage  to  goods  in  a  ware- 
house caused  by  water,  it  appeared  that  a  high  pressure  hydrant  burst 
between  nine  and  ten  ^  m.,  and  that  the  water  was  not  shut  off  until 
some  time  between  eleven  and  twelve.  The  broken  hydrant,  the  chief 
evidence  of  the  cause  of  the  injury,  was  not  produced  as  it  had  been 
disposed  of  for  junk,  and  the  city  made  no  explanation.  Evidence 
examined,  and  held,  that  a  judgment  in  favor  of  the  plaintiffs  should 
be  affirmed. 

Appeal  by  the  defendant,  The  City  of  New  York,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiffs, 
enter^  in  the  office  of  the  clerk  of  the  coimty  of  Kings  on 
the  10th  day  of  January,  1917,  upon  the  verdict  of  a  jury, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the 
same  day  denying  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

Sometime  between  nine  a.  m.  and  ten  a.  m.  on  July  8, 
1912,  the  hydrant  of  the  high  pressure  water  service  on  the 
west  side  of  Furman  street,  about  190  feet  north  of  Joralemon 
street,  burst,  so  as  to  flood  two  vacant  lots  somewhat  lower 
than  the  sidewalk,  and  create  a  pool  that  was  rising  against 
the  easterly  side  of  two  warehouses,  Nos.  63  and  64  of  the 
New  York  Dock  Company.  After  the  dock  company 
employees  tried  vainly  to  divert  the  water  by  a  trench,  they 
erected  a  dam  on  the  top  of  the  sills  of  the  low  windows  of 
the  warehouse  by  bags  of  cement.  Meantime,  inside  the 
warehouses,  they  were  moving  the  merchandise  further  from 
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the  windows,  so  as  to  be  beyond  reach  of  the  flooding.  But 
the  water  rose  a  foot  above  the  level  of  the  lower  window 
sills,  and  penetrated  within  the  warehouses,  damaging 
plaintiffs'  wool.  Sometime  between  eleven  and  twelve  the 
city  officials  shut  off  the  water,  although  appellant  claims 
this  was  done  sooner.  Plaintiffs'  damage  was  $958.75,  for 
which  they  had  a  verdict. 

Edward  A.  Freshman  [Lamar  Hardy ^  Corporation  Counsely 
and  Thomas  F.  Magner  with  him  on  the  brief],  for  the  appellant. 

Edward  J.  Mastaglio  [John  K.  Berry  with  him  on  the 
brief],  for  the  respondents. 

Per  Curiam: 

The  verdict  for  the  plaintiffs  followed  a  charge  which  was 
quite  as  favorable  to  the  city  as  the  facts  justified.  The 
escape  of  water  from  this  hydrant  was  at  such  pressure  and 
volume  that  it  covered  an  area  of  14,000  square  feet  to  a 
considerable  depth,  so  that  it  came  above  the  lower  sills 
of  the  warehouse  windows.  The  hydrant  was  found  broken 
far  below  the  ground,  where  it  was  not  subject  to  surface  shocks. 
There  was  no  evidence  as  to  the  nature  of  this  break,  whether 
an  old  fracture,  or  of  recent  appearance.  The  broken 
hydrant  —  itself  the  chief  evidence  of  the  true  cause  of 
the  injury  —  was  taken  to  the  city  storage  yard,  and  after- 
wards broken  up  and  disposed  of  for  junk. 

Such  a  hydrant  can  be  readily  tested  by  pumping  into 
it  under  pressiu^e. 

While  a  mimcipality  is  not  liable  for  escape  of  water  from 
its  mains  or  hydrants  without  evidence  of  negligence  {Jenney  v. 
City  of  Brooklyny  120  N.  Y.  164),  a  city,  like  any  other 
defendant,  having  the  duty  of  inspection  and  iLser  over  the 
apparatus  causing  damage,  is  subject  to  the  effect  of  omitting 
to  produce  evidence,  showing  how  the  injury  arose,  or  what 
was  the  difl&culty  on  the  occasion  of  such  damage.  (Oravey  v. 
City  of  New  York,  117  App.  Div.  773.)  Here  the  city  made 
no  explanation,  although  it  does  not  show  that  such  an 
explanation  could  not  be  made.  This  left  it  for  the  jury 
to  say,  on  the  expert  testimony,  whether  defendant  had 
ftbsplved  itself  from  negligence. 
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The  issues  as  to  reasonable  promptness  in  shutting  ofif 
the  water,  in  view  of  its  dangerous  and  threatening  flood, 
were  properly  left  to  the  jury,  and  their  finding  against  the 
city  was  a  fair  conclusion  from  all  the  evidence. 

The  judgment  and  order  should,  therefore,  be  affirmed, 
with  costs. 

Present — Jbnks,  P.  J.,  Thomas,  Mills,  Rich  and 
Putnam,  JJ. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


Frederick   W.   Huber,   Respondent,   v.   Anna   Gorg   and 
Charles  K.  Hoerning,  Appellants. 

Second  Department,  January  25,  1918. 

Highways  —  alteration  —  acceptance  —  dedication  —  abandonment 
of  portion  of  highway  —  ownership  of  title  —  vendor  and  pur- 
chaser—  deed  —  breach  of  condition  subsequent  —  re-entry. 

Where  a  town  for  the  purpose  of  straightening  a  highway  shifted  it  to  one 
side  at  the  instance  and  expense  of  the  owner  of  the  abutting  land,  the 
owner  will  be  deemed  to  have  dedicated  and  the  town  to  have  accepted 
the  additional  land,  although  there  was  no  conveyance. 

Upon  the  abandonment  of  the  portion  of  the  road,  title  thereto  did  not 
revert  to  the  grantor  to  the  town,  who  had  conveyed  "  for  the  purpose 
of  said  road,"  nor  did  it  pass  to  the  abutting  owners,  but  as  it  was  not 
conveyed  by  the  town  the  title  remained  in  it  and  has  passed  to  its 
successor,  the  city  of  New  York,  which  in  justice  should  grant  releases 
to  the  owners  of  the  several  lots  abutting  thereon. 

A  buyer  of  one  of  said  lots  should  not  be  obliged  to  accept  the  conveyance 
without  a  release  from  the  city. 

If  the  grant  were  on  condition  subsequent,  the  title  of  the  city,  the  successor 
of  the  town,  could  be  defeated  only  by  re-entry. 

A  right  to  re-enter  for  a  breach  of  condition  subsequent  is  not  an  estate. 

Appeal  by  the  defendants,  Anna  Gorg  and  another,  from 
a  judgment  of  the  County  Court  of  Queens  county  in  favor 
of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  said  county 
on  the  10th  day  of  January,  1917,  upon  the  decision  of  the 
court,  a  jury  having  been  waived. 

App.  Div.— Vol.  CLXXXI.        24 
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Louis  J.  HaJbert,  for  the  appellants. 

George  A.  Nagle^  for  the  respondent. 

Thomas,  J.: 

A  parcel  of  land  abuts  the  west  side  of  Flushing  avenue 
for  the  distance  of  two  hundred  and  ten  feet  from  Prospect 
avenue.  The  defendant  Gorg  agreed  to  convey  it  to  the  assignor 
of  the  plaintiff,  who  questions  the  title  to  a  strip  varying  from 
some  fourteen  to  sixteen  feet  wide  and  forming  the  frontage 
of  the  lots.  The  street,  formerly  known  as  Bushville  road 
or  Flushing  avenue,  runs  northerly  from  the  Jamaica  and 
Hempstead  tiunpike,  and  for  the  purpose  of  straightening 
it  was  shifted  in  1893  so  that  its  westerly  line  was  carried  so 
far  easterly  as  to  leave  unused  for  road  purposes  the  strip 
described.  The  disused  strip  apparently  became  a  part  of 
the  land  that  was  boimded  by  the  old  road,  and  has  become 
the  frontage  on  the  westerly  side  of  the  corrected  and  present 
avenue.  Before  it  was  separated  from  the  street,  the  town 
of  Jamaica  had  the  title  to  it,  and  there  is  no  evidence  that 
it  parted  with  the  title.  The  land  on  both  sides  of  the  old 
road  was  owned  by  the  German-American  Real  Estate  Com- 
pany, at  whose  instance  and  expense  the  alteration  in  the 
lines  of  the  road  was  made.  Although  it  did  not  convey  the 
land  on  the  easterly  side  of  the  old  road  taken  into  the  new 
road,  its  action  was  a  dedication,  and  the  acceptance  by  the 
town  is  manifest.  But  the  proceedings  do  not  indicate  that 
an  exchange  of  land  was  made,  although  that  such  was  the 
intention  is  inferable.  As  the  town  of  Jamaica  did  not  con- 
vey the  abandoned  strip,  the  title  remained  in  the  town  and 
has  come  to  its  successor,  the  city  of  New  York,  which  in 
justice  should  release  to  the  owners  of  the  several  lots  abutting 
on  the  westerly  side  of  the  present  avenue.  But  in  the  present 
state  of  the  title  the  buyer  should  not  be  obliged  to  accept 
the  conveyance.  It  is  urged  that  upon  the  abandonment  of 
the  road  over  the  strip  the  title  to  it  reverted  to  Bailey,  who 
conveyed,  "  for  the  purpose  of  said  road,"  to  the  town  of 
Jamaica  in  1857,  or  that  it  inures  to  his  successor  in  title, 
if  any  there  be.  The  road  was  laid  put  in  1853,  and  a  sub- 
stantial sum  was  awarded  to  Bailey.  Against  that  contention 
is  invoked  the  decision  in  Brooklyn  Park  Comrs.  v,  AtrMtrong 
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(45  N.  Y.  234).  The  title  came  to  the  town,  and  under  the 
decision  it  remains  in  the  town's  successor.  The  strip  did 
not  pass  to  the  abutting  owners  upon  abandonment,  and  the 
doctrine  of  adverse  possession  is  not  suggested.  {Pooler  v. 
Sammet,  130  App.  Div.  650,  652.)  If  the  grant  were  on  con- 
dition subsequent,  the  city's  title  could  be  defeated  only  by 
re-entry.  But  a  right  to  re-enter  is  not  an  estate.  {Vail  v. 
Long  Island  R.  R.  Co.,  106  N.  Y.  283.) 

Tlie  judgment  of  the  County  Court  of  Queens  coimty 
should  be  afl&rmed,  with  costs. 

Jenks,  p.  J.,  Rich,  Putnam  and  Blacsmar,  JJ.,  concurred. 

Judgment  of  the  County  Court  of  Queens  county  afl&rmed, 
with  costs. 


Donald  McKellar,  Respondent,  v.  American  Synthetic 
Dyes,  Incorporated,  Appellant. 

Second  Department,  January  25,  1918. 

Prineipal  and  agent  —  contract  of  special  employment  construed  — 
appeal  —  errors  ayailable  in  absence  of  exceptions. 

A  letter,  by  which  the  defendant  states  that  "  we  understand  from  you 
that  you  are  in  touch  with  the  representative  of  a  prospective  purchaser 
of  picric  acid  "  and  "  we  are  writing  this  letter  to  assure  you  that  if  the 
business  which  you  are  introducing  to  us  on  this  occasion  results  in  the 
making  and  carrying  out  of  a  contract  for  the  supplying  of  picric  add  to 
this  prospective  purchaser,  we  will  set  aside  to  pay  over,  to  you  a  com- 
mission," constitutes  a  contract  of  special  emplo3rment,  and  the  services 
of  the  person  to  whom  the  letter  was  written  "  in  touch  with  the  repre- 
sentative of  a  prospective  purchaser  "  are  of  the  essence  of  the  contract, 
and  the  defendants  cannot  be  held  liable  thereunder  for  commissions 
on  a  contract  of  sale  procured  through  another  broker  introduced,  by  the 
one  to  whom  the  letter  was  written,  to  persons  not  in  the  contemplation 
of  the  parties  at  the  time  of  the  writing  of  the  letter. 

Errors  in  the  interpretation  of  or  instructions  in  relation  to  said  contract  by 
the  court  are  available  on  appeal,  even  in  the  absence  of  exceptions. 

Appeal  by  the  defendant,  American  Synthetic  Dyes,  Incor- 
porated, from  a  judgment  of  the  Supreme  Court  in  favor  of 
the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 


Digitized  by 


Google 


372      McKellar  v.  American  Synthetic  Dyes,  Inc. 

Second  Depaxtment,  January,  1918.  [Vol.  181. 

of  Nassau  on  the  11th  day  of  June,  1917,  upon  the  verdict 
of  a  jury,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  14th  day  of  June,  1917,  denying  defendant's  motion 
for  a  new  trial  made  upon  the  minutes. 

The  action  is  brought  by  the  assignee  of  Knapp  and  Kelley 
to  recover  broker's  commissions  upon  a  sale  of  3,100  tons 
of  picric  acid  to  the  Russian  government  for  $6,200,000. 
The  sale  was  made  in  the  fall  of  1915  The  plaintiff  declared 
upon  a  contract  made  in  a  letter  written  by  the  defendant 
and  delivered  by  it  to  Knapp  on  June  22,  1915.  The  plaintiff 
recovered  a  verdict  at  Trial  Term  of  $261,000,  and  the  defend- 
ant appeals.    The  contract  was  as  follows: 

"  New  York  City,  June  22nd,  1915. 

"  Mr.  Clyde  D.  Knapp  and  Mr.  C.  Carlbton  Kelley, 
"  New  York  City: 

"  Gentlemen. —  As  the  result  of  a  conference  this  afternoon 
we  understand  from  you  that  you  are  in  touch  with  the 
representative  of  a  prospective  purchaser  of  picric  acid  in 
large  quantity  and  covering  deliveries  for  substantially  eighteen 
months.  You  desire  to  be  protected  in  the  matt.er  of  a  com- 
mission for  bringing  about  a  sale,  if  any  shall  be  made  on 
the  part  of  the  American  Synthetic  Dyes  Incorporated  to  the 
prospective  purchaser  in  question,  and,  therefore,  we  are 
writing  this  letter  to  assure  you  that  if  the  business  which 
you  are  introducing  to  us  on  this  occasion  results  in  the  making 
and  carrying  out  of  a  contract  for  the  supplying  of  picric 
acid  to  this  prospective  purchaser,  we  will  set  aside  to  pay 
over  to  you  as  a  commission  4.1%  of  the  gross  sales  price 
received  imder  such  a  contract.  It  is  understood  that  there 
is  no  obligation  resting  on  the  American  Synthetic  Dyes 
Incorporated  to  make  any  contract  which  it  may  not  con- 
sider in  its  interest  to  make." 

The  learned  court  read  the  letter  to  the  jury,  and  then 
said:  "  That  contract  as  I  read  it  and  as  I  interpret  it  to 
you  means  nothing  more  than  this:  That  this  man  Kelley 
and  this  man  Knapp  were  brokers,  and  that  imder  the  con- 
tract that  they  might  introduce  to  these  people,  as  prescribed 
by  the  words  of  the  contract  itself,  a  purchaser  for  the  sale 
of  that  picric  acid.  If  the  brokers  named  above,  the  plain- 
tiff's assignors  in  this  case,  were  in  any  manner  whatsoever 
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instrumental  in  bringing  about  or  introducing  or  negotiating, 
a  sale  of  picric  acid  to  a  prospective  purchaser,  the  defendant 
in  this  case  would  be  liable  for  the  commission,  and  the  com- 
mission is  fixed  by  the  terms  of  the  contract,  and  that  is 
the  contract  as  I  interpret  it,  and,  therefore,  as  I  view  this 
litigation  there  are  two  questions  only  which  you  need  con- 
sider in  this  case:  The  first  is,  did  tiie  plaintiff's  assignors, 
Kelley  and  Knapp,  ever  bring  to  the  attention  of  the  defendant 
company,  or  introduce  to  the  defendant  company  or  bring 
about  in  any  manner,  directly  or  indirectly,  a  customer  to 
whom  they  sold  picric  acid  as  covered  and  intended  by  that 
contract  and  agreement.  Did  they  do  that?  The  defendant 
says  they  did  not.  That  is  one  question.  And  the  next 
question  you  will  consider  in  this  case  is  whether  this  contract 
was  ever  abrogated.  The  defendant  says  it  was.  The  plaintiff 
says  it  was  not." 

Arthur  J.  Shores,  for  the  appellant. 

Henry  A.  Uterhart  [Stephen  C.  Baldwin  with  him  on  the 
brief],  for  the  respondent. 

Jenks,  p.  J.: 

The  action  was  tried  and  submitted  upon  the  express 
contract,  and  there  was  no  question  of  recovery  on  quantum 
meruit  The  imdisputed  proof  shows  that  about  a  month 
after  the  making  of  the  contract  for  commissions,  Knapp 
introduced  to  the  defendant,  Hollingsworth,  a  broker,  and 
that  thereupon  Hollingsworth,  as  broker  for  the  defendant, 
negotiated  the  contract  for  the  sale.  Upon  these  facts,  the 
court's  iQterpretation  of  the  contract,  and  its  instructions 
to  the  jury  as  to  proof  that  would  cast  liability  upon  defendant, 
made  the  verdict  for  the  plaintiff  almost  inevitable.  Referring 
to  such  instructions,  none  could  say  that  an  introduction  of  a 
successful  broker  to  the  defendant  was  not  "  in  any  manner 
whatsoever  instrumental  in  bringing  about  or  introducing  or 
negotiating  a  sale  ♦  *  ♦  to  a  prospective  purchaser,"  or 
that  by  such  introduction  the  introducer  did  not  "  bring  to 
the  attention  of  the  defendant  company,  or  introduce  to  the 
defendant  company  or  bring  about  in  any  maimer,  directly 
or  indirectly,  a  customer,"  or  that  the  introducer  did  not  do 
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"  anything  under  it  [the  contract  of  employment]  which 
the  letter  and  spirit  of  this  contract  calls  for/'  or  that  such 
introduction  had  not ''  inured  to  the  benefit  of  this  defendant 
company  through  his  instrumentality,  no  matter  how  slight." 
It  is  true  that  the  court  confined  the  jury  to  the  contract,  by 
such  phrases  as  ''  If  his  assignors  did  anything  imder  it  which 
the  letter  and  spirit  of  this  contract  calls  for,"  and  "  a  customer 
to  whom  they  sold  picric  acid  as  covered  and  intended  by 
that  contract  and  agreement,"  but  the  court  thereby  referred 
to  the  contract  as  interpreted  by  the  ooiyt  itself. 

It  seems  to  me  that  the  correctness  of  the  court's  inter- 
pretation of  the  contract  presents  the  crucial  question  of 
this  appeal. 

I  think  that  the  contract  was  one  of  special  employment, 
not  one  of  general  employment  of  a  broker  to  find  a  purchaser 
or  a  certain  prospective  purchaser.  Not  the  services  of  Knapp, 
but  the  services  of  Knapp  "  in  touch  with  the  representative 
of  a  prospective  purchaser,"  were  "  of  the  essence  of  the 
contract,"  to  use  the  phrase  of  Allen,  J.,  in  Spalding  v.  Rosa 
(71  N.  Y.  43).  Knapp  as  a  broker,  and  Knapp  in  touch  with 
the  representative  of  a  prospective  purchaser,  were  two  different 
entities.  ''  It  was  inherent  in  the  bargain  that  a  substituted 
service  would  not  answer."  {People  v.  Globe  Mutual  Life 
Ins.  Co.,  91  N.  Y.  180.)  The  compensation  or  commission 
named  contemplated  a  sale  that  resulted  from  the  business 
which  Knapp  was  then  "  introducing  "  —  not  Knapp  unqual- 
ified, but  Knapp  in  touch  with  the  representative  of  a  prospec- 
tive purchaser.  "  In  touch  "  means  in  "  close  relation  of 
mutual  confidence,  sympathy,  interest,  or  the  like;  sympathy; 
accord  or  harmony  in  relation  to  common  interests. ' '  (Centiuy 
Dictionary.)  It  implied  even  more  than  knowledge  of  the 
representative  and  of  his  identity,  and  more  than  a  general 
acquaintance  with  him.  Naturally,  the  prospective  value  of 
a  broker  "  in  touch  "  with  the  representative  of  a  prospective 
purchaser  would  be  greater  to  a  vendor  than  the  value  of  a 
broker  who  might  find  a  purchaser,  or  even  the  particular 
purchaser  in  prospect.  There  is,  perhaps,  an  illustration  of 
this  difference  in  this  very  case.  For  we  find  that  the  defend- 
ant agreed  to  pay  a  commission  of  4.1  per  cent,  to  Knapp 
and  paid  but  1^  per  cent,  to  HoUingsworth.    The  error  of 
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the  coxii:t  was  that  it  interpreted  this  contract  as  performed 
if  Knapp  as  a  broker  was  ''  in  any  manner  whatsoever  instru- 
mental in  bringing  about  or  introducing  or  negotiating  a  sale 
of  picric  acid  to  a  prospective  purchaser." 

The  defendant  contended  that  Knapp  had  not  performed 
the  contract  of  June  22.  It  appeared  that  upon  delivery  of 
the  letter  of  that  date  that  constituted  the  contract,  Knapp 
took  the  representative  of  the  defendant  to  visit  Herbert, 
an  associate  of  Kuhn,  Loeb  &  Co.,  who  he  thought  had 
some  relation  with  the  Russian  government  in  that  Herbert 
had  inquired  the  freight  rates  of  picric  acid  to  San  Francisco, 
and  thereupon  negotiations  were  begun  through  Herbert. 
But  those  negotiations  came  to  nothing,  and  thereafter 
Herbert  notified  the  defendant  of  his  failure,  and  abandoned 
any  further  effort.  Then  it  was  that,  at  the  end  of  July, 
Knapp  introduced  Hollingsworth  to  the  defendant.  Knapp 
did  not  know  Hollingsworth  at  the  time  of  the  delivery  of 
the  letter  of  June  22.  Hollingsworth  testified  that  he  never 
represented  the  Russian  government.  His  sole  relation  with 
that  government,  as  testified  to  by  him,  was  that  he  had 
known  personally  the  head  of  the  Russian  Commission  since 
May,  1915.  Consonant  both  with  his  bill  of  particulars  and 
with  the  avowal  at  trial  of  his  learned  and  able  counsel,  "  It 
is  Mr.  Hollingsworth  who  conducted  it,  and  we  claim  under 
that  contract,  which  is  in  evidence,"  the  plaintiff  upon  cross- 
examination  imdertook,  not  at  first  but  finally,  to  identify  Hol- 
lingsworth as  the  representative  of  the  prospective  purchaser 
referred  to  in  the  contract  of  June  22.  Knapp  was  asked: 
"  Q.  And  who  was  the  representative  of  the  Russian  Govern- 
ment that  you  then  had  in  mind?  A.  Mr.  Hollingsworth  — 
not  Mr.  Hollingsworth,  excuse  me.  I  was  then  in  touch  with 
a  representative  through  Mr.  Kelley .  Q.  Through  Mr.  Kelley? 
A.  Mr.  Hopkins  and  Mr.  Herbert.  *  *  *  Q.  What  per- 
sons were  you  in  touch  with  and  what  persons  did  you  have 
in  mind  other  than  Mr.  Hopkins  and  Mr.  Herbert  and  your 
own  associate,  Mr.  Kelley,  when  you  represented  to  the  Ameri- 
can Synthetic  Dyes,  Incorporated,  that  you  were  in  touch 
with  a  prospective  purchaser?  A.  I  had  Mr.  Lutkins,  of  the 
General  Chemical  Company."  To  adopt  the  narrative  form, 
the  witness  continued:    I    was   in  touch  with  Mr.  Lutkins 
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through  Mr.  Kelley,  and  Mr.  Lutkins  through  Mr.  Kelley 
advised  me  —  had  assured  me  that  Mr.  Hollingsworth  was 
the  real  avenue  to  the  Russian  government,  that  is,  to  the 
purchasing  department  on  picric  acid  in  the  Russian  govern- 
ment. This  had  been  told  me  before  my  talk  with  Mr. 
Washburn  (the  president  of  the  defendant)  and  before  I  had 
received  the  letter  of  Jime  22.  I  did  not  at  that  time  meet 
Mr.  Hollingsworth,  but  I  was  in  touch  with  him  through  Mr. 
Kelley.  Mr.  Kelley  knew  Mr.  Lutkins  very  well.  Mr.  Lutkins 
did  not  know  Mr.  Hollingsworth,  but  he  did  know  Mr.  Mim- 
son,  Mr.  Hollingsworth's  secretary,  very  well,  as  did  Mr. 
KeUey.  I  do  not  know  whether  or  not,  at  the  time  when  I 
made  the  representation  to  Mr.  Washburn  and  had  received 
the  letter  of  June  22,  I  or  Mr.  Kelley  had  opened  up  with 
Mr.  Hollingsworth  or  Mr.  Munson  the  subject  of  a  sale  of 
picric  acid  to  the  Russian  government.  I  was  first  intro- 
duced to  Mr.  Hollingsworth  on  June  29.  At  the  time  I  had 
received  this  letter,  I  had  not  discussed  with  Mr.  Munson 
or  Mr.  Hollingsworth,  or  Mr.  Hopkins  even,  any  possibility 
of  a  sale  of  picric  acid  to  the  Russian  government. 

The  jury  could  have  inferred  from  Knapp's  testimony  that 
he  had  several  persons  in  mind,  e.  g.,  Hopkins,  Herbert, 
Hollingsworth,  at  the  time  of  the  letter  of  June  22.  Because 
Knapp  was  not  contradicted,  the  jury  were  not  bound  to 
believe  that  Hollingsworth  was  then  in  Knapp's  mind.  For 
one  cannot  contradict  another's  thought,  unspoken.  With 
immunity  from  contradiction,  Knapp  could  have  testified  that 
any  individual  then  known  to  him  was  in  his  mind  when  he 
made  the  agreement.  As  we  have  seen,  Knapp  does  not 
pretend  that  he  had  "  the,"  but  several  (supposed)  represen- 
tatives in  mind.  But  there  was  evidence  contrary  to  such 
contention  as  to  Hollingsworth.  At  first  Hollingsworth  was  not 
named,  and  nothing  was  done  to  identify  him.  But  Knapp  did 
forthwith  indicate  Herbert,  in  that  he  took  the  representative 
of  the  defendant  to  Herbert  in  Kuhn,  Loeb  &  Co.'s  office,  and 
thereupon  negotiations  were  begun  for  a  sale  to  the  Russian 
government  which  were  abandoned  only  after  efforts  of  some 
weeks'  duration.  And  there  is  evidence  that  immediately 
after  the  letter  of  June  22d  was  delivered,  Knapp  had 
announced  that  the  prospective  purchaser  was  Kuhn,  Loeb 
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&  Co.  Only  thereafter  was  Hollingsworth  brought  into 
relation  with  the  defendant.  Even  if  Knapp  had  Hollings- 
worth in  mind*  with  others,  there  is  considerable  proof  to 
indicate  that  Hollingsworth  was  not  then,  nor  at  any  time, 
a  representative  of  the  Russian  government,  and  also  that 
Knapp  was  not  in  touch  with  Hollingsworth,  even  if  he  had 
him  in  mind.  I  do  not  undertake  to  summarize  all  of  the 
proof  upon  this  question,  for  I  have  no  purpose  to  consider 
the  weight  of  it.  My  purpose  is  rather  to  indicate  that  there 
was  a  serious  question  presented  whether  the  plaintiff  had 
performed  the  contract  as  I  interpret  it. 

The  vice  of  the  verdict  is  that  the  plaintiff,  declaring  upon 
the  express  contract,  was  enabled  to  recover  thereunder  by 
an  interpretation  of  that  contract  that  relieved  him  from 
proof  of  a  performance  required  by  the  terms  of  the  contract. 

There  were  no  exceptions  taken  to  the  interpretation  or 
the  instructions,  but  it  is  well  settled  that,  even  in  the  absence 
of  exceptions  errors  of  such  a  character  are  available  in 
this  court. 

I  do  not  express  any  opinion  upon  the  proof  offered  upon 
the  issue  described  by  the  learned  court  as  "  abrogation." 
The  question  whether  the  dealings  of  Knapp  and  the  defendant 
subsequent  to  the  failure  with  Hopkins  and  preliminary  to 
the*  defendant's  employment  of  Hollingsworth,  constituted  a 
modification  of  the  contract  of  June  22,  in  that  the  introduction 
services  of  Knapp  entitled  him  to  the  commission  named 
in  that  contract,  was  not  directly  presented  to  the  jury. 

I  advise  that  the  order  and  judgment  be  reversed  and  that 
a  new  trial  be  granted,  costs  to  abide  the  event. 

Thomas,  Rich,  Putnam  and  Blackmar,  JJ.,  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs 
to  abide  the  event. 
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Meier  Steinbrink,  Appellant,  v.  W.  Bebnabd  Vausb  and 
Others,  Respondents. 

Second  Department,  January  25,  1918. 

Gorporations  —  dissolution  —  agreement  by  stockholder  to  pay 
certain  sum  from  his  distributive  share  upon  dissolution  of  cor- 
poration —  suit  to  foreclose  deed,  executed  under  such  contract, 
as  a  mortgage. 

In  a  suit  to  foreclose  a  deed  as  a  mortgage,  it  appeared  that  the  conveyance 
was  made  to  assure  the  obligation  of  one  C.  under  a  tripartite  contract 
executed  between  him,  three  other  stockholders  and  the  plaintiff;  that 
the  maximum  amount  of  money  receivable  thereunder  was  $6,500,  which 
was  to  accrue  from  a  fund  arising  from  C.'s  distributive  share  upon  the 
dissolution  of  the  corporation  in  which  he  had  a  controlling  holding; 
that  the  assets  out  of  which  the  fund  should  arise  were  not  limited  to 
personal  property,  but  included  the  corporation's  real  estate;  that  C. 
being  also  a  creditor  of  the  company,  stipidated  in  the  agreement  that  he 
ivould  "  not  assert  or  enforce  any  claim  *  *  *  until  after  the  pay- 
ment of  the  $6,500;  "  that  on  the  same  day  C.  and  one  Y.  made  another 
agreement  which  recited  that  C.  had  assigned  to  Y.  claims  against  the 
corporation  and  had  obligated  himself  to  pay  the  $6,500,  and  thereupon 
C.  and  Y.  agreed  that  the  assigned  claim  should  be  enforced  only  against 
the  real  property  of  the  corporation  *'  and.  that  even  in  the  latter  event 
'  the  proceeds  of  the  enforcement  of  such  sale,  whether  in  cash  or  repre- 
sented by  real  estate  or  other  property  "  shall  be  held  by  V.  and  the 
plaintiff  *'  until  such  time  as  the  $6,500  above  mentioned  shall  have  been 
paid  in  accordance  with  the  terms  of  the  agreement  referred  to; "  that 
upon  the  dissolution  of  the  corporation  C.'s  distributive  share  from  the 
sale  of  the  personal  property  being  insufficient  to  pay  the  $6,500,  the 
real  estate  instead  of  being  sold  was  conveyed  by  the  corporation  to 
one  S.  in  i>ayment  of  a  debt  which  the  corporation  at  one  time  owed  C, 
but  which  had  been  assigned  by  him  to  Y.,  and  also  to  indemnify  the 
the  corporation  against  other  liabilities,  and  was  by  S.  conveyed  to 
plaintiff  and  V. 

Held,  that  under  the  agreements  the  payment  of  the  $6,500  was  to  be 
preferred  and  paid  from  the  sale  of  all  the  assets  on  dissolution,  and  that 
if  the  real  estate  should  be  otherwise  applied  to  C.'s  claim,  the  plaintiff 
and  V.  should  hold  the  resultant  property  imtil  the  $6,500  should  be 
paid;  that,  therefore,  unless  the  balance  of  said  amoimt  be  paid  with 
interest  and  costs,  the  real  estate  should  be  sold  to  satisfy  said  balance  and 
the  remainder  paid  to  plaintiff's  grantor  or  his  assigns. 

Appeal  by  the  plaintifiF,  Meier  Steinbrink,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendants,  entered  in 
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the  ofl5ce  of  the  clerk  of  the  county  of  Kings  on  the  22d  day 
of  January,  1917,  dismissmg  the  complaint  on  the  merits 
upon  the  decision  of  the  court  after  a  trial  at  the  Kings  County 
Special  Term. 

Robert  H.  Wilson  [Meter  Steinbririk  with  him  on  the  brief], 
for  the  appellant. 

Walter  E.  Warner ^  for  the  respondent  Yeomans. 

Thomas,  J. : 

The  plaintiff  and  the  defendant  Vause  are  the  grantees  in 
an  unrecorded  deed  dated  and  acknowledged  February  29, 
1916,  and  executed  by  Walter  R.  Shepperd.  Neither  grantee 
asserts  absolute  title,  and  the  plaintiff  declares  that  it  is  a 
mortgage  to  secure  to  plaintiff  and  others  the  payment  of 
a  balance  of  money.  The  defendant  Vause  does  not  affirm 
or  deny.  The  only  question  is  whether  there  is  something 
due,  for  all  contending  parties  assert  that  the  conveyance 
was  made  to  assure  the  obligation  of  Herbert  Cooper  under 
a  tripartite  contract  dated  December  9,  1915,  executed 
between  him,  three  persons  named  Kirkham,  and  plaintiff. 
The  maximum  amount  of  money  receivable  imder  the  con- 
tract was  $6,500,  but  it  was  to  accrue  from  a  fund  arising  from 
Cooper's  distributive  share  to  stockholders  upon  the  dissolu- 
tion of  the  Cooper  Diamond  Company,  in  which  he  had  a 
controlling  holding,  aside  from  the  451  shares  bought  of  the 
Kirkhams  under  the  agreement.  Such  distributive  share 
from  the  sale  of  the  company's  personal  property  on  dissolu- 
tion of  the  corporation  amounted  to  $4,245.42,  which  was 
paid  to  plaintiff  and  the  Kirkhams,  and,  as  respondent  con- 
tends, discharged  Cooper's  obligation.  The  assets  out  of 
which  the  fund  should  arise  were  not  limited  to  personal 
property,  but  included  the  company's  real  estate  of  the  value 
of  $36,000,  subject  to  a  mortgage  under  foreclosure  for  $17,500, 
and  also  interest  and  taxes  amounting  to  no  more  than  $2,500. 
There  was,  then,  from  such  source,  an  additional  sum  of  some 
$20,000  in  the  distribution  of  which  Cooper,  owning  3,002  of 
3,725  outstanding  shares  of  stock,  would  be  entitled  to  par- 
ticipate, and  which  thereupon  would  become  applicable  to 
the  payment  of  any  unpaid  balance  of  the  $6,500.    It  appears, 
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however,  that  Cooper  was  a  creditor  of  the  company  for  a 
large  sum,  which,  if  enforced  against  the  assets,  would  leave 
unpaid  some  part  of  the  $6,500,  and  Cooper  stipulated  in 
the  agreement  that  he  would  "  not  assert  or  enforce  any 
claim  *  *  *  until  after  the  payment  of  the  $6,500.'* 
But  instead  of  selling  such  real  estate,  it  was  conveyed  by 
the  company  to  Shepperd  and  by  him  to  plaintiff  and  Vause. 
Why  that  was  done  appears  plainly.  It  was  conveyed  to 
Shepperd  in  payment  of  a  debt  which  the  company  at  one 
time  owed  Cooper,  but  assigned  by  him  to  Yeomans,  and  also 
a  debt  for  a  relatively  small  amoimt  due  from  the  company 
to  Mrs.  Yeomans,  and  to  indemnify  the  company  against 
some  other  liabilities.  Cooper  and  Yeomans  were  privy  to 
that  arrangement,  and,  unless  the  rights  under  the  agreement 
with  plaintiff  and  the  Kirkhams  were  conserved,  it  would 
have  been  a  fraud  to  divert  from  distribution  upon  dissolu- 
tion of  the  company  such  principal  and  valuable  asset.  But 
Cooper  and  Yeomans  were  entirely  honorable  in  the  acquisi- 
tion of  the  real  estate.  It  was  proposed  to  insert  in  the  agree- 
ment with  plaintiff  and  the  Kirkhams  permission  to  Cooper 
to  assert  and  to  enforce  his  claim  against  the  real  estate  of  the 
company,  but  that,  even  in  that  event,  the  proceeds  of  the 
sale,  "  whether  in  cash  or  represented  by  real  estate  or  other 
property,  shall  be  held  by  W.  Bernard  Vause  and  Meier 
Steinbrink  until  such  time  as  the  $6,500  herein  provided  for, 
has  been  paid."  But  such  provision,  withheld  finally  from 
that  agreement,  was  incorporated  concurrently  in  time  and 
occasion  in  an  agreement  between  Cooper  and  Yeomans  of 
which  the  parties  to  the  other  agreement  were  cognizant. 
For,  on  the  same  9th  day  of  December,  1915,  when  plaintiff 
and  the  Kirkhams  made  their  agreement  with  Cooper,  the 
latter  and  Yeomans  made  another  agreement,  which  recited 
that  Cooper  had  assigned  to  Yeomans  claims  against  the  com- 
pany, and  that  Cooper  had  "  obligated  himself  to  pay  the 
sum  of  sixty-five  himdred  ($6,500)  dollars  to  the  persons 
named  in  said  agreement,  from  the  proceeds  of  certain  stock 
therein  mentioned,"  and  thereupon  Cooper  and  Yeomans 
agreed  that  the  assigned  claim  should  be  enforced  only  against 
the  real  property  of  the  company,  "  and  that  even  in  the  latter 
event,  the  proceeds  of  the  enforcement  of  such  sale,  whether 
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in  cash  or  represented  by  real  estate,  or  other  property,  shall 
be  held  by  W.  Bernard  Vause,  Esq.,  and  Meier  Steinbrink, 
Esq.,  until  such  time  as  the  S6,500  above  mentioned  shall 
have  been  paid  in  accordance  with  the  terms  of  the  agreement 
referred  to;  immediately  upon  which  payment  being  made, 
the  proceeds  of  the  sale  of  the  real  estate,  or  so  much  remaining 
thereof,  shall  immediately  be  transferred  or  paid  over  to  the 
party  of  the  first  part  or  the  lawful  owner  thereof."  The 
two  agreements  were  executed  at  the  same  date  at  the  plain- 
tiff's office,  and  were  parts  of  the  same  transaction,  and  made 
for  the  purpose  of  effecting  the  same  result,  namely:  the 
conservation  of  the  assets  of  the  company,  personal  and  real, 
for  the  purpose  of  meeting  the  payment  of  S6,500.  The  com- 
pany authorized  the  conveyance  on  December  16,  1915,  with 
Cooper  present  and  presiding,  the  attorney  for  the  company, 
presumably  Vause,  participating,  and  the  plaintiff  offering 
the  resolution  for  the  conveyance.  On  January  27,  1916, 
Yeomans  accepted  the  proposition  of  the  company  and  released 
accordingly,  and  directed  the  conveyance  to  be  made  to  Shep- 
perd;  and  it  was  done  by  deed  of  the  same  date.  The  record 
shows  that  Cooper  is  receiving,  in  whole  or  in  part,  the  rents 
from  the  tenants  of  the  land.  The  respondent's  position  is 
that  the  real  estate  could  be  withdrawn  from  the  assets  and 
plaintiff  and  the  Kirkhams  Umited  to  the  proceeds  from  the 
personalty,  and  that  the  conveyance  of  the  real  estate  was 
merely  to  assure  that.  However,  the  agreement  clearly 
shows  that  the  $6,500  payment  was  to  be  preferred,  and  met 
from  the  sale  of  all  assets  on  dissolution,  or,  if  the  real  estate 
were  otherwise  applied  to  Cooper's  claim,  that  plaintiff  and 
Vause  should  hold  the  resultant  property  until  the  $6,500 
should  be  paid,  and  that  all  concerned  arranged  for  that, 
and  made  contracts  and  deeds  in  concert  or  in  sequence  for 
that  end.  Each  and  aU  of  the  parties  were  in  accord,  and 
commendable  means  were  adopted  to  carry  out  the  plan. 
It  should  not  be  defeated  in  a  court  of  equity.  The  plaintiff 
and  Vause  are  in  possession  of  the  title  to  what  must  be  deemed 
a  fund  for  the  payment  of  the  $6,500,  and  it  is  necessary  that 
the  land  should  be  sold  for  distribution  to  the  parties  entitled. 
The  judgment  should  be  reversed,  and  judgment  entered 
(1)  that  Vause  and  plaintiff  forthwith  cause  the  deed  held 
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by  them  to  be  recorded;  (2)  that  unless  the  balance  of  the 
$6,500,  with  mterest  and  costs  of  this  action  in  this  court 
and  in  the  court  below,  be  paid  within  thirty  days  after  the 
service  of  notice  of  judgment  on  the  respondent's  attorney, 
the  land  be  sold  in  accordance  with  the  practice  on  foreclosure 
of  mortgages,  and  that  out  of  the  proceeds  of  sale  such  pay- 
ments should  be  made;  (3)  that  upon  the  payment  of  the 
amount  due  plaintiff  with  interest  and  costs  as  directed, 
plaintiff  and  Vause  convey  the  land  to  the  grantor  from  whom 
they  received  it,  or,  in  case  it  shall  have  been  sold  imder  the 
judgment  herein,  that  there  shall  be  paid  to  such  person  or 
his  assigns  any  residue  after  maidng  payment  to  the  plaintiff 
as  above  directed.  Findings  of  fact  7  to  14,  and  conclusions 
of  law  1  to  4,  all  inclusive,  are  reversed,  and  findings  will  be 
made  in  accordance  with  this  opinion. 

Mills,  Rich,  Putnam  and  Blackmar,  JJ.,  concurred. 

Judgment  reversed,  and  judgment  entered  in  accordance 
with  opinion.  Findings  of  fact  numbered  7  to  14,  and  con- 
clusions numbered  1  to  4,  all  inclusive,  reversed,  and  findings 
to  be  made  in  accordance  with  said  opinion.  Order  to 
be  settled  before  Mr.  Justice  Thomas. 


The  Village  of  Peekskill,  Plaintiff,  v.  The  Putnam  and 
Westchester  Traction  Company,  Defendant. 

Second  Department,  January  25,  1918. 

Street  raUroads  —  maintenance  of  highway  —  Railroad  Law,  sec- 
tion 178,  not  repealed  by  Highway  Law,  sections  187  and  142a  — 
change  of  grade. 

Section  178  of  the  Railroad  Law,  providing  for  the  maintenance  by  railroad 
companies  of  the  highway  between  and  outside  of  the  tracks,  has  not  been 
impliedly  repealed  by  sections  137  and  142a  of  the  Highway  Law  pro- 
viding for  the  construction  of  State  or  county  highways  through  villages, 
and  the  fact  that  a  village  did  not  at  the  time  of  the  improvement  of  a 
portion  of  a  highway  by  the  Highway  Department,  deem  it  advisable  to 
have  the  other  portion  of  the  highway  over  which  a  street  railroad  was 
being  operated  improved,  does  not  prevent  it  from  subsequently  corn- 
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pelling  said  street  railway  oompany  to  repair  the  street  in  oomplianoe 
with  its  franchise  and  section  178  of  the  Railroad  Law. 
A  change  of  grade  at  the  crown  of  a  street  to  an  unstated  amoimt  is  not 
a  change  of  grade  within  the  contemplation  of  the  statute. 

Submission  of  a  controversy  upon  an  agreed  statement  of 
facts  pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Robert  F.  Barrett,  Corporation  Counsel,  for  the  plaintiff. 

H.  R.  Barrett,  for  the  defendant. 

Thomas,  J. : 

The  defendant  company  has  a  franchise  to  operate  over 
its  tracks  in  the  village  of  Peekskill  upon  the  stipulation  that 
it  shall  maintain  and  keep  in  repair  the  portion  of  the  street 
used  therefor  "  between  its  tracks,  the  rails  of  its  tracks  and 
two  feet  outside  of  its  tracks."  The  agreement  incorporates 
the  command  of  section  178  of  the  Railroad  Law,  which 
directs  the  same  things  to  be  done  under  the  supervision  of 
the  local  authorities  "  whenever  required  by  them  to  do  so, 
and  in  such  manner  as  they  may  prescribe,"  and  that  in  case 
of  neglect  such  authorities  may  do  them  at  the  expense  of 
the  corporation.*  The  defendant  has  refused  to  make  the 
repairs;  the  plaintiff  has  caused  them  to  be  made,  and  the 
controversy  now  submitted  is,  whether  section  178  has  been 
repealed  by  implication  by  the  Highway  Law,  of  which  section 
137  authorizes  the  construction  of  a  State  or  coimty  highway 
through  a  village,  unless  the  street  has  "  been  so  improved  or 
paved  as  to  form  a  continuous  and  improved  highway  of 
sufficient  permanence  as  not  to  warrant  its  reconstruction,  in 
which  case  such  highway  shall  be  constructed  or  improved  to 
the  place  where  such  paved  or  improved  street  begins."  Sec- 
tion 137  then  provides  for  an  instance  where  "  it  is  desired  to 
construct  or  improve  any  portion  of  a  State  or  coimty  high- 
way within  such  village  *  *  *  at  a  width  greater  than  that 
provided  for  in  the  plans,"  or  to  modify  the  plans  with  increased 
cost.  The  desire  is  to  be  expressed  by  the  trustees  of  the 
village,  and  the  Highway  Commission  must  heed  it;  but  the 

*See  Consol.  Laws,  chap.  49  (Laws  of  1910,  chap.  481),  §  178,  as  amd.  by 
Laws  of  1912,  chap.  368.—  [Rep. 
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"  cost  of  such  additional  construction ''  must  be  paid  by  the 
village.  (Consol.  Laws,  chap.  25  [Laws  of  1909,  chap.  30], 
§137,  asamd.  by  Laws  of  1910,  chap.  233;  Laws  of  1911, 
chap.  88;  Laws  of  1912,  chap.  88,  and  Laws  of  1913,  chaps.  131, 
319.)*  The  defendant's  contention  is  that  the  Highway 
Law,  amended  so  as  to  enable  the  continuance  of  State  or 
coimty  highways  through  or  into  villages,  did  not  provide  for 
an  occupying  railroad  company  sharing  in  the  expense  thereof, 
and  that  for  that  purpose  the  Highway  Law  was  amended  by 
the  addition  of  section  142a,  which  did  make  such  provision, 
but  excepted  the  county  of  Westchester  in  this  way:  "  This 
section  shall  not  apply  to  such  paving  or  improvements  in 
villages  in  coimties  adjoining  cities  of  the  first  class."  (Laws 
of  1913,  chap.  177.)  t  If  defendant's  entire  contention  be  true, 
the  defendant  is  relieved  in  toto  from  paving  within  and  about 
its  tracks,  or  from  the  cost  thereof.  The  amendment  of  1913 
to  the  Highway  Law  (§  142a)  contemplates  that  when  a 
State  or  county  highway  is  constructed  along  a  village  street 
on  which  a  street  railroad  is  laid,  the  proposal  and  contract 
shall  include  the  spaces  for  the  maintenance  of  which  railroad 
companies  had  been  made  responsible  under  the  Railroad 
Law;  but  that  the  work  shall  be  done  '*  under  the  same 
supervision  as  the  work  of  improvement  of  the  remainder 
of  such  street,"  and  that  the  cost  of  the  improvement  in  such 
spaces  shall  be  certified  to  the  authorities,  who  shall  assess 
it  upon  the  property  of  the  railroad  company.  But  it  is  to 
be  observed  that  what  should  be  done  in  that  regard  under 
section  142a  depends  upon  the  exercise  of  the  power  given 
by  section  137,  whereby,  as  already  stated,  there  was  granted 
abiUty  to  continue  the  State  or  county  highway,  an  enable- 
ment, however,  not  to  be  exercised  if  the  existing  village 
street  is  in  such  condition  as  to  form  a  proper  continuation 
of  the  State  or  county  highway.  It  has  been  noticed  that 
if  the  proposal  to  improve  the  village  street  does  not  meet 
the  desires  of  the  local  authorities,  amended  proposals  incur- 
ring increased  cost  must  be  adopted  a  the  expense  of  the 
village.     In  the  present  case  the  village  authorities  acceplied 

♦  Since  amd.  by  Laws  of  1916,  chap.  571. —  [Rep. 
t  Since  amd.  by  Laws  of  1916,  chap.  578. —  [Rep. 
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on  April  25^  1912^  the  original  plans  of  the  Highway  Depart- 
ment^ made  pursuant  to  sections  137  to  142a  of  the  Highway 
Law,  and  the  work  was  done  without  expense  to  the  village. 
The  plans  did  not  cover  the  spaces  maintainable  by  the  rail- 
road company,  nor  did  the  village  ask  for  such  change  of  the 
plans  as  would  include  such  spaces  in  the  proposals,  the  con- 
tract, the  work,  or  the  supervision  of  the  Highway  Depart- 
ment, nor  did  such  proposals,  contract  or  woris:  limit  the  con- 
struction or  improvement  of  the  State  or  county  highway 
"  to  the  place  where  such  paved  or  improved  street  begins," 
if  that  means  the  outward  terminal,  nor  did  the  State  High- 
way Department  condemn  or  disapprove  of  the  part  of  the 
street  occupied  by  the  railroad  company.  What  was  done 
was  this:  The  improvement  was  on  the  easterly  side  of  the 
street  with  its  westerly  side  two  feet  from  the  easterly  raiL 
That  left  the  railroad  spaces  and  all  westerly  thereof  undis- 
turbed. So  the  street  remained  until  April  16,  1916,  when 
the  plaintiff  decided  to  pave  such  portion  of  the  street  as  the 
State  had  not  included  in  its  undertaking  and  notified  the 
defendant  to  do  its  part  as  required  by  the  Railroad  Law 
(§  178),  and  to  lay  a  new  rail  in  conformity  to  the  require- 
ments of  the  paving  and  the  new  level,  which  was  unchanged 
at  the  curb  but  somewhat  lower  at  the  crown  of  the  road. 
The  defendant  furnished  the  new  rails,  but  otherwise  refused 
to  do  the  work.  All  of  this  improvement  could  have  been 
done  in  1912  when  the  Highway  Department  made  its  improve- 
ment on  the  street  easterly  of  the  railroad,  and  the  Highway 
Department  would  have  been  compelled  to  improve  the 
street  through  its  whole  width  had  the  village  authorities 
demanded  that  it  should  be  done  at  its  own  expense.  But 
it  must  be  assumed  that  the  Highway  Department  and  defend- 
ant did  not  at  that  time  regard  the  additional  work  necessary, 
presumably  because  the  unimproved  portion  had  the  apparent 
uniformity  and  permanence  that  did  not  require  immediate 
reconstruction.  The  Highway  Department  was  not  required 
to  improve  any  of  the  village  street,  if  it  deemed  it  unneces- 
sary. What  would  then  happen?  Must  the  village  leave  it 
forever  unimproved?  I  cannot  think  so.  The  plaintiff 
could  not  compel  the  Highway  Department  to  do  it  in  1915. 
App.  Div.— Vol.  CLXXXI.        25 
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That  Department  decided  and  acted  in  1912,  and  even  if  its 
powers  had  not  abated,  the  village  could  not  set  it  in  motion. 
The  village  was  always  subject  to  find  its  streets  untouched 
by  the  Highway  Department,  or  affected  in  part  only  by  its 
action.  Whenever  the  Highway  Department  did  propose  to 
improve  a  street  and  the  defendant  insisted  that  the  width 
as  planned  should  be  greater,  the  increased  cost  rested  on  the 
village.  But  the  plaintiff  was  not  obliged  to  demand  that 
there  should  be  done  in  1912  what  was  not  necessary  until 
1915,  and  for  that  purpose  require  fuller  improvement  of 
the  street,  or  indeed  if  the  Department  did  not  improve  any 
part  of  the  street  that  it  should  do  so.  The  result  is  that  the 
Highway  Law  did  not  involve  an  unlimited  and  unconditional 
new  jurisdiction  of  village  streets,  or  an  imiversal  new  method 
of  improving  them  inconsistent  with  the  existing  law,  and 
hence  the  earlier  statutes  were  not  superseded.  What  was 
done  was  to  authorize  the  Highway  Department,  in  the  course 
of  the  improvement  of  a  highway,  to  carry  the  same  upon 
and  through  a  village  street,  if  the  same  were  required  for  the 
continuity  of  an  appropriate  highway,  and  when  it  exercised 
its  power  a  village  could  at  its  own  expense  insist  that  the 
improvement  be  something  more  in  quality  and  quantity, 
but  was  not  required  to  do  so,  if  proper  administration  of 
the  highways  did  not  require  it  or  the  finances  did  not  permit 
it.  Nor  can  I  think  that,  if  the  Highway  Department  did 
not  propose  improvement  that  included  the  railroad,  and  the 
village  did  not  ask  for  it  at  the  time,  the  railroad  should  go 
free  in  case  the  village  at  some  future  and  more  fit  time  should 
propose  to  do  what  the  Department  had  not  done.  It  results 
from  this  discussion  that  the  plaintiff  should  have  judgment 
as  demanded.  It  is  also  concluded  that  there  was  not  change 
of  the  grade.  The  change  of  grade  at  the  crown  of  the  street 
to  an  unstated  amount  is  not  a  change  of  grade  in  the  sense 
contemplated  by  the  statute. 
Judgment  for  plaintiff,  with  costs. 

Jenks,  p.  J.,  Putnam,  Blackmar  and  Kelly,  JJ.,  concurred. 

Judgment  for  plaintiff  on  agreed  statement  of  facts,  with 
costs. 
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Frank  Trani,  Respondent,  v.  Sumner  Gerard,  Appellant. 

Second  Department,  January  25,  1918. 

TruBtB  —  individual  liability  of  trustee  in  control  of  tenement  house 
for  negligence  in  making  repairs. 

A  person  who,  as  trustee  of  a  tenement  house,  causes  the  stairways  to  be 
improperly  and  negligently  repaired  and  then  lets  that  condition  grow  into 
a  further  defect  whereby  a  tenant  is  injured,  is  not  shielded  from  personal 
liability  by  reason  of  his  trusteeship.  Although  his  opportunity  to  do 
such  things  came  from  his  trusteeship,  his  negligent  doing  was  an  indi- 
vidual misfeasance,  giving  a  cause  of  action  against  him  personally. 

Appeal  by  the  defendant,  Sumner  Gerard,  from  an  inter- 
locutory judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  oflSce  of  the  clerk  of  the  county  of 
Kings  on  the  15th  day  of  February,  1917,  overruling  his 
demurrer  to  the  complaint. 

Carl  S.  Flanders,  for  the  appellant. 

William  Adams  Robinson,  for  the  respondent. 

Thomas,  J.: 

•  The  complaint  shows  that  Gerard,  named  as  defendant, 
is  in  control  of  a  tenement  house  by  virtue  of  a  trust  author- 
izing it;  that  plaintiff  became  tenant  therein,  and  that  defend- 
ant was  so  negligent  in  doing  things  and  omitting  things 
relating  to  the  maintenance  of  common  stairs  that  plaintiff, 
using  the  stairs,  was  hurt.  The  action  is  against  the  individ- 
ual, and  the  only  question  is  whether  it  states  a  cause  of  action. 
The  plaintiff  asserts  that  a  piece  of  metal  on  the  stairs  caused 
him  to  fall,  and  that  defendant  carelessly  placed  it  there  in 
an  improper  manner,  and  allowed  it  to  become  loosened  and 
defective.  There  is  an  assertion  of  something  aflBirmatively 
done  by  defendant  followed  by  his  neglect  of  it.  fcs  oppor- 
timity  to  do  such  things  came  from  his  trusteeship,  but  his 
negligent  doing  was  individual  misfeasance,  occurring  while 
he  was  purporting  to  do  what  his  trust  required.  /  That  gives 
a  cause  of  action  against  him  personally,  and  requires  the 
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overruling  of  the  demurrer.  Whether  he  was  liable  for  non- 
feasance need  not  be  taken  from  the  consideration  of  the  trial 
justice.  It  is  enough  now  to  decide  that  a  person  who  as 
trustee  of  a  building  causes  the  stairways  to  be  improperly 
and  negligently  repaired,  and  then  lets  that  condition  grow 
into  further  defect,  whereby  a  tenant  is  injured,  is  not  shielded 
from  personal  liability  by  reason  of  his  trusteeship.  The 
error  in  the  statement  of  the  costs  is  a  matter  for  correction 
by  motion. 
The  interlocutory  judgment  should  be  aflBrmed,  with  costs. 

Jbnks,  p.  J.,  Putnam,  Blackmar  and  Kellt,  JJ.,  concurred. 
Interlocutory  judgment  affirmed,  with  costs. 


Consumers  Coal  and  Ice  Company,  Respondent,  v.  The  City 
OP  New  York  and  Others,  Appellants. 

Second  Department,  February  1,  1918. 

Watan  and  watercourses  —  riglits  in  land  under  New  York  bay  — 
navigation  within  bulkhead  line  —  right  of  owner  to  fill  in  land 
under  water  —  privately  owned  land  under  public  water  subject 
to  navigation  and  to  the  municipal  law  —  authority  of  commis- ' 
sioner  of  docks  to  authorise  construction  of  temporary  structures 
at  request  of  Federal  government  —  injunction. 

An  owner  of  land  under  water  extending  into  New  York  bay  has  the  right 

to  build  a  pier  in  front  of  its  upland,  but  through  its  private  ownership 

has  no  right  to  lateral  waters  over  the  land  of  adjacent  proprietors. 
Its  private  right  of  use  is  limited  to  the  front  of  its  shore  or  its  extension 

into  public  waters.    Whatever  right  it  has  to  participate  in  pubhc  waters 

is  subject  to  the  vicissitudes  of  public  regulation. 
Navigation  within  the  bulkhead  line  in  New  York  bay  may  continue  only 

to  such  time  as  the  littoral  owner  avails  itself  of  the  right  to  fill  in  its 

land  to  the  bulkhead  line. 
An  owner  of  land  under  New  York  bay  has  no  right  to  enjoin  an  owner  of 

lateral  waters  from  filling  into  the  old  bulkhead  Hne,  nor  to  enjoin  the 

construction  of  basins  therein  for  the  harborage  of  vessels  to  meet  the 

present  national  exigencies  due  to  the  war. 
Section  819  of  the  Greater  New  York  chartei  ??  ->*  the  commissioner  of 

docks  specific  power  to  change  pier  head  hnas  in  soedfied  places,  but  no 
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general  authority  is  conferred  upon  him  to  change  bulkhead  lines,  even 
temporarily. 

With  the  approval  of  the  sinking  fund  commission,  the  commissioner  of 
docks  can  even  change  bulkhead  lines,  and  where  there  has  been  accord- 
ingly concerted  a  plan  that  takes  away  from  a  littoral  owner  some  600 
feet  of  the  land  that  since  1857  cotdd  have  been  filled  in  by  said  owner 
or  its  predecessor,  and  the  proposal  is  to  confine  the  temporary  struc- 
tures within  the  old  bulkhead  to  aid  in  meeting  the  nation's  greatest 
exigency  with  all  of  the  waters  from  the  old  bulkhead  line  unincumbered, 
a  temporary  injunction  should  not  be  granted  in  the  absence  of  full  proof 
of  legal  injtury  to  a  littoral  owner. 

Privately  owned  land  under  pubHo  waters  is  subject  to  the  navigation  of 
vessels  over  it,  but  cannot  be  appropriated  by  others  to  enlarge  the  berths 
at  private  piers. 

Whether  public  waters  are  within  bays  or  the  three-mile  limit  on  the 
oi)en  sea,  they  are  subject  to  the  municipal  law  within  the  exercised 
paramount  right  of  Congress  to  regulate  commerce,  and  the  State, 
through  the  Legislature  within  such  limitation  may  confer  an  exclusive 
privilege  in  tide  waters  or  authorize  a  use  inconsistent  with  the  pubho 
right. 

The  commissioner  of  docks  vested  by  the  State  with  the  control  and  govern- 
ment of  waters  under  New  York  bay,  being  asked  by  the  Federal  govern- 
ment to  provide  a  basin  for  the  protection  of  neutral  vessels,  may  author- 
ize temporary  structures  within  a  limited  area  for  such  purpose,  although 
the  slip  spaces  previously  given  to  an  adjoining  owner  on  either  side  of 
its  pier  by  the  sinking  fund  commission  are  thereby  encroached  upon,  it 
appearing,  however,  that  such  owner  will  suffer  no  infringement  of  its 
private  rights  or  property. 

Appeal  by  the  defendants,  The  City  of  New  York  and 
others,  from  an  order  of  the  Supreme  Court,  made  at  the 
Kmgs  County  Special  Term  and  entered  in  the  office  of  the 
clerk  of  the  county  of  Richmond  on  the  10th  day  of  January, 
1918,  granting  an  injimction  pendente  lite. 

The  plaintiff  owns  land  imder  water,  100  feet  wide,  extend- 
ing into  New  York  bay  from  the  foot  of  Medway  street,  and 
on  it  has  a  pier  40  feet  in  width,  the  northerly  side  of  which 
is  10  feet  from  the  northerly  line  of  the  land. 

Measuring  from  the  east  line  of  Front  street,  plaintiff's 
pier  extends  about  1,500  feet  into  the  bay,  of  which  the  outer 
412  feet  is  beyond  the  bulkhead  line  fixed  by  the  Secretary 
of  War. 

The  Stapleton  Dock  and  Warehouse  Corporation  owns 
adjoining  lands  under  water  north  and  south  of  plaintiff's 
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pier.  On  January  21,  1916,  the  dock  commissioner  adopted 
a  plan  for  improvement  of  this  water  front  (which  the  com- 
missioners of  the  sinking  fimd  afterwards  approved).  It 
established  a  bulkhead  line  only  500  feet  east  of  the  east  Une 
of  Front  street,  from  which  were  to  project  six  piers,  each 
125  feet  wide  (with  slips  between,  275  feet  in  width),  such 
piers  to  extend  out  to  the  United  States  pierhead  line  —  a 
distance  of  about  1,300  feet. 

The  Stapleton  Dock  and  Warehouse  Corporation,  however, 
had  not  done  any  filling,  and  had  not  erected  any  structure 
on  this  property. 

In  1917  the  United  States  authorities  informed  the  com- 
missioner of  docks  that  they  sought  a  location  where  a  basin 
might  be  constructed  to  protect,  against  ice,  neutral  vessels 
and  coal  and  other  barges  for  such  vessels.  The  commissioner 
of  docks  accordingly  requested  the  Stapleton  Company  to 
put  up  such  necessary  structures.  The  Stapleton  Company 
obtained  from  the  defendant  Henry  Steers,  Inc.,  an  estimate 
for  such  a  basin.  Henry  Steers,  Inc.,  applied  to  the  com- 
missioner of  docks  for  a  permit  for  the  erection  of  this  tem- 
porary basin,  requesting  its  issue  "  for  the  duration  of  the 
war  and  at  least  one  year  thereafter.  They  desire  to  proceed 
with  this  construction  at  once,  to  reUeve  the  congestion  now 
prevailing  in  the  [New  York]  harbor."  The  permit  was 
granted  on  December  nineteenth,  of  which  the  appUcant  was 
advised  by  letter  on  December  twenty-first.  Such  basin  was 
to  be  formed  by  rows  of  piling  with  braces  and  supports 
forming  mooring  racks,  to  be  placed  and  driven  xmder  the 
direction  of  the  chief  engineer  of  the  department  of  docks. 
These  lines  of  piling  are  to  extend  out  to  the  bulkhead  Une 
fixed  by  the  Secretary  of  War,  and  not  that  proposed  by  the 
dock  commissioner's  plan  of  1916,  and  were  to  run  along 
the  boundaries  ten  feet  from  plaintiff's  pier  on  one  side  and 
about  thirty-five  or  forty  feet  on  the  other  side.  All  this 
basin  or  cage  was  to  be  inside  this  bulkhead  line. 

Upon  plaintiff's  application,  the  court  at  Special  Term, 
on  January  9,  1918,  continued  an  injunction  against  this 
structure,  which  order  was  on  the  condition  that  the  appeal 
by  defendants  be  brought  on  for  immediate  hearing  in  this 
court. 
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WiUiam  E.  C.  Mayer  [WilMam  P.  Burr,  Corporation  Counsel, 
Terence  Farley  and  Edwin  J.  Freedman  with  him  on  the  brief], 
for  the  appellant  The  City  of  New  York. 

Albert  B.  Boardman,  for  the  appellants  The  Stapleton  Dock 
and  Warehouse  Corporation  and  another. 

P.  E.  CaUahan,  for  the  respondent. 

Per  Curiam: 

The  plaintiff  asserts  that  it  is  entitled  to  have  a  clear 
water  space  of  100  feet  on  each  side  of  its  pier,  and  the 
defendants  have  been  restrained  from  building  a  rack  on 
such  northerly  side  of  plaintiff's  land  and  a  similar  rack  on 
the  southerly  side  thereof  "  at  a  distance  in  violation  of  their 
line  or  water  front  as  heretofore  fixed  by  the  Sinking  Fimd 
Commission  of  the  said  City  of  New  York,  on  March  16th, 
1916,"  which  require!  the  slips  or  basins  to  be  275  feet  in 
width.  The  order  is  broader  than  the  plaintiff's  present 
contention  that  slips  should  be  100  feet  wide.  Indeed,  plain- 
tiff in  its  brief,  as  it  did  upon  the  argument,  disavows  any 
new  rights  under  the  plan  of  the  sinking  fund  commission, 
and  demands  slips  only  100  feet  wide  pursuant  to  the  regu- 
lation provided  by  chapter  763  of  the  Laws  of  1857  and 
section  2  of  chapter  898  of  the  Laws  of  1895.  The  latter  act 
provides:  "  It  shall  be  lawful  for  the  owners  of  piers  and 
bulkheads  constructed  or  hereafter  to  be  constructed,  or  the 
owners  of  land  under  water  granted  by  the  State  of  New 
York  on  the  Staten  Island  side  of  the  harbor  of  New  York, 
to  extend  or  construct  piers  not  exceeding  one  himdred  and 
fifty  feet  in  width,  with  spaces  between  the  same  of  at  least 
one  hundred  feet,  and  bulkheads  to  the  exterior  bulkhead 
and  pier  lines  respectively  fixed  and  established  by  this  act." 
The  complaint  shows  that,  as  the  plaintiff's  pier  was  built 
before  such  act,  it  has  done  nothing  pursuant  to  it.  The 
Staplqton  Company  has  not  built  any  structure  on  its  land. 
Plaintiff  had  the  right  to  build  a  pier  on  the  land  in  front 
of  its  upland  {Town  of  Brookhaven  v.  Smith,  188  N.  Y.  74), 
but  through  its  private  ownership  has  no  right  to  lateral 
waters  over  the  land  of  adjacent  proprietors.  {Jenks  v. 
MiJkr,  14  App.  Div.  474.)    Its  private  right  of  use  is  limited 
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to  the  front  of  its  shore  or  its  extension  into  public  waters. 
Whatever  right  it  has  to  participate  in  public  waters  is  subject 
to  the  vicissitudes  of  public  regulation.     {People  v.  New  York 
&  Staten  Island  F.  Co.,  68  N.  Y.  72.)    Nor  do  I  understand  that 
plaintiff  contends  otherwise,  but  rather  that  the  act  of  1895, 
entitled  ''An  act  to  establish  the  pier  and  bulkhead  lines 
around  Staten  Island/'  is  valid  so  far  as  its  title  expresses 
its  purpose,  that  is,  to  fix  pier  and  bulkhead  lines,  and  the 
width  of  the  slips.    Section  818  of  the  Greater  New  York 
charter  (Laws  of  1901,  chap.  466,  as  amd.  by  Laws  of  1904, 
chap.  741),  among  other  things,  invests  the  connnissioner  of 
docks  "  with  the  exclusive  government  and  regulation  of  all 
wharf  property,   wharves,   piers,   bulkheads  and   structures 
thereon,  and  waters  adjacent  thereto,  and  all  the  basins, 
slips  and  docks,  with  the  land  under  water  in  "  the  city  of 
New  York,  although  not  owned  by  the  city;  and  it  is  added: . 
"  The  commissioner  of  docks  shall  not  have  power  to  change 
the  exterior  line  of  piers  and  bulkheads,  established  by  law, 
except  by  the  adoption  of  a  plan  or  plans  for  the  improvement 
of  the  water  front  of  The  City  of  New  York    *    *    *    by 
and  with  the  approval  of  the  commissioners  of  the  sinking 
fund."  •  It  is  such  plan  of  the  sinking  fund  commission  of 
March  16,  1916,  which  among  other  things  fixes  slip  spaces  at 
the  width  of  275  feet  that  the  Stapleton  Company  is  forbidden 
to  violate  by  this  injimction  order.    But  section  819  of  the 
charter  (as  amd.  by  Laws  of  1913,  chap.  327)  provides:  "That 
said  commissioner  of  docks  may  build,  or  rebuild,  or  license,  or 
permit  the  building  or  rebuilding,  of  temporary  wharf  struct- 
ures, and  said  conmiissioner  may  lease  land  covered  with  water 
belonging  to  The  City  of  New  York  for  the  purpose  thereof, 
such  lease,  or  permit  to  continue  and  remain  at  the  will  and 
pleasure  of  said  commissioner,  or  for  a  time  not  longer  than 
imtil  the  wharves,  piers,  bulkheads,  basins,  docks,  or  slips  to  be 
built  or  constructed  according  to  such  plan  or  plans,  shall  in 
the  Judgment  of  said  commissioner,  require  and  need  to  be 
built  or  constructed."    By  the  permit  of  December  19,  1917, 
the  commissioner  has  permitted  the  Stapleton  Company  to 
build  temporary  wharf  structures  that  are  not  inconsistent  with 
the  Laws  of  1895,  but  do  deviate  from  the  plans  of  the  com- 
missioners of  the  sinking  fund  in  that  they  would  not  leave 
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the  space  of  275  feet  between  piers.  The  proposed  struc- 
tures are  wholly  withm  the  bulkhead  as  fixed  by  the  Laws  of 
1895.  Hence,  even  if  they  do  interrupt  navigation,  the 
statute  of  1895,  if  in  force,  would  authorize  it,  for  navigation 
within  the  bulkhead  line  may  contmue  only  to  such  time  as 
the  littoral  owner  avails  himself  of  the  right  to  fiill  in  its  land 
to  the  bulkhead  line.  If,  then,  the  plaintiff  gains  nothing 
from  the  action  of  the  sinking  fund  commission,  the  injimction 
must  be  dissolved,  inasmuch  as  the  plaintiff  would  have  no 
cause  of  action  to  enjoin  the  Stapleton  Company  from  fiUing 
in  to  the  old  bulkhead  line,  much  less  to  enjoin  the  construc- 
tion of  basins  therein  for  the  harborage  of  vessels  to  meet  the 
present  national  exigencies.  But  the  court  should  not  dis- 
regard the  record,  which  shows  that  the  sinking  fund  com- 
mission has  changed  the  bulkhead  line  so  that  the  proposed 
structures  will  extend  beyond  the  new  bulkhead  line  to  the 
bulkhead  line  fixed  in  1895.  The  question,  then,  is  whether 
the  commissioner  of  docks  can  authorize  such  temporary 
structures.  We  would  not  conclude  that  the  commissioner 
of  docks,  without  consent  of  the  sinking  fimd  commission, 
could  change  the  bulkhead  line  as  fixed  by  the  plan.  Section 
819  of  the  charter  gives  him  specific  power  to  change  pier  head 
lines  in  specified  places,  but  no  general  power  to  change  even 
temporarily  bulkhead  lines  is  suggested.  But  with  that  line 
fixed,  may  he  give  permission  to  disr^ard  the  slip  spaces 
275  feet  as  prescribed?  The  intention  is  not  to  grant  him 
the  power  to  obliterate  all  water  spaces  between  piers.  That 
would  be  contrary  to  the  history  of  legislation.  It  would 
result  in  the  appropriation  to  private  use  of  public  waters. 
But  the  matter  must  be  adjudged  with  some  reference  to  the 
time  and  circumstances.  Where,  with  the  approval  of  the 
sinking  fimd  commission,  he  can  even  change  bulkhead  Unes, 
and  there  has  been  accordingly  concerted  a  plan  that  takes 
away  from  a  littoral  owner  some  600  feet  of  the  land  that 
since  1857  could  have  been  filled  in  by  the  Stapleton  Com- 
pany or  its  predecessor,  and  the  proposal  is  to  confine  the 
temporary  structures  within  the  old  bulkhead  to  aid  in  meet- 
ing the  nation's  greatest  exigency,  with  all  of  the  waters 
from  the  old  bulkhead  line  unincumbered,  we  would  not 
grant  a  temporary  injunction,  in  absence  of  full  proof  of 
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plaintiff's  legal  injury.  {Jenks  v.  Miller^  supra.)  Plaintiflf's 
pier  will  still  project  about  412  feet  beyond  tiie  proposed 
basin,  allowing  for  any  necessary  manoeuvering  of  vessels 
to  reach  the  front  of  its  pier.  It  has  not  land  enough  on  the 
north  side  to  berth  vessels  without  intruding  on  its  neigh- 
bor's land,  and  on  the  south  side  has  some  40  feet  for  that 
purpose.  How,  then,  does  the  proposed  structure  injure 
facilities  that  are  its  own?  Between  the  present  plaintiff 
and  the  Stapleton  Company  it  was  adjudged  on  January  13, 
1917,  in  Williams  v.  Consumers  Cool  &  Ice  Co.,  that  the 
present  plaintiff  was  not  entitled  to  use  public  waters  over  the 
land  of  the  Stapleton  Company  for  mooring  vessels  to  the 
side  of  plaintiff's  pier.  The  decision  of  Mr.  Justice  Kelly 
in  that  case  accords  with  the  correct  rule  that  privately  owned 
land  imder  public  waters  is  subject  to  the  navigation  of 
vessels  over  it,  but  cannot  be  appropriated  by  others  to 
enlarge  the  berths  at  private  piers.  Whether  public  waters 
are  within  bays  or  the  three-mile  limit  on  the  open  sea,  they 
are  subject  to  the  municipal  law,  within  the  exercised  para- 
moimt  right  of  Congress  to  regulate  commerce,  and  the  State 
through  the  Legislature  within  such  limitation  may  "  confer  an 
exclusive  privilege  in  tidewaters,  or  authorize  a  use  inconsistent 
with  the  public  right."  {People  v.  New  York  &  Stolen  Island 
F.  Co.,  68  N.  Y.  78.)  The  State  has  vested  in  the  dock 
commissioner  the  control  and  government  of  the  waters  in 
question,  and  he,  solicited  by  the  Federal  officials,  has  invited 
the  Stapleton  Company  to  use  a  portion  of  such  waters  to 
furnish  a  protected  harbor  for  vessels,  leaving  plaintiff  ample 
room  to  approach  the  front  of  its  dock  or  even  its  sides  for  a 
distance  of  about  412  feet.  The  permission  is  what  was  the 
Stapleton  Company's  right  imtil  March,  1916,  and  fits  into 
plans  for  the  execution  of  greatest  national  purposes.  Such 
appropriation  of  public  waters  is  lunited  in  area  and  duration, 
and  the  right  of  the  commissioner  of  docks  to  permit  it  must  be 
measured  in  some  degree  by  such  considerations  and  the 
extremity  of  the  needs,  not  of  the  Stapleton  Company,  but 
the  public  itself,  and  we  conceive  that  from  it  the  plaintiff 
suffers  no  infringement  of  its  private  rights  or  property.  The 
plaintiff  is  naturally  ruled  by  anxiety  lest  what  seems  temporary 
should  abide;  but  unless  in  the  future  the  bulkhead  line 
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should  be  restored,  and  it  would  be  no  injustice  to  do  that, 
the  courts  can  protect  plaintijBf  under  existing  law.  Indeed, 
should  the  commissioner  of  docks  and  the  sinking  fund  com- 
mission bring  out  the  bulkhead  line  to  its  position  imder 
the  act  of  1895,  or  otherwise  modify  it,  the  plaintifif  would 
not  have  a  semblance  of  just  grievance. 
The  order  should  be  reversed  and  the  motion  denied. 

Thomas,  Mills,  Putnam  and  Blackmab,  J  J.,  concurred; 
Jenks,  p.  J.,  not  voting. 


Order  reversied,  and  motion  denied. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Proceedings  of  Frank  R.  Abbey,  as  Surviving  Executor  of 
and  Trustee  under  the  Last  Will  and  Testament  and  Codicil 
Annexed  Thereto  of  Sylvanus  T.  White,  Deceased. 

Frances  Louise  Abbey,  Appellant;  Frank  R.  Abbey,  as 
Surviving  Executor  and  Trustee,  and"  Others,  Respondents. 

Second  Department,  February  1,  1918. 

Will  —  trust  —  suspension  of  power  of  alienation  —  when  codicil 
extending  trust  for  third  life  may  be  disregarded. 

Where  the  general  scheme  of  a  will  contemplated  a  trust  for  the  lives  of  the 
testator's  wife  and  daughter,  but  was  subsequently  extended  by  a  codicil 
80  as  to  include  the  life  of  a  son-in-law  if  he  survived  his  wife,  the  provision 
for  the  son-in-law  may  be  disregarded  in  so  far  as  it  extends  the  trust  for 
the  third  life  in  violation  of  the  statute,  and  the  remainder  of  the  trust 
declared  valid,  the  original  scheme  of  the  will  being  thereby  left  intact. 

Appeal  by  Frances  Louise  Abbey,  sole  heir  at  law  and 
next  of  kin,  from  parts  of  a  decree  of  the  Surrogate's  Court 
of  the  county  of  Kings,  entered  in  the  office  of  said  Surrogate's 
Coiurt  on  the  3d  day  of  May,  1917. 

The  will  of  Sylvanus  T.  White,  deceased,  contained  among 
other  things  a  devise  of  his  estate  to  trustees  for  the  following 
purposes:  "To  pay  the  income  received  therefrom  to  my 
wife,  Ella  Louise  White,  for  and  during  her  natural  life.  In  the 
event  of  the  death  of  my  said  wife  before  my  daughter,  Frances 
Louise  Abbey,  then,  to  pay  all  the  income  received  from  said 
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estate  to  my  said  daughter,  Frances  Louise  Abbey,  for  and 
during  her  natural  life.  In  the  event  of  the  death  of  my  said 
wife,  and  of  my  said  daughter  without  issue,  then  I  direct 
that  my  said  estate  be  paid  to  my  legal  representatives  then 
living."  This  was  modified  by  a  codicil  which  read  as  follows: 
"  I  hereby  revoke  that  portion  of  the  above  will  giving  my 
estate  to  my  legal  representatives,  and  do  hereby  will  that  in 
case  my  son-in-law,  Frank  R.  Abbey,  survive  his  wife  (Frances 
Louise  Abbey)  my  daughter,  that  in  that  event,  the  entire 
income  of  my  estate  be  paid  to  the  said  Frank  R.  Abbey, 
and  at  his  death  my  estate  be  paid  to  my  legal  representatives 
then  living." 

At  the  date  of  testator's  death,  his  wife,  his  daughter  and  his 
son-in-law  were  all  alive.  His  wife  subsequently  died 
intestate.  The  decree,  among  other  things,  adjudged  "  that 
the  provisions  of  the  codicil  so  far  as  they  seek  to  extend  the 
trust  for  a  third  life,  to  wit,  Frank  R.  Abbey's,  are  void  " 
and  "  that  the  provisions  of  the  will  by  which  the  trust  estate 
is  suspended  for  two  lives,  to  wit,  Ella  Louise  White's  and 
Frances  Louise  Abbey's,  are  valid." 

WiUiam  S.  AUeUy  for  the  appellant.^ 

George  5.  Ingraham,  for  the  respondents  Rice. 

WiUiam  J.  Mahon,  special  guardian,  for  the  respondents 
Eleanor  Brown  and  others. 

Jenks,  p.  J.: 

We  think  that  the  rule  of  Kalish  v.  Kalish  (166  N.  Y. 
368,  375)  was  applied  properly  to  this  case.  In  view  of  the 
appellant's  contention  that  the  rule  was  not  to  be  extended 
to  the  case  at  bar,  we  cite  Underwood  v.  Curtis  (127  N.  Y.  523)  ; 
Harrison  v.  Harrison  (36  id.  548);  Matter  of  Hitchcock  (176 
App.  Div.  326);  Leavitt  v.  Wolcott  (65  How.  Pr.  51,  affg.  Van 
VoRST,  J.,  at  Special  Term). 

The  general  scheme  of  the  will  contemplated  a  trust  for 
the  lives  of  the  testator's  wife  and  daughter  that  was 
subsequently  extended  by  the  codicil  so  as  to  include  the 
life  of  the  son-in-law  if  he  survived  his  wife.  The  excision 
by  the  court  of  the  provision  for  the  son-in-law  left  intact 
the  original  scheme,  within  the  language  of  the  Court  of 
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Appeals  in  the  Underwood  case  {suTpra) :  ^*  This  can  be  done 
without  in  any  manner  interfering  with  the  general  scheme 
adopted  by  the  testator  for  the  disposition  of  his  property. 
On  the  contrary,  it  is  in  furtherance  of  his  wish  to  as  great 
an  extent  as  the  courts  may  be  permitted  to  go."  (See, 
too,  Van  Schuyver  v.  Mu^ford^  59  N.  Y.  426;  approved  in 
Tilden  v.  Oreen,  130  id.  50.) 

The  opinion  of  Surrogate  Ketcham  makes  any  further 
discussion  unnecessary.  We  are  in  accord  with  the  view 
taken  by  him  (98  Misc.  Rep.  506). 

The  decree  of  the  Surrogate's  Court  of  Kings  county, 
in  so  far  as  appealed  from,  is  affirmed,  with  costs,  and  an 
allowance  to  the  special  guardian,  to  be  paid  out  of  the  estate. 

Thomas,  Rich  and  Blackmab,  JJ.,  concurred. 

Decree  of  the  Surrogate's  Court  of  Kings  coimty,  in  so  far 
as  appealed  from,  affirmed,  with  costs,  and  an  allowance 
to  the  i^)ecial  guardian,  to  be  paid  out  of  the  estate.  Order 
to  be  settled  before  the  presiding  justice. 


Ambrobe  Schall,  Respondent,  v.  Schwabtz  &  Cohpant, 
Inc.,  Appellant. 

Second  Department,  February  1,  1918. 

Trial  —  when  question  of  fact  arises  —  equity  —  suit  for  reforma- 
tion of  lease  upon  ground  of  mistake  —  presumption  from  reading 
written  lease  in  evidence  —  burden  of  proof  —  admission  against 
interest  ~  verdict  against  weight  of  evidence. 

Wlien  one  reasonable  mind  can  infer  from  all  the  evidence  that  a  controlling 
fa^t  was  proved,  while  another  reasonable  mind  can  infer  that  it  was  not 
proved,  a  question  is  presented  for  the  jury. 

A  question  of  fact  arises  if  conflicting  inferences  may  be  drawn  from  uncon- 
tradicted evidence. 

Where,  in  a  suit  by  the  assignee  of  a  lessee  for  the  reformation  of  a  written 
lease,  upon  the  ground  of  mistake,  the  reading  of  the  lease  in  evidence 
created  a  presumption  against  the  defendant,  and  cast  the  burden  upon 
him,  the  fact  that  there  was  no  witness  whose  testimony  was  contradictory 
or  contrary  to  the  testimony  of  witnesses  called  by  the  defendant,  did  not 
put  it  in  the  category  of  one  whose  case  is  not  opposed  to  direct  evidence. 
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Since  the  original  lessee  had  assigned  the  lease  to  the  plaintiff  and  apparently 
was  not  interested  in  the  event  of  the  suit,  the  testimony  adduced  from 
her  and  her  agents  was  not  in  effect  an  admission  against  interest. 

The  question  whether  the  parties  to  the  original  lease  both  intended  that 
the  words  "  disposes  of  "  should  be  **  is  dispossessed  "  or  "  be  dispos- 
sessed "  was  submitted  to  the  jury.  Held,  that  a  verdict  founded  on  a 
finding  against  the  theory  of  mistake  was  against  the  weight  of  the 
evidence. 

Appeal  by  the  defendant,  Schwartz  &  Company,  Inc., 
from  a  judgment  of  the  Supreme  Court  m  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on 
the  13th  day  of  June,  1917,  upon  the  verdict  of  a  jury. 

Abraham  H.  Sarasohn,  for  the  appellant. 

Almet  R.  LaisoUy  Jr.,  for  the  respondent. 

Jenks,  p.  J.: 

The  learned  court  submitted  to  the  jiuy  the  question 
whether  the  parties  to  the  original  lease  both  intended  that 
the  words  "  disposes  of ''  should  be  "  is  dispossessed  "  or  "  be 
dispossessed."  The  verdict  for  the  plaintiff  imports  that 
the  jury  found  against  the  theory  of  mistake.  The  appellant 
at  trial  protested  against  such  submission,  and  now  insists 
that  it  was  error.  The  proposition  of  the  learned  coimsel 
for  the  appellant  is  that  '*  there  was  no  conflict  in  the 
testimony  upon  said  issue  nor  could  different  inferences  be 
drawn  therefrom,"  and,  therefore,  the  rule  expressed  in  Hull  v. 
Littauer  (162  N.  Y.  572),  and  in  many  other  judgments  cited, 
applies. 

It  is  argued  that  the  defendant  is  sustained  by  the  testimony 
of  all  who  were  present  at  the  execution  of  the  lease.  These 
persons  were  Schwartz,  the  president  of  the  defendant,  who 
executed  the  lease  on  its  behalf;  Helfand,  its  treasurer; 
Geiger,  the  original  lessee;  her  father,  who  was  her  agent, 
and  the  attorney  for  the  defendant,  who  dictated  the  lease 
to  his  stenographer  to  be  typed  by  her.  It  may  be  noted 
that  the  stenographer  and  typist  was  not  called  as  a  witness, 
nor  was  her  absence  accounted  for.  The  rule  does  not  apply 
when,  upon  all  of  the  evidence,  "  One  reasonable  mind  can 
infer    *    *    *    that  a  controlling  fact  was  proved,   while 
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another  reasonable  mind  can  infer  that  it  was  not  proved." 
{Gordon  v.  Ashley,  191  N.  Y.  193,  citing  Matter  of  TotteHj  179 
id.  112, 116.  See,  too,  Kelly  v.  Burroughs,  102  N.  Y.  95,  where 
the  court  comments  that  there  was  no  conflict  in  the  evidence, 
'^  or  any  thing  or  circumstance  from  which  an  inference  against 
the  fact  testified  to  by  him  could  be  drawn.")  A  question 
of  fact  arises  if  conflicting  inferences  may  be  drawn  from 
uncontradicted  evidence.  {Ga  Nun  v.  Palmer,  216  N.  Y.  611.) 
And  in  Hull  v.  Littauer  {supra,  572)  the  general  rule  is  limited 
by  the  language  "  If  the  evidence  is  possible  of  contradiction 
in  the  circumstances;  if  its  truthfulness,  or  accuracy,  is  open 
to  a  reasonable  doubt  upon  the  facts  of  the  case,  and  the 
interest  of  the  witness  furnishes  a  proper  groimd  for  hesitating 
to  accept  his  statements,  it  is  a  necessary  and  just  rule  that 
the  jury  should  pass  upon  it."  The  fact  that  there  was  no 
witness  whose  testimony  was  contradictory  or  contrary  to 
the  testimony  of  these  witnesses  called  by  the  defendant, 
did  not  put  the  defendant  in  the  category  of  one  whose 
case  is  not  opposed  to  direct  evidence.  The  plaintiff  had 
read  in  evidence  the  written  lease.  A  "  strong  presumption  " 
against  the  defendant  arose  from  its  terms.  {Rowland  v. 
Blake,  97  U.  S.  626;  Inmrance  Co.  v.  Nelson,  103  id.  548.) 
And  the  terms  thereof  were  sufficient  to  cast  the  burden  upon 
him.  (Id.)  In  Christopher  St.  R.  Co.  v.  2Sd  St.  Ry.  Co. 
(149  N.  Y.  58)  the  court  say:  ''In  an  action  for  the 
reformation  of  a  written  instrument  upon  the  ground  of 
mistake,  the  party  seeking  the  reformation  must  prove  that 
there  was  a  mistake  by  evidence  that  is  clear,  positive  and 
convincing.  It  is  to  be  presumed  that  the  written  instrument 
was  carefully  and  deliberately  prepared  and  executed,  and, 
therefore,  is  evidence  of  the  highest  character  and  will  be 
r^arded  as  expressing  the  intention  of  the  parties  to  it  until 
the  contrary  appears  in  the  most  satisfactory  manner." 
Nor  can  it  be  said  with  the  positiveness  that  is  contemplated 
by  the  rule  (See  Hull  v.  Littauer,  supra,  572)  that  the  evidence 
is  not  "  possible  of  contradiction  in  the  circumstances;  if  its 
truthfulness,  or  accuracy,  is  open  to  a  reasonable  doubt  upon 
the  facts."  It  is  to  be  noted  that  the  original  lessee  had 
assigned  the  lease  to  this  plaintiff  and  apparently  was  not 
interested  in  th^  event,  so  that  the  testimony  adduced  from 
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her  and  her  agents  was  not  in  efifect  an  adniission  .against 
interest 

Not  without  hesitation  due  to  the  character  of  proof 
required  {Southard  v.  Curley,  134  N.  Y.  148;  Jamaica  Savings 
Bank  v.  Taylor,  72  App.  Div.  567),  I  have  reached  the  con- 
clusion that  the  judgment  and  order  should  be  reversed 
and  that  a  new  trial  should  be  granted,  for  the  reason  that 
the  verdict  upon  the  issue  of  nustake  was  against  the  weight 
of  the  evidence.  I  have  taken  into  consideration  the  attitude 
of  the  witnesses,  and  my  conclusion  that  the  word  "  disposes  " 
does  not  seem  pertinent  in  view  of  the  provision  in  the  lease 
that  affords  the  lessee  the  right  to  assign  the  lease  without 
the  landlord's  consent  to  any  third  person  who  is  amply 
responsible,  except  to  an  Italian  or  n^ro;  while  the  word 
'^  dispossess  "  is  more  apt,  both  in  purpose  and  in  association 
in  the  expression  "  If  the  party  of  the  second  part  surrenders 
said  premises,  or  disposes  thereof  [is  dispossessed  thereof] 
prior  to  the  expiration  of  this  lease." 

The  judgment  is  reversed  and  a  new  trial  is  granted,  costs 
to  abide  the  event. 

Thomas,  Rich,  Putnam  and  Blackmar,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide 
the  event. 


Sarah  Kantor,  Appellant,  v.  Josef  Cohn,  Respondent, 
Impleaded  with  Issy  Goldberq  and  John  Rainet, 
Defendants. 

Second  Department,  January  25,  1918. 

Dower  —  when  widow  estopped  as  against  bona  fide  purchasers  — 
rabbinical  divorce  —  rights  of  grantees  of  bona  fide  purchasers. 

Where  a  wife,  as  complainant,  procures  a  rabbinical  divorce,  acquiesces  in 
the  remarriage  of  her  husband,  and  is  herself  subsequently  remarried  and 
lives  with  her  second  husband  for  twenty-three  years,  she  is  estopped  from 
claiming  dower  in  the  lands  of  her  first  husband  which  had  been  conv^ed 
by  him  to  hima  fide  purchasers  by  deeds  in  which  his  second  wife  joined, 
releasing  her  dower. 

Grantees  of  such  bona  fide  piut)hasers  have  all  the  rights  of  the  original 
grantees  from  the  plaintiff's  divorced  husband,  and  need  not  show  their 
per8pnf4  reliance  upon  his  apparent  marital  status. 
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Apebal  by  the  plaintiff,  Sarah  Kantor,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  respondent,  entered  in 
the  office  of  the  clerk  of  the  county  of  Kings  on  the  19th  day 
of  April,  1917,  dismissing  the  complaint  on  the  merits  upon 
the  decision  of  the  court  after  a  special  verdict  had  been 
rendered  by  direction  of  the  court. 

The  action  was  brought  to  recover  dower  in  land  on  Vermont 
street,  borough  of  Brooklyn,  formerly  owned  by  plaintiff's 
first  husband,  Solomon  Rubin,  who  died  in  Connecticut  on 
August  28,  1911.  Plaintiff  and  Rubin  originally  lived  in 
Russia,  where  they  were  married  according  to  Jewish  forms 
before  a  rabbi,  in  the  year  1879.  They  lived  together  in 
Russia  seven  years,  having  three  children;  then  Rubin  came 
to  this  country  in  1886.  In  1889  he  sent  for  his  family, 
who  came  out  and  rejoined  him.  They  lived  together  in 
Orange  county  and  afterwards  in  Kings  county. 

About  1893  plaintiff  separated  from  Rubin  by  means  of 
a  Jewish  divorce.  First  she  received  a  paper  from  a  man 
named  Burger,  which  he  called  a  divorce.  Then  by  ancient 
rabbinical  custom  she  and  Rubin  appeared  together  before 
a  rabbi,  who  first  told  plaintiff  that  this  was  not  by  her  fault. 
He  inquired  of  her  whether,  if  Rubin  should  change  his  char- 
acter, she  would  again  live  with  him.  She  said  it  was  impos- 
sible, that  she  could  not  stand  it  any  longer.  Thereupon 
the  rabbi  gave  plaintiff  the  "  get,"  or  divorce,  written  in 
Hebrew,  which  she  took.  In  three  months  Rubin  went 
through  a  rabbinical  marriage  ceremony  with  a  woman  named 
Lena,  and  a  few  months  later  plaintiff  in  like  manner  married 
a  man  named  Kantor,  and  went  with  him  to  Kansas  City, 
where  they  lived  as  man  and  wife  for  twenty-three  years. 

In  the  meantime  Rubin  purchased  and  conveyed  real 
estate.  The  property  described  in  the  complaint  was  one 
of  several  lots,  the  title  to  which  Rubin  had  held  for  three 
days  in  April,  1904.  In  conveying  this  land  his  de  facto 
wife,  Lena,  had  joined  in  the  deed  and  purported  to  relinquish 
all  rights  of  dower.  Defendant's  predecessors  in  title  took 
such  conveyance  in  good  faith.  After  Rubin's  death  plaintiff 
brought  this  suit  for  dower.  She  joined  as  defendants  certain 
persons  having  rights  as  occupants  in  the  land.  The  learned 
court  dismissed  the  complaint,   holding  that  plaintiff  had 
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estopped  herself  from  claiming  such  right  of  dower  (Kantor 
V.  Cohuy  98  Misc.  Rep.  355),  from  which  plaintiff  appealed. 

Isidor  J.  Kresely  for  the  appellant. 

Emanuel  Tacker  [Samuel  Kahan  with  him  on  the  brief],  for 
the  respondent. 

Lynn  C.  NorriSy  filed  a  brief  as  amicus  curuB. 

Putnam,  J.: 

The  man  Rubin  and  his  wife,  coming  in  middle  life  to  this 
country,  naturally  kept  to  the  habits  and  ceremonies  sanctioned 
by  rabbinical  authority.  (See,  Matter  of  SpondrCy  98  Misc. 
Rep.  524.)  The  power  to  give  a  "  get,"  or  bill  of  divorce, 
though  surrounded  with  forms  to  prevent  hasty  or  capricious 
separations,  was  regarded  as  a  matter  of  religious  observance. 
Jewish  writers  required  that  the  rabbi  should  be  satisfied 
that  there  were  sufficient  grounds.  He  must,  however,  first 
seek  to  reconcile  the  parties.  The  rabbi's  efforts  for  con- 
ciliation having  been  met  by  her  refusal,  he  delivered  to  her 
the  "  get,"  which  upon  her  marriage  she  gave  to  Kantor  as 
a  credential  attesting  her  freedom  to  remarry.  Such  a  "  get " 
closes  with  the  solemn  words,  in  Hebrew: 

"  And  this  shall  be  unto  thee,  from  me,  a  bill  of  divorce, 
a  letter  of  freedom,  and  a  document  of  dismis^on,  according 
to  the  law  of  Moses  and  Israel."  (Mielziner  Jewish  Law  of 
Divorce,  129;  Amram  Jewish  Law  of  Divorce,  158.) 

By  Hebrew  law,  the  woman  thus  freed  by  divorce  could 
not  marry  for  three  months  thereafter.  (Amram  Jewish  Law 
of  Divorce,  108.)  In  1791,  Lord  Kenyon  received  testi- 
mony of  a  Jewess  (without  producing  any  document)  proving 
a  divorce  more  judaico  in  Leghorn,  and  thus  established  the 
validity  of  her  own  divorce.  (Ganer  v.  Lady  Lanesboroughy 
Peake  N;  P.  17.) 

PlaintifiF's  reliance  on  this  divorce  appears  from  her  remar- 
riage and  subsequent  married  life  with  Kantor,  by  whom  she 
had  two  children,  aged  at  the  time  of  the  trial  respectively 
twenty  and  seventeen  years.  Nevertheless,  on  the  death  of 
Rubin  in  Connecticut,  plaintiff  though  still  living  with  Kantor 
as  his  wife,  took  proceedings  in  the  Connecticut  Probate 
Court  to  have  the  administrator  of  Rubin's  estate  removed 
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and  letters  issued  to  her  as  the  lawful  widow.  This  was 
denied,  because  of  the  Connecticut  statute  as  to  the  effect 
of  an  abandonment  by  either  husband  or  wife  if  continued 
until  the  other's  death.     {Kantor  v.  Bloomy  90  Conn.  210.) 

We  agree  with  the  learned  trial  court  that  plaintiff  is  now 
estopped  to  assert  dower  claims  in  the  lands  that  are  the 
subject  of  her  action.  Such  estoppel  is  upon  the  combined 
grounds  (a)  the  rabbinical  divorce,  wherein  she  was  the 
complainant;  (b)  her  knowledge  of  Rubin's  remarriage  with 
her  acquiescence;  (c)  her  own  remarriage,  followed  by  twenty- 
three  years  consortium  with  Kantor. 

Silence  may  amount  to  negligence  to  the  injury  of  another, 
if  there  be  a  duty  to  speak.  Plaintiff  herself  asserted  and 
obtained  her  marital  freedom  according  to  Jewish  custom. 
By  that  means  she  entered  into  consortium  with  Elantor. 
Since  Rubin's  death  has  removed  the  impediment,  that  rela- 
tion may  eventually  give  her  a  legal  status  as  Kantor's  widow. 
She  cannot  in  fairness  now  make  the  inconsistent  claim  of 
dower  as  widow  of  Rubin;  still  more  is  she  estopped  as  to 
bona  fide  purchasers,  who  took  lands  from  Rubin,  relying 
on  the  release  of  dower  given  by  plaintiff's  successor  as 
Rubin's  wife.  (De  France  v.  Johnson,  26  Fed.  Rep.  891; 
Wrighi  Lumber  Co.  v.  McCord,  145  Wis.  93;  Wilson  v.  Craig, 
175  Mo.  362;  Richardson's  Estate,  132  Penn.  St.  292;  Gilbert 
V.  Reynolds,  51  111.  513;  HiUon  v.  Sloan,  37  Utah,  359.) 

Even  where  a  wife  in  Massachusetts  took  by  default  a 
decree  of  divorce  without  jurisdiction  having  been  acquired 
over  the  defendant,  such  voidable  decree  estopped  her  from 
claiming  dower  rights  in  New  York.  {Starhuck  v.  Starhuck, 
173  N.  Y.  503.)  True,  this  plaintiff  made  no  personal  repre- 
sentations by  speech  or  writing.  But  the  solemn  acts  per- 
formed under  the  sanction  of  Jewish  communal  usage,  followed 
by  a  daily  conduct  consistent  with  such  renunciation  for 
twenty-three  years,  debar  this  divorcee  from  now  undoing  her 
renunciation  of  her  husband,  and  casting  dishonor  on  her  later 
family,  and  clouding  the  parentage  of  innocent  children. 

Her  dower  claims,  now  sought  to  be  revived,  might  work 
damage  to  innocent  purchasers  in  good  faith  who  bought  in 
reliance  upon  Rubin's  deed  joined  in  by  the  wife  Lena.  Rubin 
held  her  out,  so  that  she  was  recognized  as  a  lawful  wife. 
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In  view  of  Jewish  custom,  plaintiff  may  be  deemed  to  have 
contemplated  that  very  situation.  The  "  get "  meant  freedom 
to  Rubin  as  well  as  to  herself.  It  is  more  than  mere  silence 
and  acquiescence.  As  one  is  deemed  to  intend  the  natural 
consequence  of  his  acts,  plaintiff  is  to  be  regarded  as  acting 
with  an  intent  and  purpose  to  let  Rubin  remarry,  and  thereby 
to  mislead  strangers  to  whom  he  might  sell  land.  Hence, 
after  such  sales,  she  cannot  rightly  assert  a  dower  right  thus 
concealed,  as  against  bona  fide  purchasers  misled,  as  sAie  must 
have  expected  they  would  be  misled,  because  of  her  conduct. 
And  defendant  stands  in  the  shoes  of  the  original  grantees  from 
Rubin,  and  need  not  show  his  personal  reliance  upon  Rubin's 
apparent  marital  status.  {Wood  v.  Chapin,  13  N.  Y.  509; 
Lacustrine  Fertilizer  Co.  v.  L.  G.  &  Per.  Co.,  82  id.  476,  483.) 

The  judgment  dismissing  the  complaint  on  the  merits 
should,  therefore,  be  affirmed,  with  costs. 

Jenks,  p.  J.,  Thoi^as,  Blackmab  and  Kelly,  JJ.,  concurred. 

Judgment  dismissing  complaint  on  the  merits  affirmed, 
with  costs. 


The  People  op  the  State  op  New  York  ex  rel.  Philip 
Teitelbaum,  Appellant,  v.  William  F.  Rtan,  Acting 
Detective  Sergeant,  Police  Officer,  City  of  New  York, 
Respondent. 

Second  Department,  January  25,  1918. 

Crime  —  extradition  —  habeas  corpus  —  traverse  of  return  —  evi- 
dence —  burden  of  proof  —  competency  of  evidence  as  to  former 
conviction. 

Upon  a  petition  by  a  person  charged  with  being  a  fugitive  from  justice  for 
a  writ  of  habeas  corpus,  the  identity  of  the  name  of  such  person  with 
the  name  of  the  i)erson  named  in  the  rendition  warrant  raises  a  pre- 
sumption that  the  persons  are  the  same. 

A  traverse  of  the  return  to  such  a  petition  raises  an  issue  of  fact  to  be 
determined  by  the  court  as  to  the  preponderance  of  the  evidence  with 
the  burden  upon  the  relator. 

Evidence  examined,  and  held,  insuifioient  to  overcome  the  presumptive 
prima  fade  case  made  out  by  the  rendition  warrant  that  the  relator  was 
the  fugitive  from  justice  sought. 
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Habeas  corpus  is  not  the  proper  proceeding  to  try  the  question  of  a  relator's 
guilt  or  innocence  of  the  crime  charged,  the  proceeding  being  limited 
to  the  determination  of  whether  the  person  held  in  custody  is  or  is  not 
a  fugitive  from  justice  as  charged.. 

Evidence  on  such  a  proceeding  as  to  a  former  convictbn  of  the  relator  is 
competent  for  the  purpose  of  establishing  identity. 

As  such  evidence  could  have  had  no  prejudicial  influence  upon  the  court 
in  determining  the  question  as  to  whether  or  not  the  relator  was  a 
fugitive  from  justice,  it  is  the  duty  of  the  appellate  court  to  disregard 
it  under  section  542  of  the  Code  of  Criminal  Ptooeduie. 

Appeal  by  the  relator,  Philip  Teitelbaum;  from  an  ex  parte 
order  of  the  Supreme  Court,  made  at  the  Kings  County  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  Kings  on  the  15th  day  of  November,  1917,  amending  a 
prior  order  dismissing  and  quashing  a  writ  of  habeas  corpus 
allowed  on  behalf  of  the  relator  and  ordering  "  that  the  officer 
entrusted  with  the  execution  of  the  said  warrant  of  the 
Governor  deliver  the  prisoner  into  the  custody  of  the  agent 
designated  in  the  requisition  and  warrant  issued  thereon  as  the 
agent  of  the  Commonwealth  of  Massachusetts  to  receive  him." 

K.  Henry  Rosenberg,  for  the  appellant. 

Harry  0.  Anderson,  Assistant  District  Attorney  [Harry  E. 
Lewis,  District  Attorney,  with  him  on  the  brief],  for  the 
respondent. 

Rich,  J.: 

The  appellant  was  arrested  charged  with  b^g  a  fugitive 
from  justice,  and  upon  his  petition  in  which  he  denied  that 
he  was  the  person  named  in  the  warrant,  or  wanted  by  the 
Massachusetts  authorities  for  the  crime  for  which  extradition 
was  granted,  or  that  he  was  in  that  State  on  the  date  of  the 
alleged  commission  of  such  crime,  or  was  a  fugitive  from 
justice,  a  writ  of  habeas  corpus  was  allowed  at  Special  Term. 
The  respondent  returned  that  he  held  the  relator  under  a 
rendition  warrant,  reciting  that  ''  Philip  Teitelbaum,  other- 
wise called  Philip  Silbert,  stands  charged  in  the  county  of 
SuflFolk,  Commonwealth  of  Massachusetts,  with  the  crime  of 
larceny  of  money  over  one  hundred  dollars  in  value,  and  has 
fled  therefrom  and  taken  refuge  in  the  State  of  New  York, 
and  requiring  and  commanding  that  the  said  Philip  Teitelbaum, 
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otherwise  called  Philip  Silbert,  be  arrested  and  secured  wherever 
he  may  be  found  within  the  State  and  thereafter  and  after 
compliance  with  the  requirements  of  section  827  of  the  Code 
of  Criminal  Procedure,  to  deliver  him  into  the  custody  of 
Thomas  M.  Towle,  the  agent  duly  authorized  to  receive  him 
into  custody  and  convey  him  back  to  the  Conunonwealth 
of  Massachusetts."  A  copy  of  thd  rendition  warrant  was 
annexed  to  the  return. 

The  relator  traversed  the  return,  denying  that  he  was  the 
individual  named  in  the  warrant  of  extradition;  that  he  was 
or  ever  had  been  a  fugitive  from  Massachusetts  or  that  he 
ever  committed  a  larceny  from  any  one  in  Massachusetts. 
Later  in  the  proceeding  the  traverse  was  amended  by  including 
a  specific  denial  that  the  relator  was  in  the  State  of  Massa- 
chusetts on  the  29th  day  of  May,  1917,  or  on  that  day  left 
the  State  of  Massachusetts  and  became  a  fugitive  from  that 
State,  or  on  that  day  committed  any  crime  of  larceny  in 
that  State.  For  the  purpose  of  fixing  the  date  upon  which 
the  alleged  larceny  was  committed,  the  court  received  a  copy 
of  the  indictment  against  "  Philip  Titelbaum  "  in  evidence 
without  objection,  and,  after  denying  the  relator's  motion 
that  before  he  offered  any  proof  the  district  attorney  be 
compelled  to  ofifer  proof  of  identification  that  he  was  the 
identical  person  wanted  in  the  State  of  Massachusetts  under 
the  name  of  Philip  Titelbaum  or  Philip  Silbert,  proceeded  to 
take  the  evidence  presented  by  the  respective  parties,  after 
which  the  order  appealed  from  was  made.  The  relator  con- 
tends that  upon  the  filing  of  his  traverse  it  became  incumbent 
upon  the  district  attorney  to  assume  the  affirmative  on  the 
issues,  and  offer  evidence  in  support  of  the  facts  set  up  in 
the  return,  and  that  the  burden  of  proof  rested  upon  the 
demanding  State  to  establish  its  claim  that  the  relator  was 
the  person  named  in  the  rendition  warrant,  and  that  it  was 
error  to  deny  his  motion  to  compel  the  respondent  to  assume 
the  burden  of  proof.  I  do  not  so  understand  the  law.  The 
identity  of  the  name  of  the  relator  with  the  name  of  the  person 
named  in  the  rendition  warrant,  raised  the  presimiption  that 
the  persons  were  the  same,  as  we  held  in  People  ex  rel. 
Epstein  v.  Pattern  (177  App.  Div.  933),  and  as  has  been 
uniformly  held  by  the  courts  in  the  many  authorities  to 
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which  our  attention  is  directed  in  the  brief  of  the  respondent. 
The  traverse,  which  is  a  pleading,  raised  an  issue  of  fact  to 
be  determined  by  the  court,  as  to  the  preponderance  of 
evidence  (People  ex  rel.  Genua  v.  McLaughlin,  145  App.  Div. 
513),  with  the  burden  on  the  relator.  It  was  for  the  Special 
Term  to  determine  the  weight  of  the  evidence  and  credibility 
of  the  witnesses,  and  I  think  that  his  conclusion  that  upon 
the  whole  evidence  the  relator  had  failed  to  overcome  the 
presumptive  prima  fade  case,  made  out  by  the  rendition 
warrant,  that  he  was  the  fugitive  from  justice,  was  justified 
and  should  be  sustained.  The  demand  of  the  Commonwealth 
of  Massachusetts  for  relator's  extradition  should  be  honored, 
it  not  having  been  made  to  appear  clearly  that  he  is  not  the 
person  so  demanded.  {People  ex  rel.  Edelstein  v.  Warden 
of  City  Prison,  154  App.  Div.  261.)  Habeas  corpus  is  not 
the  proper  proceeding  to  try  the  question  of  the  relator's 
guilt  or  innocence  of  the  crime  charged,  the  proceeding  being 
limited  to  the  determination  of  whether  the  person  held  in 
custody  is  or  is  not  a  fugitive  from  justice  as  charged,  and 
unless  it  is  made  to  satisfactorily  appear  that  he  is  not,  he 
should  not  be  discharged  from  custody.  (Mc  Nichols  v.  PeasCf 
207  U.  S.  100,  112.) 

It  is  further  contended  that  it  was  error  for  the  learned 
Special  Term  to  permit  evidence  of  a  former  conviction.  The 
fact  that  the  relator  had,  prior  to  the  trial  in  the  case  at  bar, 
served  a  term  in  prison,  was  first  brought  out  on  the  cross- 
examination  of  relator's  witness  Goldberg,  without  objection. 
In  answer  to  the  question  of  the  district  attorney,  "  Did  you 
miss  him  for  a  long  time?  "  the  witness  answered,  "  I  missed 
him  a  couple  of  years.  He  was  in  prison."  Later,  when  the 
respondent  was  on  the  stand,  he  was  asked  by  the  district 
attorney,  "  When  was  the  last  time  you  saw  him  before  you 
arrested  him  this  time?  A.  Jime,  1914.  Q.  Where?  A.  I 
brought  the  defendant,  Philip  Titelbaum,  from  the  office  of 
the  Auburn  prison  June  23,  1914,  under  an  indictment  for 
robbery."  The  relator  did  not  object  imtil  after  the  witness 
had  fully  answered  the  question,  and  then  the  court  expressly 
limited  the  effect  of  the  testimony  objected  to,  to  identity.  I 
regard  the  evidence  competent  for  the  limited  purpose  for 
which  it  was  received,  but  in  any  event  it  could  have  had  no 
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appreciable  or  prejudicial  influence  upon  the  court  in  deter- 
mining the  question  before  him,  and  it  is,  therefore,  our  duty 
to  disregard  it.     (Code  Grim.  Proc.  §  642.) 

The  remaining  exceptions  ai^ed  do  ndt  present  reverable 
error,  and  the  order  must  be  aflKrmed. 

Jeneb,  p.  J.,  Thomas,  Mills  and  Putnam,  JJ.,  concurred. 

Order  aflKrmed. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Estate  of 
Susan  Colwell,  Deceased. 

Mary  Libbie  Raynor,  Appellant;  Libbie  S.  Burnabt  and 
Ella  R.  Colwell,  as  Executrices,  etc.,  of  Susan  Colwell, 
Deceased,  Respondents. 

Second  Department,  January  11,  1918. 

Decedent's  estate  —  real  property  —  right  of  life  tenant  to  possessioDt 
control  and  manaffement  of  estate. 

A  legatee  to  whom  the  net  estate  of  a  decedent  has  been  bequeathed  for 
and  during  her  natural  life,  with  remainder  over  upon  her  death,  is 
entitled  to  the  possession,  control  and  management  of  the  estate,  upon 
giving  proper  and  adeqiiate  security  for  the  payment  and  delivery  of  the 
corpus  of  the  estate  to  the  remaindermen  upon  her  death. 

Hence,  where  a  testatrix  left  the  remainder  of  her  estate,  both  real  and 
personal,  to  her  sister  for  life,  with  remainder  to  her  nephews  and  nieces, 
the  sister  has  the  absolute  right,  upon  tender  of  adequate  and  proper 
security,  to  have  the  net  estate  paid  over  to  her. 

Appeal  by  Mary  Libbie  Raynor  from  part  of  a  decree  of 
the  Surrogate's  Court  of  the  county  of  Orange,  entered  in 
the  office  of  said  Surrogate's  Court  on  the  30th  day  of  July, 
1917,  directing  among  other  things  that  the  residue  of  the 
estate  herein  be  paid  to  the  executrices  and  be  invested  by 
them  during  the  lifetime  of  the  appellant  who  was  the  life 
tenant. 

M.  N.  Kane,  for  the  appellant. 

F.  V.  Savford,  for  the  respondents. 
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Rich,  J.: 

Mary  Libbie  Raynor,  a  sister  of  Susan  Colwell,  deceased, 
one  of  the  executrices  and  the  life  tenant  under  her  last  will 
and  testament,  appeals  from  so  much  of  a  decree  of  the 
Surrogate's  Coiurt  of  Orange  county  as  directs  the  residue 
and  remainder  of  the  estate  of  the  deceased,  remaining  in 
the  hands  of  the  executrices,  to  be  paid  to  Libbie  S.  Bumaby 
and  Ella  R.  Colwell,  as  executrices,  to  be  by  them  invested 
during  the  lifetime  of  the  appellant  and  the  income  thereof 
paid  to  her  in  semi-annual  payments.  Susan  Colwell  died 
March  8, 1916,  leaving  a  last  will  and  testament  which 
provided  that  after  the  payment  of  her  just  debts  and  funeral 
expenses  "  All  the  rest,  residue  and  remainder  of  my  estate 
of  every  kind  and  description,  both  real  and  personal  property, 
I  give,  devise  and  bequeath  to  my  sister,  Mary  Libbie  Raynor 
for  and  during  the  term  of  her  natural  life,  at  and  upon  her 
death,  I  give  and  devise  the  remainder  to  my  nephews  and 
nieces,  equally  share  and  share  alike."  The  nephews  and 
nieces  are  then  severally  named  and  provision  made  for 
the  disposition  of  the  property  in  case  of  the  death  of  either. 
The  appellant  and  respondents  were  named  as  executrices, 
and  have  duly  qualified  as  such.  On  the  judicial  settlement 
of  their  accoimt  it  was  foimd  that  they  had  in  their  hands, 
after  paying  the  debts  of  the  decedent  and  expenses  con- 
nected with  the  administration,  a  net  balance  of  $10,480.52. 
The  appellant  asked  on  the  accounting  that  the  net  estate, 
which  was  given  her  for  life,  be  paid  over  to  her  upon  her 
giving  security  in  the  form  of  a  bond  with  surety  or  sureties 
to  be  approved  by  the  surrogate,  conditioned  for  the  pay- 
ment of  the  entire  corpus  of  said  estate  to  the  remaindermen 
upon  her  death.  Her  application  was  denied,  and  the  decree 
appealed  from  was  thereupon  made.  This  was  erroneous, 
and  so  much  of  the  decree  as  is  appealed  from  must  be  reversed. 
Our  attention  is  not  directed  to  any  authority  limiting  the 
rule  in  this  State,  that  a  legatee  to  whom  the  net  estate  of 
a  decedent  has  been  bequeathed  for  and  during  her  natural 
life,  with  remainder  over  upon  her  death,  is  entitled  to  the 
possession,  control  and  management  of  the  estate,  upon 
giving  proper  and  adequate  security  securing  payment  and 
delivery  of  the  corpus  of  the  estate  to  the  remaindermen 
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upon  her  death.  {Livingston  v.  Murray,  68  N.  Y.  485.) 
Cases  have  arisen  presenting  the  question  as  to  whether  such 
an  estate  should  be  paid  over  to  the  life  tenant  without  such 
security  being  given,  but  the  absolute  right  to  its  payment 
and  delivery  when  adequate  and  proper  security  has  been 
tendered  has  never,  so  far  as  I  am  advised,  been  questioned. 
{MaOer  of  McDougall,  141  N.  Y.  21;  Matter  of  Rowland,  153 
App.  Div.  327;  Maiier  of  Camp,  126  N.  Y.  377,  384,  385.) 
The  appellant  is  entitled,  upon  filing  a  bond  with  sufficient 
sureties,  approved  as  to  form,  amoimt  and  sufficiency  by  the 
surrogate  of  Orange  county,  conditioned  for  the  payment  of 
the  whole  corpus  of  the  estate  to  the  remaindermen  upon  her 
death,  to  the  possession  and  management  of  the  net  estate  of 
the  testatrix  during  her  life. 

The  decree  of  the  Surrogate's  Court  of  Orange  county, 
in  so  far  as  appealed  from,  is,  therefore,  reversed,  with  costs 
to  the  appellant  to  be  paid  from  the  estate,  and  the  pro- 
ceeding is  remitted  to  that  court  for  the  entry  of  a  decree 
that  will  conform  with  this  decision. 

Jenks,  p.  J.,  Thomas,  Putnam  and  Blackmar,  JJ., 
concurred. 

Decree  of  the  Surrogate's  Court  of  Orange  coimty,  in  so 
far  as  appealed  from,  reversed,  with  costs  to  the  appellant 
to  be  paid  from  the  estate,  and  proceeding  remitted  to  said 
court  for  the  entry  of  a  decree  that  will  conform  to  this  decision. 


The  People  of  the  State  op  New  York  ex  rel.  Philip  j 
Goldfarb,  Appellant,  v.  John  J.  Gargan,  a  Police  Officer 
of  the  City  of  New  York,  Respondent. 

Second  Department,  February  1,  1918. 

Habeus  corpus  —  extradition  —  indictment  in  foreign  State  for 
crime  of  false  pretenses  —  immaterial  that  defendant  did  not 
remain  untU  consummation  of  crime  —  indictment  and  merits 
of  defense  not  considered. 

A  person  is  properly  committed  for  extradition  to  another  State  and  his 
writ  of  habeas  corpus  should  be  dismissed  where  it  appears  that  he  was 
present  in  the  foreign  State  at  the  time  he  made  alleged  false  represen- 
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tatioDs  for  which  he  was  indicted,  even  though  he  did  not  remain  in  the 
foreign  jurisdiction  imtil  the  consummation  of  the  crime. 
The  court  on  such  writ  of  habeus  corpus  will  not  go  into  the  sufficiency 
of  the  indictment  or  the  merits  of  the  defense  which  are  matters  for  the 
foreign  court. 

Appeal  by  the  relator,  Philip  Goldfarb  (who  had  been 
committed  for  extradition  to  Pennsylvania),  from  an  order 
of  the  Supreme  Court,  made  at  the  Kings  Coimty  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
Kings  on  the  19th  day  of  November,  1917,  dismissing  a  writ 
of  habeas  corpus  and  directing  that  the  relator  be  delivered 
into  the  custody  of  the  agent  designated  in  the  rendition 
warrant  issued  by  the  Governor  of  the  State  of  New  York. 

Sydney  Rosenthal,  for  the  appellant. 

Harry  G.  Anderson,  Assistant  District  Attorney  [Harry  E, 
Lewis,*  District  Attorney,  with  him  on  the  brief],  for  the 
respondent. 

Putnam,  J.: 

On  the  hearing  of  the  writ  of  habeas  corpus  it  appeared  that 
relator  had  been  indicted  in  Pennsylvania  for  the  crime  of 
false  pretenses,  charged  as  committed  on  August  16,  August  21 
and  August  25,  1917.  Relator  denied  being  a  fugitive  from 
the  justice  of  the  State  of  Pennsylvania,  and  set  up  by  affidavit 
that  he  was  not  in  that  State  "  on  any  of  the  dates  mentioned 
or  thereabouts." 

Relator's  evidence  tended  to  show  his  presence  in  the  State 
of  New  York  on  and  after  August  nineteenth.  There  was, 
however,  testimony  that  he  was  in  Philadelphia  on  August 
sixteenth  at  the  occasion  of  his  handing  two  checks  to  a  certain 
witness  there.  Relator's  presence  in  the  demanding  State 
when  the  false  statement  was  made,  or  at  the  inception  of 
the  crime,  entitles  that  State  to  extradite  him  for  trial,  even 
if  he  did  not  remain  there  until  the  consununation  of  the 
crime.  (Strassheim  v.  Daily,  221  U.  S.  280;  Matter  of  Cook, 
49  Fed-  Rep.  833;  Ex  parte  Hoffstot,  180  id.  240;  mb  nam. 
Hoffstot  V.  Flood,  218  U.  S.  665.) 

The  court  rightly  refused  to  go  into  the  sufficiency  of  the 
indictment  or  the  merits  of  the  defense,  which  are  matters 
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for  the  courts  of  Pennsylvania.     {People  ex  rel.  Himmelstein 
V.  Baker,  137  App.  Div.  824,  825;  Drew  v.  Thaw,  235  U.  S. 
432,  439.) 
The  order  dismissmg  the  writ  should,  therefore,  be  aflBbrmed. 

Jenks,  p.  J.,  Thobias,  Blackmar  and  Kellt,  JJ.,  concurred. 

Order  dismissing  writ  affirmed. 


Max  Hoffman,  Appellant,  v.  Prussian  National  Insurance 
Company  of  Stetin,  Germany,  Respondent. 

Seoond  Department,  January  11,  1918. 

Insurance  —  action  on  policy  of  automobile  inaurance  —  efteet  of 
proof  of  actual  Yalue  upon  right  to  urge  upon  appeal  Yaluation 
stated  in  policy  —  fraud  —  oYcrvaluation  —  evidence  by  photo- 
graphic enlargements  as  to  change  in  consideration  in  prior  bUl 
of  sale. 

Where,  in  a  policy  of  automobile  insurance,  the  plaintiff's  car  was  "  valued 
at  the  sum  insured,"  but  the  plaintiff  alleged  and  sought  to  prove  the 
actual  value  of  the  car  by  evidence  of  what  it  cost  him,  and  also  of  what 
it  cost  his  vendor,  he  cannot  on  appeal  urge  that  the  valuation  stated  in 
the  policy  is  controlling. 

A  general  verdict  for  the  defendant  in  such  a  case  imports  not  merely  a 
failure  to  establish  the  value  claimed,  but  may  be  taken  as  a  finding 
that  the  car  was  insured  at  such  an  overvaluation  as  to  amount  to  fraud 
avoiding  the  policy. 

Plaintiff  having  introduced  as  an  exhibit  a  prior  bill  of  sale  of  the  oar  to 
which  he  was  not  a  party,  evidence,  by  photographic  enlargements 
showing  that  the  consideration  therein  had  been  raised,  was  competent. 

Appeal  by  the  plaintiff.  Max  Hoffman,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in 
the  office  of  the  clerk  of  the  coimty  of  Kings  on  the  3d  day 
of  May,  1917,  upon  the  verdict  of  a  jury,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  1st  day  of  May,  1917, 
denying  plaintiff's  motion  for  a  new  trial  made  upon  the 
minutes. 

David  GoldstetUf  for  the  appellant. 

Joab  H.  BanUm,  for  the  respondent. 


Digitized  by 


Google 


Getty  v.  Williams  Silver  Co.  413 


App.  Div.]  First  Department,  December,  1917. 


Putnam,  J.: 

In  defendant's  policy,  plaintiff's  Mercedes  car  was  '^  valued 
at  the  stun  insured/'  namely,  $1,800.  The  complaint  and 
plaintiff's  direct  case  sought  to  prove  value  of  the  car,  by 
evidence  of  what  the  car  cost  plaintiff,  and  then,  going  a  step 
further,  by  showing  how  much  it  cost  plaintiff's  vendor. 
Where  the  plaintiff  did  not  stand  on  the  agreed  valuation, 
but  treated  the  evidence  as  proving  value  under  an  open 
policy,  he  cannot  change  front  on  appeal,  and  urge  that  the 
policy  valuation  controlled.  After  the  issue  of  value  had 
been  fully  tried  out,  it  was  submitted  to  the  jury  by  a  charge 
of  entire  fairness,  and  free  from  exception.  A  general  verdict 
for  defendant  thus  imports  not  merely  a  failure  to  establish 
the  value  claimed.  It  may  be  taken  as  a  finding  that  a  worn- 
out  car  was  insured  at  a  sum  so  much  beyond  its  worth  that 
the  gross  overvaluation  amounted  to  affirmative  fraud  upon 
the  insurer.  And  this  avoids  a  valued  policy.  Even  if  plain- 
tiff were  not  party  to  the  bill  of  sale  from  Rosensen  to  Suderov, 
the  evidence,  by  photographic  enlargements,  that  such  con- 
sideration expr€»3sed  in  the  bill  of  sale  had  been  raised  from 
$800  to  $1,800,  was  competent,  after  plaintiff  had  first  made 
this  bill  of  sale  his  exhibit.    The  verdict  was  right  and  just. 

The  judgment  for  defendant  and  order  are,  therefore, 
affirmed,  with  costs. 

Jenks,  p.  J.,  Thobias,  MiLiis  and  Rich,  JJ.,  concurred. 

Judgment  and  order  affirmed,  with  costs. 


Innes  Getty,  Respondent,  v.  Roger  Williams  Silver  Com- 
pany, Appellant. 

First  Department,  December  31,  1917. 

Master  and  servant  —  action  for  wrongful  discharge  —  defense  — 
negligen9e  of  employee  —  verdict  against  weight  of  evidence. 

In  an  action  by  an  employee  against  his  employer  to  recover  damages  for 
an  alleged  wrongful  discharge,  the  defendant  sought  to  justify  on  the 
ground  that  the  plaintiff  had  been  guilty  of  negligence  in  conducting 
defendant's  business,  resulting  in  a  substantial  loss  of  property. 
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Hdd,  that  a  verdict  in  favor  of  the  plaintiff  was  against  the  weig^ht  of  the 
evidence,  and  that  a  judgment  entered  thereon  shotdd  be  reversed  and 
a  new  trial  ordered. 

Appeal  by  the  defendant,  Roger  Williams  Silver  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in 
said  clerk's  office  denying  defendant's  motion  for  a  new  trial 
made  upon  the  minutes. 

Stephen  P.  Anderton  of  counsel  [Beekman,  Menken  &  Gris- 
com,  attorneys],  for  the  appellant. 

A.  C.  B.  McNevin  of  counsel  [Martin  L.  Stover  with  him  on 
the  brief;  Hardie  B.  Walmsley,  attorney],  for  the  respondent. 

Scott,  J.: 

This  is  an  action  by  an  employee  against  his  employer  to 
recover  damages  for  a  discharge,  which  defendant  sought 
to  justify  on  the  ground  that  the  plaintiff  had  been  guilty  of 
culpable  negligence  in  conducting  defendant's  business  result- 
ing in  a  substantial  loss  of  property. 

The  plaintiff  had  a  verdict,  which  necessarily  involved  a 
jfinding  by  the  jury  that  he  had  not  been  negligent  as  charged. 
Upon  appeal  to  this  court  we  were  of  opinion  that  the  undis- 
puted evidence  had  clearly  established  the  fact  of  plaintiff's 
negligence  and  that  the  finding  of  the  jury  that  he  had  not 
been  negligent  was  against  the  evidence  and  dismissed  the 
complaint.     (162  App.  Div.  513.) 

On  appeal  to  the  Court  of  Appeals  that  court  considered 
that  there  was  a  question  of  fact  in  the  case,  in  that,  although 
there  was  no  question  as  to  the  facts,  they  were  such  that 
different  inferences  might  be  drawn  therefrom.  (221  N.  Y. 
38.)  Consequently  the  cause  was  remitted  to  this  court  for 
consideration  of  the  weight  of  the  evidence. 

Unless  we  are  required  by  the  Court  of  Appeals  to  draw 
different  inferences  from  the  facts  than  those  which  we  drew 
upon  the  former  appeal,  which  I  do  not  understand  to  be  the 
effect  of  the  decision  of  that  court,  there  is  nothing  left  for 
us  to  do  except  to  order  a  new  trial. 

On  the  former  appeal  we  were  of  the  opinion  that  the  ver- 
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diet  was  absolutely  against  the  evidence.  Being  still  of  that 
mind  we  are  obliged  of  necessity  to  hold  that  it  is  against  the 
weight  of  the  evidence. 

It  follows  that  the  judgment  and  order  appealed  from  must 
be  reversed  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event,  the  finding  that  the  plaintiff  was  not 
negligent  in  the  conduct  of  defendant's  business  being  reversed 
as  against  the  weight  of  the  evidence. 

Clarke,  P.  J.,  Page  and  Shearn,  J  J.,  concurred;  Smith, 
J.,  concurred  in  result. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to 
appellant  to  abide  event. 


EoHN  &  Baer,  Respondent,  v.  I.  Ariowitsch  Co.,  Inc., 

Appellant. 

First  Department,  February  1,  1918. 

Statute  of  Frauds  —  memorandum  in  writing  —  acceptance  by 
parol  —  sale  —  action  by  Yendee  for  breach  of  contract  — 
evidence. 

A  definite  offer  in  writing  signed  by  a  vendor  is  sufficient  to  charge  him, 
even  though  the  acceptance  be  by  parol. 

Hence,  in  an  action  by  a  vendee  under  an  executory  contract  for  the  sale 
and  delivery  of  skins  to  recover  damages  for  the  failure  of  the  vendor  to 
perform,  there  being  a  sufficient  memorandum  in  writing  signed  by  the 
defendant,  within  the  Statute  of  Frauds,  it  was  competent  for  the  plain- 
tiff to  show  a  parol  acceptance  given  by  the  defendant  on  the  same  day. 

Since  there  was  no  reference  in  the  contract  to  a  sample,  the  action  cannot 
be  sustained  on  that  theory. 

As  the  contract  was  indefinite  with  resx)ect  to  the  grade  or  quality  of  skins, 
and  there  was  no  evidence  with  respect  to  the  manner  in  which  such 
skins  are  dealt  in  or  with  respect  to  any  custom,  a  verdict  on  the  basis  of 
a  market  price  considerably  higher  than  the  minimum  price,  depending  on 
the  grade  or  quality  of  the  skins,  should  not  be  permitted  to  stand. 

Appeal  by  the  defendant,  I,  Ariowitsch  Co.,  Inc.,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  11th  day  of  June,  1917,  upon  the  verdict  of  a  jury, 
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and  also  from  an  order  entered  in  said  clerk's  office  on  the  same 
day  denying  defeadant's  motion  for  a  new  trial  made  upon  the 
minutes. 

Abraham  Rosenstein  of  counsel  [FeUemtein  &  Rosenatein, 
attorneys],  for  the  appellant. 

Aaron  Hanig,  for  the  respondent. 

•Laughlin,  J.: 

The  action  is  brought  by  the  vendee  under  an  executory 
contract  for  the  sale  and  delivery  of  muskrat  skins  to  recover 
damages  on  the  ground  that  the  vendor  failed  to  perform. 
No  consideration  was  paid  and  the  contract  was  performed 
neither  in  whole  nor  in  part.  The  important  questions  pre- 
sented by  the  appeal  arise  on  the  defendant's  plea  of  the 
Statute  of  Frauds.    Both  parties  are  domestic  corporations. 

The  plaintiff  claims  and  the  trial  court  held  that  there  was 
a  sufficient  memorandum  in  writing  signed  by  the  defendant 
within  the  Statute  of  Frauds.  It  is  uncontroverted  that  on 
the  31st  of  August,  1915,  one  Louis  D.  Baer,  the  president  of 
the  plaintiff,  called  at  the  defendant's  place  of  business  and 
had  a  conversation  with  Abraham  Cohen,  the  president  of 
the  defendant,  concerning  an  option  to  purchase  or  the 
purchase  of  muskrat  skins,  and  that  as  a  result  of  these 
negotiations  an  instrument  in  writing  was  signed  and  executed 
as  follows: 

"  Date  Aug.  31«t,  1915. 

"  Order  No. 

"  M Ariowitsch  &  Co. 

"  Ship  to 

"  At  City 

"  How  ship  When 

"  Terms 

"  Salesman  Buyer 

"  Mr.  Cohen  gives  me  the  refusal  on  10,000  Ten  thousand 
Seal  Dyed  Rats  Hollanders  Dye  to  be  delivered  from  Sept. 
1st  to  30th  at  62§c  if  not  delivered  in  Sept.  such  as  soon  as 
they  are  delivered. 

"  KOHN  &  BAER 
"  A.  COHEN." 
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Baer  signed  the  plaintiff's  name  and  Cohen  signed  his  own 
name  but  it  was  conceded  that  Cohen  was  acting  for  and  on 
behalf  of  the  defendant  and  had  authority  to  make  the  con- 
tract and  to  bind  the  defendant,  and  no  point  was  made  upon 
the  trial  or  upon  the  appeal  with  respect  to  his  having  signed 
his  own  name  instead  of  the  name  of  the  corporation.  The 
theory  of  the  plaintiff  is  that  the  written  contract  constituted 
an  option  and  that  it  was  accepted  verbally  by  the  president 
of  the  plaintiff  on  the  same  day  and  thereupon  became  binding 
upon  both  parties.  It  is  well  settled  that  a  definite  offer  in 
writing  signed  by  a  vendor  or  purchaser  i^  sufl5cient  to  charge 
him  even  though  the  acceptance  be  by  parol.  {Justice  v. 
Lang,  42  N.  Y.  493;  Mason  v.  Decker,  72  id.  595;  Bristol  v. 
Menu,  79  App.  Div.  67.)  It  was  competent,  therefore,  for  the 
plaintiff  to  show  a  parol  acceptance  of  the  option  given  by 
the  defendant  to  it  to  purchase  the  skins.  A  definite, 
imequivocal  acceptance  on  the  same  day  was  shown  by  the 
testimony  of  Baer  which  was  corroborated.  That  testimony 
was  controverted  and  presented  a  question  of  fact  which  was 
submitted  to  the  jury.  On  that  aspect  of  the  case  the  evidence 
on  the  part  of  the  plaintiff  was  sufficient  to  sustain  the  verdict. 

The  defendant,  however,  further  contends  that  the  con- 
tract is  uncertain  and  ambiguous  with  respect  to  the  skins 
which  were  to  be  sold  by  the  defendant.  It  is  not  contended 
and,  of  course,  could  not  be  successfully,  that  the  meaning 
of  the  words  used  in  the  contract  could  not  be  shown  by  parol. 
It  appears  by  the  uncontroverted  evidence  that  it  referred  to 
muskrat  skins  designed  for  use  in  making  furs  known  as 
Hudson  Bay  seal  or  seal  and  dyed  by  a  process  known  as 
Hollander's  dye.  There  is  no  question  raised  with  respect 
to  the  writing  being  sufficiently  definite  concerning  the  time 
of  delivery  which  was  to  be  between  the  first  and  thirtieth 
days  of  the  following  month  or  as  soon  as  the  skins  were 
delivered  to  the  defendant  by  the  dyer.  The  point  made  is 
that  the  contract  is  indefinite  with  respect  to  the  grade  or 
quality  of  the  skins.  The  president  of  the  plaintiff  testified 
that  the  sale  was  by  sample,  and  that  Cohen  showed  him  a 
sample  of  dyed  seal  or  muskrat  skins  during  the  negotiations 
and  prior  to  the  signing  of  the  contract.  It  is  manifest 
App.  Div.— Vol.  CLXXXI.        27 
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that  the  action  cannot  be  sustamed  on  that  theory  for  there 
is  no  reference  in  the  contract  to  a  sample.  The  evidence  is 
uncontroverted  that  on  the  twenty-seventh  or  twenty-eighth 
of  September  after  the  making  of  the  contract  plaintiff's 
president  was  notified  by  telephone  that  the  defendant  had 
received  about  10,000  skins  from  the  dyer  and  was  requested 
to  call  and  examine  them,  and  that  he  stated  that  he  was 
unable  to  call  that  day  but  would  call  the  next  morning. 
On  the  part  of  the  plaintiff  testimony  was  given  to  the  effect 
that  the  defendant  acquiesced  in  this;  but  on  the  part  of  the 
defendant  the  testimony  was  to  the  effect  that  the  plaintiff 
requested  that  some  of  the  skins  be  sent  to  it  on  memorandum 
and  that  this  was  declined,  and  that  plaintiff's  president  was 
informed  that  there  were  customers  at  the  defendant's  store 
at  the  time  and  that  unless  he  came  down  that  day  defendant 
would  sell  the  skins,  and  that  he  acquiesced  in  this  and  that 
defendant  thereupon  sold  them  at  the  same  price.  That 
issue  of  fact  has  also  been  resolved  in  favor  of  the  plaintiff  by 
the  jury.  Further  evidence  was  given  on  the  part  of  the 
plaintiff  tending  to  show  that  its  president  called  on  the 
defendant  the  next  day  and  demanded  the  skins  and  was 
informed  that  he  could  not  have  them  imless  he  paid  one 
dollar  and  ten  cents  per  skin  therefor,  but  on  the  part  of  the 
defendant  the  testimony  is  to  the  effect  that  when  Baer  called 
that  day  he  was  informed  that  the  skins  had  been  sold. 

The  plaintiff  has  recovered  on  the  theory  that  the  market 
price  of  the  skins  at  the  time  and  place  of  delivery  was  one 
dollar  per  skin  and  the  verdict  is  for  the  difference  between 
the  contract  price  and  that  market  price.  On  the  issue 
with  respect  to  the  market  price  it  developed  by  the  testimony 
of  both  parties  that  there  are  different  qualities  or  grades 
of  skins  and  that  the  market  price  thereof  differed.  On  the 
part  of  the  plaintiff  the  testimony  shows  that  the  market 
price  of  muskrat  skins  at  the  time  in  question  varied  from 
seventy-five  cents  to  one  dollar  and  seventy-five  cents  per 
skin  depending  on  the  quality  or  grade  of  the  skins;  and  on 
the  part  of  the  defendant  the  evidence  shows  that  the  market 
price  varied  from  forty  cents  to  ninety-two  cents  and  that 
the  average  price  was  from  sixty  cents  to  sixty-five  cents. 
It  is  to  be  inferred  from  the  evidence  that  the  muskrat  skins 
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dealt  in  in  this  market  come  from  some  twenty  northern  and 
southern  States  and  the  evidence  shows  that  the  skins  from 
the  northern  States  are  of  a  better  grade  or  quality  than  those 
from  the  southern  States. 

There  is  no  evidence  with  respect  to  the  quantities  in 
which  the  skins  are  purchased  or  the  proportionate  amount 
of  skins  from  one  section  of  the  country  or  the  other  that 
come  into  the  market,  or  with  respect  to  whether  the  skins 
are  sorted  or  graded  before  they  are  dyed  or  sold,  and  there 
is  no  evidence  with  respect  to  a  custom  concerning  any  of 
these  matters.  The  contract  being  indefinite  with  respect 
to  the  grade  or  quality  of  skins,  in  the  absence  of  any  evidence 
with  respect  to  the  manner  in  which  the  skins  are  dealt  in  or  with 
respect  to  any  custom,  it  would  seem  that  the  contract  could 
have  been  satisfied  by  the  delivery  of  skins  of  any  grade  or 
quality,  and  inasmuch,  therefore,  as  the  plaintiff  has  recovered 
a  verdict  on  the  basis  of  a  market  price  considerably  higher 
than  the  minimum  market  price,  depending  on  the  grade  or 
quality  of  the  skins,  shown  by  the  preponderance  of  the 
evidence,  it  should  not  be  permitted  to  stand.  It  is  quite 
evident  that  considerable  of  the  testimony  was  not  directed 
to  the  market  price  of  skins  that  would  fulfill  the  terms  of  the 
contract.  On  the  part  of  the  plaintiff  some  of  the  testimony 
with  respect  to  the  market  price  was  evidently  based  on  the 
sample  pursuant  to  which  the  plaintiff  claimed  the  skins  were 
sold;  and  on  the  part  of  the  defendant  some  of  the  testimony 
was  evidently  based  on  the  particular  lot  of  skins  which  came 
in  from  the  dyers  at  that  time  and  were  sold  for  the  same 
amount  that  plaintiff  agreed  to  pay.  The  plaintiff,  in  view  of 
the  Statute  of  Frauds,  must  stand  on  the  contract  as  written 
which  calls  for  no  particular  grade  or  quality  of  skins.  It 
could,  for  aught  that  appears  in  this  record,  have  been  fulfilled 
by  delivery  of  skins  from  the  southern  States  which  are  less 
valuable  than  those  from  the  northern  States.  Doubtless  the 
contract  was  made  with  reference  to  the  general  average  run 
of  skins  in  this  market  and  if  it  appeared  that  that  is  the 
manner  in  which  skins  are  dealt  in,  the  evidence  should  have 
been  directed  to  the  market  value  of  such  skins,  and  if  on  the 
other  hand  the  skins  are  sorted  or  graded  before  they  are 
dealt  in  then  this  contract  could  have  been  fulfilled  by  a 
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delivery  of  skins  of  the  poorest  grade  or  quality  according  to 
the  manner  in  which  they  are  customafily  so  sorted  and 
graded. 

It  follows,  therefore,  that  the  judgment  and  order  should  be 
reversed  and  a  new  trial  granted,  with  costs  to  appellant  to 
abide  the  event, 

Clarke,  P.  J.,  Scott,  Page  and  Shearn,  JJ.,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to 
appellant  to  abide  event. 


Arthur  Selwyn-Brown,  Respondent,  v.  Superno  Company, 

Inc.,  Appellant. 

First  Department,  February  1,  1918. 

Corporation!  —  suit  to  compel  issuance  of  certificates  of  stock  — 
evidence  of  ownership  —  parties  defendant  —  appeal  —  matters 
not  shown  by  record  —  issuance  of  certificates  in  excess  of  capital. 

In  a  suit  to  comi>el  a  corporation  to  issue  to  the  plaintiff  a  oertifioate  for  a 
certain  number  of  shares  of  its  capital  stock,  evidence  held  sufficient  to 
establish  that  the  plaintiff  was  the  owner  and  entitled  to  the  certificate. 

It  is  well  settled  that  a  suit  in  equity  by  a  stockholder  will  lie  a^inst  a 
corporation  to  compel  it  to  transfer  its  stock  on  the  books  of  the  cor- 
poration or  to  issue  to  him  a  certificate  of  stock,  where  it  has  wron^uUy 
canceled  his  certificate. 

As  the  plaintiff  was  able  to  prove  his  ownership  and  required  no  relief  from 
one  claimed  by  the  defendant  to  be  the  owner  of  said  stock,  it  was  not 
necessary  for  the  plaintiff  to  make  such  person  a  party  defendant. 

A  judgment  in  favor  of  the  plaintiff  should  not  be  permitted  to  stand  where 
it  appears  that  the  defendant  would  be  required  to  issue  to  him  more 
than  the  entire  amount  of  its  present  capital  stock,  it  appearing  from  the 
evidence  that  its  capital  has  been  reduced. 

As  the  record  is  barren  with  respect  to  the  circumstances  under  which  the 
capital  was  decreased  or  increased,  there  can  be  no  adjudication  concern- 
ing the  validity  thereof. 

A  corporation  should  neither  be  required  to  issue  certificates  in  excess  of 
its  capital  as  authorized  by  law,  nor  should  it  be  required  to  duplicate 
shares  lawfully  represented  by  outstanding  certificates. 

Appeal  by  the  defendant,  Superno  Company,  Inc.,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff^ 
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entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  15th  day  of  June,  1917,  upon  the  decision  of  the  court 
after  a  trial  at  the  New  York  Special  Term. 

Arthur  L.  FvUman  of  counsel  [John  G.  Pheil  with  him  on 
the  brief],  for  the  appellant. 

Christian  S.  Lorentzenf  for  the  respondent. 

Lauohlin,  J.: 

This  is  a  suit  in  equity  to  compel  the  defendant  to  issue 
to  the  plaintiff  a  certificate  for  5,100  shares  of  its  capital 
stock,  and  enjoining  it  and  its  officers  from  denying  to  him 
the  right  to  vote  the  stock  and  the  proportionate  voice  in  the 
conduct  of  the  affairs  of  the  company  to  which  such  owner- 
ship entitles  him.  It  was  brought  upon  the  theory  that 
upon  the  incorporation  of  the  company  on  or  about  the  4th 
day  of  June,  1914,  one  Geoghegan,  to  whom  20,400  shares  of 
capital  stock  were  duly  issued,  surrendered  his  certificate 
therefor  and  authorized  the  defendant  to  issue  three  certifi- 
cates in  place  thereof,  one  to  plaintiff  for  5,100  shares  pxu^uant 
to  a  prior  promoters'  agreement  between  him  and  the  plain- 
tiff and  one  Matthews,  and  that  certificates  were  thereupon 
issued  accordingly,  and  proper  entries  of  the  transfer  of  the 
certificate  from  Geoghegan  to  plaintiff  were  entered  in  the 
books  of  the  defendant,  but  that  the  certificate  was  not 
delivered  to  plaintiff  and  delivery  thereof  was  refused  on 
demand  duly  made  and  he  has  been  excluded  from  exercising 
his  rights  as  a  stockholder. 

The  original  name  of  the  corporation  was  lintross  &  Wylf ord 
Engineering  Company,  Inc.,  but  the  name  was  duly  changed 
by  an  order  of  the  Supreme  Court  made  on  the  12th  day  of 
May,  1915,  to  Supemo  Company,  Inc.,  the  defendant. 

The  evidence  satisfactorily  showed  and  the  trial  court  found 
that  the  original  certificate  for  20,400  shares  of  the  par  value 
of  five  dollars  each  was  duly  issued  to  Geoghegan  for  full 
value  and  that,  pxursuant  to  an  agreement  in  writing  and 
under  seal,  made  between  Geoghegan,  the  plaintiff  and 
Matthews  on  the  26th  day  of  May,  1914,  in  contemplation  of 
the  formation  of  the  company,  the  defendant  Geoghegan  in 
consideration  of  one  dollar  and  other  good  and  valuable  con- 
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sideration,  receipt  of  which  was  admitted,  sold,  assigned, 
transferred  and  set  over  unto  the  plaintiff  with  full  power 
to  transfer  the  same  on  the  books  of  the  corporation  when 
opened  all  his  right,  title  and  interest  in  and  to  5,100  shares  of 
the  capital  stock  of  the  company;  that  when  the  original 
certificate  was  issued  to  Geoghegan  he  surrendered  it  to  the 
company  for  cancellation,  without,  however,  formally  trans- 
ferring by  signing  the  blank  transfer  and  power  of  attorney 
printed  thereon,  and  authorized  and  directed  the  officers  of 
the  company  to  issue  three  certificates  in  place  thereof,  one  to 
himself  for  half  the  amoimt,  another  to  plaintiff  for  one-fourth 
of  the  amount,  or  5,100  shares,  and  the  third  to  Matthews  for  a 
like  amount,  pursuant  to  said  agreement  of  May  26,  1914, 
which  he  then  produced  and  delivered  to  and  left  with  the 
officers  of  the  company,  and  that  thereupon  the  original 
certificate  to  Geoghegan  was  canceled  and  certificates  in 
place  thereof  were  signed  by  the  plaintiff  as  president  of  the 
company  pursuant  to  the  authority  then  verbally  conferred 
by  Geoghegan  and  pursuant  to  said  agreement  of  May  26, 
1914,  and  left  with  the  treasurer  of  the  company  to  be  signed 
by  him  and  to  be  held  in  escrow  by  him  as  treasurer  and 
trustee  pursuant  to  an  agreement  in  writing  then  and  there 
signed  and  executed  between  Geoghegan,  the  plaintiff  and 
Matthews  by  which  it  was  to  be  so  held  imtil  they  agreed  that 
sufficient  shares  of  treasury  stock  had  been  sold  to  enable  the 
company  satisfactorily  to  finance  its  business,  such  period, 
however,  not  to  exceed  two  years,  and  by  which  the  respective 
owners  of  the  stock  were  to  be  entitled  to  vote  thereon  in  the 
meantime;  that  these  certificates  were  subsequently  signed  by 
the  treasurer  and  held  by  him  pursuant  to  the  escrow  agree- 
ment; that  the  plaintiff  was  not  permitted  to  exercise  his  right 
to  vote  his  certificate  of  stock  and  that  delivery  of  it  to  him 
after  the  expiration  of  the  escrow  agreement  was  refused  and 
that  without  his  consent  orauthority  from  him,  but  by  direction 
of  Geoghegan,  it  was  indorsed  by  the  president  and  secretary 
and  treasurer  of  the  company  as  canceled  on  the  22d  day  of 
July,  1915;  that  the  stock  and  minute  books  of  the  defendant 
showed  that  the  certificate  was  so  issued  to  the  plaintiff 
and  that  he  held  and  owned  the  same  on  the  4th  day  of  June, 
191$,  which  is  the  date  filled  in  in  the  certificate  signed  in 
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blank  by  the  plaintiff  as  president  on  or  about  the  4th  day  of 
June,  1914,  as  aforesaid. 

The  judgment  in  favor  of  the  plaintiff  to  the  effect  that  he 
was  the  owner  aad  entitled  to  the  certificate  of  stock  is  fairly 
sustained  by  the  evidence.  The  contention  of  the  appellant 
that  his  sole  remedy  is  an  action  at  law  is  without  merit.  It 
is  well  settled  that  a  suit  in  equity  by  a  stockholder  will  lie 
against  a  corporation  to  compel  it  to  transfer  his  stock  on  the 
books  of  the  corporation  or  to  issue  to  him  a  certificate  of  stock 
where  it  has  wrongfully  canceled  his  certificate.  {Bedford  v. 
American  Aluminum  Co.,  51  App.  Div.  637;  Powers  v.  Unir 
veraal  Film  Mfg.  Co.,  162  id.  806;  Travis  v.  Knox  Terpezone 
Co.,  166  id.  166;  affd.,  215  N.  Y.  260;  Cushman  v.  Thayer 
Mfg.  Jewelry  Co.,  76  id.  365;  Robinson  v.  N(U.  Bank  of  New 
Berne,  95  id.  637.) 

The  defendant  pleaded  as  a  defense  that  Geogh^an  was 
the  owner  of  the  stock  claimed  by  the  plaintiff  and  that  he 
forbade  the  transfer  of  the  stock  to  the  plaintiff  and  demanded 
that  it  be  delivered  to  him.  It  was  neither  alleged  nor  proved 
that  stock  representing  plaintiff's  certificate  had  been  issued 
to  a  bona  fide  holder  for  value  or  to  any  one,  or  that  issuance 
of  the  certificate  to  plaintiff  would  constitute  an  unlawful 
duplication  of  stock.  (See  New  York  &  N.  H.  R.  R.  Co.  v. 
Schuyler,  34  N.  Y.  30,  81.)  The  plaintiff  was  able  to  prove 
his  ownership  of  the  stock  and  required  no  relief  from 
Geoghegan  with  respect  thereto  and,  therefore,  it  was  unneces^ 
sary  for  him  to  make  Geoghegan  a  party  defendant;  but  if 
defendant  deemed  it  necessary  for  its  protection  against  any 
claim  by  Geoghegan  to  have  him  boxmd  by  the  judgment 
it  could  have  interpleaded  him.  {Powers  v.  Universal  Film 
Mfg.  Co.,  supra.) 

The  defendant  further  pleaded  as  a  separate  and  partial 
defense  that  on  or  about  the  6th  day  of  April,  1915,  its 
capital  stock  was  reduced  from  40,000  shares  of  the  par  value 
of  five  dollars  to  5,000  shares  of  the  par  value  of  five  dollars 
and  it  offered  evidence  in  support  of  that  defense  which  was 
excluded  and  it  excepted  to  the  ruling.  Evidence,  however, 
to  the  effect  that  the  capital  stock  was  so  reduced  came  into 
the  record  incidentally  and  the  court  found  at  the  request 
of  the  defendant  that  the  capital  stock  had  been  so  reduced. 
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There  is  also  an  intimation  in  the  record  that  the  capital 
was  subsequently  increased.  The  record  being  barren  with 
respect  to  the  circumstances  under  which  the  capital  was 
decreased  or  increased  there  can  be  no  adjudication  con- 
cerning the  validity  of  such  decrease  or  increase  of  the  capital 
stock.  If  the  judgment  were  permitted  to  stand  the  defendant 
would  be  required  to  issue  to  the  plaintiff  more  than  the 
entire  amount  of  its  present  capital  stock  provided  its  capital 
has  been  lawfully  reduced  to  5,000  shares.  It  would,  there- 
fore, in  any  event  be  necessary  to  limit  the  judgment  on  this 
record  to  the  plaintiff's  rights  as  of  Jime  4,  1914.  That, 
however,  would  only  result  in  confusion  and  would  necessarily 
lead  to  further  litigation  to  have  it  determined  what  his 
ownership  of  5,100  shares  of  stock  as  of  June  4, 1914,  represents 
at  the  present  time.  It  does  not  appear  whether  or  not  a 
certificate  of  stock  was  issued  in  place  of  the  plaintiff's 
certificate  when  or  before  or  since  it  was  canceled  nor  does 
it  appear  whether  when  the  capital  was  reduced  or  increased 
a  certificate  representing  the  plaintiff's  stock  or  his  interest 
in  the  increased  stock  was  issued  to  another.  The  corporation 
should  neither  be  required  to  issue  certificates  in  excess  of 
its  capital  as  authorized  by  law  nor  should  it  be  required  to 
duplicate  shares  lawfully  represented  by  outstanding  certifi- 
cates; and  it  may,  therefore,  be  essential  to  a  complete  deter- 
mination of  the  issues  to  bring  in  other  parties  to  the  end 
that  the  judgment  to  be  entered  shall  finally  authoritatively 
adjudicate  these  matters  and  shall  not  require  the  unlawful 
duplication  of  stock  or  the  issuance  of  stock  in  excess  of  the 
authorized  capital.  (New  York  &  N.  H.  R.  R.  Co.  v.  Schuyler, 
34  N.  Y.  30,  79,  80,  81;  17  id.  592;  Mechanic's  Bank  v.  N.  Y. 
&  N.  H.  R.  R.  Co.,  13  id.  599;  Kellogg  v.  Siple,  11  App.  Div. 
465;  Reno  Oil  Co.  v.  Cvlver,  33  Misc.  Rep.  718;  Thomp.  Corp. 
[2d  ed.]  §§  3545,  3550,  3551,  3552,  3558.) 

It  follows  that  the  judgment  should  be  reversed  and  a  new 
trial  granted,  but  without  costs. 

Clarke,  P.  J.,  Page  and  Shbarn,  JJ.,  concurred;  Scott,  J., 
concurred  in  result. 

Judgment  reversed  and  new  trial  ordered,  without  costs. 
Order  to  be  settled  on  notice. 
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Massachusetts  Bonding  and  Insurance  Company,  Appel- 
lant, V.  Fannie  M.  Thomson,  as  Executrix,  etc.,  of  Henry 
M.  Thomson,  Deceased,  Respondent. 

First  Department,  February  1,  1918. 

Eyldenoa  —  action  to  roeoTor  premiums  on  policies  of  liability 
insurance  —  defense  —  evidence  as  to  parol  agreement  of  plaintiff 
to  furnish  insurance  without  expense  inconsistent  with  subsequent 
contract  between  parties  and  in  conflict  with  provisions  of  policies 
—  trial  —  objections. 

In  an  aotion  to  reoover  premiums  on  three  policies  of  liability  insurance 
issued  by  the  plaintiff,  hMt  that  the  verdict  of  the  jury  upon  the  issue, 
supported  by  parol  evidence,  as  to  whether  or  not  the  plaintiff  agreed  to 
furnish  the  insurance  without  expense  to  the  insured  was  against  the 
weight  of  the  evidence  and  in  direct  conflict  with  the  subsequent  aotion 
of  the  insured  in  paying  premiimis  on  the  policies. 

Said  alleged  parol  agreement  was  inconsistent  with  a  subsequent  written 
contract  between  the  parties,  which  was  intended  to  embrace  all  of  the 
obligations  of  the  plaintifF  to  the  insured,  incident  to  the  latter  taking 
the  assignment  of  a  construction  contract  which  it  is  claimed  on  the 
part  of  the  defendant  constituted  the  consideration  for  the  parol  agree- 
ment with  respect  to  the  liability  insurance;  and  so,  a  i>arol  collateral 
agreement  resting  for  its  consideration  on  the  written  agreement  could 
not  be  supported  thereby. 

Moreover,  the  parol  evidence  was  in  conflict  with  the  express  provisions  of 
the  policies  which  the  insured  received  and  retained,  and  although  that 
precise  objection  was  not  taken  to  the  evidence,  it  existed  and  could 
not  have  been  overcome. 

Appeal  by  the  plaintiff,  Massachusetts  Bonding  and  Insur- 
ance Company,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  defendant,  entered  in  the  office  of  the  clerk  of 
the  county  of  Nevsr  York  on  the  18th  day  of  October,  1916, 
upon  the  verdict  of  a  jury,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  same  day  denying  plaintiff's  motion 
for  a  new  trial  made  upon  the  minutes. 

John  B.  Halsey  of  counsel  [HdUey,  Kieman  &  O^Keeffe, 
attorneys],  for  the  appellant. 

Charles  H,  Street,  for  the  respondent. 
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Lauohlin,  J.: 

This  is  an  action  to  recover  premiums  on  three  policies 
issued  by  the  plaintiff  to  the  decedent  Thomson  who  died 
after  the  trial  and  pending  the  appeal. 

On  the  27th  day  of  May,  1912,  the  Hicks-Johnson  Con- 
'  struction  Company  entered  into  a  contract  with  the  city  of 
New  York  for  the  construction  of  a  sewer  in  Central  avenue 
in  the  borough  of  Queens.  The  contract  contained  no  pro- 
vision requiring  the  contractor  to  carry  liability  insiu-ance. 
The  contractor  gave  a  bond  to  the  city  in  the  penalty  of 
$50,000  for  the  faithful  performance  of  the  contract,  and  the 
plaintiff  and  the  United  States  Fidelity  and  Guaaranty  Com- 
pany were  sureties  on  the  bond.  The  contract  was  assigned 
to  the  Arch  Engineering  Company,  Inc.,  on  the  19th  day  of 
September,  1912,  and  plaintiff  and  the  city  consented  thereto. 
On  the  12th  day  of  November,  1913,  the  contract  was  assigned 
to  Thomson  with  the  consent  of  the  plaintiff  and  with  the 
approval  of  the  city.  On  the  same  day  a  contract  in  writing 
was  made  between  Thomson  and  the  two  surety  companies 
reciting  the  making  of  the  original  contract  for  the  con- 
struction of  the  sewer,  that  the  surety  companies  became 
sureties  on  the  bond  of  the  contractor,  the  first  assignment  of 
the  contract,  and  that  Thomson  was  about  to  take  an  assign- 
ment thereof  and  desired  the  consent  of  the  sureties;  and 
Thomson  agreed  to  complete  the  contract  work  to  the  satis- 
faction of  the  city  for  the  money  remaining  impaid  on  the 
contract  and  to  satisfy  all  liens  and  assignments  against  the 
contract,  and  that  he  would  indemnify  and  save  the  surety 
companies  harmless  from  liability  as  sureties  on  the  original 
contract;  and  the  surety  companies  agreed  that  in  the  event 
that  the  cost  of  completion  should  exceed  the  amount  impaid 
by  the  city  on  the  contract  they  would  pay  to  him  the  excess 
not  exceeding  $5,000,  but  it  was  expressly  provided  that  they 
should  in  no  event  be  obligated  to  Thomson  for  more  than 
$5,000.  Two  of  the  policies  on  which  the  action  is  brought 
were  transmitted  to  Thomson  by  an  insurance  broker  on  the 
9th  day  of  December,  1913,  with  a  letter  stating  that  they 
were  dated  on  the  thirtieth  of  September  that  year  in  order  to 
avoid  taking  an  assignment  of  existing  policies  issued  by 
plaintiff  to  the  first  assignee  running  until  December  thirty- 
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first  that  year  and;  in  effect;  to  obtain  a  more  favorable  rate 
for  him;  and  he  requested  that  the  deposit  premiums  be 
promptly  paid.    One  of  these  two  policies  was  for  insurance 
against  liability  to  employees  and  the  other  for  insurance 
against  liabiUty  to  third  persons,  and  by  the  terms  of  the 
policies  a  deposit  premium  of  $40  was  required  on  one  and  of 
$10  on  the  other.    These  deposit  premiums  were  paid  by 
Thomson  the  latter  part  of  December,  1913;  after  the  delivery 
of  the  policies  to  him.    The  third  policy  was  issued  on  the 
30th  of  June,  1914,  under  the  Workmen's  Compensation  Law. 
Over  the  objections  and  exceptions  duly  taken  by  the 
plaintiff  the  court  received  parol  evidence  offered  by  the 
defendant;  in  support  of  a  defense  pleaded;  with  respect  to 
a  parol  agreement  claimed  to  have  been  made  between  Thomson 
and  the  plaintiff  long  prior  to  the  said  agreement  of  November 
12;  1913;  between  him  and  the  plaintiff  and  the  other  surety 
company.    The  objections  to  this  evidence  were  that  it  was 
immaterial   and   incompetent   and   constituted   an   attempt 
to  vary  the  terms  of  said  agreement  of  November  twelfth. 
Objection  was  not  specifically  taken  that  it  was  an  attempt 
to   vary  the   terms  of  the  policies.    The  court,   however; 
received  the  evidence  subject  to  a  motion  to  strike  it  out. 
A  motion  was  subsequently  made  to  strike  out  the  evidence 
thus  received  on  the  ground  that  it  tended  to  vary  the  terms 
of  a  written  instrument.    The  court  denied  the  motion  on 
the  ground  that  the  contract  of  November  twelfth  constituted 
a  limitation  of  liability  of  the  two  surety  companies  to  $5,000 
and  since  it  did  not  limit  the  liability  of  the  plaintiff  alone 
to  that  amount  it  would  not  preclude  the  admission  of  parol 
evidence  with  respect  to  the  agreement  for  the  three  policies. 
The  parol  evidence  received  in  behalf  of  the  defendant  tended 
to  show  that  while  Thomson  was  negotiating  for  the  assign- 
ment of  the  sewer  contract  the  assistant  manager  of  the 
plaintiff  stated  to  him  that  if  he  took  the  assignment  the 
plaintiff  would  expect  to  carry  the  liability  insurance,  and 
that  he  replied  that  he  would  expect  the  plaintiff  to  do  so 
without   expense;    whereupon   plaintiff's   assistant   manager 
repUed  that  it  would  not  do  that;  but  that  shortly  thereafter 
and  before  he  took  the  assignment  plaintiff's  manager  agreed 
that  it  would  furnish  the  liability  insurance  without  expense 
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unless  there  should  be  suflScient  money  m  the  fund  over 
and  above  the  cost  of  completing  the  sewer  to  pay  the 
premiums.  There  was  no  surplus  to  entitle  plaintiff  to  recover 
on  that  theory.  That  testimony  was  controverted  by  plain- 
tiff's manager  and  assistant  manager  and  the  issue  arising 
thereon  was  submitted  to  the  jury.  We  are  of  opinion  that 
the  verdict  of  the  jury  upon  that  issue  is  against  the  weight  of 
the  evidence.  It  is  in  direct  conflict  with  the  subsequent  action 
of  Thomson  in  paying  the  first  premiums  on  the  policies  and 
it  is  probable  that  if  there  had  been  such  an  agreement  it  would 
have  been  referred  to  in  the  agreement  of  November  twelfth 
or  have  been  otherwise  reduced  to  writing.  It  is  further 
improbable  in  that  plaintiff  would  thereby  have  incurred 
liability  which  might  have  far  exceeded  its  original  liability 
as  a  surety  on  the  bond  of  the  original  contractor.  Thomson 
testified  that  he  asked  to  have  the  parol  agreement  reduced 
to  writing  but  that  his  request  was  refused  on  the  ground 
that  the  agreement  might  be  illegal.  If  that  had  been  the 
view  of  the  oflScers  of  the  plaintiff  it  would  also  tend  to  show 
the  improbability  of  the  making  of  the  agreement;  but 
Thomson's  testimony  on  that  subject  was  also  controverted. 
This  alleged  parol  agreement  was  certainly  in  one  view  incon- 
sistent with  the  contract  of  November  twelfth,  which  it  is 
evident  was  intended  to  embrace  all  of  the  obligations  of 
the  plaintiff  to  Thomson  incident  to  his  taking  the  assign- 
ment of  the  contract  for  the  sewer  which  it  is  claimed  on 
the  part  of  the  respondent  constituted  the  consideration  for 
the  parol  agreement  with  respect  to  the  liability  insurance; 
and  if  so  a  parol  collateral  agreement  resting  for  its  con- 
sideration on  the  written  agreement  could  not  be  supported 
thereby.  (Eighmie  v.  Taylor,  98  N.  Y.  288;  StudweU  v.  Bush 
Co.,  Ltd.,  126  App.  Div.  818.)  Moreover,  the  parol  evidence 
was  in  conflict  with  the  express  provisions  of  the  policies  which 
Thomson  received  and  retained  and  although  that  precise 
objection  was  not  taken  to  the  evidence  it  existed  and  could 
not  have  been  overcome.  {Ripley  v.  JEtna  Ins.  Co.,  30  N.  Y. 
136,  161;  Pindar  v.  ResoltUe  Fire  Ins.  Co.,  47  id.  114,  117; 
Walton  V.  Agricultural  Ins.  Co.,  116  id.  317,  322;  McNiemey  v. 
Agricultural  Ins.  Co.,  48  Hun,  239,  242;  Home  Ins.  Co.  v. 
Continental  Ins.  Co.,  89  App.  Div.  1;  affd.,  180  N.  Y.  389.) 
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It  follows  that  the  judgment  and  order  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  appellant  to  abide 
the  event. 

Clarke,  P.  J.,  Scott,  Page  and  Shearn,  JJ.,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to 
appellant  to  abide  event. 


Daniel  P.  Ritchey,  Appellant,  v.  Jenny  Stafford  Murphey, 

Resppndent. 

First  Department,  Febniary  1,  1918. 

Appeal  —  riffht  of  plaintiff  whore  complaint  dismiised  »t  close  of 
hii  cage  —  principal  and  agent  —  action  by  real  estate  broker  for 
commissions  —  effect  of  inability  of  vendor  to  execute  valid 
conveyance. 

A  plaintiff  whose  oomplaint  has  been  dismissed  at  the  dose  of  his  ease  is 
entitled  upon  appeal  to  the  most  favorable  inferences  to  be  drawn  from  the 
evidence. 

A  real  estate  broker,  employed  to  procure  a  purchaser  ready,  willing  and 
able  to  take  an  assignment  of  a  lease  and  to  purchase  furniture  and  stock 
upon  the  terms  and  conditions  imposed  by  the  vendor,  who  finds  such 
a  purchaser,  is  entitled  to  his  commissions,  although  the  contract  falls 
through  because  the  vendor  had  no  authority  from  her  lessor  to  make  an 
assignment.  The  broker's  right  to  compensation  was  not  dependent 
ui)on  an  agreement  with  a  purchaser  being  actually  made,  nor  upon  the 
ability  of  his  employer  to  comply  with  the  terms  and  conditions  which 
she  herself  fixed. 

Appeal  by  the  plaintiff,  Daniel  P.  Ritchey,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
21st  day  of  May,  1917,  upon  a  dismissal  of  the  complaint  by 
direction  of  the  court  at  the  close  of  plaintiff's  case. 

Noah  A.  Stancliffe  of  counsel  [Charles  J.  Hardy  with  him 
on  the  brief;  Hardy,  Stancliffe  &  Whitaker,  attorneys],  for  the 
appellant. 

Francis  E.  Neagle  of  counsel  [Stephen  Barker  with  h\m  on 
the  brief;  RoundSy  Hatch,  Dillingham  &  Debevoise,  attorneys], 
for  the  respondent. 
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Scott,  J.: 

The  plaintiff  is  a  real  estate  broker.  The  defendant,  in 
the  year  1916,  was  the  lessee  of  an  hotel  in  the  city  of  New 
Yoik,  and  the  owner  of  the  furniture  therein  and  of  a  stock  of 
supplies.  Being  desirous.of  retiring  from  business  she  employed 
the  plaintiff  to  procure  some  one  who  would  take  an  assign- 
ment of  her  lease  (which  had  three  and  one-half  years  to  run), 
and  would  purchase  her  furniture  and  stock.  The  plaintiff 
succeeded  in  finding  such  a  purchaser  in  the  person  of  one 
Wilbraham  and  after  the  usual  dickering,  defendant  and 
Wilbraham  came  to  an  agreement  which  was  put  in  writing 
and  signed  by  both  parties  on  November  24,  1916,  and  an 
earnest  of  $2,000  paid  by  Wilbraham  on  account  of  the  purchase 
price.  This  agreement  fixed  the  price  to  be  paid,  the  method 
of  pajmnient  and  the  date  on  which  the  sale  was  to  be  con-> 
summated  and  the  transfer  made.  This  agreement,  however, 
was  made  dependent  upon  two  conditions  to  be  performed  by 
defendant,  to  wit,  that  there  should  be  obtained  from  the 
landlord  (1)  a  written  consent  allowing  the  assignment  of  the 
lease,  and  (2)  a  written  option  to  the  purchaser,  his  assignee  or 
appointee  for  a  renewal  of  the  lease.  It  is  conceded  that 
neither  this  consent  nor  option  was  ever  obtained,  and  hence  it 
is  argued  that  the  minds  of  the  parties  never  met,  and  that 
plaintiff  had  not  earned  his  conunission  because  he  had  not 
procured  a  purchaser  ready,  able  and  willing  to  buy  upon 
terms  acceptable  to  and  accepted  by  the  defendant;  in  short, 
that  the  agreement  was  a  mere  option. 

The  complaint  was  dismissed  at  the  close  of  the  plaintiff's 
case,  and  he,  therefore,  is  entitled,  upon  this  appeal,  to  the 
most  favorable  inferences  to  be  drawn  from  such  evidence 
as  he  adduced. 

As  to  the  option  for  a  renewal  Mr.  Wilbraham  testified, 
and  so  the  complaint  alleges,  that  when  he  found  that  it  could 
not  be  obtained,  he  waived  that  condition  and  expressed  his 
willingness  to  complete  the  transaction  if  only  the  landlord's 
consent  to  the  assignment  could  be  procured,  and  the  lack  of 
this  consent  was,  as  it  appears,  the  only  obstacle  standing  in 
the  way  of  a  final  and  complete  agreement. 

The  plaintiff's  employment  as  broker  was  to  procure  a 
piu-chaser  ready,  willing  and  able  to  make  a  purchase  upon 
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the  terms  and  conditions  imposed  by  the  vendor.  His  right 
to  compensation  was  not  dependent  upon  an  agreement  with 
a  purchaser  being  actually  made,  nor  upon  the  ability  of  his 
employer  to  comply  with  the  terms  and  conditions  which  she 
herself  fixed.  {Baumann  v.  Nevina,  62  App.  Div.  290;  Smiih 
V.  Peyrot,  201  N.  Y.  210;  Schvmd  v.  Storandt,  157  App.  Div. 
855;  afifd.,  217  N.  Y.  637.) 

One  of  the  conditions  of  sale  stated  by  defendant  to  plain- 
tiffy  and  repeatedly  reiterated  during  the  negotiations  was 
(as  indicated  by  the  t^estimony)  that  she  had  full  right  and 
authority  to  assign  her  leasehold,  and  would  require  no  further 
consent  from  the  landlord.  She  seems  to  have  displayed  a 
curious  imwillingness  to  exhibit  her  lease  (which  was  not 
recorded),  but  according  to  the  evidence  she  continually 
asserted  her  right  and  power  to  make  a  valid  assignment. 
It  was  only  because,  as  the  event  proved,  she  had  no  such 
right  and  could  not  obtain  it,  that  the  sale  fell  through. 

The  defendant's  position,  therefore,  upon  the  record  now 
before  us  is  no  diiBferent  from  that  of  a  person  who,  repre- 
senting that  he  holds  title  to  real  estate,  emplojrs  a  broker  to 
procure  a  purchaser.  If  the  broker  fiinds  one  who  is  ready, 
able  and  willing  to  purchase  on  the  vendor's  terms,  and  the 
sale  falls  through  solely  because  the  employer  has  no  title, 
and,  therefore,  cannot  make  a  valid  conveyance,  the  broker  is 
nevertheless  entitled  to  recover  his  commissions. 

Upon  the  evidence  as  it  stood  the  plaintiff  had  made  a 
prima  facte  case  for  submission  to  the  jury  and  it  was  error 
to  dismiss  his  complaint. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event. 

Clarke,  P.  J.,  Lauohun,  Page  and  Shearn,  JJ.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to 
abide  event. 
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Frank  M.  Knapp,  Appellant,  v.  United  States  Transporta- 
tion Company,  Respondent. 

Fourth  Department,  January  9,  1918. 

Ships  and  shipping  —  nogUgeneo  ^  liahility  of  owner  of  ship  for 
injury  to  second  mate  caused  by  end  of  cable  breaking  away  from 
fastening  to  winch  —  expert  testimony  —  eyidence  insufficient 
to  establish  negligence  —  assumption  of  risk  —  maritinie  law 
applied  ~  Federal  statute  making  master  of  ship  alter  ego  of 
owner  not  retroaotiTC. 

In  an  aotion  by  a  seoond  mate  employed  by  the  defendant,  a  foreign 
oorporation,  which  owned  and  operated  a  merchant  ship,  to  recover 
damages  for  personal  injuries  caused  by  the  end  of  a  cable  which  broke 
away  from  its  fastening  to  a  winch  on  the  ship  by  reason  of  the  alleged 
negligent  use  of  a  defective  appliance  to  secure  such  fastening,  or  failure 
to  inspect  such  appliance,  it  appeared  that  the  plaintiff  was  familiar 
with  the  manner  in  which  the  cable  should  be  fastened;  that  expert 
testimony  as  to  the  method  of  fastening  the  cable  was  received,  but  there 
was  no  evidence  that  the  clamp  used  by  the  defendant  was  insufftcient 
in  its  mechanism  or  strength  or  as  to  the  reason  for  its  giving  way. 

Held,  on  all  the  evidence,  that  the  negligence  of  the -defendant  was  not 
established; 

That  the  plaintiff  knew  how  the  cable  was  fastened  and  assumed  the  risk 
of  its  insuificiency,  if  such  insufficiency  existed. 

An  action  of  this  kind  must  be  determined  under  the  substantive  maritime 
law  which  may  be  enforced  in  an  action  in  a  State  court  where  the 
procedure  is  such  as  to  warrant  the  same. 

A  vessel  and  her  owner  are  liable  to  an  indenmity  for  injiuies  received  by 
seamen  in  consequence  of  failure  to  supply  and  keep  in  order  the  proper 
appliances  appurtenant  to  the  ship. 

The  act  of  Congress,  passed  on  the  4th  of  March,  1915,  by  which  it  is 
sought  to  make  the  master  of  a  ship  the  dUer  ego  of  the  owner,  is  not 
retroactive. 

• 

Appeal  by  the  plaintiff,  Frank  M.  Knapp,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  Erie  on  the  27th 
day  of  October,  1916,  upon  the  dismissal  of  the  complaint  by 
direction  of  the  court  at  the  close  of  plaintiff's  case,  and  also 
from  an  order  entered  in  said  clerk's  o£Bce  on  the  same  day 
denying  plaintiff's  motion  for  a  new  trial  made  upon  the 
minutes. 
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Elijah  W.  HoU,  for  the  appeUant. 

Fred  W.  Ely  and  T.  H.  Gary,  for  the  respondent. 

De  AngeliS;  J.: 

The  action  was  to  recover  damages  for  personal  mjuries 
sustained  by  the  plaintiff  as  an  employee  of  the  defendant; 
caused  by  the  end  of  a  cable  which  broke  away  from  its 
fastening  to  a  winch  by  reason  of  the  alleged  negligent  use 
of  a  defective  appliance  to  secure  such  fastening  or  failure 
to  inspect  such  appliance. 

The  defendant  is  a  corporation  of  the  State  of  Maine  and 
owned  and  operated  on  the  Great  Lakes  a  large  merchant 
ship  known  as  the  B.  Lyman  Smith. 

On  the  17th  day  of  August,  1909,  the  B.  Lyman  Smith 
lay  port  side  against  pier  No.  2  at  the  dock  in  the  harbor 
of  Lake  Superior  at  Duluth,  in  the  State  of  Minnesota.  She 
was  laden  with  iron  ore  and  ready  to  leave  the  harbor. 

The  pier  was  at  right  angles  to  the  shore.  The  ship's  bow 
was  towards  the  shore  and  her  stem  towards  the  center  of 
the  harbor. 

This  steamship  was  380  feet  long  and  50  feet  beam.  The 
cable  was  a  steel  cable  275  feet  long,  seven-eighths  of  an 
inch  in  diameter  and  made  of  a  center  of  hemp  rope  smrounded 
by  six  strands  of  steel  wire.  There  were  nineteen  wires  in 
each  strand.  The  winch  was  one  of  two  winches,  side  by 
side,  called,  a  double  winch,  located  in  the  after  part  of  the 
ship.  We  are  concerned  with  only  one  of  these  winches.  A 
winch  resembles  the  ordinary  spool  on  which  thread  is  woimd, 
the  ends  being  called  flanges  and  the  part  between  the  ends 
the  drum.  The  diameter  of  the  drum  of  the  winch  in  question 
was  fifteen  inches  and  its  length  was  fifteen  inches.  The 
motive  power  of  the  winch  was  a  small  steam  engine.  The 
cable  was  attached  to  the  winch  in  this  manner.  The  end  of 
the  cable  was  put  through  a. hole  in  the  flange  of  the  winch 
from  the  inside  near  the  point  where  the  cable  would  begin 
to  wind  around  the  drum  and  such  end  of  the  cable  was  then 
held  by  a  clamp  on  the  outside  of  the  flange.  This  clamp 
was  composed  of  four  pieces  to  wit:  (1)  The  principal  piece, 
being  a  piece  of  iron  in  form  like  the  letter  U  with  screw 
Aep.  Div.— Vol.  CLXXXI.       28 
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threads  on  the  two  ends,  (2)  a  straight  bar  of  iron  with  holes 
for  the  reception  of  the  two  ends,  and  (3,  4)  two  nuts,  one 
for  each  end.  The  bar  of  iron  was  adjusted  to  the  two  ends 
of  the  main  piece.  The  end  of  the  cable  was  placed  between 
the  bar  and  the  main  piece.  The  nuts  were  then  adjusted  to 
the  ends  and  screwed  down  against  the  bar  until  the  end 
of  the  cable  was  held  between  the  bar  and  the  main  piece. 

The  steamship  was  so  long  that  it  was  necessary  to  warp 
her  stem  around  pier  No.  2  to  allow  her  bow  to  swing  around 
so  as  to  head  for  the  lake.  To  accomplish  this  she  steamed 
slowly  backward  while  her  stem  was  kept  close  to  the  pier 
by  means  of  the  cable  and  the  winch.  One  end  of  the  cable 
was  attached  to  a  spile  on  the  far  side  of  the  pier  and  the 
other  end  to  the  winch.  The  captain  was  on  the  bridge  and 
the  plaintiff,  the  second  mate,  was  operating  the  winch  and 
was  standing  on  the  starboard  side  of  the  winch  and  near 
thereto.  The  captain  was  in  command  and  the  means  of 
communication  between  him  and  the  plaintiff  were  convenient 
and  adequate.  Wh^n  there  remained  two  layers  of  the  cable 
upon  the  drum  of  the  winch,  the  plaintiff  called  to  the  captain 
through  a  megaphone, ''  Stop  her.  Captain.  Go  ahead  on  her. 
The  line  is  getting  down  short."  The  captain  looked  at  him 
but  otherwise  seemed  to  pay  no  attention  to  what  he  said. 
The  steamer  was  moving  about  as  fast  as  a  man  would  walk. 
Within  a  minute  of  the  first  call  the  plaintiff  called  again 
to  the  captain  through  the  megaphone,  "Captain,  stop  her; 
and  go  ahead  on  her.  The  line  is  pretty  near  all  off  the 
drum.'*  There  were  then  ten  turns  of  the  cable  on  the  drum, 
that  is,  there  was  about  a  half  a  layer  of  the  cable  on  the 
drum.  Just  then  the  winch  end  of  the  cable  gave  away  and 
whipped  around  in  such  a  manner  as  to  cut  off  the  thumb 
of  the  plaintiff's  left  hand  and  the  two  fingers  next  thereto. 
At  the  time  of  the  accident  the  plaintiff  stood  at  the  winch, 
his  left  hand  holding  the  lever  which  controlled  the  applica- 
tion of  the  power  of  the  winch  engine  to  operate  the  winch. 

The  plaintiff  had  shipped  on  this  steamer  on  the  second 
day  of  July,  as  second  mate,  and  was  leaving  the  harbor  at 
Duluth  upon  his  third  trip,  and  during  all  this  time  he  had 
used  this  winch  and  cable  and  had  experienced  no  difficulty 
in  connection  therewith.    He  was  thoroughly  familiar  with 
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the  winch  and  its  operation  and  the  cable  and  its  operation. 
He  had  the  cable  out  pretty  nearly  the  length  of  it  on  some 
occasions  before  the  accident.  He  was  so  familiar  with  the 
manner  in  which  the  cable  should  be  fastened  to  the  winch 
that  he  did  not  hesitate  to  express  an  opinion  upon  the  subject 
as  an  expert,  in  which  opinion  he  found  fault  with  the  manner 
in  which  the  cable  was  fastened  in  this  case,  although  he  was 
entirely  familiar  with  the  manner  in  which  the  cable  was 
so  fastened. 

What  became  of  the  damp  is  a  mystery.  No  witness 
testifies  to  seeing  it  at  the  time  of  the  accident  or  afterwards. 
If  it  slipped  off  the  end  of  the  cable  either  because  the  nuts 
on  the  bolts  got  loose,  as  is  suggested  but  not  proven,  or 
because  the  end  of  the  cable  had  worn  with  use  or  shrunk 
as  is  suggested  but  not  proven,  or  if  it  broke  as  is  suggested 
but  not  proven,  it  must  have  fallen  and  lodged  in  plain  sight 
on  the  deck.  The  witness  Arnold  stated  that  he  looked  for 
the  clamp,  but  the  extent  of  his  quest  is  not  shown.  The 
plaintiff  discloses  nothing  on  the  subject. 

Arnold,  testifying  naturally  and  not  from  suggestion  in 
reference  to  the  winch  end  of  the  cable,  stated  that  "  there 
were  about  six  inches  of  this  cable  on  the  end  that  were 
unraveled."  This  end  is  referred  to  in  other  parts  of  the 
evidence  as  "  frayed."  There  is  no  evidence,  however,  that 
points  to  anything  indicating  that  it  was  worn  or  that  it  was 
shrunken  or  even  drawn  through  the  clamp.  If  it  was 
"  unraveled "  or  "  frayed "  for  six  inches  that  condition 
might  have  been  the  result  of  the  "  whipping  "  that  is  said 
to  have  taken  place  when  the  plaintiff's  hand  was  injured. 

It  will  be  remembered  that  the  diameter  of  the  drum  was 
fifteen  inches  and  that  of  the  cable  seven-eighths  of  an  inch. 
The  experts  called  by  the  plaintiff  testified  that  the  diameter 
of  the  drum  should  be  thirty  times  greater  than  that  of  the 
cable.  These  experts  further  testified  that  the  smaller  cable 
is  more  flexible  and  can  bend  around  and  hug  the  drum  more 
than  the  larger  cable;  that  the  smaller  cable  lessens  the  burden 
upon  the  fastening  that  attaches  the  cable  to  the  drum  of 
the  winch.  Experts  further  testified  that  the  fastening  of 
the  cable  to  the  drum  should  be  of  such  strength  that  if  the 
cable  was  entirely  unwound  from  the  drum  in  the  use  of  the 
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winch  and  a  test  came  of  the  reliative  strength  of  the  fastening 
and  of  the  cable,  the  cable  should  break  before  the  fastening. 

In  order  that  the  precise  effect  of  the  testimony  given  by 
the  experts  in  favor  of  the  plaintiff  may  be  clearly  shown, 
we  shall  quote  some  of  their  testimony:  Mr.  Williams  was 
asked  these  questions  and  made  these  answers:  "  Q.  What 
would  you  say  was  the  approved  and  customary  method  in 
good  engineering  practice  of  fast^iing  that  kind  of  a  cable, 
of  that  size  [seven-eighths  of  an  inch  in  diameter]  to  a  winch 
of  the  kind  shown  on  these  exhibits,  with  a  drum  fifteen 
inches  in  diameter,  in  order  that  it  might  stand  the  normal 
pull  or  strain  of  such  a  winch?  A.  I  would  take  a  few  strains 
around  some  interior  portion,  throu^  that  hole,  then  bring 
it  back  on  itself,  then  use  the  clamp,  thereby  putting  the 
strain  on  that  portion  aroimd  which  the  rope  was  woimd 
rather  than  upon  the  clamp  itself.  Q.  Use  the  clamp  how, 
over  one  thickness  of  cable  or  two?  A.  Use  the  clamp  around 
two  thickness  of  cable,  after  the  cable  had  been  brou^t  back 
on  itself  after  having  been  wound  around  some  portion  of  the 
machinery  presumably  the  inside  hub  of  that  flange  of  the 
drum.  That  is  generally  accessible  and  clear  so  that  the  rope 
can  be  wound  around  it.  *  *  *  Q.  Assuming  that  a 
winch  of  the  kind  shown  in  these  photographs,  with  a  fifteen 
inch  diameter  drum,  is  using  a  seven-eighths  cable;  the  maxi- 
mum pressure  or  normal  load,  if  you  caU  it  such,  which  it  is 
intended  to  stand,  being  the  power  of  its  engine,  what  would 
you  say  was  the  proper,  safe,  and  approved  method  of  good 
engineering  tactics  of  applying  that  cable  so  as  to  fasten  it 
securely  to  the  drum?  *  *  *  A.  The  same  method  I 
described  before  exactly,  by  winding  it  aroimd  the  hub  of 
the  drum,  bringing  it  back  on  itself  and  clamping  it  to  the 
other  portion  of  the  cable  which  throws  probably  ninety-five 
per  cent  of  the  strain  on  the  turn  around  the  drum  and  rdieves 
the  stress  from  the  clamp.' 

The  witness  Dollar,  describing  the  method  that  mi^t  be 
adopted  securely  to  fasten  a  cable  to  a  winch  like  the  one  in 
question,  stated:  "  One  method  is  wrapping  the  bight  of  the 
cable  around  the  hub  of  the  winch  and  bringing  it  around 
a  couple  of  spokes  and  bringing  it  back  on  itself  and  fastening 
it  with  a  double  clamp.    Another  method  is  to  bend  the 


Digitized  by 


Google 


Knapp  v.  United  States  Transportation  Oo.       437 

App.  Div.]  Fourth  Department,  January,  1918. 

cable  and  catching  the  two  parts  of  it  in  a  double  clamp  and 
allowing  them  to  draw  up  against  the  side  of  the  fliange." 

The  witness  Farrell  gives  these  methods:  "  A.  There  are 
three  or  four  different  methods;  one  is  to  twist  it  aroimd  the 
hub  and  then  fasten  it.  There  is  another  where  you  pass  it 
through  a  hole  and  back  and  then  fasten  it  by  a  double  clamp, 
and  then  put  it  in  a  bight  and  put  the  clamp  over  the  two 
of  them,  then  put  on  the  clamp  and  fasten  your  clamps  down 
tight." 

The  witness  Williams,  testifying  in  reference  to  the  winch, 
cable  and  method  of  fastening  in  question,  was  asked  the 
following  question  and  gave  the  following  answer:  "  Q, 
What  would  you  say,  Mr.  Williams,  as  to  whether  or  not 
there  is  any  tendency,  with  a  clamp  of  this  sort  shown  you, 
upon  a  winch  of  this  sort  shown  in  these  exhibits,  from  the 
operation  of  the  winch  for  the  clamp  to  become  loosened? 
A.  Well,  there  are  two  ways  in  which  it  might  be  done  imder 
these  conditions,  one  would  be  the  natural  jar  of  the  machine 
might  loosen  the  nuts  on  the  clamp,  and  then  again  the 
excessive  pounding  on  the  rope  might  tend  to  reduce  the  rope 
sufficiently  to  loosen  the  rope  in  the  clamp  itself  without 
loosening  the  nuts  in  the  clamp.  Those  two  methods  might 
be  possible,  with  the  ultimate  result  the  rope  would  not 
continue  to  clamp." 

Speaking  on  the  same  subject  the  witness  Dollar  testified 
as  follows;  '^  A.  The  pull  on  the  cable  passing  through  the 
hole  in  the  web,  and  being  bent  at  almost  right  angles  starts 
a  working,  you  might  say,  of  the  fibres  of  the  cable,  the  wires 
of  the  cable,  which  has  a  tendency  to  loosen  the  hold  of  the 
clamp  on  the  cable  and  gradually  work  it  off  in  a  spiral  direc- 
tion, conforming  to  the  lay  of  the  cable." 

This  tendency  of  the  nuts  to  loosen  can  be  reduced  or 
prevented  according  to  the  testimony  of  the  experts  by  the 
use  of  copper  bands  or  lock  nuts  in  connection  with  the  nuts 
that  were  used. 

The  witness  Williams,  after  declaring  that  the  method  of 
fastening  the  cable  to  the  winch  shown  in  this  case  was 
insufficient,  was  asked  the  following  question  and  gave  the 
following  answer:  ''  Q.  Assuming,  Mr.  Williams,  that  a 
winch  exactly  like  the  one  shown  on  these  photographs,  with 
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a  fifteen  inch  diameter  drum,  using  a  seven-eighths  Gables 
was  being  operated  with  about  half  of  the  throttle  open,  no 
application  being  made  of  the  friction  clutch,  and  when  there 
were  ten  turns  of  the  cable  around  the  drum,  the  clamp 
which  was  of  the  same  design,  pattern  and  size  as  the  one 
which  I  exhibited  to  you,  pulled  ofif  or  the  cable  pulled  through 
it,  so  as  to  release  the  cable  from  the  drum,  what  would  you 
say  was  the  cause,  or  can  you  tell  the  cause  of  its  pulling  off? 
A.  The  insufficiency  of  the  clamp,  or  the  arrangement  by 
which  it  was  attached  to  the  rope.'* 

The  witness  goes  so  far  as  to  state  that  no  system  of 
inspection  would  prevent  the  pulling  off  of  the  cable  under  the 
assumed  circumstances,  althou^  it  might  have  a  tendency 
in  that  direction. 

The  witness  Dollar  was  asked  these  questions  and  made 
these  answers:  ''  Q.  Assuming  that  a  device  like  this  shown 
on  the  pictures,  on  board  the  ship  B.  Lyman  Smith  with  a 
[fifteen]  inch  diameter  drum,  and  seven-eighths  diameter  cable, 
^uch  as  you  see  here  exhibited,  fastened  with  a  clamp,  such 
as  you  see  here  exhibited,  while  it  was  bdng  operated  with 
half  or  approximately  half  of  the  power  of  the  steam  applied 
to  it  [with  ten  turns  of  the  cable  remaining  on  the  drum], 
pulled  loose  from  the  fastening  so  that  it  whipped  around  the 
drum,  can  you  state  what  was  the  cause  of  its  pulling  loose  under 
those  circumstances?  *  *  *  A.  The  clamp  either  broke  or 
came  off  of  the  cable.  Q.  Assuming  that  the  clamp  didn't 
break,  then  what  happened?    A.  It  came  off  over  the  end." 

We  assume  that  the  last  question  and  answer  were  a 
humorism. 

Assuming  for  the  sake  of  the  argument  that  experts  may 
go  as  far  as  they  were  permitted  to  go  by  the  trial  court, 
still  a  comparison  of  their  testimony  shows  that  they  all  agreed 
that  the  appliance  used  for  fastening  the  cable  to  the  winch 
should  be  at  least  as  strong  as  the  cable  and  that  the  appliance 
should  hold  with  equal  strength  when  the  cable  is  all  payed 
out  and  all  that  holds  the  cable  to  the  drum  of  the  winch 
is  the  appliance.  No  fault  is  foimd  with  the  mechanism  or 
strength  of  the  clamp.  It  is  suggested  that  the  nuts  might 
have  become  loosened  or  the  cable  worn  or  shrunken  where 
it  had  been  gripped  by  the  clamp,  so  as  to  have  liberated  the 
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cable  from  the  grip  of  the  clamp.    But  there  is  no  evidence 
of  any  such  condition. 

It  will  be  observed  that  in  their  attempt  to  assign  causes 
for  the  accident  Williams  attributes  it  to  "  the  insufficiency 
of  the  clamp,  or  the  arrangement  by  which  it  was  attached 
to  the  rope/'  and  Dollar  says  ^'  the  clamp  either  broke  or 
came  ofif  of  the  cable." 

There  is  no  evidence  that  the  clamp  was  insufficient  in 
its  mechanism  or  strength  as  already  stated.  There  is  no 
evidence  that  the  nuts  were  loose  or  that  the  end  of  the  cable 
was  in  such  condition  as  to  slip  from  the  grip  of  the  clamp. 
There  is  no  evidence  that  the  clamp  either  broke  or  did  not 
break,  although  it  is  clear  that  it  might  have  broken  without 
fault  on  the  part  of  the  defendant. 

So  that  assuming  that  this  court  was  right  in  holding  on 
the  first  appeal  that  the  happening  of  the  accident  did  not 
create  a  presumption  of  negligence  on  the  part  of  the  defendant 
(151  App.  Div.  900),  the  evidence  as  it  now  stands  fails  to 
show  that  the  defendant  was  negligent.  The  evidence  goes 
to  this,  and  nothing  beyond,  that  the  defendant  might  have 
been  negligent. 

According  to  all  the  experts,  in  the  last  analysis,  the  test 
of  the  fastening  is  that  it  should  hold  when  the  cable  is  all 
payed  out  until  the  cable  breaks.  This  must  be  so  irrespec- 
tive of  the  size,  that  is,  the  diameter  of  the  cable.  The  plaintiff 
knew  how  this  cable  was  fastened  and  he  assumed  the  risk 
of  its  insufficiency,  if  such  insufficiency  existed. 

It  is  well  settled  that  an  action  of  this  kind  must  stand 
or  fall  upon  the  substantive  maritime  law.  That  law  may  be 
enforced  in  an  action  in  a  State  court  where  the  procediure  is 
such  as  to  warrant  the  same.  {Bach  v.  Western  Transit  Co., 
165  App.  Div.  950;  Southern  Pacific  Co.  v.  Jensen,  244  U.  S. 
205;  Schuede  v.  Zenith  S.  S.  Co.,  216  Fed.  Rep.  566;  affd., 
244  U.  S.  646.) 

The  law  governing  the  subject  was  comprehensively  stated 
in  the  well-known  case  of  The  Osceola  (189  U.  S.  158,  175), 
where  the  court  said:  "  Upon  a  full  review,  however,  of 
English  and  American  authorities  upon  these  questions,  we 
think  the  law  may  be  considered  as  settled  upon  the  following 
propositions: 
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''  1.  That  the  vessel  and  her  owners  are  liable^  in  case  a 
seaman  falls  sick,  or  is  wounded^  in  the  service  of  the  ship, 
to  the  extent  of  his  maintenance  and  cure,  and  to  his  wages, 
at  least  so  long  as  the  voyage  is  continued. 

"  2.  That  the  vessel  and  her  owner  are,  both  by  English 
and  American  law,  liable  to  an  indemnity  for  injuries  received 
by  seamen  in  consequence  of  the  unseaworthiness  of  the  ship, 
or  a  failure  to  supply  and  keep  in  order  the  proper  appliances 
appurtenant  to  the  ship.    {Scarff  v.  Metcdif,  107  N.  Y.  211.) 

"  3.  That  all  the  members  of  the  crew,  except  perhaps  the 
master,  are,  as  between  themselves,  fellow  servants,  and  hence 
seamen  cannot  recover  for  injuries  sustained  through  the 
negligence  of  another  member  of  the  crew  beyond  the  expense 
of  their  maintenance  and  cure. 

''  4.  That  the  seaman  is  not  allowed  to  recover  an  indemnity 
for  the  negligence  of  the  master,  or  any  member  of  the  crew, 
but  is  entitled  to  maintenance  and  cure,  whether  the  injuries 
were  received  by  negligence  or  accident." 

The  plaintiff  sought  to  bring  himself  within  the  second  rule 
laid  down,  but  has  failed. 

In  this  connection  we  must  not  forget  that  the  word 
"  master  "  is  used  in  the  foregoing  in  its  naviical  sense  and 
not  as  ordinarily  used  in  treating  the  relation  between  master 
and  servant.  An  act  was  passed  by  Congress  on  the  4th 
of  March,  1915  (38  U.  S.  Stat,  at  Large,  1185,  chap.-  153, 
§  20),  by  which  it  is  sought  to  make  the  master  of  a  ship  the 
alter  ego  of  the  owner,  but  that  has  no  application  here  as  the 
plaintiff  received  his  injuries  in  1909  and  that  act  has  been 
held  not  to  be  retroactive.  (Matter  of  Tonawanda  Iron  &  Steel 
Co.,  234  Fed.  Rep.  198;  The  San  Juan,  241  id.  288.) 

It  follows  from  the  foregoing  that  the  judgment  and  order 
appealed  from  must  be  affirmed. 

All  concurred. 

Judgment  and  order  affirmed,  with  costs. 
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Edwabd  Lumlet  and  Rose  L.  Lumlet,  Appellants,  v.  Village 
OF  HamburGi  Respondent. 

Fourth  Department,  January  9^  1918. 

Waten  and  watereourtet  — -  suit  to  enjoin  viUage  from  polluting 
water,  running  in  open  ditches  through  plaintifl'i  land,  by  intro- 
duction of  sewage  therein,  and  from  causing  said  ditches  to 
overflow  —  open  ditches  may  constitute  watercourses  to  which 
rights  of  riparian  owners  attach  —  right  to  discharge  surface 
water  —  poUution  of  fresh  water  streams. 

In  a  suit  to  enjoin  a  village  from  polluting  water  running  in  open  ditches 
through  the  plaintiffs'  farm  by  the  introduction  of  sewage  therein  and 
from  oolleeting  from  its  paved  streets  through  its  sewer  system  water 
and  sewage  in  such  quantities  as  to  overflow  the  plaintifls'  land  imder 
cultivation,  and  to  recover  damages,  it  appeared  that  part  ci  the  plain- 
tiffs' farm  consisted  of  low  land,  which  had  been  wet  and  swampy,  and 
was  drained  by  open  ditches  which  had  existed  as  such  for  many  years, 
and  that  the  defendant's  sewer  system  opened  into  these  ditches. 

Held,  on  all  the  evidence,  that  the  main  ditch  through  plaintiffs'  land 
overflowed  its  banks  and  injured  the  plaintiffs'  crops  owing  to  the  fact 
that  the  defendant,  through  its  sewer  system,  overtaxed  the  capacity 
of  the  ditch; 

That  the  defendant  permits  sewage  to  pollute  the  waters  passing  through 
the  plaintiffs'  lands,  which  should  not  be  permitted  to  continue; 

That  a  judgment  dismissing  the  complaint  on  the  merits  should  be  reversed 
and  a  new  trial  granted. 

Open  ditches  constructed  to  drain  low  lands  and  used  for  many  years  for 
such  purpose  become  watercourses,  and  the  owners  of  the  land  through 
which  they  run  are  entitled  to  the  same  benefits  and  are  subject  to  the 
same  burdens  as  attach  to  riparian  owners  on  ordinary  watercourses. 

Such  riparian  owners  are  obligated  to  keep  free  and  unobstructed  the 
watercourses  through  their  lands. 

Surface  waters  may  be  collected  and  discharged  in  such  a  watercourse, 
but  not  in  such  quantities  as  to  overflow  the  banks. 

Fresh  water  streams  may  not  be  polluted.  The  right  to  pollute  such 
streams  may  not  be  acquired  by  prescription  or  lapse  of  time. 

Appeal  by  the  plaintiffs,  Edwaxd  Lmnley  and  another, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
defendant,  entered  in  the  office  of  the  clerk  of  the  county  of 
Erie  on  the  17th  day  of  January,  1917,  dismissing  the  com- 
plaint on  the  merits  upon  the  decision  of  the  court  after  a 
trial  at  the  Erie  Special  Term. 


Digitized  by 


Google 


442  LuMLEY  V.  Village  op  Hamburg. 

Fourth  Department,  January,  1918.  [VoL  181. 

Ernest  F.  KrusCy  for  the  appellants. 

WUlard  H.  Ticknor  [Fred  J.  Blackman,  attorney],  for  the 
respondent. 

De  Angelis,  J.: 

The  plaintiffs  brought  this  action  to  enjoin  the  defendant 
from  polluting  water  running  in  a  channel  through  the  plain- 
tiffs' farm  by  the  introduction  of  sewage  therein;  to  enjoin 
the  defendant  from  collecting  from  its  paved  streets  through 
its  sewer  system  water  and  sewage  and  causing  the  same  to 
flow  in  such  channel  to  the  plaintiffs'  farm  in  such  quantities 
as  to  exceed  the  capacity  of  the  channel  and  throu^  such 
means  to  cause  such  water  and  sewage  to  overflow  the  plain- 
tiffs' farm  land  under  cultivation  and  to  destroy  their  crops, 
and  to  recover  the  damages  sustained  on  account  of  such 
acts  of  the  defendant. 

The  defendant  denies  that  it  has  a  sewer  system;  claims 
that  it  only  turns  surface  storm  water  into  such  channel 
and  that  it  has  a  right  so  to  do;  denies  that  it  has  introduced 
sewage  into  such  channel  or  polluted  the  water  th^ein; 
alleges  that  the  owners  of  property  in  said  village  have  a 
prescriptive  right  to  discharge  water  by  drains  into  such 
channel;  alleges  that  some  of  its  streets  are  State  highways 
over  which  the  defendant  has  no  control;  and  alleges  that 
there  is  a  misjoinder  of  parties  defendant  in  that  the  county 
of  Erie  is  not  made  a  party  defendant. 

The  trial  court  decided  that  the  defendant  had  not  polluted 
the  waters  of  the  channel  in  question;  that  the  defendant  had 
not  created  a  nuisance,  and  that  water  did  not  overflow  the 
banks  of  the  channel  and  did  not  damage  the  plaintiffs'  crops. 

We  think  these  findings  are  against  the  weight  of  the 
evidence. 

The  plaintiffs  own  about  twenty-four  acres  of  land  adapted 
to  and  used  for  gardening  and  farm  pmposes,  situated  in 
the  town  of  Hamburg,  Erie  county,  west  of  the  village  of 
Hamburg. 

There  is  a  tract  of  low  land  extending  from  the  Amsdale 
road,  called  on  the  defendant's  map  (Exhibit  A)  the  Foit 
road,  easterly  through  the  northerly  part  of  the  village  of 
Hamburg  to  a  point  easterly  thereof.    This  tract  was  wet  and 
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swampy.  For  more  than  forty  years  before  the  trial  of  this 
action  there  had  posted  in  this  tract  of  land  what  is  described 
as  an  open  ditch  extending  from  the  Amsdale  road  easterly 
in  a  practically  straight  line  for  the  distance  of  about  a  mile. 
We  shall  call  this  the  main  ditch.  The  water  runs  westerly 
ther^  in  greater  or  less  quantities,  depending  upon  the 
season  of  the  year  and  weather  conditions.  This  ditch  crosses 
the  Amsdale  road  and  the  water  running  therein  goes  thence 
in  a  watercoxurse  southwesterly  about  a  mile  to  the  Eighteen 
Mile  creek,  a  tributary  to  Lake  Erie. 

At  the  easterly  end  of  the  main  ditch  it  is  joined  by  an 
open  ditch  known  as  the  Fatty  ditch  which  extends  in  a 
straight  line  northerly  about  1,055  feet,  and  thence  mainly 
southeasterly  till  it  reaches  the  mouth  of  one  of  the  village 
sewers  referred  to  as  the  Pleasant  avenue  sewer,  a  distance  of 
about  2,950  feet.  This  southeasterly  course  of  the  Fatty 
ditch  is  southerly  and  westerly  of  and  not  far  from  a  ridge  of 
land  on  which  the  Ridge  road  is  located.  An  open  ditch 
known  as  the  Church  or  Fronheiser  ditch  from  the  northeast 
enters  this  part  of  the  Fatty  ditch  about  1,400  feet  from  the 
mouth  of  the  Pleasant  avenue  sewer. 

Another  open  ditch  known  as  the  Foit  ditch  enters  the 
Fatty  ditch  from  the  east,  near  the  easterly  end  of  the  main 
ditch,  and  extends  southeasterly  to  a  point  at  the  Erie  rail^ 
road  where  it  receives  the  drainage  of  one  of  the  defendant's 
sewers. 

The  Fatty  ditch  and  the  Foit  ditch  are  in  the  tract  of  low, 
wet,  swampy  land  above  referred  to  and  the  water  running 
in  them  goes  into  the  main  ditch.  Formeriy  the  Fatty 
ditch  extended  northeasterly  in  such  tract  of  land  from  the 
point  of  entrance  of  the  Pleasant  avenue  sewer  through  the 
northeriy  part  of  the  present  site  of  the  village  to  a  point 
outside  of  the  village  limits  but  this  part  of  the  tract  within 
the  village  limits  has  been  drained  and  built  upon.  The 
Fatty  ditch  in  its  present  state,  the  Foit  ditch  and  the  Church 
or  IVonheiser  ditch  have  existed  for  more  than  forty  years 
as  open  ditches.  They  and  the  main  ditch  appear  to  have 
been  artificial  ditches  in  their  origb.  Experts  were  sworn 
on  the  trial  to  show  that  fact.  They  were  doubtless  dug  to 
drain  this  low,  wet,  swampy  tract  of  land.     The  tradition  is 
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that  they  were  dug  as  neighborhood  drains  by  those  who 
owned  the  land  which  they  traversed. 

By  reason  of  the  lapse  of  time  and  the  manner  of  their  use 
these  ditches  have  become  watercourses  as  fully  as  though 
they  were  not  artificial  in  their  origin.  This  proposition 
seems  not  to  require  authority  to  support  it,  but  such  authority 
may  be  found  in  Freeman  v.  Weeks  (45  Mich.  335),  a  case  in 
which  Judge  Cooley  wrote  the  opinion. 

As  these  ditches  are  watercourses,  the  owners  of  the  land 
through  which  they  run  are  entitled  to  the  same  benefits  and 
are  subject  to  the  same  burdens  as  attach  to  riparian  owners 
on  ordinary  watercourses. 

It  is  well  settled  that  such  riparian  owners  are  obligated  to 
keep  free  and  unobstructed  the  watercourses  throu^  their 
lands. 

It  is  also  well  settled  that  surface  water  may  be  collected 
and  discharged  in  such  a  watercourse,  but  the  right  so  to  dis- 
charge such  surface  water  has  the  limitation  that  the  same 
may  not  be  discharged  in  such  quantities  as  to  overflow  the 
banks  of  the  watercourse. 

It  has  become  the  settled  law  of  this  State  that  fresh  water 
streams  may  not  be  polluted  and  that  the  right  to  pollute 
the  same  may  not  be  acquired  by  prescription  or  any  lapse 
of  time. 

The  main  ditch  above  described  runs  through  the  plaintiffs' 
land  for  the  distance  of  491  feet. 

The  defendant,  the  village  of  Hamburg,  was  incorporated 
in  the  year  1874,  is  a  growing  village,  and  at  the  time  of  the 
trial  contained  a  population  of  about  2,800  people. 

Within  the  last  few  years  the  village  has  caused  many 
of  its  streets  to  be  paved,  from  twenty-eight  to  thirty  feet  in 
width,  with  brick.  Each  of  its  paved  streets  is  fitted  with 
gutters,  curbstones  and  manholes.  The  village  has  con- 
structed vitrified  pipe  sewers  in  these  paved  streets  into 
which  the  water  accumulating  upon  the  streets  is  conducted 
through  the  manholes.  From  a  large  number  of  these  streets 
such  water  is  conducted  into  what  is  known  as  the  Pleasant 
avenue  sewer  which  runs  under  the  Erie  railroad  and  into 
the  Fatty  ditch  at  the  point  above  described.  The  water 
from  others  of  these  streets  is  conducted  into  other  sewers, 
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some  of  which  is  discharged  into  the  Foit  ditch  and  some 
into  the  Church  or  Fronheiser  ditch.  While  it  is  true  that 
some  of  the  water  from  some  of  the  paved  streets  which 
would  naturally  have  gone  into  these  open  ditches  before  these 
streets  were  paved  and  the  sewers  constructed  is  conducted  in 
another  direction,  yet  it  seems  certain  that  by  reason  of  the 
capacity  of  the  pavements  to  hold  water,  the  rapidity  with 
which  water  runs  over  them  and  the  facility  with  which  such 
water  can  reach  the  level  of  these  ditches,  the  water  that 
finds  its  way  from  the  pavements  into  these  open  ditches  must 
from  time  to  time  overtax  their  capacity.  We  think  that 
the  evidence  establishes  that  in  the  fall  of  1914  and  in  the  fall 
of  1915  the  main  ditch  was  caused  to  overflow  its  banks  and 
injure  the  plaintiffs'  crops  owing  to  the  fact  that  the  defend- 
ant, through  its  sewer  system,  overtaxed  the  capacity  of  the 
main  ditch,  notwithstanding  the  finding  of  the  trial  court  to 
the  contrary. 

We  think  that  the  evidence  establishes  the  fact  that  the 
defendant,  the  village,  permits  or  suffers  discharges  from 
cesspools  and  water  closets  to  enter  its  sewers  and  that  such 
discharges  pollute  the  waters  of  the  main  ditch  passing  throu^ 
the  plaintiffs'  land.  The  extent  of  such  pollution  is  not  great 
at  the  present  time  but  such  pollution  should  not  be  permitted 
to  continue. 

We  might  make  findings  upon  the  evidence  and  direct  the 
judgment  that  should  be  entered  thereon,  but  in  view  of  the 
importance  of  the  litigation  and  because  of  the  indefiniteness 
of  the  evidence  in  some  important  respects,  we  think  a  new 
trial  should  be  had. 

It  follows  that  the  judgment  must  be  reversed  and  a  new 
trial  granted,  with  costs  to  the  appellants  to  abide  the  event. 

All  concurred,  Kkuse,  P.  J.,  not  sitting. 

Judgment  reversed  and  a  new  trial  granted,  upon  questions 
of  law  and  fact,  with  costs  to  appellants  to  abide  events 
and  findings  disapproved  in  accordance  with  opinion. 
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In  the  Matter  of  the  Application  to  Compel  an  Accounting 
in  the  Estate  of  Louisa  Varbt,  Deceased. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Proceedings  of  Thomas  L.  Feitner,  as  Executor,  etc.,  of 
Louisa  Varbt,  Deceased. 

In  the  Matter  of  the  Final  Judicial  Settlement  of  the  Account 
of  Proceedings  of  Thomas  L.  Feitner,  as  Executor,  etc., 
of  LoxnsA  Varbt,  Deceased. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Supplemental 
Account  to  the  Final  Account  of  Proceedings  of  Thomas 
L.  Fbitnbh,  as  Executor  of  and  Trustee  under  the  Last 
Will  and  Testament  of  Loxtisa  Varbt,  Deceased. 

Elvina  L.  Varbt  and  Others,  Appellants;  Thomas  L.  Feitner, 
as  Executor,  etc.,  of  Louisa  Varbt,  Deceased,  Respondent. 

First  Department,  February  1,  1918. 

Bzeoutors  and  administrators  —  right  to  reasonable  time  within 
which  to  convert  assets  into  cash  —  provision  of  wiU  directing 
sale  of  assets  construed. 

The  general  rule  in  cases  of  administration  is  that  an  exeoutor  or  administrator 
is  entitled  to  take  a  reasonable  time  within  which  to  convert  the  assets 
of  an  estate  into  cash,  and  what  is  a  reasonable  time  depends  in  each 
case  upon  the  circumstances.  If  such  executor  or  administrator  acts  in 
good  faith  and  exercises  his  best  judgment  he  will  not  ordinarily  be  held 
personally  responsible  when  it  appears  in  the  tight  of  after  events  that 
he  would  have  displayed  better  judgment  or  have  produced  a  more 
favorable  result  if  he  had  sold  eariier. 

Notwithstanding  the  use  in  a  will  of  the  following  words,  "  I  do  order  and 
direct  my  executor  hereinafter  named,  as  soon  as  may  be  after  my  decease," 
to  sell  and  convert  into  money  all  the  real  and  personal  estate,  the  dis- 
cretion of  the  executor  as  to  the  time  for  selling  securities  remained 
unfettered,  provided  he  acted  in  good  faith,  without  neglect  and  in  the 
honest  exercise  of  his  best  judgment,  and  his  accounts  should  not  be  sur- 
charged with  a  shrinkage  claimed  to  have  resulted  from  a  delay  in 
selling  securities. 

Page  and  Shearn,  JJ.,  dissented,  with  opinion. 

Appeal  by  Elvina  L.  Varet  and  others  from  a  decree  of  the 
Surrogate's  CJourt  of  the  county  of  New  York,  entered  in 
the  office  of  the  clerk  of  said  Surrogate's  CJourt  on  the  27th 
day  of  January,  1917,  settling  the  accounts  in  these  proceedings. 
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Carroll  Berry^  for  the  appeUeuits  Elvina  L.  Varet  and 
another. 

Oordon  Oordon,  for  the  appellants  Emily  R.  Terriberry  and 
others. 

Daniel  J.  Moaney  of  counsel  [Joseph  A.  Reynolda,  attorney]^ 
for  the  respondent. 

Scott,  J.: 

This  appeal  is  taken  by  certain  legatees  named  in  the  will 
of  Louisa  Varet,  deceased,  from  a  decree  judicially  settling 
the  accounts  of  the  executor  named  in  said  will,  the  particular 
objection  made  to  the  decree  being  that  the  surrogate  refused 
to  surcharge  the  accounts  of  said  executor  with  the  difference 
between  the  inventoried  value  of  certain  securities  included 
in  the  estate,  and  the  prices  at  which  these  securities  were 
sold  by  the  executor. 

Louisa  Varet  died  on  August  5,  1913,  leaving  a  last  will 
and  testament  which  was  admitted  to  probate  on  September 
18,  1913,  and  letters  testamentary  issued  to  the  executor 
named  therein  and  who  is  respondent  here.  The  estate  was 
a  considerable  one  and  consisted  in  part  of  the  securities  as 
to  which  the  loss  referred  to  was  suffered.  These  securities 
came  into  the  executor's  hands  on  September  30,  1913,  and 
on  October  22,  1913,  an  inventory  of  the  estate  was  filed 
in  the  surrogate's  office,  and  on  the  same  day  affidavits  and 
schedules  were  filed  with  the  tax  appraiser.  Prior  to  Janu- 
ary 1,  1914,  securities  similar  to  those  in  question  were  dealt 
in  upon  the  New  York  Stock  Exchange  and  in  the  open  market 
at  prices  approximating  those  at  which  the  securities  of  the 
estate  were  inventoried,  sometimes  a  little  higher  and  more 
often  a  little  lower.  After  January  1,  1914,  prices  steadily 
declined.  The  executor,  who  was  a  lawyer,  and  not  engaged 
in  any  business  having  to  do  with  dealings  in  such  securities, 
consulted  from  time  to  time,  as  occasion  offered,  with  gentle- 
men conversant  with  such  matters  and  whose  opinions  as  to 
the  future  course  of  prices  were  worthy  of  consideration, 
and  as  a  result  of  such  consultation  he  formed  the  opinion 
that  better  prices  could  probably  be  obtained  in  the  autunm 
of  1914  than  in  the  spring  of  that  year.    He  did,  however. 
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in  March  and  April,  1914,  sell  some  of  the  securities,  yielding 
in  this  regard  to  the  importunities  of  coimsel  for  some  of  the 
legatees.  Others  he  retained  for  sale  in  the  autiunn.  In 
the  meantime,  however,  the  great  war  began,  the  Stock 
Exchange  closed  its  doors,  and  prices  of  securities  of  all  kinds 
depreciated  seriously.  The  result  was  that  when  all  the 
securities  had  been  disposed  of  the  prices  realized  showed  a 
shrinkage  of  several  thousand  dollars  below  the  inventoried 
values.  For  the  amount  of  this  shrinkage  the  appellants 
seek  to  have  the  executor  charged  personally. 

There  is  no  claim  that  the  executor  acted  in  bad  faith, 
or  that  he  reaped  or  could  reap  any  personal  advantage  from 
his  delay  in  disposmg  of  the  securities.  It  is  specifically 
foimd:  "That  the  executor  exercised  good  faith  in  the 
administration  of  this  estate,"  and  this  finding  is  not  challenged 
by  the  appellants.  Nor  is  there  any  basis  that  we  can  find 
for  a  claim  that  he  neglected  the  duty  with  which  he  was 
charged.  So  far  as  appears  he  kept  constantly  in  mind  the 
fact  that  it  was  a  part  of  his  duty  to  form  a  judgment  as  to 
the  proper  time  to  dispose  of  the  securities,  and,  if  he  delayed 
too  long,  it  was  due  to  an  honest  error  of  judgment,  and  to 
circimistances  which  no  man  could  have  foreseen.  The  general 
rule  in  cases  of  administrators  is  that  an  executor  or  admin- 
istrator is  entitled  to  take  a  reasonable  time  within  which 
to  convert  the  assets  of  an  estate  into  cash,  and  what  is  a 
reasonable  time  depends  in  each  case  upon  the  circumstances 
surrounding  the  particular  case,  and  if  such  an  executor  or 
administrator  acts  in  good  faith  and  exercises  his  best  judg- 
ment he  will  not  ordinarily  be  held  personally  responsible 
if  it  appears,  in  the  Ught  of  after  events,  that  he  would  have 
displayed  better  judgment,  or  have  produced  a  more  favorable 
result,  if  he  had  sold  earlier.  It  was  said  in  Matter  of  Weston 
(91  N.  Y.  602)  that  "  Where  no  modifying  facts  are  shown 
to  shorten  or  lengthen  the  reasonable  time,  the  period  of 
eighteen  months  may  serve  as  a  just  standard,''  althou^ 
it  was  also  held  that  "  While  such  period  furnishes  a  con- 
venient guide  where  no  special  circumstances  exist,  it  must, 
after  all,  not  be  taken  as  a  fixed  or  arbitrary  standard.  The 
test  must  remain,  the  diligence  and  prudence  of  prudent  and 
intelligent  men  in  the  management  of  their  own  affairs. "   There 
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IS  nothing  in  the  present  case  to  show  that  the  executor  failed 
to  act  up  to  this  test.  He  undoubtedly  acted  as  he  did 
because  he  sincerely  believed  that  in  so  doing  he  was  acting 
in  the  best  interests  of  the  estate,  and,  after  all,  it  was  to 
his  judgment  and  discretion  that  the  testatrix  had  deliberately 
committed  the  management  of  her  estate  after  her  death. 

The  claim  of  the  appellants  b,  however,  and  upon  this 
their  appeal  mainly  rests,  that  the  language  of  the  will  was 
such  as  to  impose  an  obligation  upon  the  executor  to  make  an 
immediate  sale  of  the  securities,  irrespective  of  the  condition 
of  the  market,  and  without  exercising  any  judgment  or  dis- 
cretion as  to  whether  or  not  it  would  be  advantageous  to 
the  estate  so  to  do.  The  following  is  the  language  thus  relied 
upon:  "  It  is  my  will  and  I  do  order  and  direct  my  executor 
hereinafter  named,  as  soon  as  may  be  after  my  decease  to  sell, 
either  at  public  or  private  sale  and  convert  into  money  all 
the  real  and  personal  property  and  estate  of  which  I  shall 
die  seized  and  possessed."  Insistence  is  laid  upon  the  words 
"  as  soon  as  may  be  after  my  decease,"  which  are  deemed 
by  the  appellants  to  be  equivalent  to  a  direction  to  make  a 
sale  as  soon  as  it  can  he  made,  that  is,  as  soon  as  the  securities 
come  into  the  hands  of  the  executor  and  he  is  in  a  position 
to  give  title  to  a  purchaser,  or  within  a  very  brief  time 
thereafter.  Such  a  construction  of  the  language  used  is  not 
in  accordance  with  the  authorities.  The  words  ''  as  soon  as 
may  be,"  or  words  of  similar  import,  have  frequently  been 
judicially  construed,  and  have  been  held  to  mean  "  as  soon 
as  reasonably  may  be."  The  direction  to  sell  and  convert 
into  cash  is  undoubtedly  peremptory,  but  the  time  of  sale 
is  still  left  to  the  reasonable  discretion  of  the  executor.  As 
was  said  in  the  case  from  which  we  have  already  quoted: 
"  Even  where  there  is  a  direction  to  sell,  reasonable  time 
must  be  given,  and  what  that  is  must  be  determined  in  each 
case  by  its  own  surroundings."  (Matter  of  Weston,  supra). 
In  Adams  v.  Foster  (59  Mass.  156)  it  was  said,  respecting 
a  contract  for  the  sale  of  a  vessel :  "  The  words  of  the  covenant 
'  forthwith,  as  soon  as  may  be,'  '  for  the  largest  sum  that 
we  can  reasonably  obtain '  allowed  a  reasonable  latitude,  as 
to  the  time  and  manner  of  making  the  sale,"  and  to  the  same 
App.  Div,— Vol.  CLXXXI.       29 
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eflfect  is  Bentley  v.  Ward  (116  Mass.  333).  Even  the  words 
"  as  soon  as  may  be,"  which  in  a  sense  are  more  restrictive 
than  those  relied  upon  by  appellants,  have  been  construed  to 
mean  within  a  reasonable  time.  {Nunez  v.  DatUd,  19  Wall. 
560;  Simon  v.  Etgen,  152  App.  Div.  404;  Waddell  v.  Reddick, 
24  N.  C.  [2  Ire.  L.]  424.)  So,  also,  has  been  construed  the  phrase 
"  as  soon  as  possible."  (Arthur  v.  Wrigftt,  57  Hun,  22;  aflfd., 
132  N.  Y.  547;  McNaUy  v.  Phoenix  Ins.  Co.,  137  id.  390.) 
And  also  the  words  "  as  soon  as  they  conveniently  can." 
{Philadelphia,  W.  &  B.  R.  R.  Co.  v.  WiUiama,  54  Penn.  St.  103; 
Van  Rensselaer  v.  Van  Rensselaer,  1 13  N.  Y.  207 ;  Matter  of  Hodg- 
man,  140  id.  421.)  In  general  where  an  absolute  power  of 
sale  is  given  to  an  executor,  the  addition  of  words  suggesting 
a  time  for  its  exercise  does  not  limit  the  discretion  of  the 
executor.  {Robert  v.  Coming,  89  N.  Y.  225;  Deegan  v.  Wade, 
144  id.  573;  Chanler  v.  N.  Y.  El.  R.  R.  Co.,  34  App.  Div.  305.) 
In  the  case  last  cited  this  court  said  (p.  307) :  ''  It  is  well 
settled  that  where  an  absolute  power  of  sale  is  conferred 
upon  an  executor,  the  addition  of  words  suggesting  a  time 
for  its  exercise,  or  indicating  the  testator's  desire  in  that 
regard,  do  not  restrain  or  limit  the  action  of  the  executor." 

Following  this  unbroken  line  of  authorities  we  are  con- 
strained to  hold  that  the  words  relied  upon  by  the  appellants 
are  not  susceptible  of  the  peremptory  construction  sought 
to  be  applied  to  them,  and  that  notwithstanding  the  use  of 
these  words  in  the  will  the  discretion  of  the  executor  as  to 
the  time  for  selling  the  securities  remained  unfettered,  pro- 
vided as  was  the  case  here  that  he  acted  in  good  faith, 
without  neglect  and  in  the  honest  exercise  of  his  best  judgment. 

For  these  reasons  we  think  that  the  surrogate  rightly  refused 
to  surcharge  the  accounts  of  the  executor  and  that  the  decree 
should  be  affirmed,  with  costs  to  the  executor  to  be  paid  by 
the  appellants  personally. 

Clarke,  P.  J.,  and  Laughun,  J.,  concurred;  Page  and 
Shearn,  JJ.,  dissented. 

Page,  J.  (dissenting): 

I  cannot  accept  the  opinion  of  the  majority,  that  as  a 
matter  of  law,  where  a.  will  gives  an  executor  power  to  sell, 
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it  vests  a  discretion  in  the  executor  as  to  time,  which  cannot 
be  restrained  or  lindted  by  the  testator.  In  my  opinion  such 
a  rule  violates  two  fundamental  canons  of  construction  of 
wills.  Firatj  that  a  person  has  the  right  by  will  to  dispose 
of  his  estate  in  any  way  that  he  desires,  qualified  only  that 
he  shall  not  contraveqe  some  established  rule  of  law  or  public 
policy.  Second,  that  the  intention  of  the  t^tator,  as  expressed 
in  the  will,  must  be  given  effect.  Therefore,  if  the  testator 
desires  that  his  property  shall  be  sold,  and  the  proceeds  thereof 
distributed,  he  has  the  right  to  specify  the  time,  and  direct 
the  manner  of  the  sale  and  distribution.  If  he  desires  to 
leave  the  time  and  manner  to  the  discretion  of  the  executor, 
it  is  competent  for  him  to  do  so  by  such  words  as  will  aptly 
express  such  desire,  or  to  simply  give  the  power,  without 
limiting  words,  in  which  case  the  law  will  imply  that  the 
power  is  to  be  exercised  within  a  reasonable  time.  This,  I 
understand  to  be  the  settled  law  of  this  State,  nor  am  I  aware 
of  any  decision  to  the  contrary.  While  the  quotation  in  the 
majority  opinion  from  the  case  of  Chanler  v.  N.  Y.  EL  R.  R. 
Co.  (34  App.  Div.  305,  307)  would  seem  to  give  some  support 
for  the  position  there  assumed,  when  those  words  are  read 
in  connection  with  the  context  and  in  consideration  of  the 
question  determined,  it  will  be  seen  that  it  gives  no  support 
to  the  proposition.  That  was  the  usual  action  of  an  abutting 
owner  for  an  injunction  and  damages  against  the  defendant 
for  maintaining  and  operating  an  elevated  railroad  in  the 
street.  The  plaintiff  acquired  the  property  from  an  executor 
who  sold  by  virtue  of  the  following  clause  of  the  will:  "  And 
upon  the  further  trust  to  sell  and  dispose  of  said  real  estate 
as  soon  as  he  can  sell  and  dispose  of  the  same  to  advantage 
and  best  interest  of  my  estate,  but  it  is  my  desire  that  the 
real  estate  remain  unsold  until  the  expiration  of  five  years 
after  my  decease,  unless  in  the  opinion  of  my  executor 
*  *  *  my  estate  will  be  benefited  by  an  earlier  sale." 
The  sale  was  made  in  four  years  after  the  testatrix's  death. 
It  was  claimed  that  the  power  of  sale  was  void,  upon  the 
theory  that  the  power  of  alienation  was  illegally  suspended, 
being  for  a  period  not  measured  by  lives  in  being.  The  court 
said:  "  It  is  well  settled  that  where  an  absolute  power  of 
sale  is  conferred  upon  an  executor,  the  addition  of  words 
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suggesting  a  time  for  its  exercise,  or  indicating  the  testator's 
desire  in  that  regard,  do  not  restrain  or  limit  the  action  of  the 
executor.  {Deegan  v.  Wade,  144  N.  Y.  573;  Robert  v.  Conv- 
ing,  89  id.  225;  Henderson  v.  Henderson,  113  id.  1.)  This 
rule  has  been  applied  to  words  much  more  peremptory  than 
those  in  the  case  at  bar.  {Deegan  v.  Wade,  supra.)  The 
fact  that  an  executor  may  require,  in  order  to  make  a  sale, 
a  period  of  time  not  measured  by  lives  in  being,  does  not 
suspend  the  power  of  alienation;  and  in  such  a  case  a  trust  to 
receive  the  rents  and  profits  pending  sale  for  the  benefit  of 
beneficiaries  is  not  illegal.  {Robert  v.  Coming,  supra.y 
The  question  was  a  question  of  title  between  parties  who 
were  not  concerned  with  the  execution  of  the  power  of  sale, 
otherwise  than  with  the  validity  of  the  power  to  sell.  It 
was  not  held  that  the  testator  had  no  right  to  limit  or  pre- 
scribe the  time  to  sell,  but  that  such  a  limitation  as  was 
imposed  did  not  invalidate  the  power,  as  being  against  the 
statute  of  perpetuities.  Furthermore,  the  will  in  that  case 
gave  discretionary  power  to  the  executor  to  sell  "  as  soon  as 
he  can  sell  and  dispose  of  the  same  to  advantage  and  best 
interest  of  my  estate,"  thereby  vesting  a  wide  discretion  in 
the  executor;  that  it  should  be  held  for  five  years  is  the 
expression  of  a  mere  desire  which  was  also  expressly  limited 
by  the  same  djbscretion  in  the  executor. 

Two  of  the  above  cases  cited  are  also  cited  in  the  majority 
opinion  in  the  instant  case.  Robert  v.  Coming  {supra)  was 
an  action  to  construe  a  will,  which  directed  the  executors 
to  sell  certain  real  estate  "  at  public  sale  in  the  city  of 
New  York,  notice  thereof  having  first  been  given  of  the  time 
and  place  of  sale  for  three  successive  weeks  in  four  of  the 
daily  newspapers  of  the  said  city."  The  court  said  (p.  235): 
"  Where  the  trustee  is  empowered  to  sell  the  land,  without 
restriction  as  to  time,  the  power  of  alienation  is  not  suspended, 
although  the  alienation  in  fact  may  be  postponed  by  the 
non-action  of  the  trustee,  or  in  consequence  of  a  discretion 
reposed  in  him  by  the  creator  of  the  trust.  The  statute  of 
perpetuities  is  pointed  only  to  the  suspension  of  the  pov)er 
of  alienation,  and  not  at  all  to  the  time  of  its  actual  exercise, 
and  when  a  trust  for  sale  and  distribution  is  made,  without 
restriction  as  to  time,  and  the  trustees  are  empowered  to 
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receive  the  rents  and  profits,  pending  the  sale  for  the  benefit 
of  beneficiaries,  the  fact  that  the  interest  of  the  beneficiaries  is 
inalienable  by  statute,  during  the  existence  of  the  trust,  does 
not  suspend  the  power  of  alienation,  for  the  reason  that  the 
trustees  are  persons  in  being,  who  can,  at  any  time,  convey 
an  absolute  fee  in  possession." 

The  opinion,  in  so  far  as  quoted  above,  was  an  authority 
upon  the  proposition  of  law  that  was  before  the  court  in 
Charder  v.  N.  Y.  El.  R.  R.  Co.  (supra),  which  is  in  no  man* 
ner  involved  in  the  instant  case.  The  court  fiuiiher  consid- 
ered the  requirement  that  the  sale  should  be  public  and  on 
specified  notice.  The  right  of  the  testator  to  make  such 
requirements  does  not  seem  to  have  been  questioned,  those 
facts  being  presented  as  an  additional  suspension  of  the  power 
of  alienation,  which  the  court  held  was  untenable.  The  court 
did  say,  however  (p.  238) :  "  The  direction  that  the  real 
estate  in  this  State  should  be  sold  at  public  sale  on  three 
weeks'  notice,  was  a  prudential  arrangement  to  insure  a  fair 
sale  and  prevent  a  sacrifice  of  the  property,  and  in  no  proper 
sense  suspended  the  power  of  alienation.  *  *  *  The  act 
of  1837  (Chap.  460,  §  43)  provides  that  sales  of  real  estate 
made  by  executors  in  pimsuance  of  an  authority  given  by 
any  last  will,  unless  otherwise  directed  therein,  may  be  public 
or  private.  A  public  sale  implies  prior  notice.  The  direction 
that  the  sale  should  be  public  was  clearly  valid,  and  it  can 
make  no  difference  upon  the  point  now  in  question,  whether 
the  length  of  the  notice  (if  reasonable)  is  prescribed  by  the 
testator  or  is  left  to  the  judgment  of  the  executors." 

In  Deegan  v.  Wade  (supra)  the  contention  was  that  the 
provision  of  the  will  directing  the  executor  to  sell  certain 
real  estate  "  at  some  convenient  day  and  place  during  the 
spring  months  of  1891  "  was  void  as  suspending  the  power  of 
alienation  for  a  period  not  measured  by  lives.  The  coiu*t  said 
(p.  576) :  ''  It  is  obvious  that  the  direction  as  to  the  time  to  sell 
was  advisory  and  *  ♦  *  was  intended  to  facilitate  the  sale 
and  not  to  limit  or  restrain  the  power  of  absolute  disposition. 
The  executor  had  the  right  to  the  ordinary  period  of  admin- 
istration, and  this  direction  amounted  to  nothing  more  than 
a  request  that  the  sale  be  made  at  an  earlier  day."  It  appears 
clearly,  in  my  opinion,  that  these  cases  are  authorities  for 
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the  proposition  that  an  absolute  power  of  sale  given  to 
executors  or  trustees  is  not  rendered  void  as  suspending 
the  power  of  alienation  for  a  period  not  measured  by  lives, 
either  by  the  non-action  of  the  executor  or  trustee,  by  reason 
of  the  exercise  of  their  own  discretion  or  out  of  consideration 
for  a  request  or  an  indication  of  the  desire  of  the  testator,  and 
have  no  bearing  upon  the  questions  under  consideration  in  the 
instant  case. 

The  language  used  by  the  testatrix  in  the  instant  case  is 
not  a  mere  request  or  an  expression  of  a  desire.  It  is  a 
mandatory  requirement.  It  is  as  follows:  "  It  is  my  will 
and  I  do  order  and  direct  my  executor  hereinafter  named, 
as  soon  as  may  be  after  my  decease  to  sell,  either  at  public 
or  private  sale  and  convert  into  money  all  the  real  and 
personal  property  and  estate  of  which  I  shall  die  seized  and 
possessed."  In  my  opinion  this  clause  is  mandatory,  not 
only  that  the  executor  shall  sell,  but  as  to  time  of  sale,  which 
is  to  be  "  as  soon  as  may  be  "  after  the  decease  of  the  testatrix. 
There  are  no  words  in  the  clause  that  imply  discretion  as  to 
time  of  sale,  such  as  ''  as  soon  as  convenient,"  or  when  ^'  he 
shall  deem  it  advantageous  "  or  *'  for  the  best  interest  of  the 
estate."  The  majority  of  the  court  hold  that  these  words 
add  nothing,  and  apply  the  rule  that  would  be  applicable 
if  these  words  were  entirely  eliminated.  In  construing  a  will, 
effect  must  be  given  to  every  word  used  by  the  testator.  It 
is  not  to  be  presiuned  that  words  were  idly  used,  and  if  in  the 
ordinary  use  of  language  they  have  a  well-defined  meaning 
the  presumption  is  that  the  testator  intended  that  to  be  done 
which  the  language  used  fairly  imports. 

The  effect  of  the  words  "  as  soon  as  may  be,"  must  be 
ascertained.  The  word  "may  "  means  "to  have  power;  have 
ability;  be  able;"  have  opportunity.  (Century  Dictionary.) 
Therefore,  used  in  their  ordinary  sense,  the  words  "  sell  as 
soon  as  may  be  after  my  decease  "  mean  as  soon  after  my 
decease  as  the  executor  has  the  power,  ability  and  oppor- 
tunity to  sell,  he  shall  sell.  While  I  do  not  find  that  this 
exact  phrase  has  been  judicially  construed  in  this  State,  the 
words  "may  be"  as  used  in  the  CJonstitution  have  been  given 
the  meaning  above  stated.  The  Legislature  is  required,  after 
a  State  census,  to  so  alter  the  Senate  districts  "  that  each 
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Senate  district  shall  contain  as  nearly  as  may  be  an  equal 
number  of  inhabitants."  (Const,  art.  3,  §  4.)  It  was  held 
that  this  provision  must  be  so  construed  ''  as  to  require  that 
the  Legislature  in  dividing  the  State  into  Senate  districts 
make  as  close  an  approximation  to  exactness  in  number  of 
inhabitants  as  reasonably  possible  in  view  of  the  other  con- 
stitutional provisions,  and  that  such  approximation  is  the 
limit  of  legislative  discretion."  {Matter  of  SherriU  v.  O'Brien, 
188  N.  Y.  185,  207.)  Thus  giving  the  words  "as  may  be " 
to  be  as  they  are  able  to  do  under  the  circumstances.  I  have 
carefully  examined  all  the  cases  cited  in  the  majority  opinion. 
A  review  of  them  might  be  valuable  and  will  materially  aid 
in  formulating  the  rule  to  be  applied  in  the  case  at  bar. 
BenUey  v.  Ward  (116  Mass.  333)  deals  with  a  statute  relating 
to  coiu*t  practice  requiring  exceptions  to  be  filed  in  the 
Supreme  Court  "  as  soon  as  may  be "  after  the  question 
of  law  was  reserved  and  made  a  matter  of  record  in  the 
Superior  Court.  The  court  held  that  this  prescribed  no 
definite  time,  that  the  circumstances  should  govern,  and  said, 
''  we  are  of  opinion  that  in  any  case  in  which  no  special 
circumstances  are  shown,  exceptions  not  entered  in  this  court 
within  a  month  after  the  final  adjournment  of  the  t^rm  at 
which  they  were  allowed  cannot  be  deemed  to  be  entered  '  as 
soon  as  may  be.'  " 

In  Nunez  v.  David  (19  Wall.  560),  an  agreement  to  pay 
a  sum  of  money  '^  as  soon  as  the  crop  can  be  sold  or  the 
money  raised  from  any  other  source,"  the  coiuii  said:  "  The 
stipulations  secured  to  the  defendants  a  reasonable  amount 
of  time  within  which  to  procure  in  one  mode  or  the  other 
the  means  necessary  to  meet  the  liability.  Upon  the  occiu*- 
rence  of  either  of  the  events  named,  or  the  lapse  of  such  time, 
the  debt  became  due." 

In  Simon  v.  Eigen  (152  App.  Div.  399)  the  agreement 
was,  on  the  receipt  of  a  general  release,  to  pay  whatever 
sum  might  be  realized  on  a  sale  of  certain  property  over 
and  above  a  certain  amount,  but  only  to  the  extent  of  a 
specified  sum,  which  was  held  to  create  an  obligation  to  sell 
the  property  within  a  reasonable  time  after  receiving  the 
release. 

The  case  of  Waddell  v.  Reddick  (24  N.  C.  [2  Ire.  L.]  424) 
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construed  a  contract  by  a  planter  to  deliver  cotton  grown  on 
his  plantation  "  as  soon  as  it  can  be  picked  out  and  shipped." 
It  was  held  that  he  was  not  thereby  restricted  to  the  shortest 
possible  time  in  which^  by  any  means  or  upon  any  terms,  he 
could  convey  the  cotton  to  a  seaport,  but  that  he  was  only 
bound  to  employ  the  usual  means  of  transportation,  and, 
therefore,  had  a  right  to  wait  a  reasonable  time  to  avail  him- 
self of  that  mode.  It  appeared  that  he  had  availed  himself 
of  the  usual  mode  at  the  earliest  possible  time  and  had  paid 
an  extra  freight  charge  to  expedite  the  shipment. 

In  Arthur  v.  Wright  (57  Hun,  22;  aflfd.,  132  N.  Y.  547) 
the  contract,  dated  May  twenty-fifth,  was  for  the  sale  of 
wheat  in  Duluth  to  be  delivered  in  Buffalo  as  soon  as  possible. 
The  court  said:  "  It  was  the  duty  of  the  plaintiffs,  under  this 
contract  to  obtain  the  wheat  and  ship  the  same  from  Duluth 
with  all  reasonable  dispatch,  and  to  deliver  the  same  in 
Buffalo  in  the  usual  course  of  lake  navigation.  *  ♦  ♦  xhe 
known  difficulty  of  procuring  transportation  could  furnish 
no  excuse  for  delay.  The  defendants  were  entitled  to  an 
exact  performance  by  the  plaintiffs  of  their  contract  to  ship 
promptly  and  to  deliver  within  a  reasonable  time.  Failing 
in  this,  they  have  no  ground  of  complaint  against  the  defend- 
ants for  refusal  to  accept  the  wheat  on  the  eighteenth  day  of 
June." 

In  Tobias  v.  Lissberger  (105  N.  Y.  404)  old  iron  was  sold 
"  for  prompt  shipment  by  sail  from  Europe,  and  for  delivery 
on  dock  at  the  port  of  New  York."  On  the  next  day  after 
the  making  of  the  contract,  iron  answering  the  description 
was  shipped  on  board  a  vessel  lying  in  a  port  upon  a  river 
in  Germany  which  was  then  unnavigable  by  reason  of  being 
frozen  over.  On  the  first  day  possible  the  ship  sailed,  and 
after  a  voyage  of  ordinary  length  arrived  at  the  port  of  New 
York.  Held,  not  a  compliance  with  the  contract;  the  iron 
could  have  been  shipped  from  any  port  in  Europe  and  the 
defendants  were  entitled  to  such  timely  delivery  as  would 
follow  an  effective  shipment. 

In  McNally  v.  Phoenix  Ins.  Co.  (137  N.  Y.  389)  the  poUcy 
provided  that  a  sworn  statement  of  proofs  of  loss  should  be 
furnished  as  soon  as  possible  after  the  fire.  Held,  "  The 
plaintiffs  were  doubtless  bound  to  furnish  them  within  a 
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reasonable  tune,  and  no  claim  was  or  can  be  made  that  a 
delay  of  ten  days  was,  as  matter  of  law,  under  the  circum- 
stances, imreasonable." 

Philadelphia,  Wilmington  &  Baltimore  Railroad  Co.  v. 
Williama  (54  Penn.  St.  103)  was  an  action  by  Williams  for 
trespass  alleging  that  the  company  by  the  construction  of  a 
turnout  from  their  main  track  to  an  engine  house  obstructed 
his  right  of  way  in  an  alley  and  a  watercourse,  claiming  that 
the  company  had  no  right  to  build  the  turnout  as  the  charter 
authorized  it  ''  as  soon  as  they  conveniently  can,  to  locate 
and  construct  a  railroad  of  one  or  more  tracks ''  and  "  to 
make,  construct  and  erect  *  *  *  all  the  works  and 
appendages  necessary  for  the  convenience  of  the  said  com- 
pany for  the  use  of  said  railroad/'  The  court  held:  "  The 
expression  'as  soon  as  they  can  conveniently  locate  and 
construct'  is  not  a  limitation  upon  the  power  to  compel 
the  company  to  exercise  its  whole  authority  in  the  very 
begiiming,  when  the  demands  of  business  are  few.  It  would 
be  an  unreasonable  construction  of  its  charter  to  require 
provision  to  be  made  for  all  the  unknown  wants  of  the  future. 
The  increase  in  trade  and  business,  and  the  changes  taking 
place,  often  require  new  and  increased  facilities." 

In  Van  Rensselaer  v.  Van  Rensselaer  (113  N.  Y.  207)  the 
will  provided:  "  I  hereby  give  and  bequeath  to  my  sister 
Elizabeth  the  sum  of  ten  thousand  dollars,  to  be  paid  by  my 
executors  when  it  shall  be  convenient  for  them,  without  regard 
to  the  time  fixed  by  law,  out  of  the  moneys  derived  from  the 
sale  of  the  Van  Schaick  farm,  *  *  .  *  or  otherwise  if  it 
shall  seem  best  to  them."  The  court  said :  ''He  [the  testator] 
knew  that  the  amount  and  time  of  the  sales  would  be  uncer- 
tain, and,  lest  for  that  reason  the  general  estate  might  be 
drawn  upon  to  pay  Elizabeth,  he  made  her  legacy  payable 
at  the  convenience  of  the  executor.  But  that  convenience 
respected  the  situation  of  the  estate,  and  not  the  choice  or 
arbitrary  wiU  of  the  executor;  and  when  money  enough  was 
realized  from  the  sales  to  pay  Elizabeth  from  that  designated 
source,  there  was  no  excuse  for  further  delay,  the  legacy 
became  due  and  payable,  and  the  executor  who  misappropri- 
ated the  money,  and  the  legatee  who  wrongfully  accepted 
and  retained  it,  became  aUke  liable  for  its  payment," 
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The  case  of  Matter  of  Hodgman  (140  N.  Y.  421)  throws  no 
light  upon  the  instant  case.  The  will  provided:  ''  I  desire 
the  legacies  to  my  wife  paid  as  soon  after  my  death  as 
convenient  to  my  executors/'  The  wife  was  one  of  the 
executors  and  accepted  the  principal  of  the  legacies  without 
demur.  Ten  years  later  she  demanded  interest  for  delayed 
payment.  The  coiu*t  held  that  there  was  nothing  to  show 
that  the  payment  had  been  imduly  delayed  and  that  she  was 
estopped  from  raising  the  question. 

TTie  case  of  Adams  v.  Foster  (59  Mass.  156)  is  very  illimii- 
nating.  The  action  was  brought  to  recover  on  an  agreement 
that  the  defendants  would  "  forthwith  as  soon  as  may  be  " 
sell  a  schooner  "  for  the  largest  sum  that  they  could  reasonably 
obtain  for  her  "  and  pay  the  proceeds  to  the  plaintiff.  At 
the  time  of  the  making  of  the  agreement  the  schooner  was 
at  sea.  She  arrived  two  days  later  and  two  days  thereafter 
sailed  for  Yarmouth  for  the  purpose  of  obtaining  a  new 
register,  the  old  one  having  been  lost.  Within  eight  or  nine 
days  thereafter  she  was  wrecked.  The  Supreme  Court  approved 
of  the  charge  of  the  trial  judge  ^'  That  the  defendants  were  to 
have  the  time  necessary  to  sell  the  vessel;  that  they  were  not 
to  sell  her  for  a  nominal  but  for  a  reasonable  sum;  that  iJiey 
were  to  take  measures,  immediaiely  to  effect  a  sale  and  were 
to  sell  her  wi^in  such  time  as  a  mxm  diligent  in  business  could 
have  sold  her  in  the  manner  and  for  the  object  specified  in 
the  contract;  that  if  her  registry  was  lost,  and  a  new  registry 
would  be  necessary,  before  the  vessel  could  be  sold,  they  were 
to  attend  to  that,  and  were  to  have  tAe  time  requisite  to  perform 
all  the  acts  necessary  to  complete  the  sale  and  vest  the  t'Me;  and 
that  if  the  jury  were  satisfied  that  the  defendants,  acting  as 
men  diligent  in  husinesSy  could  not  have  effected  the  sale  before 
she  was  lost,  they  would  not  be  liable."  (Italics  are  mine.) 
In  my  opinion  the  underlying  principles  in  these  cases  give 
the  rules  that  should  be  applied  in  the  instant  case.  The 
executor  was  required  to  immediately  do  the  things  necessaxy 
to  enable  him  to  complete  the  sale  and  vest  the  title  in  the 
purchaser,  and  when  he  had  the  ability  to  do  this  to  offer  the 
stocks  for  sale.  There  was  a  ready  market  for  them  as  the 
larger  proportion  of  the  securities  were  daily  dealt  in  upon 
the  Stock  Exchange,  and  the  remainder  had  a  ready  market 
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in  auction  sales.  The  market  for  eight  months  after  the 
executor  qualified  was  normal  and  for  at  least  sixty  dajrs 
thereafter  prices  could  have  been  realized  in  excess  of  the 
inventoried  value.  The  executor  testified  that  he  thought  the 
securities  had  a  higher  value  than  the  then  market  price, 
and  that  he  talked  the  general  situation  over  with  financiers 
and  others  familiar  with  market  conditions  and  came  to  the 
conclusion  that  the  securities  would  command  higher  prices 
in  the  faU  of  1914. 

The  residuary  legatees  filed  objections  to  the  account,  and 
this  appeal  is  concerned  with  the  claim  that  is  made  by  the 
residuary  legatees  that  the  loss  to  the  estate  occasioned  by 
the  delay  in  the  sale  of  the  securities  should  be  charged  against 
the  executor  and  that  the  executor's  account  should  be 
surcharged  in  the  sum  of  $8,100.90.  The  sales  of  the  securities 
were  made  within  eighteen  months  of  the  death  of  the  testatrix. 
The  residuary  legatees  claim,  however,  that  as  the  will 
required  that  the  executor  should  sell  ''  as  soon  as  may  be 
after  my  decease,"  the  executor's  time  was  lindted  thereby 
in  which  to  sell  and  that  he  should  have  sold  within  sixty 
days.  There  is»  and  there  can  be,  no  definite  period  of  time 
within  which  an  executor,  who  is  directed  to  convert  an  estate 
into  money,  must  sell  the  assets.  Each  case  must  be  deter- 
mined on  its  own  facts,  and  the  test  to  be  applied  in  the 
absence  of  a  mandatory  direction  to  sell  is,  given  the  facts 
and  conditions  of  the  case,  did  the  executor  act  with  the 
diligence  and  prudence  of  prudent  and  intelligent  men  in 
the  management  of  their  own  affairs?  If  he  did,  and  loss 
ensues,  he  cannot  be  held  liable.  If  he  did  not,  then  he  must 
make  good  to  the  estate  a  resulting  loss.  There  has  been  a 
disposition  of  the  courts  to  recognize,  in  the  period  allowed 
for  administration  of  the  estate  before  an  executor  can  be 
compelled  to  account,  as  fixing  a  reasonable  period  for  the 
exercise  of  the  power  of  sale.  But "  In  this  State,  at  all  events, 
there  is  no  arbitrary  standard.  The  executor,  here,  cannot 
be  compelled  to  account  until  after  eighteen  months;  and 
yet  it  may  be  his  duty  to  sell  even  earlier  than  that,  or 
to  wait  even  longer,  according  to  the  circiunstances  of 
particular  cases,  and  the  exigencies  which  exist.  Where  no 
modifjdng  facts  are  shown  to  shorten  or  lengthen  the  reason- 
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able  time,  the  period  of  eighteen  months  may  serve  as  a  just 
standard."     {Matter  of  Weston,  91  N.  Y.  502,  510.) 

In  the  case  at  bar  there  was  a  very  potent  modifying  fact 
to  shorten  the  time,  in  the  will  of  the  testatrix  in  the  execution 
of  which  her  intention  has  controlling  effect.  The  direction 
was  for  the  executor  to  sell  ''  as  soon  as  noiay  be  after  my 
decease."  This  phrase  recognizes  that  some  delay  will  be 
necessary  to  enable  the  executor  to  give  title,  and  incident 
upon  transfer  tax  and  other  proceedings,  but  the  requirement 
is  mandatory  that  when  the  executor  is  in  position  to  do 
so  he  must  sell  in  the  absence  of  extraordinary  conditions. 
It  may  be  that  a  prudent  business  man  dealing  with  his  own 
securities  in  his  possession  and  being  under  no  obligation  to 
sell,  would  have  been  justified  by  such  considerations  as  here 
appear  in  holding  the  securities  until  the  fall.  But  the 
executor  was  not  in  that  position.  The  obligation  on  him 
was  to  sell  as  soon  as  he  was  able.  The  test  is,  did  he  dis- 
charge that  obligation  with  the  diligence  that  a  prudent 
business  man  would  had  he  been  intrusted  with  the  securities 
of  another  under  similar  instructions.  In  my  opinion  he  did 
not,  and,  therefore,  is  liable  to  the  estate  for  the  loss  that 
resulted,  determined  by  the  amount  that  the  executor  could 
have  realized  if  he  had  sold  promptly,  which  may  be  taken 
at  the  inventory  value,  less  the  amount  actually  realized, 
which  was  proved  to  be  $8,100.90,  with  which  amount  his 
account  should  be  siu*charged. 

Sheabn,  J.,  concurred. 

Decree  aflSrmed,  with  costs  to  executor  to  be  paid  by 
appellants  personally. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Charles  A.  Runk  and  Daniel  J.  Mooney,  as  Temporary 
Administrators,  etc.,  of  Jessie  Gillender,  Deceased. 

The  Missionary  Society  of  Saint  Paul  the  Apostle  in 
THE  State  of  New  York,  Appellant;  Charles  A.  Runk 
and  Daniel  J.  Mooney,  as  Temporary  Adntiinistrators, 
etc..  Respondents. 

First  Department,  Febniary  1,  1918. 

Ixeeuton  and  adminlstraton  —  right  of  temporary  administrator 
who  is  also  an  attorney  at  law  to  compensation  for  legal  senriees 
—  such  administrator  not  entitled  to  commissions  calculated 
upon  fee  value  of  real  estate  —  Code  Civil  Procedure,  section  2763, 
as  amended,  construed. 

Under  section  2753  of  the  Code  of  Civil  Procedure,  as  amended  by  chapter 
596  of  the  Laws  of  1916,  providing  that  on  the  settlement  of  the  account 
of  any  executor  or  administrator  if  he  be  an  attorney  and  counselor  at  law 
and  shall  have  rendered  legal  services  in  connection  with  his  official 
duties,  the  surrogate  must  allow  him  such  compensation  for  his  legal 
services  as  shall  appear  to  be  just  and  reasonable,  a  temi>orary  administrator 
who  is  an  attorney  and  counselor  at  law  is  entitled  to  an  allowance 
for  his  legal  services  rendered  to  the  estate. 

A  temporary  administrator  is  not  entitled  to  commissions  upon  the  fee 
value  of  real  estate  placed  in  his  i)08sess]on  for  the  pmpose  of  receiving 
rents  and  profits.  He  cannot  be  said  to  have  **  received  "  said  property 
within  the  meaning  of  section  2753  of  the  Code  of  Civil  Procedure,  as 
amended  by  chapter  596  of  the  Laws  of  1916,  which  provides  that  "  The 
value  of  any  real  or  personal  property,  and  the  increment  thereof,  received, 
distributed  or  delivered,  shall  be  considered  as  money  in  making  com- 
putation of  commissions." 

Appeal  by  the  Missionary  Society  of  Saint  Paul  the  Apostle 
in  the  State  of  New  York  from  part  of  a  decree  of  the  Surro- 
gate's Court  of  the  county  of  New  York,  entered  in  said 
Surrogate's  Court  on  the  9th  day  of  August,  1917. 

Edward  J.  McGuirey  for  the  appellant. 

Charles  A.  Runk,  for  the  respondent  in  person. 

Charles  H.  TvJUU,  of  counsel,  for  the  respondent  Daniel 
J.  Mooney. 
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Scott,  J.: 

This  is  an  appeal  from  a  decree  of  the  Surrogate's  Ck)urt 
in  the  county  of  New  York  settling  the  accounts  of  the 
temporary  administrators  of  the  estate  of  Jessie  Gillender, 
deceased. 

Miss  Gillender,  the  decedent,  died  on  February  25,  1916, 
leaving  a  last  will  and  testament  by  which  she  disposed  of  a 
considerable  estate  consisting  partly  of  realty  and  partly  of 
personal  property.  A  contest  arose  over  the  probate  of  her 
will  pending  which  the  accotmtants  were  appointed  temporary 
administrators  of  her  personal  property.  They  were  also 
directed  to  take  possession  of  her  real  estate  and  to  receive 
its  rents  and  profits,  being  authorized  to  make  leases  for 
terms  not  exceeding  one  year.  They  entered  upon  the  per- 
formance of  their  duties  and  duly  fulfilled  them  until  May 
23,  1917,  when  the  will  was  admitted  to  probate  and  letters 
testamentary  issued  to  the  executors  named  therein. 

The  temporary  administrators  have  presented  their  accoimts 
to  the  surrogate  and  they  have  been  settled  and  approved. 

The  appellant,  the  residuary  legatee  named  in  the  will, 
makes  but  two  objections  to  the  decree,  as  follows:  First, 
it  objects  to  the  allowance  to  one  of  the  temporary  admin- 
istrators of  a  sum  for  counsel  fees  for  services  rendered  to 
the  temporary  administrators;  and  second,  it  objects  to  the 
allowance  to  the  other  temporary  administrator  of  commis- 
sions calculated  upon  the  fee  value  of  the  real  estate  which 
forms  a  part  of  the  estate. 

As  to  the  first  objection: 

One  of  the  temporary  administrators  was  Charles  A.  Runk, 
Esq.,  a  capable  and  experienced  member  of  our  bar,  who 
had  been  for  a  long  time  the  friend  and  legal  adviser  of  the 
decedent,  and  who  was  named  as  one  of  the  executors  of  her 
will.  It  was  arranged  between  the  two  temporary  admin- 
istrators that  Mr.  Runk  should  attend  to  such  legal  matters 
as  might  arise,  and  no  question  is  made  as  to  the  extent  or 
the  value  of  his  services. 

Although  temporary  or  special  administrators,  formerly 
termed  collectors,  have  been  provided  for  by  statute  ever  since 
the  year  1837  (See  Laws  of  1837,  chap.  460,  §§  23,  24),  ho 
statute  has  ever  specifically  fixed  their  compensation,  but  it 
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has  long  been  the  rule  to  compensate  them  at  the  same  rate  as 
is  allowed  by  law  to  executors  and  administrators.  (Green  v. 
Sanders,  18  Hun,  308;  Matter  of  Duncan,  3  Redf.  153; 
Matter  of  Hurst,  111  App.  Div.  460;  Matter  of  King,  122  id. 
354.)  And  in  a  proper  case  it  has  also  been  the  established 
rule  to  allow  temporary  administrators  to  pay  reasonable 
coimsel  fees  for  services  rendered  in  the  course  of  the  admin- 
istration of  the  estate  by  them.  (Matter  of  Stokes,  1  Dem. 
260;  Matter  of  King,  supra.)  Thus  the  compensation  and 
allowance  to  be  made  to  temporary  administrators  have  been 
conformed  by  analogy  to  those  made  to  executors  and  adminis- 
trators. Prior  to  1916  an  executor  or  administrator  could 
not  receive  any  compensation,  beyond  his  commissions,  for 
legal  services  rendered  to  the  estate.  By  chapter  596  of  the 
Laws  of  1916,  section  2753  of  the  Code  of  Civil  Procedure  was 
amended  in  this  regard  so  as  to  provide  that  "  on  the  settle- 
ment of  the  account  of  any  executor,  administrator,  guardian 
or  testamentary  trustee,  the  surrogate  must  allow  to  him  his 
just,  reasonable  and  necessary  expenses  actually  paid  by  him, 
and  if  he  be  an  attorney  and  counselor-at-law  of  this  State, 
and  shall  have  rendered  legal  services  in  connection  with  his 
official  duties,  such  compensation  for  such  legal  services  as 
shall  appear  to  the  surrogate  to  be  just  and  reasonable." 
This  amendment  does  not  in  terms  apply  to  temporary 
administrators,  but  since  the  fees  and  allowances  to  such 
administrators  have  in  the  past  always  been  conformed  to 
those  allowed  to  executors  and  administrators,  the  same 
analogy  should  continue  to  be  observed,  and  since  Mr.  Runk, 
if  he  had  been  acting  as  executor  from  June  24,  1916,  to 
May  23,  1917,  would  have  been  entitled  to  an  allowance  for 
legal  services  rendered  to  the  estate,  he  should  receive  a  like 
allowance  for  legal  services  performed  while  he  was  temporary 
administrator.  The  amendment  has  raised  the  ban  which 
before  its  enactment  limited  executors,  administrators,  etc., 
to  their  legal  commissions,  no  matter  how  competent  they 
may  have  been  as  lawyers,  and  how  valuable  may  have  been 
their  legal  services  rendered  to  the  estate.  The  passage  of 
the  amendment  marks  a  change  in  the  policy  of  the  State 
in  this  regard,  and  in  respect  of  fees  for  legal  services  there 
is  now  no  reason  why  temporary  administrators  shoidd  not 
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stand  upon  the  same  footing  as  executors  and  administrators 
as  they  long  have  in  other  respects  so  far  as  concerns  their 
commissions  and  the  compensation  of  their  counsel.  So  far 
as  the  first  objection  is  concerned  the  appeal  must  fail. 

As  to  the  second  objection : 

Mr.  David  J.  Mooney,  one  of  the  temporary  administrators, 
claims  and  has  been  awarded  conmiissions  upon  the  fee  value 
of  the  real  estate  comprised  in  the  estate,  in  addition  to  his 
commissions  upon  the  personalty  and  the  cash  which  has 
passed  through  his  hands.  The  basis  for  this  claim,  for 
which  no  precedent  is  cited  to  us,  is  foimd  in  that  portion 
of  section  2753  of  the  Code  of  Civil  Procedure,  as  amended 
by  Laws  of  1916,  chapter  596,  which  reads  as  follows:  "  The 
value  of  any  real  or  personal  property,  and  the  increment 
thereof,  received,  distributed  or  delivered,  shall  be  considered 
as  money  in  making  computation  of  commissions.  But  this 
shall  not  apply  in  case  of  a  specific  legacy  or  devise." 

This  clause  relates  only  to  property,  whether  real  or  personal, 
"  received,  distributed  or  delivered,"  and  unless  the  temporary 
administrators  may  be  said,  in  legal  contemplation,  to  have 
"received"  the  real  estate  it  is  clear  that  they  are  not 
entitled  to  commissions  upon  its  value.  Ordinarily,  executors 
and  administrators,  as  such,  have  nothing  to  do  with  the 
real  estate,  and  can  neither  "receive"  nor  "deliver"  it,  and 
temporary  administrators  stand  in  the  same  position.  They 
are  mere  collectors  or  conservators  of  the  personal  estate,  to 
hold  and  protect  it  until  permanent  executors  or  adminis- 
trators are  appointed.  It  is  true  that  by  section  2600  of  the 
Code  of  Civil  Procedure  the  surrogate  may,  as  he  did  in  this 
case,  authorize  a  temporary  administrator  to  take  possession 
of  the  real  property  belonging  to  the  estate  and  to  receive 
the  rents  and  profits  thereof.  It  is  quite  clear  that  such  an 
authorization  does  not  confer  upon  a  temporary  administrator 
any  title  to  the  real  property  or  any  other  right  than  to  take 
such  possession  as  may  be  necessary  to  collect  the  revenue 
therefrom.  In  no  legal  sense  can  he  be  said  to  "  receive  " 
the  peal  property  as  that  word  is  used  in  the  section  above 
referred  to.  His  relation  to  the  real  property  is  exactly 
analogous  to  the  frequent  case  of  a  receiver  of  the  rents  of 
mortgaged  premises  during  the  pendency  of  a  foreclosure 
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suit.  Such  a  receiver  has  authority  to  take  possession  of  the 
realty  for  the  purpose  of  collecting  the  rents,  and  may  make 
such  expenditures  thereon  for  the  preservation  of  the  property 
as  the  court  appointing  him  may  authorize,  but  no  court 
would  listen  for  a  moment  to  a  claim  by  such  a  receiver  that 
he  should  be  paid  contunissions  upon  the  fee  value  of  the 
property  which  is  the  subject  of  the  foreclosure  suit.  The 
claim  of  the  temporary  administrator  has  no  better  basis  for 
its  support.  In  so  far  as  concerns  the  allowance  to  Mr. 
Mooney  of  commissions  amounting  to  $3,925  upon  the  fee 
value  of  the  real  estate  the  decree  is  erroneous  and  must 
be  modified. 

The  decree  will,  therefore,  be  modified  by  reducing  the 
conmiission  allowed  to  the  accoimtant  Daniel  J.  Mooney  to 
$4,313.80,  and  as  so  modified  aflBrmed,  with  costs  to  appellant 
and  to  Charles  A.  Runk,  respondent,  payable  out  of  the  estate. 

Clarke,  P.  J.,  Laughlin,  Page  and  Shearn,  JJ.,  concurred. 

Decree  modified  as  stated  in  opinion  and  as  modified 
aflSrmed,  with  costs  to  appellant  and  to  respondent  Runk 
payable  out  of  the  estate.    Order  to  be  settled  on  notice. 


The  People  op  the  State  of  New  York  ex  rel.  The  Long 
Island  Railroad  Company,  Relator,  v.  The  Public 
Service  Commission  op  the  State  op  New  York  for 
THE  First  District  and  Oscar  S.  Straus  and  Others,  as 
Commissioners,  Constituting  the  Public  Service  Commission 
of  the  State  of  New  York  for  the  First  District,  Respondents. 

First  Department,  February  1,  1918. 

BailroacU  —  right  of  railroad  company,  ordered  by  Public  Senrice 
Commission  to  change  and  alter  its  linos,  to  aUowance  for  expense 
of  remoTing  tracks  and  structures  of  other  companies. 

Where  a  railroad  Gompany,  in  order  to  make  changes  and  alterations  in  its 
lines  pursuant  to  a  direction  of  the  Public  Service  Commission  under 
section  91  of  the  Railroad  Law,  is  forced  to  shift  and  relocate  the  tracks 
of  trolley  companies  and  the  subngurface  structures  of  a  gas  company 
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and  a  water  company,  after  unsuccessful  efforts  to  come  to  an  a^nc^eement 
with  said  comi>ani68,  with  the  knowledfi:e  of  the  Public  Service  Com- 
mission which  took  no  action  therein,  said  railroad  company  is  entitled 
to  have  the  expense  of  relocating  said  tracks  and  sub-surface  structiu'es 
allowed  and  apportioned  when  the  work  was  completed. 
It  is  also  entitled  to  an  apportionment  of  the  fees  paid  to  corporation 
inspectors  pursuant  to  section  391  of  the  Greater  New  York  charter. 

Certiorari  issued  out  of  the  Supreme  Court  and  attested 
on  the  21st  day  of  June,  1917,  directed  to  the  Public  Service 
Commission  of  the  State  of  New  York  for  the  First  District 
and  to  the  Commissioners  thereof,  conmianding  them  to  certify 
and  return  to  the  office  of  the  clerk  of  the  county  of  New  York 
all  and  singular  their  proceedings  had  in  allowing  and  appor- 
tioning certain  expense  connected  with  the  elimination  of  a 
grade  crossing. 

Alfred  A.  Gardner  of  counsel  [Joseph  F.  Keany  with  him  on 
the  brief],  for  the  relator. 

Oliver  C.  Semple  of  counsel  [Robert  J.  Farrington  with  him 
on  the  brief;  William  L,  Ransom,  attorney],  for  the  respondents. 

Edward  J.  Crummey  of  counsel  [CvUen  &  Dykman,  attor- 
neys], for  the  intervening  relator,  the  Newtown  Gas  Company. 

Vincent  Victory  of  counsel  [William  P.  Burr,  Corporation 
Counsel],  for  the  city  of  New  York. 

Scott,  J.: 

The  relator  has  sued  out  a  writ  of  certiorari  for  the  purpose 
of  reviewing  an  order  of  the  Public  Service  Commission  for 
the  First  District  allowing  and  apportioning  the  expense 
incurred  by  said  relator  in  complying  with  the  order  of  said 
Commission  for  the  elimination  of  a  grade  crossing.  The 
objection  made  to  the  order  is  that  the  Commission  has 
refused  to  allow  and  apportion  certain  items  of  expense  con- 
cededly  incurred  by  relator  in  and  about  carrjdng  out  the 
elimination  order. 

In  the  year  1911  the  Public  Service  Commission,  on  its 
own  initiative  and  pursuant  to  section  91  of  the  Railroad 
Law  (Consol.  Laws,  chap.  49  [Laws  of  1910,  chap.  481],  as 
amd.),  ordered  the  relator  to  make  such  changes  and  altera- 
tions in  its  lines  at  the  intersection  of  Metropolitan  avenue 


Digitized  by 


Google 


People  ex  rel.  L.  I.  R.  R.  Co.  v.  Pub.  Sbrv.  Comm.    467 

App.  Biv.]  First  Department,  February,  1918. 

and  Fresh  Pond  road  as  would  eliminate  and  abolish  the  grade 
crossing  at  that  point.  In  order  to  make  these  changes  it 
became  necessary  to  shift  and  relocate  the  tracks  of  two 
trolley  railroad  companies  operating  on  the  surface,  as  well 
as  the  sub-surface  structures  of  the  Newtown  Gas  Company, 
and  the  Citizens  Water  Supply  Company.  The  cost  of  doing 
this  work  was  borne  by  the  relator,  and  amoimted  to 
$16,766.29,  and  no  question  is  made  as  to  its  reasonableness. 
The  Railroad  Law  (§  94,  as  amd.)  provides  that  the  cost  of 
making  such  a  change  of  grade  shall  be  borne  in  the  propor- 
tion of  fifty  per  cent  by  the  railroad  company,  twenty-five  per 
cent  by  the  State  and  twenty-five  per  cent  by  the  mimici- 
pality  within  whose  limits  the  change  is  made,  and  which  in 
the  present  case  is  the  city  of  New  York.  The  expense  is  to  be 
paid  in  the  first  instance  by  the  railroad  company,  and  at  the 
conclusion  and  acceptance  of  the  work  an  accounting  is  to  be 
had  before  the  Public  Service  Commission,  when  the  amounts 
payable  respectively  by  the  railroad  company,  the  State  and 
the  municipality  are  to  be  determined.  All  this  has  been 
done  in  the  present  case,  but  the  Public  Service  Commission 
by  the  order  referred  to  has  refused  to  allow  ai^d  apportion 
the  above-mentioned  sum  of  $16,766.29,  leaving  the  relator 
to  bear  the  whole  of  that  expense. 

It  is  conceded  that  the  work  for  which  this  expense  has 
been  incurred  was  necessary  to  be  done  by  someone  in  order 
that  the  required  change  of  grade  should  be  made,  and  no 
question  is  made  either  but  that  the  relator  actually  incurred 
the  expense  or  that  the  cost  was  reasonable.  Prima  fade, 
therefore,  it  would  appear  that  the  relator  was  entitled  to 
have  this  expenditure  allowed  and  apportioned  as  part  of  the 
expense  of  eliminating  the  grade  crossing. 

The  Public  Service  Commission,  however,  undertakes  to 
justify  its  order  by  the  argument  that  the  expense  of  doing 
the  work,  while  necessary  to  be  done  in  order  to  eliminate 
the  grade  crossing,  should  have  been  paid  for  by  the  trolley 
companies  and  the  water  and  gas  companies,  and  a  somewhat 
elaborate  argument  is  made  with  a  view  to  showing  that 
each  of  these  companies  was  bound  to,  and  could  have  been 
compelled  to  shift  and  relocate  its  own  structures  to  meet 
the  changed  grade.    It  is  not  necessary  to  consider  at  length 
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either  that  argument,  or  those  holding  an  opposite  view  sub- 
mitted by  the  relator  and  by  certain  intervenors.    For  the 
purposes  of  this  appeal  we  assume  that  the  several  companies 
whose  structures  were  interfered  with  could  have  been  com- 
pelled by  the  exercise  of  proper  authority  to  make  the  neces- 
sary shifting  and  relocation  of  those  structures.    (See  New 
Orleans  Gas  Co.  v.  Drainage  Comm.,  197  U.  S.  453.)    But  the 
relator  had  no  power  to  coerce  the  companies.    That  power, 
if  it  rested  anywhere,  rested  with  the  Public  Service  Com- 
mission, and  perhaps,  so  far  as  concerned  the  trolley  com- 
panies, concurrently  with  the  Commission  and  the  board  of 
estimate  and  apportionment.    The  record  shows  that  relator 
made  vigorous  efforts  to  come  to  an  agreement  with  the  com- 
panies whose  structiu-es  were  to  be  dislodged  and  that  the 
Public  Service  Commission  had  knowledge  of  these  eflforts, 
yet  no  action  was  taken  by  the  Commission  to  exercise  the 
authority  which  it  now  claims  that  it  alwa}rs  possessed.    The 
relator  was,  therefore,  placed  in  this  dilemma,  that  it  must 
comply  with  the  order  of  the  Public  Service  Commission  and 
in  order  to  so  comply  the  structures  of  the  companies  men- 
tioned must  be  moved  and  relocated,  yet  it  had  no  power  or 
authority  by  any  process  known  to  the  law  to  compel  the 
companies  themselves,  at  their  own  expense,  to  effect  such 
shift  and  relocation.    The  only  course  left  open  to  it  was  that 
which  it  adopted,  viz.,  to  arrange  for  the  shift  and  relocation 
at  its  own  expense,  and  seek  an  apportionment  of  such  expense 
when  the  work  was  completed.    As  to  the  fees  paid  to  cor- 
poration inspectors  the  expense  seems  also  to  have  been 
necessary.    In  order  to  do  the  work  it  was  necessary  to  open 
the  streets  for  which  a  permit  from  the  borough  president  was 
requisite.     Section  391  of  the  Greater  New  York  charter 
(Laws  of  1901,  chap.  466)  authorizes  the  borough  president 
to  require  payment  of  the  estimated  expense  of  inspection  as 
a  condition  to  granting  such  a  permit.    It  may  be  that  the 
engineers  and  inspectors  of  the  Public  Service  Commission 
could,  if  required,  have  inspected  the  opening  and  closing  of 
the  street  surface,  but  it  does  not  appear  that  this  was  any 
part  of  their  duty,  and  certainly  the  borough  president  was 
not  bound  to  rely  upon  them. 
The  writ  of  certiorari  must  be  sustained  and  the  determina- 
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tion  of  the  Commission  in  the  particulars  specified  be  set 
aside,  with  fifty  dollars  costs  and  disbursements  to  the  relator, 
the  matter  being  referred  back  to  the  Commission  for  the  entry 
of  an  order  in  accordance  with  this  opinion. 

Clarke,  P.  J.,  Laughlin,  Page  and  Shbarn,  JJ.,  concurred. 

Writ  sustained,  determination  of  the  Commission  set  aside 
and  matter  referred  to  the  Commission  as  stated  in  opinion, 
with  fifty  dollars  costs  and  disbursements  to  relator.  Order 
to  be  settled  on  notice. 


Fisher  A.  Baker  and  Others,  as  Trustees  of  the  Trusts 
Created  by  the  Will  of  Ferris  S.  Thompson,  Deceased, 
Respondents,  v.  Louise  Grasset  Thompson,  Appellant, 
Impleaded  with  Trustees  of  Princeton  University  and 
Others,  Respondents. 

First  Department,  February  I,  1918. 

Trust  —  application  and  limitation  of  rule  that  corpiu  of  triut  is 
to  be  maintained  unimpaired  —  apportionment  of  proceeds  of 
sale  of  right  of  triistees  holding  stock  to  purchase  increased 
capital  stock  between  principal  and  income  —  consent  by  bene- 
ficiary to  the  borrowing  of  money  by  tnistees  —  election. 

The  rule  in  Matter  of  Osborne  (209  N.  T.  450),  that  the  principal  of  a  trust 
invested  in  corporate  stock  is  to  be  maintained  unimpaired  and  the 
remainder  awarded  to  the  life  beneficiaries,  is  intended  to  be  applied 
in  a  case  where  the  surplus  of  the  corporation  or  some  part  thereof  is 
distributed  by  dividends  in  cash  or  stock,  or  where  in  liquidation  of  the 
corporation's  business  its  assets  are  sold  and  the  proceeds  distributed 
among  the  stockholders,  or  where  the  corporation  purchases  the  stock  from 
the  trustees,  thereby  in  effect  causing  a  partial  liquidation  of  the  assets. 

Said  rule  should  be  limited  to  those  cases  in  which  there  is  such  a  distri- 
bution of  surplus. 

The  reason  for  the  rule  is  that  the  smrplus  of  the  corporation  represents 
accumulated  income. 

New  shares  of  stock  pmxshased  by  trustees  in  the  exercise  of  subscription 
rights  given  to  the  stockholders  and  the  proceeds  of  the  sale  of  such 
subscription  rights  are  capital  of  the  trust  estate  to  which  the  life 
beneficiary  is  not  entitled.  There  is  no  distribution  of  surplus  in  such 
a  case. 

Hence,  where  a  corporation  increases  its  capital  stock  and  gives  its  stock- 
holders of  record  the  right  to  sabsoribe  for  the  new  stock  at  par  ratably 
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in  proportion  to  their  holdings,  but  such  rights  are  not  accompanied 
by  any  cash  or  stock  dividend,  trustees  holding  stock  of  said  corporation 
in  trust,  who  did  not  exercise  the  right  to  subscribe  for  the  increased 
stock  but  sold  said  rights,  properly  credited  the  sum  realized  to  the 
principal  of  the  trust. 

A  beneficiary,  who  objected  to  a  sale  of  sufficient  stock  held  in  trust  for 
the  purpose  of  paying  a  legacy  and  exi)ense6  of  administration  and  con- 
sented to  the  trustees  borrowing  the  sum  required,  is  not  entitled  to 
object  to  the  account  of  the  trustees  upon  the  ground  that  her  income 
has  been  thereby  diminished  to  the  advantage  of  the  principal,  she  having 
made  an  election  which  she  cannot  withdraw. 

DowuNQ,  J.,  dissented. 

Appeal  by  the  defendant,  Louise  Grasset  Thompson,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiflFs, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  4th  day  of  May,  1917,  as  resettled  by  an  order  made 
on  the  8th  day  of  May,  1917, 

The  judgment  was  rendered  upon  the  report  of  a  referee  and 
the  appeal  is  from  the  whole  thereof,  except  in  so  far  as  it 
approves  the  account  of  the  trustees,  dated  October  7,  1916, 
as  to  the  trusts  for  Jane  De  Witt,  Anna  L.  Roe,  ICatie 
Sullivan,  Mamie  Knipe  and  Mary  Grafton,  and  except  for 
the  clauses  of  said  judgment  numbered  "  Seventh/'  "  Ninth  " 
and  "  Tenth." 

George  S.  Coleman  of  coimsel  [E.  Crosby  Kindieberger 
with  him  on  the  brief],  for  the  appellant. 

George  L.  Shearer  of  counsel  [Morgan  J.  O'Brien  with  him 
on  the  brief;  Stewart  &  Shearer,  attorneys],  for  the  plaintiffs, 
respondents. 

Louis  Dean  Speir  of  counsel  [Warren  S.  Barttett  with  him 
on  the  brief],  for  the  respondent  Princeton  University. 

TaUmadge  W.  Foster,  for  the  respondent  The  New  York 
Skin  and  Gancer  Hospital. 

Page,  J.: 

This  action  was  brought  for  a  judicial  settlement  of  the 
accounts  of  the  plaintiflFs,  as  trustees  of  the  trusts  created  by 
the  will  of  Ferris  S.  Thompson,  deceased.  By  virtue  of  the 
will  of  said  Thompson  the  residuary  estate  was  vested  in  the 
plaintiffs  as  trustees,  so  far  as  the  questions  raised  in  this 
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appeal,  consisting  of  3,500  shares  of  the  stock  of  the  Chase 
National  Bank  to  be  held  by  them  during  the  lifetime  of  his 
wife,  the  income  therefrom  to  be  paid  to  his  wife  and  other 
beneficiaries  therein  mentioned.  On  the  death  of  his  wife, 
he  bequeathed  $200,000  to  Mercy  Hospital  and  Mercy  Orphan 
Asylum,  and  the  remainder  he  bequeathed  to  Princeton 
University.  By  virtue  of  a  trust  agreement  entered  into  in 
his  lifetime,  and  of  a  judgment  of  this  court  in  relation  thereto, 
the  said  trustees  became  vested  with  1,000  shares  of  the 
Chase  National  Bank  stock,  income  thereof  dming  the  life- 
time of  his  wife  to  be  paid  as  provided  in  the  trust  created  by 
his  will,  and  on  her  death  to  be  paid  to  Princeton  University, 
Seaman's  Church  Institute  and  tiie  Skin  and  Cancer  Hospital. 
Thereafter  the  Chase  National  Bank  increased  its  capital) 
stock  from  $5,000,000  to  $10,000,000  and  its  stockholders  of 
record  on  September  7,  1916,  were  given  the  right  to  subscribe 
for  the  new  stock  at  par  ratably  in  proportion  to  their  hold- 
ings, payment  to  be  made  on  or  before  October  2,  1916.  Such 
rights  were  not  accompanied  by  any  cash  or  stock  dividend. 
The  book  value  of  a  share  of  stock  of  the  Chase  National 
Bank  at  the  date  of  Ferris  S.  Thompson's  death  was  $299.70; 
on  the  date  of  the  establishment  of  the  trust  of  the  1,000 
shares  by  the  trust  agreement,  $300.94;  on  the  date  of  the 
establishment  of  the  trust  of  the  residuary  estate,  $301; 
on  September  7,  1916,  $319.06;  on  October  2,  1916,  $317.60, 
and  on  October  3,  1916,  $208.80.  f  The  book  value  of  a  right 
to  subscribe  was  $108.80  on  each  share  of  stock.)  The  trustees 
did  not  exercise  the  right  to  subscribe  for  the  stock  of  the 
bank,  but  on  September  12,  1916,  sold  said  rights,  realizing 
$174  per  share.!  The  sum  thus  realized,  $609,000,  on  the 
rights  incident  to  3,500  shares  and  $174,000  on  the  1,000 
shares,  was  credited  by  the  trustees  to  the  principal  of  the 
respective  trusts.  'The  appellant  claims  that  the  trustees 
should  have  apportioned  the  proceeds,  crediting  to  principal 
sufficient  to  keep  whole  the  value  thereof  which  existed  at 
the  time  of  their  creation,  and  that  the  remainder  should  be 
paid  to  the  life  beneficiaries  as  income./  On  this  basis  it  is 
claimed  that  the  proportion  properly  applicable  to  principal 
would  be  $90.90  per  share  and  $83.10  to  income,  making 
$409,054.95  to  principal  and  $373,945.05  to  income.    Support 
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for  this  basis  of  apportionment  is  claimed  in  the  rule  laid  down 
in  Matter  of  Osborne  (209  N.  Y.  450,  484,  485)  that  the  corpus 
of  the  trust  is  to  be  maintained  unimpaired  and  the  remainder 
awarded  to  the  life  beneficiaries.  "  The  intrinsic  value  of 
the  trust  investment  is  to  be  ascertained  by  dividing  the 
capital  and  the  surplus  of  the  corporation  existing  at  the  time 
of  the  creation  of  the  trust  by  the  number  of  shares  of  the 
corporation  then  outstanding,  which  gives  the  value  of  each 
share,  and  that  amount  must  be  multiplied  by  the  number  of 
shares  held  in  the  trust.  The  value  of  the  investment  repre- 
sented by  the  original  shares  after  the  dividend  has  been  made 
is  ascertained  by  exactly  the  same  method.  The  difference 
between  the  two  shows  the  impairment  of  the  corpus  of  the 
trust."  This  rule  is  intended  to  be  applied  in  a  case  where  the 
surplus  of  the  corporation  or  some  part  thereof  is  distributed 
by  dividends  in  cash  or  stock  or  where  in  liquidation  of  the 
company's  Business  its  assets  are  sold  and  the  proceeds  dis- 
tributed among  the  stockholders,  or  as  was  held  where  the 
corporation  piu"chases  the  stock  from  the  trustees,  thereby  in 
effect  causing  a  partial  liquidation  of  the  assets.  {Matter  of 
Schaefer,  178  App.  Div.  117;  afifd.  on  opinion  of  Scott,  J., 
222  N.  Y.  533,)  The  rule  in  the  Osborne  case,  both  in  reason 
and  authority,  should  be  limited  to  those  cases  where  there  is 
such  a  distribution  of  surplus.  Prior  to  that  case  it  was  the 
law  in  this  State  that  extraordinary  dividends  declared  out  of 
accumulated  profits,  whether  paid  in  cash  or  by  the  issue  of 
stock,  went  to  the  life  beneficiary.  In  so  far  as  such  surplus 
was  accumulated  prior  to  the  creation  of  the  trust,  this  caused 
a  depletion  of  the  value  of  the  capital  of  the  trust  to  the 
unjust  enrichment  of  the  life  beneficiary.  The  rule  was 
established  to  correct  this  inequitable  result,  and  is  a  limita- 
tion and  not  an  extension  of  the  rights  of  the  life  beneficiary, 
as  it  theretofore  existed. 

The  reason  for  this  rule  is  that  the  surplus  of  the  corporation 
represents  accumulated  income.  That  portion  which  was 
earned  prior  to  the  creation  of  the  trust  added  to  the  capital 
stock  represents  its  book  value  at  that  time.  The  income 
which  was  reserved  by  the  company  during  the  period  of  the 
trust,  if  at  any  time,  or  in  any  manner  distributed  to  the 
stocldiolders  equitably  should  go  to  those  who  were  entitled 
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to  the  income  derived  from  the  stock  investment  during  the 
trust  period.  If,  therefore,  the  stock  purchased  in  the  exercise 
of  the  right  given  on  the  increase  of  the  capital  stock  of  the 
corporation  can  be  treated  as  dividends,  then  the  rule  expressed 
in  the  Osborne  Case  (supra)  should  be  sipplied.  It  has  uni- 
formly been  held  in  this  State  that  new  shares  of  stock 
purchased  by  trustees  in  the  exercise  of  subscription  rights 
given  to  the  stockholders,  and  the  proceeds  of  the  sale  of  such 
subscription  rights  are  capital  of  the  trust  estate  to  which 
the  life  beneficiary  is  not  entitled.  {Matter  of  Kemochan, 
104  N.  Y.  618;  Stetoart  v.  Phelps,  71  App.  Div.  91;  aflfd.,  on 
opinion  below,  173  N.  Y.  621;  Robertson  v.  de  Brvlatour, 
188  id.  301;  Richmmd  v.  Richmond,  123  App.  Div.  117; 
aflfd.,  on  opinion  below,  196  N.  Y.  535.)  There  is  no  dis- 
tribution of  surplus  in  such  a  case.  The  income  which  has 
been  reserved  is  still  intact  and  subject  to  distribution  as 
dividends.  If  the  trustees  exercise  the  option  and  piu*chase 
the  stock  the  amount  received  in  dividends  on  such  dis- 
tribution will  be  the  same,  although  the  rate  is  diminished  in 
the  same  proportion  as  the  capital  of  the  company  has  been 
increased.  If  the  trustees  sell  the  rights  the  proceeds  become  a 
part  of  the  capital  and  the  life  beneficiary  will  receive  the 
interest  or  income  derived  therefrom  on  its  investment.  The 
right  to  subscribe  is  an  incident  to  the  ownership  of  the  stock. 
Any  value  that  attaches  thereto  properly  goes  to  the  enhance- 
ment of  value  of  the  stock  which,  not  being  the  product  of 
income,  nor  taken  from  income,  is  not  to  be  distributed  to 
those  entitled  to  income.  The  capital  of  the  trust  is  enhanced 
in  value,  and  the  income  is  increased  by  the  result  of  the  larger 
sum  invested.  The  trustees  have,  therefore,  properly  credited 
the  cash  received  from  the  sale  of  these  rights  to  the  principal 
of  the  trust  estates. 

The  other  objections  raised  by  the  appellant  to  the  account 
of  the  trustees  relate  to  a  transaction  whereby,  to  pay  a  legacy 
and  expenses  of  administration,  money  was  borrowed  upon  a 
pledge  of  the  stock,  instead  of  a  sale  of  sufficient  stock  to 
pay.  But  as  she  at  the  time  objected  to  the  sale  of  the  stock, 
and  consented  to  the  trustees  borrowing  the  amount  she 
cannot  now  object.  She  claims  that  her  income  has  been 
thereby  diminished  to  the  advantage  of  the  principal.    Had 
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the  stock  been  sold,  the  income  would  have  been  duninished. 
She  insisted  that  the  stock  should  be  retained  and  the  money 
borrowed,  and  thereby  made  an  election  which  she  cannot 
now  withdraw. 
The  judgment  should  be  aflirmed,  with  costs. 

Clarke,  P.  J.,  and  Lauohun,  J.,  concurred;  Dowling,  J., 
dissented. 

Judgment  aflirmed,  with  costs. 


BoTHO  Farenholtz,  Respondent,  v.  Henry  Meinshaxtben, 

Appellant. 

First  Department,  February  1,  1918. 

Trial  —  action  by  citizen  and  resident  of  Oermany  against  citiscn 
of  United  States  —  continuation  of  action  by  personal  represen- 
tatives of  deceased  plaintiff  —  abatement  —  siispension  of  Statute 
of  Limitations  during  war. 

Where,  in  an  action  oommenced  on  May  12, 1914,  by  a  citizen  and  resident 
of  the  German  Empire  against  a  citizen  of  the  United  States  residing 
in  Chicago,  upon  a  cause  of  action  arising  in  said  city,  jurisdiction  was 
obtained  by  attaching  a  claim  of  the  defendant  against  a  domestic  cor- 
poration having  its  place  of  business  in  the  coimty  of  New  York,  and 
the  defendant  appeared  and  answered,  and  a  reply  was  served  on  October 
first,  and  the  cause  of  action  placed  on  the  calendar  for  trial,  where  it 
still  remains,  and  it  appears  that  the  plaintiff  died  in  Ghermany  in  July, 
1915;  that  no  application  has  been  made  to  substitute  personal  repre- 
sentatives to  prosecute  the  action;  that  plaintiff  did  not  write  for  the 
documents  necessary  to  apply  for  ancillary  letters  or  to  enable  personal 
representatives  to  be  substituted  as  parties  plaintiff  until  more  than 
sixteen  months  after  the  plaintiff's  death,  he  has  failed  to  show  the 
diligence  which  should  be  exercised,  and  an  order  should  be  granted  that 
the  action  abate  imless  it  be  continued  by  the  personal  representatives 
of  the  deceased  within  one  year. 

The  fact  that  the  defendant  has  given  a  bond  does  not  affect  the  circtun- 
stances  as  he  is  put  to  xmnecessary  expense  by  the  continued  delay. 

The  abatement  of  the  action  wiU  not  deprive  the  personal  representatives 
of  ability  to  prosecute  the  same  after  the  war  is  over,  if  they  are  so  advised. 

The  Statute  of  Limitations  is  suspended  during  the  war  as  between  the 
citizens  of  belligerent  powers. 

The  fact  that  the  action  cannot  be  prosecuted  during  the  period  of  the 
war  is  no  reason  why  the  personal  representatives  of  the  plaintiff  should 
not  demonstrate  their  intention  of  prosecuting  it  as  soon  as  possible. 
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Appeal  by  the  defendant,  Henry  Meinshaiisen,  from  an 
Older  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  7th  day  of  April,  1917,  denying  his  motion 
for  an  order  requiring  this  action  to  be  continued  by  the 
personal  representatives  of  the  deceased  plaintiff  or  in  default 
thereof  that  the  action  be  abated. 

William  E.  M.  Reynolds  of  counsel  [Frederick  C.  Hunter 
with  him  on  the  brief;  McReynolds  &  Hunter,  attomejrs], 
for  the  appellant. 

Daniel  P.  Hays  of  counsel  [Hays,  Herahfidd  ik  WoJf, 
attorneys],  for  the  respondent. 

Page,  J.: 

This  action  was  commenced  on  May  12,  1914,  by  a  citizen 
of  the  German  Empire  and  a  resident  of  Magdeburg  therein 
against  a  citizen  of  the  United  States  residing  in  Chicago, 
111.,  upon  a  cause  of  action  that  arose  within  that  city.  Juris- 
diction was  obtained  by  attaching  a  claim  of  the  defendant 
against  a  domestic  corporation,  having  its  place  of  business  in 
the  county  of  New  York.  The  defendant  appeared  and 
served  an  answer  on  July  10,  1914.  An  amended  answer  was 
served  on  September  11,  1914,  containing  a  counterclaim 
greatly  in  excess  of  the  plaintiff's  cause  of  action.  A  reply 
was  served  on  October  1, 1914,  notices  of  trial  were  served  and 
the  cause  placed  on  the  trial  calendar  of  the  Supreme  Court 
for  the  December  term,  1914,  and  still  remains  thereon. 
The  plaintiff  died  in  Magdeburg  in  July,  1915,  and  no  applica- 
tion has  been  made  to  substitute  personal  representatives  to 
prosecute  the  action.  The  excuses  presented  by  the  plain- 
tiff's attorneys  are  the  disturbed  conditions  of  the  mails  and 
transportation  between  this  country  and  Germany  since 
August,  1914,  culminating  in  a  state  of  war  between  the 
coimtries  in  April,  1917.  Communication  between  the 
countries  through  neutral  nations  has  been  possible,  and  is 
even  now,  through  a  Federal  license.  Six  months  or  more  was 
allowed  to  elapse  while  the  attorneys  were  pursuing  a  fruitless 
search  for  information  that  could  only  have  effectively  been 
obtained  in  Germany.    When  they  did  finally  write  they 
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obtained  a  delayed  reply  inclosing  a  certified  copy  of  some 
document,  the  character  of  which  is  not  clearly  revealed  in 
the  affidavits,  and  not  until  November  24,  1916,  more  than 
sixteen  months  after  the  plaintiflF's  death  did  they  write 
explicitly  for  the  docimients  necessary  to  apply  for  ancillary 
letters  or  to  enable  the  personal  representatives  to  be  sub- 
stituted as  parties  plaintiff,  and  four  months  later  they 
state  that  no  reply  has  been  received.  This  does  not  show  the 
diUgence  that  should  be  exercised  where  the  property  of  a 
resident  of  another  State  has  been  impounded  in  this  juris- 
diction. That  the  defendant  has  given  a  bond  does  not  affect 
the  principle.  He  is  put  to  unnecessary  expense  by  the 
continued  delay.  There  is  no  reason  why  the  necessary  steps 
should  not  be  taken  to  revive  this  action  within  a  reasonable 
time,  if  it  is  the  intention  of  the  personal  representatives 
in  good  faith  to  prosecute  it. 

An  abatement  of  this  action  will  not  deprive  them  of  ability 
to  prosecute  their  cause  of  action  after  the  war  is  over  if  they 
are  so  advised.  The  Statute  of  Limitations  is  suspended 
during  the  war  as  between  the  citizens  of  belligerent  powers. 
{Semmes  v.  Hartford  Ins.  Co.,  13  Wall.  158.)  The  courts  of 
Illinois,  both  Federal  and  State,  will  be  open  to  them,  even  if 
the  co\u*ts  of  this  State  should  not  then  be  available.  That 
this  action  cannot  be  prosecuted  during  the  period  of  the  war 
{Rothbarth  v.  Herzfeld,  179  App.  Div.  865)  is  no  reason  why 
the  personal  representatives  of  the  plaintiff  should  not  now 
demonstrate  their  intention  of  prosecuting  it  as  soon  as  they 
may  be  able  to  do  so,  and  place  themselves  in  position  to 
have  the  action  tried  as  soon  as  possible. 

Under  the  circimistances  the  longest  time  provided  by  law 
may  be  given. 

The  order  is,  therefore,  reversed  and  the  motion  granted 
for  an  order  that  this  action  abate  unless  it  is  continued  by  the 
personal  representatives  of  the  deceased  within  one  year  after 
the  service  of  a  copy  of  the  order  with  notice  of  entry  upon 
the  firm  who  were  plaintiff's  attorneys. 

Clarke,  P.  J.,  Dowling,  Smith  and  Shearn,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted  as  stated  in  opinion. 
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Annie  T.  Sullivan,  Appellant,  v.  The  Board  of  Education 
OF  THE  City  of  New  York,  Respondent. 

Second  Department,  January  18,  1918. 

Schools  —  city  of  New  York  —  salary  of  teachers  —  Judgment  —  res 

adjudicata. 

A  schedule  adopted  by  the  board  of  education  of  the  dty  of  New  York, 
under  the  Davis  Act  (Laws  of  1900,  chap.  751,  §  4),  giving  to  a  oritio 
teacher  the  same  salary  as  a  model  teacher,  although  the  critic  teacher 
was  a  regular  teacher  within  the  meaning  of  the  statute,  is  invalid,  and 
such  teacher  may  recover  for  loss  of  salary  incurred  by  being  so  classified. 

But  such  teacher  in  a  subsequent  action  cannot  reUtigate  her  rights  for 
the  period  covered  by  the  first  action. 

Such  a  critic  teacher  is  an  assistant  teacher  within  the  meaning  of  chapter 
902  of  the  Laws  of  1911,  and  is  entitled  to  salary  according  to  the  general 
schedule  for  assistant  teachers  in  force  when  said  act  took  effect. 

Appeal  by  the  plaintiflf,  Annie  T.  Sullivan,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  m 
the  office  of  the  clerk  of  the  county  of  Kings  on  the  5th  day 
of  February,  1917,  dismissing  the  complaint  on  the  merits 
upon  the  decision  of  the  court,  a  jury  having  been  waived. 

Albert  W.  Seaman  [Delany  &  Niper  with  him  on  the  brief], 
for  the  appellant. 

Charles  Mclntyre  [Lamar  Hardy ^  Corporation  Counsel,  and 
Terence  Farley  with  him  on  the  brief],  for  the  respondent. 

Thomas,  J.: 

In  January,  1899,  there  was  issued  to  plaintiff ''  An  assistant 
teacher's  license  (permanent)  to  act  as  a  critic  teacher  in  a 
training  school  for  teachers  in  the  borough  of  Brooklyn," 
and  she  was  appointed  by  the  school  board  a  regular  teacher  in 
such  school,  and  has  since  that  time  held  such  position.  March 
8,  1913,  the  plaintiff  sued  the  board  of  education  and  estab- 
lished by  judgment  entered  January  4,  1915,  on  defendant's 
offer  of  judgment  of  December  29,  1914,  for  $1,956.13,  that 
defendant  by  a  by-law  of  July  16, 1900,  had  fixed  a  miTiiTniiTn 
salary  for  a  female  r^ular  teacher  at  the  sum  of  $1,100,  with 
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an  annual  increase  of  $80  to  a  TnaximiiTn  salary  of  $1,900, 
and  that  for  the  year  1907  (her  ninth  year)  she  was  entitled 
to  $1,740,  and  was  paid  $1,500;  for  1908  (her  tenth  year) 
to  $1,820  and  was  paid  $1,500;  for  the  years  1909,  1910  and 
1911  (her  eleventh,  twelfth  and  thirteenth  years)  to  $1,900, 
and  was  paid  $1,500,  and  for  the  year  1912  (her  fourteenth 
year)  to  $1,900  and  was  paid  $1,850.    So  she  fixed  her  status 
as  a  r^ular  teacher  at  the  close  of  the  year  1912  (her  four- 
teenth year),  entitled  to  the  maximum  salary  of  $1,900*    The 
judgment  accorded  with  the  Davis  Act  (Laws  of  1900,  chap. 
751,  §  4,  amdg.  Laws  of  1897,  chap.  378,  §  1091),  which  declares 
that  a  female  regular  teacher  should  not  receive  less  than  $1,100 
per  annum,  nor  after  ten  years  of  service  as  such  less  than 
$1,900  per  annum.    There  were  conditions  imnecessary  to 
discuss.    The  judgment  proves  compliance  with  them.    She 
arrived  at  the  salary  due  her,  and  at  the  yearly  increment,  by 
accepting  the  provision  for  regular  teachers  in  schedule  XI 
adopted  by  defendant  on  July  16,  1900,  in  purported  com- 
pliance with  the  Davis  Act,  and  readopted  March  26,  1902, 
after  the  revision  of  the  charter  (Laws  of  1901,  chap.  466), 
containing  section  1091  of  the  Davis  Act.    The  schedule  had 
a  colmnn  with   the  caption   "  Assistant   (Reg.)   Teacher," 
which  showed  $1,100  for  the  first  year  and  $1,900  for  the 
eleventh  year,  and  was  in  full  obedience  to  the  requirement 
of  the  Davis  Act  as  to  regular  teachers.    But  that  column 
was  not  intended  to  refer  to  critic  teachers,  for  the  by-law 
provided:   '*  The  critic  teachers  shall  receive  the  same  salaries 
as  model  teachers."    That  direction  was  contrary  to  the 
Davis  Act  and  was  void.    Hence,  the  schedule  for  assistants 
with  no  valid  exceptions  brought  plaintiff  into  the  proper 
classification,   and   the   judgment   was   quite   proper.    The 
judgment  does  not  in  terms  purport  to  adjudge  that  plaintiff 
was  an  assistant  teacher,  but  she  was  one.    Earlier  by-laws 
and  schedules  had  given  the  critic  teacher  the  same  salary  as 
an  assistant  teacher.    On  Jime  28,  1898,  the  school  board 
adopted  a  salary  schedule  whereby  critic  teachers  and  assistants 
to  the  faculty  were  paid  the  same  salaries,  arranged  under  a 
column  headed  "  Assistants  to  Faculty,"  and  it  was  provided 
that ''  no  person  shall  be  appointed  critic  teacher  or  assistant 
to  the  faculty,  who  does  not  hold  a  critic  teacher's  certificate." 
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But  there  were  teachers  called  critic  teachers,  and  teachers 
called  assistants  to  the  faculty.  The  schedule  of  salaries 
indicates  that  then  the  faculty  was  composed  of  head  teachers 
with  one  salary,  assistants  with  less,  critics  with  the  salary  of 
assistants,  and  model  teachers  with  less  salary.  The  schedule 
^opted  on  July  5,  1899,  and  obtaining  when  the  Davis  Act 
was  passed,  provided  salaries  for  principal,  head  teacher  or 
head  of  department,  assistant  to  faculty  or  critic  teacher, 
and  model  teacher,  and  definitely  states  that ''  A  critic  teacher 
or  assistant  to  the  faculty  shall  receive  "  salaries  of  the  same 
increasing  amounts.  For  the  purposes  of  salary,  critic 
teachers  and  assistants  to  the  faculty  were  the  same.  In 
training  schools  were  elementary  classes  taught  by  model 
teachers.  The  students  in  the  training  schools  observed 
the  model  teachers  in  their  work  and  were  taught  by  the 
assistant  teachers,  and  in  time  such  students  practiced  teach- 
ing in  the  elementary  schools  imder  the  observation,  criticism 
and  rating  and  report  of  the  critic  teachers.  In  such  state 
of  affairs  came  the  Davis  Act  of  1900.  It  empowered  the 
board  of  education  to  fiix  salaries  and  the  annual  increase, 
if  any,  subject  to  certain  limitations  as  to  minimum  salaries. 
Then,  as  already  stated,  the  board  of  education,  on  July  16, 
1900,  and  March  26, 1902,  adopted  schedule  XI.  The  obvious 
illegality  of  the  schedule  is  that  it  gave  to  a  critic  teacher 
no  more  than  the  salary  of  a  model  teacher,  whereas  the 
critic  teacher  was  a  regular  teacher  and  the  Davis  Act  pro- 
vided that  ''  no  female  regular  teacher  in  said  schools  shall 
receive  less  than  eleven  hundred  dollars  per  annum,  nor  after 
ten  years  of  service  as  such,  less  than  nineteen  hundred  dollars 
per  annum,''  while  it  fixed  the  minimiun  salary  of  a  model 
teacher  at  $1,000,  and  the  maximum  at  $1,500.  It  was 
in  view  of  that  error  that  the  plaintiff  first  sued,  demanding 
that  she  be  paid  as  a  regular  teacher,  for  which  the  Davis 
Act  and  the  schedule  of  the  years  1900  and  1902  made  ample 
provision.  It  is  to  be  noted  that  when  plaintiff  brought 
the  suit  in  March,  1913,  demanding  increased  payment  as  a 
critic  teacher,  there  had  been  another  statute  passed  (Laws 
of  1911,  chap.  902)  and  other  schedules  adopted  which, 
if  applicable,  gave  her  a  larger  salary  with  a  larger  annual 
increment  than  in  her  complaint  in  her  first  action  she  claimed. 
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For,  on  May  24,  1911,  the  board  adopted  a  schedule  that 
provides  for  a  salary  for  "  assistant  teachers  "  progressing  to 
$2,750  for  the  thirteenth  year,  which  is  entirely  out  of  accord 
with  the  schedule  the  plaintiff  claimed  for  herself  in  her 
first  action  from  her  ninth  to  f oiuiieenth  years  of  service.  The 
schedule  of  May  24,  1911,  preserved  the  error  of  the  schedules 
of  July  16,  1900,  and  March  26,  1902,  by  allotting  the  critic 
teacher  the  salary  of  the  model  teacher.  Also,  before  her 
first  suit  was  brought,  there  had  been  enacted  chapter  902  of 
the  Laws  of  1911,  become  a  law  October  30,  1911,  and  there- 
upon, on  November  29,  1911,  the  school  board  had  adopted 
schedules  to  take  effect  January  1,  1912,  under  which  plain- 
tiff did  not  claim  in  her  first  action,  begun  March  8,  1913, 
but  under  which,  if  appUcable,  plaintiff  could  have  recovered 
on  the  basis  of  $2,150  for  her  ninth  year,  with  a  yearly  incre- 
ment to  $2,750  for  her  thirteenth  year,  provided  die  had 
fulfilled  applicable  conditions.  In  this  action  she  does  claim 
at  the  rate  of  $2,750  for  the  years  1912  to  and  including 
April,  1915.  The  first  action  covered  the  year  1912,  and 
she  cannot  relitigate  her  rights  for  that  year.  The  schedule 
of  November  29,  1911,  again  ascribed  to  her  the  salary  of  a 
model  teacher,  which,  as  to  a  r^ular  teacher,  was  in  violation 
of  the  Davis  Act  and  the  act  of  1911,  and  on  January  1,  1914, 
the  schedule  for  model  and  critic  teachers  was  amended  so 
as  to  provide  for  a  salary  of  $2,050  for  the  ninth  year,  which 
exceeded  the  minimum  salary  of  $1,900  after  the  tenth  year 
for  regular  teachers.  But  the  action  of  the  board  was  too 
tardy,  as  the  statute  of  1911  has  confirmed  to  critic  teachers 
the  higher  salaries  contained  in  the  schediiles  of  May  24, 
1911.  Since  January  1,  1914,  plaintiff  has  been  receiving 
$2,050.  For  the  year  1913  she  received  only  $1,850,  whereas 
she  should  have  had  at  least  $1,900,  and  the  defendant  con- 
cedes that  she  should  have  judgment  for  $44.70  rather  than 
$50,  upon  the  ground  that  the  first  action  was  begun  March  8, 
1913,  and  that  she  could  have  recovered  on  the  basis  of  a 
$1,900  salary,  the  1913  salary  to  that  date.  However  that 
slight  difference  should  be  adjusted,  I  conclude  that  she  should 
recover  much  more.  For  the  important  question  is  now 
whether  for  periods  after  her  first  action  plaintiff  may  recover, 
not  only  as  a  regular  teacher  as  she  did  before,  but  also  as 
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an  assistant  teacher  under  the  schedules  adopted  on  May  24, 
1911,  and  confirmed  by  the  act  of  1911  and  readopted  Novem- 
ber 29,  1911.  The  plaintiff's  argument  is  (1)  that  she  is 
a  regular  teacher,  which  is  imdoubtedly  correct;  (2)  that  she 
is  also  an  assistant  teacher;  (3)  that  assistant  teachers  for 
the  years  here  involved  are  paid  $2,750  per  year,  if  proven 
of  sufficient  merit,  which  is  correct.  Her  conclusion  is  that 
she  is  entitled  to  $2,750  per  year.  This  brings  the  inquiry 
critically  to  the  second  term  of  her  premises.  Is  plaintiff  an 
assistant  teacher,  and,  if  so,  could  the  board  of  education 
make  one  grade  of  salaries  for  assistant  teachers  other  than 
critic  teachers,  and  a  less  salary  for  the  critic  teacher?  I 
consider  it  first  in  view  of  the  Davis  Act  of  1900.  Before 
entering  upon  it,  attention  is  directed  to  the  history  of  which 
partial  survey  has  been  had,  and  which  shows  that  critic 
teachers  have  in  all  schedules  been  treated  separately  under 
the  name  of  critic  teachers;  that  plaintiff  was  licensed  as  an 
assistant  teacher  to  act  as  a  critic  teacher,  and  was  appointed 
to  serve  as  a  critic  teacher;  that  her  work  was  that  of  a  critic 
of  scholars  acting  as  teachers,  whom  assistant  teachers 
instructed;  that  since  1902  Ucenses  to  critic  teachers  have  run 
to  them  as  such;  that  at  the  time  of  plaintiff's  appointment 
the  by-laws  of  the  board  of  education  of  the  city  of  New  York 
provided  for  Ucenses  (and  such  other  as  the  school  board  of 
a  borough  should  designate)  graded  in  training  schools  to 
assistant  teacher,  first  assistant  teacher  or  member  of  faculty, 
principal;  that  the  general  rules  provided  that  ''  No  one  shall 
be  appointed  or  promoted  to  teach  principles  of  education  or 
methods  of  teaching  or  as  critic  teacher  in  a  training  school 
for  teachers  who  does  not  hold  an  assistant  teacher's  license 
to  teach  in  a  training  school,  or  a  license  of  higher  grade; " 
that  the  school  board  of  the  borough  of  Brooklyn,  empowered 
as  above  shown,  adopted  a  by-law  that  Ucenses  for  training 
schools  for  teachers  should  include  certificates  for  model 
teachers,  critic  teachers,  head  teachers  and  principals;  that 
the  requirements  for  critic  teacher  were  at  least  equal  to  those 
of  assistant  teacher;  that  an  assistant  teacher  must  hold  a 
critic  teacher's  certificate;  that  by  the  schedules  of  June  28, 
1898,  and  again  by  those  of  July  5,  1899,  the  salary  of  a  critic 
App.  Div.— Vol.  OLXXXI.        31 
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teacher  was  declared  to  be  the  same  as  that  of  assistants  to  the 
faculty;  that  it  was  not  until  the  schedule  of  July  16,  1900, 
that  the  school  board  in  matter  of  salary  attempted  to  differ- 
entiate a  critic  teacher  and  assistant  teacher,  and  that  since 
that  date  they  have  continued  so  to  do,  not  only  in  matter  of 
salaries,  but  since  June  25, 1902,  in  kinds  and  grades  of  licenses, 
with  eligibiUty  for  the  license  for  a  critic  teacher  stated,  and 
for  an  assistant  teacher  differently  stated,  with  what  equaUty 
or  superiority  of  qualification  to  the  one  or  the  other  I  do  not 
attempt  to  decide.  It  is  apparent  that  during  the  earlier 
period  critic  teachers  were  in  the  schedules  designated  in  a 
class  by  themselves,  with  duties  unlike  other  teachers,  with 
qualifications  similar  to  assistant  teachers  and  with  a  like 
value  ascribed  to  thdr  services.  But  after  the  passage  of 
the  Davis  Act,  they  were  still  kept  distinct  in  name,  salary, 
and  maybe  in  qualifications,  from  assistant  teachers.  Did 
the  Davis  Act  permit  that?  That  act  did  not  name  critic 
teachers.  It  did  provide  in  training  schools  for  model  teachers, 
regular  teachers,  head  teacher,  assistant  to  the  principal, 
first  assistant  and  vice-principal,  and  minimum  salaries  in 
different  amoimts  are  provided  (1)  for  model  teacher;  (2)  for 
regular  teacher;  (3)  head  teacher,  assistant  to  principal, 
first  assistant  and  vice-principal,  in  one  group.  The  schedules 
of  1900  keeping  model  teachers  separate,  as  ft  should  do, 
provided  for  "  Assistant  (Reg.)  Teacher "  at  one  rate,  and 
"  First  Assistant "  at  another.  That  the  Davis  Act  permits, 
because  it  refers  to  regular  teachers,  and  also  to  first  assistants. 
But  must  the  schedules  include  critic  teachers  in  the  same 
salary  class  as  assistants?  The  Davis  Act  contemplates  that 
there  may  be  regular  teachers,  who  are  not  to  be  paid  either 
as  female  assistants  to  the  principal  or  as  first  assitant,  for  its 
so  provides.  All  are  regular  teachers,  and  all  r^ular  teachers 
are  assistant  teachers.  Of  what  aviul  to  prescribe  miniyniiin 
and  advancing  salaries  for  regular  teachers,  and  another 
scale  of  salaries  for  assistant  to  principal,  and  first  assistant, 
if  it  was  intended  that  all  regular  assistants  should  be  paid 
according  to  a  common  scale?  The  Davis  Act  (§4)  provides: 
"  The  board  of  education  shall  have  power  to  adopt  by-laws 
fixing  the  salaries  of  the  borough  and  associate  superin- 
tendents, and  all  members  of  the  supervising  and  the  teaching 
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staff,  and  the  salaries  of  all  principals  and  teachers  shall  be 
regulated  by  merit,  grade  of  class  taught,  length  of  service, 
experience  in  teaching,  or  by  such  a  combination  of  these 
considerations  as  said  board  may  deem  proper.  Such  by-laws 
shall  establish  a  uniform  schedule  of  salaries  for  .the  super- 
vising and  the  teaching  staff  throughout  all  boroughs  which 
schedule  shall  provide  for  an  equal  annual  increment  of 
salary  of  such  an  amount,  *  *  *  that  in  high  schools 
and  training  schools  for  teachers"  model  teachers,  regular 
teachers  and  head  teachers,  assistant  to  the  principal,  first 
assistant  and  vice-principal,  shall  receive  not  less  than  the 
minimum  salaries  stated  in  the  act.  The  board  of  education 
in  fixing  salaries  must  consider  ''  merit,  grade  of  class  taught, 
length  of  service,  experience  in  teaching,"  and  by  such  things, 
'^  or  by  such  a  combination  of  these  considerations  as  said 
board  may  deem  proper,"  fix  the  salaries.  But  how  can  it 
weigh  the  merits  of  assistant  teacher,  and  of  what  avail  to  do 
so,  if  it  must  advance  alike  all  of  them?  There  must  be  a 
''  uniform  schedule  of  salaries  for  the  supervising  and  the 
teaching  staff,"  and  the  "  equal  annual  increment  for  each 
class  or  grade  *  *  *  shall  be  uniform  throughout  each 
class  or  grade,  and  each  of  said  persons  shall  at  once  receive 
all  the  emolument  in  accordance  with  the  above  schedule  of 
minimum  salaries  to  which  said  person  is  entitled  by  reason  of 
merit,  of  experience  and  of  grade  of  class  taught."  But 
what  is  "  each  class  or  grade  "  as  to  which  uniformity  must 
prevail?  The  board  fixes  grades  by  measuring  the  capacity 
and  merit  and  service.  If  assistant  teachers  are  exempt 
from  grading,  save  in  one  group,  grading  ceases  from  impos- 
sibility of  finding  material  to  grade.  Hence,  I  think  that  the 
statute  did  not  constrain  the  board  to  group  all  regular  teachers 
xmder  one  head  with  one  uniform  salary  and  increases.  But 
the  miniTmiTn  must  always  be  observed,  and  there  the  board 
failed.  The  board,  at  least  from  January  1,  1914,  has  rated 
critic  teachers  upon  a  salary  of  $2,050.  That  more  than  meets 
the  demand  of  the  Davis  Act.  But  the  difficulty  is  that 
before  it  did  that  the  act  of  1911  vested  rights  in  the  plaintiff 
that  gave  and  continues  to  her  a  higher  salary.  On  October 
30,  1911,  when  the  act  of  1911  took  effect,  the  schedule  of 
May  24,  1911,  was  in  force,  except  the  part  that  gave  the 
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critic  teachers  only  the  salaries  of  model  teachers,  which 
was  void,  as  a  violation  of  the  Davis  Act.  What  was  the 
result?  The  critic  teacher  not  being  legally  excepted,  fell 
into  the  regular  class  of  assistant  teachers.  For  I  cannot 
conceive  that  a  critic  teacher  is  not  an  assistant  teacher. 
Section  1091  of  the  Greater  New  York  charter  (Laws  of 
1911,  chap.  902)  gives  the  board  of  education  power  to  fix 
salaries.  But  there  is  provision  that  "  The  salary,  includ- 
ing the  annual  increment,  to  which  a  present  member  is 
entitled  imder  a  specific  salary  schedule  now  existing  shall 
not  be  reduced.  Beginning  with  the  first  day  of  January, 
nineteen  himdred  and  twelve,  third  month  following  the  taking 
effect  of  this  act  the  salaries,  including  the  annual  increments, 
of  all  members  shall  be  not  less  than  those  fixed  in  the  schedules 
and  schedule  conditions*  approved  by  the  board  of  education 
on  the  seventeenth  and  twenty-fourth  days  of  May,  nineteen 
himdred  and  eleven."  Above  I  have  concluded  that  plain- 
tiff was  at  the  passage  of  the  act  entitled  to  a  salary  according 
to  the  general  schedule  of  May  24,  1911,  for  assistant  teachers. 
The  act  of  1911  confiinns  it  to  her.  On  November  29,  1911, 
the  board  tried  again  to  put  her  in  the  model  teacher's  class. 
The  schedule  was  void  under  both  the  Davis  Act  of  1900  and 
the  act  of  1911.  Again,  in  1913,  the  board  placed  critic  and 
model  teachers  in  the  same  schedule  with  a  maximum  of 
$2,050.  That  is  less  than  plaintiff  was  entitled  to  when  the 
act  of  1911  confirmed  to  her  a  salary  under  the  schedule  of 
May  24,  1911,  for  assistant  teachers  with  right  to  advance, 
which  includes  increments,  if  she  acquired  superior  merit, 
to  $2,750.  Hence,  she  should  be  paid  for  the  years  1913  and 
thereafter  according  to  that  schedule,  but  it  would  seem  that 
she  cannot  advance  beyond  the  salary  of  $2,150,  the  salary 
for  the  ninth  year,  because  she  has  not  qualified  as  a  teacher 
of  superior  merit.  It  is  true  that  her  judgment  shows  that 
she  was  entitled  to  an  assistant's  salary  for  the  fourteenth 
year,  but,  as  I  understand,  the  conditions  precedent  were 
different.  In  any  case,  she  is  entitled  to  $2,150  for  the  year 
1913  and  thereafter.  That  the  defendant  concedes  to  her 
if  she  is  entitled  under  the  existing  assistant's  schedule.  The 
effect  of  this  discussion  is  that  the  board  of  education  under  the 
Davis  Act  could,  for  the  purposes  of  salary,  have  distinguished 
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critic  teachers  from  other  assistant  teachers,  but  that  its 
provision  in  that  direction  was  illegal  and  void,  so  that  when 
the  act  of  1911  took  effect  critic  teachers  fell  under  the  salary 
schedules  of  assistant  teachers,  and  by  the  act  of  1911  such 
salaries  were  confirmed  to  them. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

Jenks,  p.  J.,  Mills,  Rich  and  Putnam,  J  J.,  conciured. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide 
the  event. 


Bertha  Frankel,  Appellant,  v.  Ma^  Wolper,  Respondent. 

Second  Department,  February  1,  1918. 

Physicians  —  obligations  of  physician  towards  patient  —  agreement 
to  cure  disease  —  liabUity  for  malpractice  —  pleading  —  complaint 
stating  action  for  malpractice  —  limitation  of  action. 

The  contract  of  a  physician  to  cure  a  patient  does  not  mean  that  in  case 
of  failure  he  will  pay  the  damages  resulting  from  the  malady  continuing, 
or  for  the  results  of  his  lack  of  skill  or  ignorance,  or  for  the  physical 
consequence,  or  for  treatment  by  other  physicians  necessitated  by  the 
patient's  condition. 

While  a  contract  to  cure  a  patient  does  involve  the  eUmination  of  the 
patient's  condition,  the  physician  cannot  be  held  responsible  for  suffering 
from  a  cause  which  he  agrees  to  end  but  does  not  end,  unless  he  is  guilty 
of  malpractice. 

A  physician  must  have  skill,  care  and  judgment  and  use  them,  and  'if  he 
fails  to  use  them  and  pain  results  therefrom,  whether  or  no  there  be 
ultimate  cure,  he  is  liable. 

It  seems,  that  where  a  physician  agrees  to  cure  a  patient  and  fails  to  do 
so  the  patient  is  absolved  from  payment  and  may  recover  advances  made 
and  expenditures  for  nurses,  medicines,  etc. 

Complaint  in  an  action  brought  by  a  patient  against  a  physician  examined, 
and  held,  not  to  state  a  cause  of  action  for  breach  of  contract  but  one 
for  malpractice  and  negligence  and  that  the  complaint  was  properly 
dismissed  as  the  Statute  of  Limitations  had  run  upon  the  latter  action. 

Appeal  by  the  plaintiff,  Bertha  Frankel,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in 
the  office  of  the  clerk  of  the  county  of  Kings  on  the  9th  day 
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of  March,  1917,  upon  the  dismissal  of  the  complaint  at  the 
opening. 

Alfred  B.  NaXkMiy  iorihe  appellant. 

Edwin  A.  Jonfa,  mr  tne  Respondent. 

THOiiAS,  J.: 

The  question  is  whether  this  action  against  a  physician 
is  for  breach  »of  contract  or  malpractice.  If  for  the  latter,  it 
is  barred  by  a  Statute  of  Limitations,  whether  it  arose  from 
lack  of  requisite  skill  or  negligent  exercise  of  it.  The  question 
is  not  whether  the  plaintiff  could  declare  on  a  contract  to 
cure  her,  and  for  the  breach  of  it  recover  damages  for  failure 
to  make  the  cure.  For  instance,  in  such  case  sums  paid  on 
the  contract  would  be  subjects  of  recovery,  and  probably 
other  items  of  damage  that  flow  naturally  from  failure  to  do 
an  agreed  thing.  But  the  present  complaint  manifests  no 
such  cause  of  action.  It  alleges  in  effect  representations  by 
the  defendant  of  skill  and  carefubiess  in  his  calling,  the  plain- 
tiff's reliance  thereon  in  entering  into  a  contract  with  defend- 
ant ''  to  attend  to  and  cure  her  of  "  her  malady,  describing  it, 
wherein  and  whereby  the  defendant  agreed  to  use  care  and 
learning  to  cure  the  plaintiff,  and  his  best  judgment  in  exercising 
his  skill  and  applying  his  knowledge,  and  that  he  would  use 
methods  approved  in  his  profession  to  effect  a  cure,  ''  and 
would  attend  to  and  care  for  the  plaintiff  and  cure  her  of  the 
said  malady."  Then  follow  allegations  to  the  effect  that 
defendant  entered  upon  the  performance  of  the  contract,  but 
in  violation  of  it  used  neither  the  agreed  care  and  diligence 
in  the  exercise  of  his  skill  and  application  of  his  learning 
in  treating  plaintiff,  nor  his  best  judgment,  nor  the  approved 
methods,  and  lanced  plaintiff's  affected  breast  dilatorily  and 
improperly,  improperly  drained  it,  made  too  infrequent 
changes  of  bandages,  did  not  properly  sterilize  the  bandages 
and  instruments,  and  that  there  appeared  on  the  affected  breast 
abscesses  or  swellings  ^'  as  a  result  of  the  defendant's  failure 
to  properly  perform  his  contract,"  and  after  some  amplifica- 
tion it  is  alleged,  in  effect,  that  defendant  advised  her  that  her 
malady  was  slight  and  did  not  require  the  services  of  another 
physician,  and  that  on  her  insistence  he  called  in  a  specialist. 
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whom  defendant  had  employed  to  perform  the  operation, 
and  that  the  defendant,  when  plaintiff  was  imder  the  influence 
of  an  anesthetic,  himself  performed  the  operation,  but  did 
not  use  skill,  learning  and  judgment  in  accordance  with  the 
contract,  '^  and  solely  as  a  result  thereof,"  plaintiff  was 
obliged  to  submit  to  another  surgical  operation  described, 
"and  that  solely  by  reason  of  the  defendant's  breach  of 
contract  of  employment  as  aforesaid,  the  plaintiff  was  not 
cured  of  her  said  malady  and  suffered  from  the' result  thereof, 
and  she  was  and  became  sick,  sore  and  disabled  and  suffered 
from  pain  and  a  nervous  brei^down,  and  was  confined  to  her 
bed  a  considerable  length  of  time,  and  her  injury  is  a  per- 
manent one,  and  she  has  been  obliged  to  expend  a  considerable 
sum  of  money  for  medicines,  medical  services,  drugs  and 
various  appliances  in  endeavoring  to  be  ciu*ed."  It  may  be 
inferred  from  the  complaint  that  the  plaintiff's  physical  con- 
dition was  affected  permanently,  (1)  by  defendant's  negligent 
treatment;  (2)  by  operations  by  others  necessitated  by  defend- 
ant's failure  to  cure  her;  (3)  by  the  continuance  of  her  malady, 
and  that  she  has  expended  sums  of  money  in  endeavoring  to 
be  cured.  The  defendant  would  not  be  liable  upon  his  agree- 
ment to  cure  for  plaintiff's  pains  and  disability  resulting  from 
the  conditions  to  be  cured,  nor  for  pains  and  disabilities 
caused  by  defendant's  ignorance  or  lack  of  skill,  nor  for  pains 
and  disabilities  caiised  by  subsequent  operations  to  cure  her 
of  her  malady  or  to  avert  the  consequences  of  defendant's 
lack  of  skill  or  failure  to  perform  his  contract,  nor  expenses  to 
alleviate  any  such  pains  and  disabilities.  The  contract  to 
cure  was  not  that  the  defendant  would  upon  failure  pay  the 
damages  resulting  from  her  malady  continuing,  or  for  the 
results  of  his  lack  of  skill  or  ignorance,  or  for  the  physical 
consequences  of  treatment  by  other  physicians  necessitated 
by  her  condition.  The  thing  he  undertook  was  to  cure  her. 
That  did,  indeed,  involve  tiie  elimination  of  the  condition 
that  begot  suffering  and  disability.  But  a  physician  cannot 
be  held  responsible  for  suffering  from  a  cause  which  he  agrees 
to  end  but  does  not,  unless  he  is  guilty  of. malpractice.  He 
must  have  skill,  care  and  judgment  and  use  them,  and  if  he 
fail  to  use  them,  and  pain  results  therefrom,  whether  there  be 
or  not  ultimate  cure,  he  is  liable.    That  culpability  results 


Digitized  by 


Google 


488  Matter  of  Flowerman. 

First  Department,  February,  19ia  [VoL  181. 

from  the  duty  the  law  attaches  to  the  undertaking.  I  would 
say  also  that  where  a  physician,  with  whatever  prudence, 
agrees  that  his  treatment  will  cure,  and  it  does  not,  the  patient 
is  absolved  from  payment,  may  recover  advances,  may  recover 
expenditures  necessitated  for  nurses  and  medicines,  and, 
may  be,  for  something  else.  But  such  are  not  the  damkges 
stated  here.  If  the  complaint  otherwise  permitted-  a  con- 
clusion that  the  action  was  on  contract,  the  misstatement  of 
damages  need  not  disturb  it.  But  here  the  damages  alleged 
are  unsuited  to  an  action  on  contract,  and  help  to  character- 
ize the  complaint  as  one  for  malpractice  and  negligence.  It 
is  useless  to  discuss  the  authorities,  as  the  decision  is  placed 
upon  the  ground  that  the  complaint  does  not  declare  on 
contract. 
The  judgment  should  be  affirmed,  with  costs. 

Present  —  Jenks,  P.  J.,  Thomas,  Rich  and  Blackmar,  JJ. 

Judgment  imanimously  affirmed,  with  costs.   L  Tl  ^^  ^'t  m  i /  */k   ^ 


In  the  Matter  of  Jacob   N.   Flowerman,   an  Attorney, 

Respondent. 

First  Department,  February  1,  1918. 

Attorney  at  law  —  disbarment  —  oonyenion  of  dient's  moneys-^ 
purpose  of  disciplinary  prooeedinga  —  repayment  of  money  does 
not  condone  oflense. 

Attorney  at  law  disbarred  for  oonverting  to  his  own  use  moneys  of  his  client 
speoifically  intrusted  to  him  for  a  definite  purpose. 

Disciplinary  proceedings  are  not  instituted  for  the  purpose  of  collecting 
debts  owing  by  an  attorney  to  his  client,  but  for  the  purpose  of  inquiring 
into  the  professional  conduct  of  the  attorney  and  to  determine  whether 
he  is  a  fit  person  to  continue  as  a  member  of  the  bar. 

A  payment  while  the  proceeding  is  pending  of  the  moneys  claimed  in  no 
way  condones  the  offense  charged  and  xmder  investigation. 

Disciplinary  proceedings  instituted  by  the  Association  of 
the  Bar  of  the  City  of  New  York. 

Einar  Chrystie,  for  the  petitioner. 

,  for  the  respondent. 
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Clarke,  P.  J.: 

The  respondent  was  admitted  to  practice  as  an  attorney 
and  counselor  at  law  in  the  State  of  New  York  at  a  term 
of  the  Appellate  Division,  First  Department,  in  April,  1913, 
and  was  practicing  as  such  attorney  in  the  First  Judicial 
District  at  the  time  he  committed  the  acts  complained  of. 

In  September,  1916,  he  was  retained  by  J.  M.  Spar  &  Co. 
to  defend  an  action  brought  against  it.  The  case  was  tried 
and  resulted  in  a  judgment  for  the  plaintiff  in  the  sum  of 
$180.50.  On  or  about  October  11,  1916,  respondent  wrote 
to  Mr.  Spar  advising  that  he  send  a  check  for  the  amount  of 
the  judgment  so  that  it  could  be  satisfied  at  once  thus  avoiding 
the  issuance  of  an  execution  and  additional  costs.  Mr.  Spar 
sent  the  respondent  a  check  for  $180.50  payable  to  the  respond- 
ent's order  with  the  imderstanding  that  he  was  to  use  the 
proceeds  thereof  to  satisfy  the  judgment.  Instead  of  using 
the  money  for  that  purpose  the  respondent  immediately 
caused  the  check  to  be  certified  and  thereafter  had  it  cashed 
and  converted  the  proceeds  to  his  own  use.  As  a  result  of 
this  misconduct  execution  was  issued  against  his  client  and 
it  was  obUged  to  pay  in  satisfaction  of  the  judgment  the 
further  smn  of  $180.50  together  with  about  $9  additional 
costs.  After  sending  a  niunber  of  telegrams  and  letters  in 
which  he  admitted  the  conversion  and  promised  to  pay  he 
rendered  an  obviously  false  and  padded  bill  in  which  he 
claimed  a  balance  due  him  of  $113.76  from  the  c(»npany, 
but  upon  the  evening  before  a  hearing  was  to  be  held  before 
the  grievance  committee  respondent  gave  to  J.  M.  Spar  & 
Co.  a  check  for  the  simi  of  $189.45,  the  amount  it  was  obliged 
to  pay  in  satisfaction  of  the  judgment. 

The  respondent  interposed  his  affidavit  in  answer  to  the 
charge  which  admitted  the  facts  alleged  in  the  petition  and  set 
up  matters  in  excuse  and  avoidance  which  upon  the  indis- 
putable evidence  were  false.  He  appeared  before  the  learned 
official  referee  to  whom  the  matter  had  been  sent  upon  the 
first  hearing  and  asked  for  an  adjournment,  but  did  not  there- 
after appear,  and  no  evidence  was  offered  in  his  behalf,  and  he 
did  not  appear  upon  the  motion  made  upon  filing  of  the 
referee's  report.  The  learned  official  referee  has  reported 
that  the  respondent  has  been,  guilty  of  the  professional  mis- 
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conduct  charged  against  him.  There  was  no  other  con- 
clusion possible  upon  this  record.  Disciplinary  proceedings 
are  not  instituted  for  the  purpose  of  collecting  debts  owing 
by  an  attorney  to  his  client,  but  for  the  purpose  of  inquiring 
into  the  professional  conduct  of  the  attorney  and  to  determine 
whether  said  attorney  is  a  fit  person  to  continue  in  the  exer- 
cise of  the  responsible  and  honorable  office  of  attorney  and 
counselor  at  law.  The  payment,  while  the  procedure  is 
pending,  of  moneys  claim^  in  no  way  condones  ^the  offense 
charged  and  under  investigation.  The  respondent  having 
confessedly  converted  to  his  own  use  moneys  of  his  client 
specifically  intrusted  to  him  for  a  definite  purpose  and  thus 
having  violated  the  fundamental  principle  governing  the 
relation  of  attorney  and  client  has  demonstrated  his  unfitness 
and  should  no  longer  be  permitted  to  continue  the  practice 
of  the  law. 
He  is,  therefore,  disbarred. 

Laughlin,  Dowling,  Smith  and  Page,  JJ.,  concurred. 

Respondent  disbarred.    Order  to  be  settled  on  notice. 


In   the   Matter   of   Sol.    L.    Youngentob,    an   Attorney, 

Respondent. 

First  Department,  February  1,  1018. 

Attorney  at  law  —  suBpension  from  practice  —  unlawful  refusal  to 
return  letters  to  client  —  misappropriation  of  money  due  to 
counsel. 

Attorney  at  law  suspended  from  praotioe  for  refusing  to  return  to  a  client 
letters  upon  which  he  had  no  lien  or  claim,  and  for  failure  to  pay  counsel 
engaged  by  him,  and  for  the  appropriation  to  his  own  use  of  the  money 
due  such  counsel. 

DisaPLiNART  proceedings  instituted  by  the  Association  of 
the  Bar  of  the  City  of  New  York. 

Jabish  Holmes  of  counsel  [Thomas  M.  Healy  with  him  on 
the  brief;  Einar  Chrysidey  attorney],  for  the  petitioner. 

Robert  H.  Elder ,  for  the  respondent. 
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Clarke,  P.  J.: 

Respondent  was  admitted  to  practice  as  an  attorney  and 
counselor  at  law  in  March,  1900,  at  a  term  of  the  Appellate 
Division,  Second  Department,  and  has  since  practiced  in  the 
First  Judicial  District.  The  petition  contained  two. specifica- 
tions of  unprofessional  conduct  charged  against  the  respondent, 
(a)  That  in  March,  1916,  one  Martha  E.  Grant  consulted  the 
respondent  concerning  domestic  difficulties  she  was  having  with 
her  husband,  who,  at  the  time,  was  living  in  Iowa.  As  Mrs. 
Grant  had  no  groimds  for  a  divorce  and  although  respondent 
knew  this  he  nevertheless  advised  that  she  should  sue  for  a 
divorce  representing  that  he  could  obtain  one  for  her  and 
fifteen  dollars  a  week  alimony;  that  relying  upon  the 
respondent's  advice  and  representations  Mrs.  Grant  paid  him 
the  sum  of  sixty  dollars,  it  being  understood  that  his  fee 
for  obtaining  the  divorce  was  to  be  one  hundred  and  fifty 
dollars  and  that  the  balance  thereof  was  to  be  paid  from  the 
allowance  which  her  husband  might  be  induced  to  give  her; 
that  about  a  month  after  paying  the  respondent  the  sixty 
dollars,  Mrs.  Grant  decided  that  she  would  not  institute  any 
proceedings  against  her  husband  and  so  advised  the  respondent, 
who,  up  to  that  time,  had  done  nothing  in  the  matter,  except 
to  write  two  letters  to  Mr.  Grant  making  demands  upon  him 
for  the  support  of  his  wife  and  child  and  threatening  legal 
proceedings  imless  he  did  support  them.  At  this  time  she 
asked  the  respondent  to  return  to  her  the  sixty  dollars  less  a 
reasonable  fee  for  what  he  had  already  done  in  the  matter, 
and  also  for  the  return  of  certain  letters  from  her  husband 
which  she  had  intrusted  to  the  respondent,  but  the  respondent 
refused  to  return  any  part  of  the  money  to  her  and  idthough 
he  had  no  lien  upon  the  letters  in  question,  he  refused  to  return 
them  to  her,  imless  she  would  execute  in  his  favor  a  general 
release.  This  Mrs.  Grant  refused  to  do;  whereupon  the 
respondent  demanded  more  money  from  her  and  threatened 
to  sue  her  unless  she  paid  it.  To  date  the  respondent  has  not 
returned  the  letters  or  any  part  of  the  money  paid  to  him  as 
aforesaid. 

The  learned  official  referee  has  reported  that  he  foimd  no 
misconduct  in  making  the  agreement  and  retainer  and  receiving 
the  sixty  dollars;  that  it  was  the  privilege  of  Mrs.  Grant 
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to  discontinue  the  employment;  that  it  was  clear  at  that 
time  that  she  was  not  indebted  to  him  and  that  he  had  no 
lien  on  the  letters  she  had  deposited  with  him.  He  proceeds 
as  follows:  "  The  respondent  did  not  at  the  time  he  refused 
to  give  up  the  letters  claim  any  hen.  Before  the  grievance 
committee  of  the  petitioner  he  said:  '  Q.  You  don't  mean 
that  you  wanted  a  receipt  for  the  letters.  You  mean  that 
you  wanted  her  to  give  a  release?  A.  Well,  a  receipt  covering 
everything.  Q.  Releasing  you  from  all  claims?  A.  From 
all  claims.  Q.  That  is  a  release.  Don't  call  it  a  receipt. 
She  offered  to  give  you  a  receipt  for  the  letters.  A.  She 
offered —  Q.  That  you  refused.  A.  That  I  refused  to  do. 
Q.  You  insisted  on  holding  the  letters  unless  she  gave  you  a 
release?  A.  Yes.  Q.  And  you  claim  that  that  is  all  right? 
A.  I  claim  —  I  said  to  her,  rather  than  cut  the  thing  in  two  — 
if  there  was  going  to  be  any  dispute,  I  wanted  to  settle  the 
thing  at  this  time.  Q.  The  letters  belonged  to  her? 
A.  Correct,  and  I  was  willing  to  return  —  Q.  And  she  paid 
you  all  that  you  were  entitled  to?  A.  Correct.  Q.  You  had 
no  lien  upon  the  letters.  They  were  her  property,  and  she 
was  demanding  it  from  you?  A.  She  was  demanding  money 
from  me  also.  Q.  Suppose  she  did.  Did  not  the  letters 
belong  to  her?  A.  The  letters  belonged  to  her.  Q.  Did  you 
have  any  hen  on  them?  There  was  nothing  due  you.  You 
could  not  have  a  hen  on  them;  there  was  nothing  due  you? 
A.  No,  except  this;  I  will  tell  you  frankly  I  did  not  take  the 
trouble  of  ascertaining  whether  or  not  she  had  reconciled. 
Q.  What  difference  does  that  make?  A.  None  at  all,  except 
that  I  did  not  want  any  further  trouble.  I  said  '  If  we're 
going  to  have  a  dispute  about  this  thing ' —  Q.  Didn't 
you  realize  it  would  have  been  less  trouble  if  you  had  given 
the  letters  to  her?  A.  If  she  hadn't  abused  me,  and  if  she 
hadn't  walked  into  the  office  as  she  did  without  waiting  until  I 
was  disengaged,  she  would  have  gotten  those  letters  from  me.' " 
In  this  proceeding  he  testified  as  follows:  "  Q.  Did  you 
tell  her  that  you  claimed  a  Hen  on  the  papers,  or  you  were 
entitled  to  hold  them?  A.  I  told  her  that  I  could,  claiming 
that  she  still  owed  me  ninety  dollars;  and  I  told  her  that  I 
could  claim  to  keep  those  papers;  and  I  stood  ready  and 
willing  to  return  them  and  even  release  her  of  the  obligation 
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that  she  still  owed  me  on  the  balance  of  the  payment  in  order 
to  straighten  the  matter  out  and  have  no  further  dispute  about 
it.  Q.  Now,  did  you  claim  before  the  Bar  Association  that 
you  had  a  lien  on  these  papers?  A.  Why  yes,  I  explained  — 
I  explained  at  the  time  to  the  Bar  Association,  and  they 
diflfered  with  me.  *  *  *  Q-  Now,  when  she  came  and  asked 
you  to  give  back  a  certain  portion  of  the  fee,  and  demanded 
her  letters,  you  refused  to  do  it  unless  she  gave  you  a  release, 
didn't  you?  A.  Not  exactly  a  release.  I  drew  up  a  paper, 
and  the  substance  of  that  paper  was  that  I  wanted  her  to  sign 
a  paper  that  she  received  from  me  those  letters,  and  I  wanted 
—  because  she  —  Q.  [Interposing]  What  was  she  to  release, — 
to  release  you  from  what?  A.  From  further  obligations  with 
reference  to  my  services  in  her  behalf,  and  that  she  relieved 
me  —  she  relieved  me.  *  *  *  Q.  Now,  at  the  time  you 
asked  her  to  sign  that  paper  she  did  not  owe  you  any  money, 
did  she?  A.  Why  yes.  Yes,  I  regarded  she  still  owed  me 
ninety  dollars,  according  to  my  arrangements  with  her." 

It  is  quite  clear  from  all  the  testimony  in  the  matter  that  at 
the  time  Mrs.  Grant  demanded  the  return  of  the  letters  the 
respondent  was  utterly  imjustified  in  refusing  that  demand. 
There  could  be  no  lien  for  she  had  admittedly  paid  him  in  full 
all  that  he  demanded  up  to  that  time.  He  did  not  couple  the 
refusal  to  deliver  with  any  demand  for  any  further  sum  at 
that  time  and  his  subsequent  claim  upon  the  hearing  before 
the  referee  in  direct  contradiction  of  his  claim  when  examined 
before  the  grievance  committee  is  obviously  an  afterthought 
for  the  purpose  of  justification  by  way  of  a  claimed  lien  and  we 
agree  with  the  conclusions  of  the  learned  official  referee  that 
the  retention  of  the  letters  in  the  circiunstances  was  violative 
of  the  standards  prevailing  in  the  legal  profession  and  of  the 
rule  of  conduct  which  the  Supreme  Court  requires  of  the 
members  of  the  bar. 

(b)  The  substance  of  the  allegations  contained  in  this 
specification  is  that  in  March,  1914,  the  respondent  was  the 
attorney  of  record  for  the  plaintiff  in  two  cases  against  the 
Nassau  Electric  Railway  Company  and  that  he  engaged 
Frederick  Fishel,  a  member  of  the  New  York  bar,  to  act  as 
counsel  in  said  cases;  that  one  of  the  cases  came  on  for  trial, 
Mr.  Fishel  selected  the  jury  and  opened  the  case,  when  both 
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cases  were  settled  for  $2,000,  and  that  on  May  12, 1914,  this 
amount  was  paid  to  the  respondent,  and  thereafter  the  actions 
were  discontinued  and  the  respondent  received  $1,000  for  his  fee; 
that  Mr.  Fishel  made  several  demands  on  the  respondent  for  his 
share  of  the  fee,  but  the  respondent  failed  to  comply  therewith 
and  appropriated  the  money  due  Mr.  Fishel  to  his  own  use. 

The  main  contention  of  the  respondent,  by  way  of  explana- 
tion and  defense,  is  that  the  agreement  with  Mr.  Fishel 
was  that  the  latter  was  to  receive  twenty  per  cent  as  his 
share  of  the  fees,  whereas  he  has  always  claimed  twenty-five 
per  cent.  It  appearing  that  after  the  settlement  of  the  cases 
the  respondent  passed  Mr.  Fishel  in  the  corridor  of  the  court 
house  and  said  to  him:  ''  As  soon  as  I  get  the  money,  why, 
I  will  see  you."  Two  or  three  weeks  passed  and  Mr.  Fishel 
not  having  heard  from  the  respondent  concerning  his  compensa- 
tion, endeavored  to  get  in  touch  with  the  respondent  but  was 
unsuccessful,  and  he  thereupon  examined  the  judgment  record 
and  learned  that  the  judgment  had  been  satisfied.  Under 
date  of  May  27, 1914,  respondent  wrote  Mr.  Fishel  as  follows: 

'^  I  have  been  unable  up  to  the  present  time  to  adjust 
your  end  of  the  Kaiserauer  matter  due  to  actual  engagements 
in  matters  of  importance. 

"  It  is  necessary,  which  will  take  a  little  time,  to  go  over 
the  disbiu'sements  incurred  so  that  I  could  give  myself  credit 
when  making  allowances,  which  I  will  try  to  do  between  now 
and  the  early  part  of  next  week." 

Not  having  received  his  compensation,  Mr.  Fishel  sued 
the  respondent  and  recovered  a  judgment  by  default  for  the 
smn  of  $214.  Thereafter  the  respondent  tnade  a  motion  to 
open  the  default  and  the  motion  was  granted  under  terms, 
which  the  respondent  did  not  comply  with.  The  respondent 
was  examined  in  supplementary  proceedings  in  an  effort  to 
recover  upon  that  judgment.  At  that  time  he  testified  that 
he  had  no  property  of  any  kind  except  a  balance  of  $1.60  in 
one  bank  and  a  balance  of  less  than  $5  in  another  bank,  and 
that  no  one  held  any  property  in  trust  for  him.  Respondent 
claims  that  he  has  always  been  ready,  able  and  willing  to  pay 
Fishel  twenty  per  cent  of  the  net  fees  received  by  him,  to  wit, 
$110.  Before  the  grievance  committee  he  testified  that  he  had 
given  money  over  to  his  sister  so  that  $110  was  held  by  her  in 
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tarust  for  Mr.  Fishel.  Before  the  referee  in  this  proceeding 
he  testified  that  he  apparently  misunderstood  the  questions 
of  the  members  of  the  committee  and  did  not  intend  to  so 
testify;  that  although  he  did  not  have  the  money  personally 
with  which  to  pay  Mr.  Fishel  the  $110  he  admits  was  due, 
he  had  made  arrangements  with  his  sister,  who  had  money  in 
the  bank,  to  let  him  have  that  amount  at  any  time  Mr.  Fishel 
would  accept  it.  It  is  impossible  to  reconcile  his  testimony 
before  the  grievance  committee  with  that  upon  the  reference. 
His  sister,  Mrs.  Wolper,  who  at  the  time  was  in  the  employ- 
ment of  the  respondent  as  a  stenographer  and  typewriter  at  a 
salary  of  $12  a  week  testified  as  follows:  "  He  was  telling  me 
about  this  money  that  he  wanted  to  give  to  Mr.  Fishel  and  he 
asked  me  if  he  could  arrange  with  me  at  any  time  to  pay  the 
amount  that  he  —  that  Mr.  Fishel  was  entitled  to  —  $110. 
I  said,  '  Yes,  any  time  Mr.  Fishel  wants  the  $110  I  can  give 
it  to  you.'  " 

The  learned  official  referee  concludes  as  follows:  ''  I  do 
not  consider  these  transactions  as  of  much  significance,  for 
the  reason  that  in  my  opinion,  if  we  assmne  the  respondent 
did  exactly  what  he  claims  he  did  and  Mrs.  Wolper  was  able 
to  make  good,  it  does  not  constitute  an  adequate  explanation 
of  his  conduct  in  the  premises  toward  Mr.  Fishel.  It  was  the 
duty  of  the  respondent  within  a  few  days,  at  the  most,  to 
inform  Mr.  Fishel  of  his  receipt  of  the  money  and  to  tender 
at  least  the  $110  he  conceded  to  be  due.  On  the  contrary  he 
left  Mr.  Fishel  to  learn  of  the  settlement  from  the  records 
of  the  court,  and  even  after  his  letter  to  Mr.  Fishel  he  did 
not  act  promptly  and  squarely  in  endeavoring  to  effect  a  set- 
tlement but  appropriated  the  entire  fimd  to  his  personal  use." 

The  respondent's  own  testimony  produced  a  most  unfavor- 
able effect  upon  this  court.  It  was  shifty,  evasive  and  lack- 
ing in  candor.  His  conduct  in  both  matters  complained 
of  as  portrayed  by  himself  shows  that  he  is  deficient  in  the 
characteristics  of  straightforwardness,  honor  and  sense  of 
personal  responsibility  expected  from  a  member  in  good 
standing  of  an  honorable  and  dignified  profession.  There 
may  have  been  a  real  dispute  between  him  and  his  brother 
lawyer,  whom  he  had  engaged  as  counsel,  as  to  the  terms  of  the 
retainer^  and  his  personal  use,  which  he  admits,  of  the  entire 
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amount  received  as  a  fee  was  undoubtedly  caused  by  his  neces- 
sities, but  the  judgment  fixed  the  amoimt  due  to  his  associate. 
His  claim  of  always  having  on  hand,  in  some  way  or  other, 
enough  to  pay  the  scmoimt,  which  he  himself  admitted  was 
due,  is  too  flimsy  to  receive  acceptance  by  this  court. 

We  are  of  the  opinion  that  the  respondent  has  been  guilty 
of  professional  misconduct  and  that  he  should  be  suspended 
from  practice  for  six  months,  with  leave  to  apply  for  rein- 
statement at  the  expiration  of  that  term  upon  proof  of  his 
compliance  with  the  conditions  to  be  incorporated  in  the  order 
to  be  entered  hereon. 

Scott,  Smith,  Page  and  Shearn,  JJ.,  concurred. 

Respondent  suspended  for  six  months,  with  leave  to  apply 
for  reinstatement  at  the  expiration  thereof  as  stated  in  opinion. 
Order  to  be  settled  on  notice. 


In  the  Matter  of  Micthabl  0.  Rmi,  an  Attorney,  Respondent. 

First  Department,  February  1,  1918. 

Attorney  at  law  —  disbarment  —  converBion  of  money  belonging 

to  client. 

Attorney  at  law  disbarred  for  converting  to  his  own  use  money  intrusted  to 
him  for  a  specific  purpose. 

DisciPLiNABY  proceedings  instituted  by  the  Association  of 
the  Bar  of  the  City  of  New  York. 

Manfred  W.  Ehrich  of  coimsel  [Einar  Chrystie,  attorney], 
for  the  petitioner. 

,  for  the  respondent. 

Clarke,  P.  J.: 

Respondent  was  admitted  in  April,  1907,  to  practice  as  an 
attorney  and  counselor  at  law  at  a  term  of  the  Appellate 
Division  in  the  Second  Department  and  has  since  practiced 
in  the  First  Judicial  District.  In  June,  1914,  the  respondent 
was  retained  by  one  Nicola  Armato  to  represent  his  interests 
in  connection  with  an  attachment  brought  against  him  by  one 
Peter  Berta.  Lina  Armato,  the  wife  of  said  Armato,  claimed 
the  attached  property  and  obtained  possession  by  giving  a 
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bond  executed  by  a  surety  company.  In  order  that  lina 
Armato  might  procure  this  bond  one  Filippo  Sabella  gave  the 
respondent  $300  to  deposit  as  collateral  with  the  surety 
company.  Thereafter  an  action  was  commenced  on  said 
bond  and  a  judgment  recovered  for  the  siun  of  $1,097.07. 
In  January,  1915,  Sabella  on  behalf  of  the  defendant  Armato 
gave  to  the  respondent  a  check  for  $1,097.07  with  which  to 
pay  the  judgment.  Respondent  thereupon  called  upon  the 
surety  company  and  learned  that  it  had  applied  the  $300 
received  by  it  as  collateral  towards  the  payment  of  the  judg- 
ment and  the  respondent  then  gave  the  surety  company 
for  the  balance  remaining  due  on  said  judgment  a  check  for 
$795.22,  out  of  the  funds  received  by  him  from  Sabella. 
The  charge  was  that  the  difference  between  the  amount 
received  by  Sabella  and  the  amount  paid  to  the  surety  company 
was  converted  by  respondent  to  his  own  use. 

The  learned  oflScial  referee  has  reported:  "  The  testimony 
tendered  by  the  pietitioner  in  support  of  the  allegation  charging 
the  respondent  with  converting  the  $300  is  conclusive  of  the 
truth  of  the  charge.  The  explanation  given  by  the  respond- 
ent is  evasive,  thoroughly  unsatisfactory  and  cannot  be 
accepted  as  a  sufficient  defense." 

A  supplemental  petition  containing  further  charges  was  filed 
by  the  petitioner  pending  the  proceeding  and  was  referred  to  the 
same  oflScial  referee.  In  the  second  specification  of  the  supple- 
mental petition  respondent  was  charged  with  misconduct  as 
follows: 

"  In  May,  1915,  Donato  Maro  gave  to  the  respondent 
$640  to  be  disbursed  as  follows:  $140  to  pay  for  the  passage 
of  Maro's  sister  from  Italy  to  the  United  States  and  the 
remaining  $500  to  be  deposited  as  seciuity  for  an  immigrant's 
bond,  which  the  respondent  was  to  procure  so  that  Maro's 
sister  might  be  permitted  to  enter  the  country.  The  money 
was  paid  upon  the  understanding  that  when  the  bond  was 
cancelled,  the  $500  less  the  respondent's  fees  and  disburse- 
ments was  to  be  returned  to  Maro.  Respondent  had  no 
occasion  to  use  any  of  the  money  for  the  purpose  for  which  it 
had  been  given  him  as  Maro's  sister  died  before  respondent 
had  arranged  for  her  passage  to  this  coimtry.  Instead  of 
App  Div.-^Vol.  CLXXXI.         32 
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returning  this  money  to  Maro  respondent  converted  it  to  his 
own  use.  Maro  and  his  wife  have  made  repeated  demands 
upon  the  respondent  for  the  return  of  the  $640  but  they  have 
only  succeeded  in  recovering  from  the  respondent  the  sum  of 
$230  which  amoimt  has  been  paid  in  installments." 

The  learned  official  referee  has  reported  as  follows: 

''  The  respondent  has  filed  no  answer  to  the  specifications 
set  forth  in  the  supplemental  petition^  and  has  not  appeared 
before  me  to  contradict  the  testimony  offered  in  proof  of  the 
above  charge,  although  several  adjournments  were  allowed 
him  for  that  purpose.  The  testimony  tendered  in  support  of 
the  charges  set  forth  in  the  original  petition  and  in  the  second 
specification  of  the  supplemental  petition  establishes  so  clearly 
the  respondent's  guilt  of  the  grossest  misconduct  as  an  attorney 
at  law,  that  I  directed  the  petitioner  not  to  put  in  any  proof 
in  support  of  the  charges  set  forth  in  the  first  and  third  specifica- 
tions of  the  supplemental  petition." 

Upon  examination  of  the  testimony  and  of  the  exhibits 
we  find  that  they  fully  sustain  the  conclusions  of  the  learned 
official  referee  and  we  approve  of  the  same.  The  evidence 
shows  that  respondent  should  no  longer  be  permitted  to 
exercise  the  rights  and  privileges  of  a  member  of  a  profession 
whose  duties  and  obligations  he  has  so  flagrantly  violated. 

The  professional  conduct  of  this  respondent  was  before  this 
court  in  Matter  of  Papa  v.  Rini  (171  App.  Div.  796;  affd., 
219  N.  Y.  575).  That  was  a  summary  proceeding  to  compel 
the  respondent  to  pay  over  a  sum  of  money  received  by  him 
from  a  client  in  his  professional  capacity  and  wrongfully 
retained  by  him,  and  this  court  said:  ''  In  the  case  at  bar 
the  money  was  received  by  the  attorney  from  his  client  for 
a  specific  purpose.  It  was  not  used  for  that  purpose  but 
retained  improperly  by  the  attorney.  The  giving  of  a  worth- 
less check  and  note  instead  of  relieving  the  attorney  from  the 
control  of  the  court  by  sunmiary  proceeding  was  an  aggrava- 
tion of  the  offense."  And  we  affirmed  an  order  compelling 
him  to  pay  over. 

The  repondent  should  be  disbarred. 

Scott,  Smith,  Page  and  Shsarn,  JJ.,  concurred. 
Respondent  disbarred.    Order  to  be  settled  on  notice. 
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The  People  op  the  State  op  New  York,  Appellant,  v. 
Bridget  Paris,  Respoadent. 

Seoond  Department,  January  18,  1918. 

ConBtitutional  law  —  statute  authorising  establishnient  of  police 
diitricti  and  election  of  police  JuBtiees  within  towns. 

Chapter  583  of  the  Laws  of  1909,  as  amended  by  chapter  294  (tf  the  Lav. 
of  1910,  being  an  act  to  authorize  the  several  towns  in  the  county  of  SuffoU 
to  establish  police  districts  outside  the  limits  of  any  incorporated  village 
therein,  and  to  elect  within  such  districts  by  ballot  one  police  justice, 
three  commissioners  and  to  provide  for  police  patrolmen  within  said 
districts,  is  unconstitutional. 

A  town  or  village  may  be  divided  for  police  protection  but  not  for  a  separate 
court,  since  such  portion  cannot  be  thus  dissevered  from  the  rest  of  a 
municipality  for  judicial  purposes. 

Appeal  by  the  plaintiff,  The  People  of  the  State  of  New 
York,  from  an  order  of  the  County  Court  of  SufiFolk  county, 
entered  in  the  office  of  the  clerk  of  said  county  on  the  11th  day 
of  September,  1917,  reversing  a  judgment  of  the  police  justice 
in  the  town  of  East  Hampton,  L.  I.,  rendered  August  1,  1917, 
convicting  the  defendant  of  a  misdemeanor. 

The  learned  Coimty  Court  held  unconstitutional  "  An 
act  to  authorize  the  several  towns  in  the  county  of  SufiFolk 
to  establish  police  districts  outside  the  limits  of  any  incor- 
porated village  therein,  and  to  elect  within  such  districts 
by  ballot  one  police  justice,  three  commissioners,  and  to 
provide  for  pohce  patrolmen  within  said  districts."  (Laws  of 
1909,  chap.  583,  as  amd.  by  Laws  of  1910,  chap.  294.)  The 
town  board  of  East  Hampton,  under  this  statute,  upon  petition 
of  not  less  than  twenty-five  of  the  taxable  inhabitants  of 
said  district,  gave  notice  of  an  election  of  such  district  (under 
section  3),  which  resulted  in  the  vote  to  estabUsh  such  a  district 
within  said  town,  which  district  in  area  was  less  than  that 
of  the  whole  town.  There  was  no  incorporated  village  in  the 
town  of  East  Hampton.  By  section  7  of  the  act  "  The  police 
justice  as  provided  for  in  this  act  shall  be  elected  by  the 
qualified  voters  in  said  district  for  the  term  of  three  years." 
By  section  14  such  justice  "  shall  have  the  same  powers  con- 
ferred upon  police  justices  within  incorporated  vHlages." 
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Samuel  Seabury  [Ralph  C.  Greene,  District  Attorney ,  John 
deR.  Storey  and  Raymond  Smith  with  him  on  the  brief],  for  the 
appellant. 

Percy  L.  Housel,  for  the  respondent. 

Putnam,  J.: 

The  magistrate  claiming  here  to  try  and  convict  this  defend- 
ant, was  the  police  justice  of  a  police  district  in  the  town  of 
East  Hampton,  L.  I.  Such  justice  has  acted  in  this  part  of 
East  Hampton  without  question  for  several  years.  If  his 
jurisdiction  be  confined  to  the  police  district  in  which  he  was 
chosen  it  was  unconstitutional.  A  town  or  village  might  be 
divided  for  police  protection,  but  not  for  a  separate  court, 
since  sudi  portion  cannot  be  thus  dissevered  from  the  rest  of 
the  municipality  for  judicial  purposes.  {People  ex  rel. 
Townsend  v.  Porter,  90  N.  Y.  68.)  If  in  order  to  sustain  this 
Police  Court  jurisdiction  we  regard  it  as  running  beyond  the 
confines  of  the  police  district  and  extending  throughout  all 
of  East  Hampton,  then  the  principles  of  self-government  have 
been  violated.  A  fraction  of  the  town  would  be  erecting  a  local 
court  over  the  rest  of  the  inhabitants,  who,  having  local 
justices  of  the  peace  provided  by  the  Constitution  (Art.  6, 
§  17),  neither  by  direct  vote  nor  by  delegated  power  have  ever 
consented  to  such  additional  tribunal. 

The  order  of  the  County  Court  of  Suffolk  coimty  reversing 
defendant's  conviction  for  a  misdemeanor  before  the  acting 
police  magistrate  is,  therefore,  aflBrmed. 

Jenks,  p.  J.,  Thomas,  Mills  and  Rich,  JJ.,  concurred. 

Order  of  the  County  Court  of  Suffolk  county  reversing 
defendant's  conviction  for  a  misdemeanor  before  the  acting 
police  magistrate  affirmed. 
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General  Bakinq   Company,   Respondent,   v.   Horatio   N. 
Daniell,  Appellant. 

Fourth  Department,  January  9,  1918. 

Trial  —  place  of  trial  — rule  as  to  residence  of  railroad  companies 
not  applicable  to  other  domestic  corporations  —  change  of  place 
of  trial. 

The  rule  that  raUroad  companies  are  deemed  to  reside  in  each  of  the  counties 
through  which  their  roads  run,  within  the  meaDing  of  section  984  of  the 
Code  of  Civil  Procedure  relating  to  the  place  of  trial  of  an  action,  does 
not  apply  to  other  domestic  corporations  having  a  principal  office  as 
fixed  in  their  certificates  of  incorporation,  and  branch  offices  in  other 
counties  where  they  transact  a  part  of  their  business. 

Motion  to  change  place  of  trial  to  county  where  defendant  resides  granted 
upon  the  ground  that  neither  the  plaintiff  corporation  nor  defendant 
resided  in  the  county  where  the  venue  was  laid  at  the  time  of  the  com- 
mencement of  the  action. 

Appeal  by  the  defendant,  Horatio  N.  Daniell,  from  an 
order  of  the  Supreme  Court,  made  at  the  Erie  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  Erie 
on  the  2d  day  of  November,  1917,  denying  defendant's  motion 
to  change  the  place  of  trial  herein. 

Frederick  E.  Hawkes,  for  the  appellant. 

Wilbur  B.  Grandison  [Horton  &  Grandison,  attorneys],  for 
the  respondent. 

Foote,  J.: 

We  are  of  opinion  that  the  rule  that  railroad  companies 
are  deemed  to  reside  in  each  of  the  counties  through  which 
their  roads  run,  within  the  meaning  of  section  984  of  the 
Code  of  Civil  Procedure,  as  to  the  place  of  trial  of  an  action, 
does  not  apply  to  other  domestic  corporations  such  as  the 
plaintiff,  having  a  principal  office  as  fixed  in  its  certificate 
of  incorporation  and  branch  offices  in  other  coimties  where 
it  transacts  a  part  of  its  business. 

The  distinction  in  this  respect  between  railroad  companies 
and  other  domestic  corporations  was  clearly  pointed  out  in 
the  opinion  of  Presiding  Justice  Parker  in  Poland  v.  United 
Traction  Company  (88  App.  Div.  281),  and  this  opinion  was 
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adopted  by  the  Court  of  Appeals  in  aflarming  the  order  in 
that  case  (177  N.  Y.  557),  thereby,  as  we  thmk,  mtending  to 
approve  the  distinction  so  pointed  out. 

As  neither  plaintiff  nor  defendant  resided  in  Erie  county 
at  the  commencement  of  the  action,  the  motion  to  change 
the  place  of  trial  to  Tioga  county,  the  place  of  residence  of 
the  defendant,  should  have  been  granted. 

The  order  should  be  reversed,  with  ten  dollars  costs  and 
disbursements,  and  the  motion  granted,  with  ten  dollars  costs. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted,  with  ten  dollars  costs. 


Dow  Vroman  and  Abraham  Weil,  Individually  and  as 
Members  of  and  Constituting  the  Board  of  Elections  for 
Niagara  Coimty,  New  York,  Respondents,  v.  Norman  D. 
Fish,  County  Judge  of  Niagara  Coimty,  Defendant, 
Impleaded  with  Thomas  T.  Feeley  and  Burt  A.  Duquette, 
Coimty  Clerk  and  Diptrict  Attorney,  Respectively,  of 
Niagara  County,  Appellants. 

Fourth  Department,  January  9,  1918. 

ConBtitutional  law  —  chapter  202  of  the  LawB  of  1917  amending 
Election  Law  In  relation  to  commiaflioner  of  electiona  of  county 
of  Niagara  —  purpose  of  proyiaion  of  Constitution  that  no  private 
or  local  bin  shaU  embrace  more  than  one  subject  —  essential 
contents  of  title  of  biU  —  general  or  special  city  law,  what  con- 
stitutes—  who  may  attack  constitutionality  of  statute. 

Chapter  202  of  the  Laws  of  1917,  entitled  *'  An  act  to  amend  the  Eleotion 
Law,  in  relation  to  commissioner  of  elections  in  the  oounty  ,of  Niagara," 
is  not  unconstitutional  upon  the  groimd  that  it  violates  section  16  of 
article  3  or  section  2  of  artide  12  of  the  Constitution. 

The  pxurpose  of  section  16  of  article  3  of  the  Constitution,  providing  that 
*'  No  private  or  local  bill,  which  may  be  passed  by  the  Legislating,  shall 
embrace  more  than  one  subject,  and  that  shaU  be  expressed  in  the  title,*' 
was  to  prevent  concealing  in  the  body  of  a  local  statute  a  foreign  subject 
not  germane  to  that  mentioned  in  the  title  and  so  unrelated  thereto  as 
to  cause  surprise  upon  its  discovery. 
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If  the  title  of  a  local  law  expreesee  a  general  purpose  or  ohjeot  all  matters 
fairly  and  reasonably  connected  therewith  and  all  measures  which  will 
or  may  facilitate  the  aocompUshment  of  such  purpose  or  object  are 
properly  incorporated  into  the  act  and  are  germane  to  the  title. 

It  is  not  necessary  to  set  forth  in  the  title  the  various  details  of  the  object 
or  purpose  to  be  accomphshed  by  the  biU.  It  is  sufficient  if  the  title 
expresses  its  general  purpose. 

Chifpter  202  of  the  Laws  of  1917  concerns  the  whole  State  as  regards  its 
general  elections,  and  the  county  of  Niagara  in  particular.  Its  operation 
and  effect  upon  the  three  cities  in  said  county  is  incidental  only  and  does 
not  affect  the  municipalities  as  such.  Hence,  it  does  not  violate  section 
2  of  article  12  of  the  Constitution  upon  the  groimd  that  it  relates  to  the 
IMToperty,  affairs  or  government  of  the  cities  in  said  county  and  was  not 
after  its  passage  by  the  Legislature  submitted  to  the  mayor  ^d  common 
council  of  said  cities  as  "  special  city  laws  "  are  required  to  be  submitted. 

Even  if  said  statute  does  violate  section  18  of  article  3  of  the  Constitution, 
which  prohibits  the  Legislature  from  passing  a  "  private  or  local  bill 
*  *  *  designating  places  of  voting,"  this  is  not  a  question  in  which 
members  of  the  board  of  elections  for  Niagara  county  are  interested 
or  which  they  are  entitled  to  have  decided,  as  the  invalidity  thereof 
would  not  enable  them  to  continue  to  hold  their  offices.  This,  because 
said  part  of  the  statute  is  not  essential  to  the  operation  of  the  other  por- 
tions thereof  and  if  pronounced  invalid  the  remainder  will  not  fall  with  it. 

Appeal  by  the  defendants,  Thomas  T.  Feeley  and  another, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiffs, entered  in  the  office  of  the  clerk  of  the  county  of  Niagara 
on  the  1st  day  of  October,  1917,  upon  the  decision  of  the 
court  after  a  trial  before  the  court  without  a  jury. 

The  judgment  decreed  that  chapter  202  of  the  Laws  of 
1917,  entitled  "  An  act  to  amend  the  Election  Law,  in  relation 
to  commissioner  of  elections  in  the  county  of  Niagara," 
was  unconstitutional  and  void  and  enjoined  and  restrained 
the  defendants  from  appointing  a  commissioner  of  elections, 
or  doing  any  act  or  thing  pursuant  to  said  statute. 

The  appellants  further  give  notice  of  an  intention  to  bring 
up  for  review  an  order  entered  in  said  clerk's  office  on  the 
2d  day  of  June^  1917,  continuing  the  injunction  herein  and 
also  to  review  the  original  injimction  order  granted  on  the 
23d  day  of  April,  1917. 

A.  A.  Bradley  [Bradley y  Merritt  &  Bradley,  attorneys],  for 
the  appellants. 

Alfred  W.  Gray,  for  the  respondents. 


Digitized  by 


Google 


504  Vroman  v.  Fish. 


Fourth  Department,  January,  1918.  [Vol.  181. 

FOOTE,  J.: 

At  the  time  this  action  was  begun  plaintiffs  were  the  duly 
appointed  and  acting  members  of  the  board  of  elections  for 
Niagara  county. 

They  bring  this  action  to  enjoin  the  defendants  from 
proceeding  to  appoint  a  commissioner  of  elections  for  said 
county,  as  chapter  202  of  the  Laws  of  1917  directs  them  to 
do,  on  the  ground  that  that  statute  violates  the  State  Con- 
stitution and  is  wholly  void.  The  case  was  submitted  at 
Special  Term  upon  the  pleadings  and  the  stipulation  of 
defendants'  counsel  that  said  act  was  not  submitted  to  the 
three  cities  in  Niagara  county  as  a  special  city  law,  and  the 
judge  foimd  that  the  act  violates  section  16  of  article  3  of  the 
Constitution  which  is  "  No  private  or  local  bill,  which  may  be 
passed  by  the  Legislature,  shall  embrace  more  than  one  subject, 
and  that  shall  be  expressed  in  the  title,"  in  that  the  act  is 
local,  embraces  more  than  one  subject,  and  that  the  subject 
is  not  expressed  in  the  title.  He  also  foimd  that  the  act 
violates  section  2  of  article  12  of  the  Constitution  because  it 
relates  to  the  property,  affairs  or  government  of  the  cities  of 
Niagara  Falls,  North  Tonawanda  and  Lockport  in  said  county, 
and  was  not,  after  its  passage  by  the  Legislature,  submitted 
to  the  mayor  and  common  council  of  each  of  those  cities  as 
"  special  city  laws  "  are  required  by  that  section  to  be  sub- 
mitted. Upon  these  findings  judgment  has  been  entered 
adjudging  the  act  unconstitutional  and  void  and  perpetually 
enjoining  the  defendants  from  appointing  a  commissioner  of 
elections  or  doing  any  act  thereunder. 

An  examination  of  this  act  in  the  light  of  the  judicial 
decisions  giving  construction  to  these  constitutional  provisions 
requires  us  to  hold,  as  I  think,  that  the  act  is  valid  and  does 
not  violate  either. 

The  act  is  entitled,  "  An  act  to  amend  the  Election  Law, 
in  relation  to  commissioner  of  elections  in  the  county  of 
Niagara."  It  amends  chapter  22  of  the  Laws  of  1909,  being 
the  "  Election  Law  "  (Consol.  Laws,  chap.  17),  by  inserting 
therein  a  new  article  to  be  article  7-b.  It  creates  the  office 
of  commissioner  of  elections  in  that  county  and  confers  upon 
such  commissioner  all  the  rights,  powers  and  duties  thereto- 
fore vested  in  any  other  officer  or  officers  of  the  county  or 
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of  any  of  its  political  subdivisions  relating  to  elections,  with 
certain  exceptions  as  to  local  and  special  elections  held  at 
other  times  than  a  general  election.  It  provides  that  the 
commissioner  shall  be  appointed  within  five  days  after  the 
act  takes  effect  by  the  coimty  judge,  county  clerk  and  district 
attorney  of  the  county,  or  a  majority  of  them,  who  are  respec- 
tively the  defendants  in  this  action.  These  officers  are  also 
to  fill  vacancies  and  appoint  successors  upon  the  expiration 
of  the  five-year  term  of  office  of  the  commissioner.  These 
coimty  officers  have  no  other  powers  or  duties  under  the  act. 
Upon  the  appointment  and  qualification  of  the  first  commis- 
sioner, the  board  of  elections  is  abolished.  It  provides  that 
article  7  of  the  Election  Law,  which  relates  to  boards  of  elec- 
tions, shall  not  apply  to  the  coimty  of  Niagara,  except  section 
199,  relating  to  police  aid.  In  general  it  vests  in  the  com- 
missioner all  the  powers  and  duties  prescribed  by  article  7  of 
the  Election  Law  for  boards  of  elections,  and,  in  addition, 
confers  upon  him  the  powers  theretofore  exercised  by  other 
officers  or  boards  of  the  coimty  to  appoint,  upon  the  recom- 
mendation of  the  chairmen  of  the  county  committees  of 
the  two  principal  political  parties,  inspectors  of  election, 
poll  clerks  and  ballot  clerks;  also  the  power  to  purchase 
voting  machines  when  authorized  by  the  local  authorities; 
he  is  to  fix  the  polling  places  for  each  primary  district  and 
the  polling  places  for  registration  and  election  in  each  election 
district,  and  to  create,  alter  or  divide  the  various  poUtical  sub- 
divisions of  the  county  into  election  districts  in  the  manner 
provided  in  sections  296  and  419  of  the  Election  Law.*  The 
act  provides  that  the  said  new  article  shall  not  apply  to  elec- 
tions held  in  cities,  towns  or  villages  where  the  elections  are 
held  at  a  time  other  than  the  time  of  general  elections.  There 
are  other  provisions  defining  the  powers  and  duties  of  the 
conamissioner,  not  necessary  to  be  stated  for  an  understanding 
of  the  scope  and  purpose  of  the  act. 

Plaintiffs'  principal  contention  is  that  the  act  being  local 
embraces  more  than  one  subject,  or  that  the  subject  is  not 
sufficiently  expressed  in  the  title.    In  support  of  this  con- 

*  Amd.  by  Laws  of  1916,  chap.  537.  See,  also,  Laws  of  1917,  ohap.  703, 
amdii:.  §  296.  — [Rbp. 
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tention  it  is  pointed  out  that  the  act:  1.  Abolishes  the  board 
of  elections.  2.  Creates  a  commissioner,  of  elections.  3. 
Takes  from  the  three  cities  of  the  comity:  (a)  The  appointment 
of  election  officers,  (b)  The  right  to  divide  their  territory 
into  election  districts,  (c)  The  right  to  fix  their  own  polling 
places,  (d)  The  custody  of  their  voting  machines  and  other 
election  paraphernalia.  4.  Vests  all  these  rights  in  the  election 
commissioner.  5.  Takes  from  the  board  of  supervisors  the 
power  of  apportioning  between  the  various  municipalities  of 
the  county  the  election  expenses  and  gives  this  power  to  the 
election  commissioner. 

Plaintiffs  say  that  each  is  a  separate  subject.  If  this  be 
so,  and  the  act  is  locals  then  it  would  require  five  separate 
statutes  to  enact  them  into  law.  They  could  not  be  combined 
into  one  act  even  if  all  the  so-called  separate  subjects  were 
named  in  the  title.  This  would  go  beyond  the  intent  of  the 
Constitution  and  is  too  narrow  an  interpretation  of  its  meaning. 
Its  object  is  to  prevent  concealing  in  the  body  of  a  local 
statute  a  foreign  subject  not  germane  to  that  mentioned  in 
the  title  and  so  unrelated  thereto  as  to  cause  surprise  upon 
its  discovery;  a  subject  which  appears  out  of  place  in  the 
act  and  as  if  placed  there  without  being  mentioned  in  the 
title  to  mislead  or  deceive  those  who  might  be  interested  to 
oppose  its  adoption.  This  act  is  not  of  that  character.  The 
powers  and  duties  it  confers  upon  the  commissioner  of  elections 
and  takes  from  other  local  officers  are  such  as  it  might 
reasonably  be  expected  a  commissioner  of  elections  should 
have  and  such  as  are  proper  and  needful  to  the  orderly  and 
efficient  regulation  of  the  conduct  of  the  elections.  It  deab 
with  only  one  subject,  namely,  a  commissioner  of  elections 
for  Niagara  county  in  connection  with  the  Election  Law. 

It  has  been  held  many  times  that  the  object  of  this  con- 
stitutional requirement  is  that  legislators  and  the  public 
may  be  informed  by  the  title  of  the  general  nature  of  local 
laws  proposed  to  be  enacted  and  to  prevent  deception. 
{Economic  Power  &  Construction  Co.  v.  City  of  Buffalo,  195 
N.  Y.  286,  and  cases  cited  and  reviewed  in  the  opinion  of 
Judge  Chase.) 

It  is  also  settled  that  if  the  title  of  a  local  law  expresses 
a  general  purpose  or  object,  all  matters  fairly  and  reasonably 
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connected  therewith  and  all  measures  which  will  or  may 
facilitate  the  accomplishment  of  such  purpose  or  object  are 
properly  incorporated  into  the  act  and  are  germane  to  the 
title.  {Astar  v.  Arcade  R.  Co.,  113  N.  Y.  93;  Pe(rpU  ex  rd. 
Village  of  Brockport  v.  SutphiUy  166  id.  163;  People  ex  rel. 
Deuery  v.  Coler,  173  id.  103.) 

It  is  not  necessary  to  set  forth  in  the  title  the  various 
details  of  the  object  or  piui)ose  to  be  accomplished  by  the 
bill.  It  is  sufficient  if  the  title  expresses  its  general  piui)ose. 
(People  ex  rel.  Corscadden  v.  Howe,  177  N.  Y.  499;  People  ex  rel. 
Davies  v.  Commissioners  of  Taxes  of  N.  Y.,  47  id.  501 ;  Wrought 
Iran  Bridge  Co.  v.  Taum  of  Attica,  119  id.  204.) 

In  Devlin  v.  Maytrr  (63  N.  Y.  8)  it  was  said:  "  The  title 
need  not  be  an  abstract  of  the  act,  disclose  its  details,  or 
declare  the  machinery  or  modes  of  procedure  by  which  the 
act  is  to  be  carried  into  effect  and  its  object  accomplished. 
The  subject  of  an  act  is  that  concerning  which  it  is  enacted. 
*  *  *  If  the  title  of  an  act  fairly  and  reasonably  discloses 
what  the  legislation  concerns,  or  the  matter  with  which  it 
deals,  and  indicates  its  purpose,  the  constitutional  requirement 
is  complied  with.'' 

The  title  of  this  act  is  not  misleading  or  deceptive.  It 
indicates  that  the  L^islature  was  dealing  with  the  subject 
of  a  commissioner  of  elections,  which  was  notice  in  itself 
that  such  commissioner  would  be  vested  with  adequate  powers 
such  as  the  Legislature  might  consider  appropriate.  The 
title  sufficiently  advises  all  persons  interested  in  the  conduct 
of  elections  in  that  county  of  the  general  subject  dealt  with. 
The  details  of  the  act  are  not  separate  subjects  since  they  are 
germane  to  the  general  subject  of  the  powers  and  duties  of 
the  commissioner  of  elections.  There  are  many  authorities  to 
this  effect,  some  of  which  I  cite:  People  ex  rel.  Devery  v. 
Coler  (supra) ;  People  ex  rel.  Village  of  Brockport  v.  Sviphin 
(supra);  People  ex  rel.  Gere  v.  WhiOock  (92  N.  Y.  191); 
Kerrigan  v.  Force  (68  id.  381) ;  People  ex  rel.  Dee  v.  Backus 
(11  App.  Div.  147;  affd.,  153  N.  Y.  686). 

The  Election  Law  which  this  act  amends  is  a  general  law. 
As  originally  enacted  by  chapter  22  of  the  Laws  of  1909,  it 
provided  (Arts.  7-11)  for  a  board  of  elections  in  cities  of  the 
first  class  containing  one  or  more  coimties  (the  city  of  New 
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York),  and  for  a  single  commissioner  of  elections  in  each  of  the 
counties  of  Erie,  Monroe,  Onondaga  and  Westchester.  It 
vested  in  the  individual  conamissioners  respectively  of  the 
counties  named  powers  and  duties  similar  in  some  respects 
to  those  of  this  Niagara  county  act. 

Thus  the  oflSce  of  conamissioner  of  elections  is  not  a  new 
office  and  we  must  assume  that  the  practice  of  administering 
the  Election  Law  by  means  of  a  single  commissioner  in 
different  coimties  was  well  imderstood  by  the  Legislature 
and  the  people  and  that  the  words  "  conamissioner  of  elec- 
tions "  used  in  the  title  of  the  bill  would  be  imderstood  and 
were  not  likely  to  mislead  or  deceive  as  to  the  nature  of  the 
bill. 

The  learned  justice  at  Special  Term  (100  Misc.  Rep.  613) 
cites  the  cases  of  People  ex  rel.  Corscadden  v.  Hoive  (177  N.  Y. 
499) ;  CahiU  v.  Hogan  (180  id.  309)  and  Economic  Pov)er  &  Con- 
struclion  Co.  v.  City  of  Buffalo  (195  id.  286)  as  authorities 
requiring  or  justifying  the  condemnation  of  this  act.  But  the 
acts  condenmed  in  those  cases  had  titles  which  were  held  to  be 
misleading  and  deceptive,  as  was  pointed  out  by  Judge  Pound 
in  his  opinion  in  Willis  v.  City  of  Rochester  (219  N.  Y.  427), 
and  he  distinguished  those  cases  by  saying:  "  The  title  here 
[the  Willis  case]  complained  of  does  not  attempt  to  specify 
In  what  particulars  the  charter  is  to  be  amended,  and  it  does 
not  thus  divert  attention  from  a  foreign  piUT)ose  concealed 
in  the  bill  and  not  germane  to  the  expressed  piUT)ose,"  citing 
the  Corscadden  and  the  CahiU  cases. 

As  to  the  Economic  Power  Company  case,  he  said  that 
the  act  there  in  question  ''  was  held  to  have  a  title  delusive, 
deceptive  and  misleading." 

We  think  the  act  in  question  here  is  not,  as  already  stated, 
open  to  the  objection  that  it  is  deceptive  or  misleading. 

The  learned  justice  at  Special  Term  also  decided  in  his 
findings  that  the  act  in  question  is  one  relating  to  the  prop- 
erty, affairs  or  government  of  the  cities  of  Niagara  Falls, 
North  Tonawanda  and  Lockport,  and  as  it  was  not  submitted 
to  the  mayor  and  conunon  council  of  each  of  those  cities  in 
compliance  with  the  provisions  of  section  2  of  article  12  of  the 
Constitution  it  violates  the  prohibition  of  that  section  and 
for  that  reason  is  void.     He  did  not,  however,  consider  that 
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question  in  his  opinion,  nor  does  the  learned  counsel  for  the 
respondents  cite  any  authority  upon  the  question. 

We  are  of  opinion  that  the  act  in  question  is  neither  a 
general  nor  a  special  city  law  within  the  meaning  of  this  con- 
stitutional provision.  It  is  a  law  which  concerns  the  whole 
State  as  regards  its  general  elections  and  the  county  of 
Niagara  in  particular.  Its  operation  and  effect  upon  the 
three  cities  in  that  county  is  incidental  only  and  does  not 
affect  the  municipalities  as  such.  Its  effect  is  rather  upon 
the  voters  resident  in  those  cities.  It  does  not  even  affect 
the  local  elections  in  those  cities  held  at  other  times  than  a 
general  election,  and  it  does  not  touch  the  government, 
property  or  affairs  of  those  cities  as  cities. 

The  learned  counsel  for  the  respondents  seeks  to  support 
the  decision  below  upon  the  further  ground  that  the  act 
violates  section  18  of  article  3  of  the  Constitution  which 
prohibits  the  Legislature  from  passing  a  "  private  or  local 
bill  *  *  *  designating  places  of  voting.'^  Nosuchgroimd 
of  invalidity  is  alleged  in  the  complaint,  nor  did  the  court 
below  make  any  finding  upon  that  subject,  nor  was  any  such 
finding  requested. 

If  the  act  does  violate  this  section,  still  we  think  it  is  not 
a  question  in  which  the  plaintiffs  are  interested  or  which 
they  are  entitled  to  have  decided.  That  part  of  the  act  m 
not  essential  to  the  operation  of  the  other  portions  of  the 
act,  and  if  pronounced  invalid,  the  remainder  of  the  act 
would  not  fall  with  it.  {People  ex  rel.  Dee  v.  Backus,  11 
App.  Div.  147;  affd.,  153  N.  Y.  686;  People  ex  rel  City  of 
Rochester  v.  Briggs,  50  id.  553.) 

"  Before  a  law  can  be  attacked  by  any  person  on  the 
ground  that  it  is  unconstitutional,  he  must  show  that  he 
has  an  interest  in  the  question  in  that  the  enforcement  of 
the  law  would  be  an  infringement  of  his  rights."  (6  Ruling 
Case  Law,  89,  §  87,  and  cases  there  cited.)  Hence,  as  the 
whole  act  would  not  be  defeated  and  as  the  invahdity  of  this 
part  of  the  act  would  not  enable  plaintiffs  to  continue  to 
hold  their  offices,  they  are  not  entitled  to  ask  the  courts  to 
decide  that  question.     {Stewart  v.  Kansas  City,  239  U.  S.  14.) 

We  are  thus  led  to  the  conclusion  that  the  judgment  below 
is  erroneous  and  that  the  plaintiffs  are  not  entitled  to  any 
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relief  in  this  action^  without  considering  the  question,  which 
was  discussed  in  the  opinion  below  and  is  elaborately  argued 
here,  as  to  whether  an  action  in  equity  will  lie  for  the  relief 
which  the  plaintiffs  seek,  since,  as  is  claimed,  they  have  an 
adequate  remedy  at  law. 

The  judgment  of  the  Special  Term  should  be  reversed  and 
the  complaint  dismissed,  with  costs. 

All  concurred. 

Judgment  reversed  and  complaint  dismissed,  with  costs. 


Hannah  Goldsmith,  Respondent,  v.  Rose  Haskell  and 
Bertha  Lampert,  Appellants,  Impleaded  with  Harry  M. 
Goldsmith  and  Others,  Defendants. 

First  Department,  February  15,  1918. 

Win  —  construction  —  unlawful  suBpenaion  of  power  of  alienation 
for  period  of  years  —  vesting  of  fee  in  heirs  as  tenants  in  common. 

The  will  of  a  testator,  survived  by  his  widow  and  three  daughters,  provided 
that  the  widow  should  receive  a  certain  annuity  during  life  in  lieu  of 
dower,  and  that  the  residue  of  the  income  be  divided  equally  between 
his  three  children,  and  that  in  the  event  of  the  death  of  '*  either  "  of 
them  "  their  share  to  go  to  the  children  surviving,  if  they  have  no  issue, 
the  share  to  go  to  my  own  children  surviving  or  to  their  surviving 
children,  to  be  shared  equally  between  them."  It  was  further  provided 
that  his  estate  "  shall  not  be  divided  until  25  years  from  date  of  will, 
providing  my  wife  Clara  is  not  living."  He  further  directed  *'  that  if 
any  of  my  said  children  shall  die  childless  her  share  of  the  estate  shall  be 
equally  divided  between  my  surviving  children,  or  their  respective  heirs.** 
Provisions  of  the  will  examined,  and 

Hdd,  that  the  only  provision  with  respect  to  the  disposition  of  the  income 
of  the  estate  is  during  the  life  of  the  wife  of  the  testator; 

That  other  provisions  by  which  the  testator  attempted  to  suspend  the 
division  of  his  estate  for  the  period  of  twenty-five  years  unlawfully  sus- 
pended the  power  of  alienation,  and  are  invalid; 

That  the  fee  vested  absolutely  in  the  three  daughters  as  tenants  in  common 
at  the  death  of  the  widow. 

Appeal  by  the  defendants,  Rose  Haskell  and  another,  from 
an  interlocutory  judgment  of  the  Supreme  Court  in  favor 


Digitized  by 


Google 


Goldsmith  v.  Haskell.  511 

App.  Div.]  First  Department,  February,  19ia 

of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  14th  day  of  February,  1917,  upon  the 
decision  of  the  court  after  a  trial  at  the  New  York  Special 
Term. 

An  appeal  is  taken  from  said  judgment  except  in  so  far 
as  it  adjudges  that  the  real  property  in  suit  is  so  circum- 
stanced that  a  partition  thereof  cannot  be  made  without 
great  prejudice  to  the  owners  and  that  defendant  Harry  M. 
Goldsmith  has  no  estate  in  said  property. 

Samuel  A.  Telsey,  for  the  appellants. 

William  J.  Leitchy  for  the  respondent. 

Laughlin,  J.: 

The  action  is  for  the  partition  of  premises  in  the  borough 
of  Manhattan,  New  York,  of  which  Nathan  May  died  seized 
in  fee  simple  absolute  on  the  2d  day  of  November,  1900, 
leaving  a  last  will  and  testament  executed  on  the  7th  day  of 
December,  1898,  and  leaving  him  surviving  a  widow  who 
died  in  the  month  of  October,  1915,  prior  to  the  conamence- 
ment  of  the  action,  and  three  daughters,  the  plaintiff  and  the 
appellants.  He  appointed  his  wife  and  the  plaintiff  execu- 
trices,  but  the  will  contained  no  express  devise  to  them  in  trust 
or  otherwise.  The  will  is  most  inartificially  drawn  and  it 
does  not  disclose  with  any  degree  of  definiteness  or  certainty 
the  disposition  the  testator  intended  to  make  of  his  property 
with  the  exception  of  the  income  during  the  life  of  his  widow. 
In  the  1st  paragraph  following  the  usual  preliminary  state- 
ment the  testator  states  that  after  his  lawful  debts  are  paid 
he  appoints  said  executrices.  He  then  authorizes  them  to 
sell  any  real  or  personal  property  or  to  mortgage  or  to  buy 
real  estate  "  if  they  think,  it  would  benefit  the  estate."  He 
next  states  that  his  wife  is  to  receive  an  annuity  of  $1,500 
during  life  in  lieu  of  dower,  and  that  the  residue  of  the  income 
is  to  be  divided  equally  between  his  three  children,  and  that 
in  the  event  of  the  death  of  "  either  "  of  them  "  their  share  to 
go  to  the  children  surviving,  if  they  have  no  issue,  the  share  to 
go  to  my  own  children  surviving  or  to  their  surviving  children, 
to  be  shared  equally  between  them.''  After  providing  for  the 
appointment  of  another  daughter  to  act  as  executrix  in  the 
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event  of  the  death  of  his  wife  he  directs  that  his  estate  ''  shall 
not  be  divided  until  25  years  from  date  of  will,  providing  my 
wife  Clara  is  not  living."  Inamediately  following  this  pro- 
vision he  directs  that  upon  the  death  of  his  wife  "  the  execu- 
trices  settle  the  estate  within  (6)  six  months."  This  provision 
is  followed  by  a  paragraph  the  1st  sentence  of  which  is  as 
follows:  "  I  further  direct  that  if  any  of  my  said  children 
shall  die  childless  her  share  of  the  estate  shall  be  equally 
divided  between  my  surviving  children,  or  their  respective 
heirs; "  and  the  will  closes  with  a  provision  appointing  his 
executrices,  who  had  been  appointed  in  the  1st  paragraph, 
over  again. 

At  the  time  the  will  was  made  the  plaintiff  was  married 
and  had  one  child.  She  now  has  three,  all  infants,  and  they 
are  defendants.  They  answered  by  then:  special  guardian 
who  represented  them  on  the  trial  but  have  not  appeared  on 
the  appeal.  The  appellants  have  no  issue.  The  complaint 
stated  the  material  facts  and  alleged  that  the  infant  defend- 
ants may  have  some  interest  in  the  property,  and  a  copy  of  the 
will  was  annexed  thereto.  The  answer  interposed  by  the 
special  guardian  was  in  the  usual  form  submitting  the  rights 
and  interests  of  the  infants  to  the  protection  of  the  court. 
The  learned  court  construed  the  will  as  giving  each  of  the 
three  children  of  the  testator  an  undivided  one-third  part  of 
the  prenaises  for  life,  and  held  that  each  of  them  took  an 
undivided  one-third  in  fee  defeasible  upon  her  death  without 
issue,  and  that  in  the  event  that  any  of  the  three  daughters  of 
the  testator  shall  die  leaving  issue  such  issue  shall  take  an 
undivided  third  in  fee  simple  absolute,  and  in  the  event  of  the 
death  of  any  of  them  without  issue  the  surviving  sisters  or 
sister  and  the  issue  of  any  deceased  sister  shall  take  the  third, 
of  which  such  deceased  child  had  the  life  use,  in  fee  simple 
absolute.  We  are  unable  to  agree  with  that  construction 
of  the  will.  Under  the  settled  law  of  this  jurisdiction  the 
attempt  of  the  testator  to  suspend  the  power  of  ahenation 
of  his  property  for  twenty-five  years  from  the  date  of  the 
will  was  invalid.  The  will  contains  no  provision  clearly 
indicating  that  the  testator  intended  to  create  a  trust  for 
that  period  for  the  benefit  of  his  children,  but  it  is  immaterial 
whether  he  so  intended  or  not,  for  since  it  was  not  limited 
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upon  two  lives  in  being  such  a  trust  would  be  invalid. 
{McGuire  v.  McGuire,  80  App.  Div.  63;  WaUer  v.  Wdtter, 
60  Misc.  Rep.  383;  affd.,  133  App.  Div.  893;  affd.,  197  N.  Y. 
606.)  The  will  contains  no  provision  disposing  of  the  corpus 
of  the  estate  unless  it  be  the  final  provision  that  if  any  of  his 
children  shall  die  childless  her  share  of  the  estate  shall  be 
equally  divided  between  his  surviving  children  or  their 
respective  heirs;  and  unless  that  provision  be  construed  as 
relating  to  the  death  of  a  daughter  during  his  lifetime  the  will 
does  not  purport  to  make  any  disposition  of  the  fee  between 
the  time  of  the  death  of  the  testator  and  the  death  of  his 
children  respectively.  Such  a  construction  would  leave  the 
fee  vested  in  his  heirs  subject  to  the  life  estates  and  subject  to 
be  divested  imder  the  provisions  of  the  will  which  were  to  take 
effect  in  that  event  only  upon  the  death  of  his  children 
respectively.  In  the  view  we  take  of  the  case,  however,  it  is 
unnecessary  to  decide  whether  it  was  competent  for  the 
testator  to  leave  the  fee  simple  vested  in  his  heirs  subject  to 
being  so  divested  imder  the  provisions  of  the  will,  for  in  any 
event  we  are  of  opinion  that  the  fee  vested  absolutely  in  the 
three  daughters  upon  the  death  of  the  widow,  if  not  before. 
It  is  immaterial  to  a  decision  of  the  issues  herein  whether  the 
children  took  the  fee  as  heirs  or  whether  they  took  it  under 
the  will  or  whether  the  will  should  be  construed  as  devising  the 
property  to  the  executrices  in  trust  during  the  lifetime  of  the 
widow,  or  as  merely  creating  a  charge  upon  the  estate  in  her 
favor  for  the  annuity,  for  in  any  event  there  could  be  here  no 
valid  trust  or  suspension  of  the  power  of  alienation  beyond 
the  life  of  the  widow.  Upon  her  death  in  any  event  the 
estate  became  vested  absolutely  in  the  three  daughters  of 
the  testator  all  of  whom  were  then  living  and  any  of  their 
issue  then  born  or  that  may  thereafter  be  bom  take  no  interest. 
Of  course,  the  testator  could  have  devised  one-third  of  the 
realty  in  trust  for  the  use  of  each  of  his  children  during  life 
disposing  of  the  remainder  upon  her  death;  but  the  only 
provision  of  the  will  with  respect  to  the  disposition  of  the 
income  of  the  property  is  during  the  life  of  the  wife  of  the 
testator,  and  as  already  observed  the  other  provisions  of  the 
will  by  which  the  testator  attempted  to  suspend  the  division 
App  Div.— Vol.  CLXXXI.         33 
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of  his  estate  for  the  period  of  twenty-five  years  from  the  date 
of  the  will  provided  his  wife  was  not  then  living,  are  invalid. 
The  further  provision  which  is  the  only  one  that  can  possibly 
relate  to  the  fee  attempts  merely  to  dispose  of  the  fee  in  the 
event  that  any  of  his  daughters  shall  die  childless,  but  he  has 
not  attempted  to  dispose  of  the  fee  in  the  event  that  any  of 
his  daughters  shall  die  leaving  issue  nor  has  he  provided  that 
each  of  the  daughters  shall  continue  to  receive  income  during 
their  respective  lives  «jid  after  the  death  of  their  mother.  We 
are  of  opinion,  therefore,  that  at  the  time  the  action  was 
brought  the  fee  had  vested  absolutely  in  the  three  daughters 
as  tenants  in  common. 

The  provisions  of  the  findings,  conclusions  of  law  and 
judgment  inconsistent  with  these  views  are,  therefore,  reversed, 
with  costs  to  appellants,  and  appropriate  findings,  conclusions 
and  provisions  of  the  judgment  in  accordance  with  these 
views  should  be  contained  in  the  order  to  be  entered  on  our 
decision  which  shall  particularly  specify  the  findings  which  are 
reversed. 

Scott,  Dowlinq,  Smith  and  Davis,  JJ.,  concurred. 

Judgment  reversed,  with  costs  to  appellants.  Order  to  be 
settled  on  notice. 


Dorothy  A.  Mason,  Respondent,  v.  John  I.  D.  Bristol, 
Defendant,  Impleaded  with  Frank  G.  Butler,  as  Executor, 
etc.,  of  Thomas  A.  Butler,  Deceased,  Appellant. 

First  Department,  February  15,  1918. 

Decedent's  estate  —  action  upon  an  aUeffed  written  assignment  by 
testator  to  plaintiff  —  parol  evidence  insufficient  to  establish  said 
assiffnznent. 

Plaintijff  alleged  that  the  testator,  a  former  life  insurance  agent,  duly  assigned 
and  transferred  to  her  by  an  instrument  in  writing  all  premiums  due  and 
to  become  due  to  him  on  certain  insurance  policies,  but  was  unable  to 
produce  the  writing  and  sought  to  prove  the  same  by  parol  evidence. 
Evidence  examined,  and  held,  insufficient  to  establish  a  cause  of  action, 
and  that  the  complaint  should  be  dismissed. 
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Appeal  by  the  defendant,  Frank  G.  Butler,  as  executor, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  19th  day  of  January,  1917,  upon  the  decision  of  the 
court  after  a  trial  at  the  New  York  Special  Term. 

Robert  A,  KiUachbock  of  counsel  [Albert  B.  Qiiencer,  attorney], 
for  the  appellant. 

James  W.  Osborne  of  counsel  [Nathan  B.  Chadaey,  attorney], 
for  the  respondent. 

Laughun,  J.: 

The  appellant's  testator  died  on  the  19th  day  of  March, 
1916,  leaving  a  last  will  and  testament  executed  on  the  13th 
day  of  March,  1916,  which  has  been  duly  admitted  to  probate. 
The  testator  was  the  agent  for  the  Northwestern  Mutual  Life 
Insurance  Company  and  solicited  certain  insurance  policies 
for  it  upon  which  he  became  entitled  to  a  share  in  the  renewal 
premiums  and  half  annual  and  quarterly  premiums. 

The  plaintiff  alleged  that  on  the  21st  of  February,  1916, 
the  testator  for  a  valuable  consideration  duly  assigned  and 
transferred  to  her  by  an  instrument  in  writing,  which  he 
delivered  to  her,  all  of  said  premiums  due  and  to  become 
due  to  him  from  the  defendant  Bristol  as  the  general  agent 
in  the  county  of  New  York  of  said  company;  that  he  gave 
due  notice  of  such  assignment  to  the  defendant  Bristol  as 
did  the  plaintiff  also  and  that  she  demanded  payment  of  said 
premiums;  that  the  appellant  has  also  demanded  payment 
thereof,  claiming  that  they  belong  to  the  estate,  and  that  the 
said  premiums  will  continue  for  a  period  of  about  nine  years 
and  will  aggregate  about  $4,000.  Judgment  for  the  amount 
of  premiums  now  due  and  that  plaintiff  is  entitled  to  those  to 
become  due  is  demanded. 

The  defendant  Bristol  appeared  but  interposed  no  defense. 
He  paid  the  amount  of  premiums  due  prior  to  the  trial  into 
court  and  his  counsel  asked  that  it  be  adjudged  who  is  entitled 
thereto  and  to  the  unpaid  premiums. 

The  plaintiff  was  unable  to  produce  any  assignment  and 
undertook  to  prove  the  assignment  under  which  she  claims 
by  parol  evidence.    She  testified  that  she  received  the  assign- 
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meat  at  the  apartment  of  the  testator,  No.  158  West  Twentieth 
street,  borough  of  Manhattan,  New  York,  on  the  21st  day  of 
February,  1916,  and  that  it  was  in  his  handwriting  and  signed 
by  him.  On  her  cross-examination  by  counsel  for  appellant 
she  testified  that  the  testator  delivered  the  assignment  to  her 
at  that  time,  and  no  objection  was  interposed  to  her  testifying 
to  the  personal  transactions  between  her  and  the  testator  with 
respect  thereto.  She  said  that  she  last  saw  the  assignment 
at  the  apartment  of  the  testator  on  the  evening  of  February 
twenty-fourth,  at  which  time  she  claims  to  have  dehvered  it 
to  Mr.  Quencer,  the  attorney  for  the  appellant,  to  keep  for  her. 
She  stated  the  contents  of  the  assignment  from  memory  as 
follows: 

"  158  West  20th  Street, 
"New  York  City,  February  2l8t,  1916. 
"  To  John  I.  D.  Bristol,  manager  of  the  Northwestern 
Mutual  Life  Insurance  Company.  By  request  of  my  late 
wife,  Carrie  Butler,  I  give  to  my  sister-in-law,  Dorothy  Mason, 
all  my  renewals  as  well  as  quarter  and  half-annual  premiums 
in  the  Northwestern  Mutual  Life  Insurance  Company. 

"  (Signed)  THOMAS  BUTLER." 

She  also  testified  that  on  the  day  the  assignment  was 
dehvered  to  her  by  the  testator  she  accompanied  him  to  the 
office  of  the  insurance  company  and  that  he  took  the  assign- 
ment to  Mr.  Hering,  who  was  the  office  manager  for  Mr. 
Bristol,  but  later  on  she  admitted  that  she  did  not  accompany 
the  testator  into  the  office  and  did  not  see  it  so  exhibited. 
She  also  says  that  she  took  it  the  same  day  to  Mr.  Merrill, 
an  attorney,  who  was  called  as  a  witness  by  the  plaintiff  and 
testified  that  she  showed  him  a  paper  some  time  in  the  month 
of  February,  that  year,  and  that  he  thought  he  read  it  but  not 
very  thoroughly  and  could  not  give  the  contents,  and  could 
not  testify  to  what  it  was  but  that  he  thought,  and  was  very 
sure,  that  it  was  an  assignment  and  that  he  gave  her  some 
advice  about  it.  Plaintiff  testified  that  she  then  went  to  the 
residence  of  her  brother,  Mr.  Agan,  in  New  Jersey  and  showed 
the  assignment  to  him  and  to  his  wife,  and  the  same  day 
called  on  a  friend,  Mrs.  Blanckencie,  where  she  remained 
all  night  and  showed  her  the  a^^signment.    Her  brother  was 
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not  called  but  his  wife  testified  that  plaintiff  showed  her 
the  assignment;  that  she  knew  the  handwriting  of  the  testator 
and  that  the  body  of  the  assignment  and  the  signature  were 
in  his  handwriting,  and  she  assumed  to  give  the  contents 
substantially  the  same  as  did  the  plaintiff.  The  testimony 
of  Mrs.  Blanckencie  is  to  the  same  effect.  It  appears  that 
Mr.  Quencer  had  had  business  relations  with  and  was  counsel 
for  the  testator.  The  plaintiff  further  testified  that  on  the 
twenty-fourth  of  February  she  called  on  Mr.  Quencer  at  his  oflfice 
and  showed  him  the  assignment;  that  he  examined  it  and  said 
that  the  signatiu^  thereto  was  that  of  the  testator;  and  that 
she  told  him  that  the  testator  had  made  two  papers,  ''  a  will 
to  his  brother  and  sister,"  Fred  and  Fannie,  "  and  a  paper 
to  me,"  and  that  she  delivered  both  papers  to  him,  and  informed 
him  that  she  received  the  will  from  the  testator,  and  that 
she  thought,  but  was  not  sure,  that  the  will,  which  was  in 
the  handwriting  of  the  testator,  was  not  signed,  and  that  she 
left  both  papers  with  him.  The  testimony  of  the  plaintiff 
does  not  otherwise  disclose  the  purpose  of  her  call  on  Mr. 
Quencer  or  for  what  purpose  she  left  the  papers  with  him, 
and  she  denied  that  she  consulted  him  with  respect  to  the 
vaUdity  of  the  will  or  requested  him  to  prepare  a  valid  will  or 
to  call  on  the  testator  or  informed  him  that  the  testator 
was  seriously  ill,  although  she  admits  that  she  said  that 
he  had  a  cold  and  she  admits  that  he  said  he  would  come 
to  the  testator's  apartment  that  evening.  Mr.  Quencer, 
called  by  appellant,  testified  that  plaintiff  called  on  him 
and  asked  him  to  examine  a  will  which  she  showed  him, 
and  to  advise  her  with  respect  to  its  validity;  that  it  was  in 
the  handwriting  of  the  testator  and  signed  by  him,  but  not 
witnessed  and  that  he  advised  her  that  it  was  not  properly 
executed;  that  she  showed  him  no  assignment  and  only 
exhibited  the  one  paper  to  him,  and  that  in  the  3d  clause  of  the 
will  as  drawn  by  the  testator  he  gave  to  the  plaintiff  his 
renewal  premiums  in  the  Northwestern  Mutual  Life  Insurance 
Company;  that  the  plaintiff  then  asked  him  to  draw  a  will  in 
proper  form  and  to  call  at  the  testator's  apartment  as  he  was 
very  ill;  that  he  was  unable  to  go  then  but  promised  to  go  that 
evening;  and  that  she  left  the  will  as  prepared  by  the  testator 
and  from  it  he  prepared  a  will  in  proper  form  to  the  same  effect^ 
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and  called  on  the  testator  that  night  taking  with  him  the 
will  as  previously  prepared  by  the  testator  and  the  draft 
of  the  will  which  he  had  prepared. 

There  is  a  serious  conflict  in  the  testinaony  with  respect  to 
what  occurred  that  evening  after  Mr.  Quencer  called  at  the 
apartment  of  the  testator.    The  testator  and  his  brother 
Frederick  and  the  plaintiff  were  there  and  the  appellant,  who 
resided  in  Philadelphia,  came  about  the  time  Mr.  Quencer 
arrived.    The  testimony  of  the  plaintiff  is  to  the  effect  that 
she,  unobserved  by  the  others,  asked  Mr.  Quencer  for  her 
assignment,  referring  to  it,  however,  as  her  paper,  and  that  he 
gave  it  to  her  and  that  she  put  it  in  her  shirt  waist;  that  she 
then  in  the  hearing  of  the  others  asked  him  for  her  papers 
which  she  had  left  with  him  that  afternoon  and  that  in  response 
to  this  inquiry  he  delivered  to  her  the  will  prepared  by  the 
testator;  that  she  then  stepped  into  the  hallway  and  was 
followed  by  Frederick,  and  she  ran  out  into  the  street  and  he 
followed  her;  that  she,  evidently  inferring  that  he  saw  the 
second  paper  delivered  to  her  and  wanted  it,  left  the  vnU 
on  a  barrel  and  that  he  picked  it  up  but  continued  to  follow 
her;  that  she  ran  into  a  restaurant  and  put  the  assignment  in 
her  stocking  and  was  ordered  out  of  the  restaurant  and  after 
leaving  she  asked  for  protection  and  a  stranger  accompanied 
her  back  to  the  apartment  of  the  testator  whereupon  Frank 
Butler  stated  that  unless  she  gave  up  the  paper  he  would  call 
an  officer  and  said  that  it  was  "  no  good,"  and  that  she,  after 
stating  that  she  desired  to  keep  it  as  a  matter  of  sentiment 
and  to  show  that  the  testator  "meant  what  was  right," 
delivered  the  paper,  which  she  says  was  the  assignment,  to 
Mr.  Quencer  with  the  request  that  he  keep  it  for  her  and 
that  he  took  it  and  put  it  in  his  pocket,  and  that  she  had 
not  seen  it  since.    She  does  not  claim  that  it  had  been  referred 
to  as  an  assignment  on  that  occasion  and  it  is  to  be  inferred 
even  from  her  own  testimony  that  the  others,  including  the 
testator,  understood  it  to  be  the  will,  and  the  two  brothers  and 
Quencer  so  testified.    Quencer  consistently  maintained  that 
he  did  not  have  any  assignment  or  bring  it  with  him  or  deliver 
it  to  the  plaintiff  on  that  occasion  but  he  conceded  that  at  her 
request  he  did  deliver  to  her  the  will  prepared  by  the  testator, 
^nd  his  testimony  and  that  of  the  two  brothers  of  the  testator 
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is  to  the  eflfect  that  the  controversy  was  over  and  the  dis- 
cussion was  concerning  that  will  which  the  testator  declared 
was  invalid  owing  to  the  fact  that  it  was  not  properly  executed; 
and  Frederick  Butler  denied  that  he  saw  plaintiff  leave  any 
paper  on  a  barrel  or  that  he  picked  up  a  paper  as  she  claimed. 
Their  testimony  also  indicates  that  the  testator  was  mcensed 
over  the  fact  that  the  plaintiff  attempted  to  take  and  retain 
possession  of  the  will,  and  that  Quencer  inunediately  delivered 
to  the  testator  the  paper  which  the  plaintiff  delivered  to 
him.  The  appellant  further  testified  that  the  next  morning 
the  testator  ^diibited  to  him  the  paper  which  the  plaintiff 
had  so  delivered  to  Quencer  the  evening  before  and,  in  effect, 
asked  his  advice  as  to  what  should  be  done  with  it  and  that 
he  read  it  and  advised  the  testator  that  as  it  had  no  value  it 
might  as  well  be  destroyed,  and  that  the  testator  then  tore 
it  up.  He  says  that  the  contents  of  that  paper  were  the  same 
as  stated  by  Quencer.  The  plaintiff  and  her  sister-in-law, 
who  had  assumed  to  give  the  contents  of  the  assignment, 
testified  with  respect  to  an  interview  between  plaintiff  and 
Quencer  over  the  telephone.  The  sister-in-law  fixed  the  time 
as  the  morning  after  Quencer  had  so  called  on  the  testator. 
She  did  not  know  Quencer's  voice  then  but  claimed  to  be 
able  to  identify  it  on  hearing  it  some  time  later.  They  both 
say  that  the  telephone  was  so  manipulated  that  they  both 
heard  the  conversation;  that  the  plaintiff  requested  Quencer 
to  redeliver  to  her  the  paper  she  delivered  to  him  at  the 
testator's  apartment,  and  that  at  first  he  denied  that  she 
delivered  any  paper  to  him  and  then  asked  her  if  she  did  not 
remember  that  she  told  him  to  give  it  to  the  testator  and 
finally  said  that  he  must  have  destroyed  it,  but  admitted  that 
he  knew  the  contents  of  it  "  substantially."  Quencer  denied 
this  alleged  telephonic  interview.  On  the  14th  of  July,  1916, 
some  four  months  after  the  death  of  the  testator,  plaintiff 
wrote  Quencer  requesting  the  return  of  the  paper  that  had  been 
taken  from  her  by  violence  on  the  evening  to  which  reference 
has  been  made.  He  replied  next  day  stating  that  it  was  not 
in  his  possession  and  that  he  had  not  seen  it  since  that  night 
when  he  returned  it  to  her  and  that  the  papers  of  the  testator 
were  presumably  in  the  possession  of  the  executor.  It  is 
significant  that  in  this  letter  to  Quencer  the  plaintiff  did  not 
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refer  to  the  paper  as  an  assignment  but  merely  as  the  paper 
which  had  been  forcibly  taken  from  her.  The  plaintiff  also 
wrote  the  executor  on  the  18th  of  July,  1916,  demanding  the 
return  of  the  paper  which  she  claimed  had  been  taken  from  her 
by  duress  on  said  occasion,  which  paper,  she  stated  in  her 
letter  to  the  executor,  gave  her  the  renewal  premiums  in 
question;  but  it  is  likewise  significant  with  respect  to  that 
letter  that  it  did  not  state  whether  the  paper  was  an  assign- 
ment or  a  will,  and  it  is  conceded  by  the  appellant  that  the 
will  prepared  by  the  testator  did  contain  a  provision  giving 
the  plaintifiF  those  renewal  premiums.  The  plaintiff  also 
testified  with  respect  to  an  interview  with  Mr.  Hering,  who 
represented  Bristol,  at  which  she  claims  he  admitted  that  the 
testator  had  been  there  with  an  assignment  but  that  he  did 
not  recollect  whether  it  was  in  typewriting  or  handwriting, 
and  that  he  had  advised  the  testator  that  if  he  gave  it  away 
that  plaintiff  could  collect  the  renewals.  Mr.  Hering  testified 
that  he  never  saw  any  assignment  to  the  plaintiff  and  that  he 
so  told  her  when  she  called  on  him  but  that  he  did  recollect 
and  informed  her  that  the  testator  exhibited  an  unexecuted, 
typewritten  assignment  of  the  renewals  to  a  sister  in  England, 
and  that  he  advised  the  testator  that  if  he  signed  that  assign^ 
ment,  whether  he  delivered  it  or  not,  the  company  would  not 
pay  the  premiums  to  him.  The  plaintiff  admitted  that  on  the 
28th  of  March,  1916,  nine  days  after  the  testator's  death, 
she  wrote  the  appellant  in  reply  to  a  letter  from  him  evidently 
answering  a  request  on  her  part  for  twenty  dollars,  stating 
that  he  could  pay  her  that  amount  or  more  "  in  part  pajrment " 
of  her  legacy  and  that  in  view  of  the  fact  that  there  would 
be  some  delay  in  probating  the  will  she  requested  that  he 
let  her  have  fifty  dollars  on  accoimt  of  her  legacy.  In  answer 
to  an  inquiry  by  the  court  as  to  why  when  she  claimed  the 
money  under  an  absignment  she  asked  for  a  pajrment  on 
account  of  the  legacy  she  replied  that  she  thought  if  she  asked 
for  it  under  the  assignment  he  would  not  give  her  anything, 
and  that  her  attorney  advised  her  "  the  will  had  nothing  to  do 
with  the  assignment."  She  did  not,  however,  call  her  attorney 
to  corroborate  her  with  respect  to  this.  When  the  testator 
made  his  will,  some  three  weeks  after  the  evening  Quencer 
called,  instead  of  leaving  all  his  interest  in  the  renewal  premiums 
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of  said  company  to  plaintiff,  he  only  left  her  a  legacy  of  two 
hundred  dollars  payable  from  them  as  already  stated. 

We  are  of  opinion  that  the  plaintiff  did  not  estabUsh  a 
cause  of  action  by  a  fair  preponderance  of  the  evidence  and 
that  the  evidence  satisfactorily  shows  that  there  was  no 
written  assignment  of  these  premiums  by  the  testator  to  the 
plaintiff.  The  only  disinterested  testimony  tending  to  sustain 
the  plaintiff  is  that  of  Mr.  Merrill  who  was  strongly  of  the 
impression  that  the  paper  the  plaintiff  exhibited  to  him  was 
an  assignment,  but  he  had  no  definite  recollection  with  respect 
to  the  contents  of  the  paper  and  did  not  even  remember 
whether  it  was  signed.  It  may  well  be  that  the  paper  to  which 
Mr.  Merrill  and  the  other  witnesses  referred  as  an  assignment 
was  the  will  in  the  handwriting  of  the  testator  which  did 
contain  a  paragraph  giving  her  these  renewal  premiiuns,  and 
not  having  been  executed  in  the  form  of  a  will  very  likely  it 
had  the  appearance  of  an  assignment.  She  does  not  say  when 
or  for  what  purpose  she  obtained  the  will  from  the  testator. 
In  our  opinion  the  testimony  of  Mr.  Quencer  is,  in  the  cir- 
cumstances, highly  probable  and  should  be  accepted.  It 
does  not  appear  that  he  had  any  interest  in  the  matter  at  the 
time  the  plaintiff  called  on  him  and  the  only  possible  interest 
he  could  have  had  when  he  testified  is  as  attorney  for  the 
appellant.  His  testimony  is  irreconcilable  with  the  plaintiff's 
theory.  It  is  highly  probable  that  the  plaintiff  called  on 
Mr.  Quencer,  as  he  states,  to  ascertain  whether  or  not  the  will 
prepared  by  the  testator  giving  her  these  renewal  premiums 
was  validly  executed  and  that  on  being  advised  that  it  was  not 
she  requested  him  to  prepare  a  will  in  proper  form  to  the  same 
effect.  His  call  at  the  testator's  apartment  that  night  can 
only  be  accounted  for  on  that  theory.  It  is  evident  that  in 
the  meantime  something  had  occmred  which  led  the  plaintiff 
to  beheve  that  the  testator  would  not,  in  the  presence  of 
his  two  brothers,  execute  the  will  which  she  had  requested 
Mr.  Quencer  to  prepare  and  bring  there  for  execution  and  that 
she  deemed  it  to  her  interest  to  retain  possession  of  the  will  in 
the  handwriting  of  and  signed  by  the  testator  which  accounts 
for  the  controversy  on  that  occasion.  If  she  had  an  assign- 
ment there  was  no  reason  for  leaving  it  with  Quencer  at  his 
office  or  delivering  it  up  to  him  at  the  testator's  apartment  anc 
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it  is  not  probable  that  she  would  have  done  so,  at  least  not 
without  protesting  that  it  was  an  assignment  which  the 
testator  had  voluntarily  made  and  delivered  to  her.  More- 
over, if  as  the  plaintiff  now  claims,  there  had  been  a  formal 
written  assignment  to  her  of  these  premiums  and  also  a  will, 
both  of  which  were  the  subject  of  the  controversy  on  the 
occasion  when  Quencer  called  at  the  testator's  apartment, 
it  is  probable  that  in  writing  the  executor  she  would  have 
described  the  paper,  the  possession  of  which  she  demanded, 
as  the  assignment,  or  in  some  manner  have  distinguished  it 
from  the  will,  whereas  both  letters  are  entirely  consistent 
ifvith  there  having  been  only  one  paper,  namely,  the  will 
containing  a  provision  giving  her  these  renewal  premiums. 
Furthermore,  the  plaintiff's  request  for  part  of  the  legacy 
under  the  will  is  wholly  inconsistent  with  the  existence  of  an 
assignment  giving  her  the  entire  amount  of  the  same  fund. 
We  are  of  opinion,  therefore,  that  the  court  erred  in  deter- 
mining the  facts  and  that  the  findings  and  legal  conclusions 
inconsistent  with  these  views  should  be  reversed  and  appro- 
priate findings  and  conclusions  in  accordance  with  our  views 
made  and  embodied  in  the  decision  to  be  entered  on  the  appeal 
which  should  specify  by  numbers  the  findings  and  conclusions 
that  are  reversed,  and  that  the  judgment  should  be  reversed, 
with  costs,  and  the  complaint  dismissed,  with  costs. 

Scott,  Dowling,  SMrrn  and  Davis,  J  J.,  concurred. 

Judgment  reversed,  with  costs,  and  complaint  dismissed, 
with  costs.    Order  to  be  settled  on  notice. 


The  People  op  the  State  op  New  York,  Respondent,  v. 
Frank  Reilly,  Appellant. 

First  Department,  February  15,  1918. 

Crime  —  assault  —  reversible  error  —  admissibUity  of  statements 
to  district  attorney  by  defendant  induced  by  promise  that  they 
would  not  be  used  against  him  on  the  trial. 

Upon  the  proaeoution  of  a  defendant  for  an  allei^ed  assault  with  a  loaded 
pistol,  it  is  reversible  error  to  permit  his  examination  by  the  prosecuting 
attorney  over  his  objection  and  exception  as  to  prior  statements  made  by 
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him  in  answer  to  questions  by  said  attorney  after  being  assured  by  the 
prison  chaplain  that  anything  he  said  would  not  be  used  against  him, 
where  suoh  statements  materitvlly  contradicted  his  testimony  as  given 
on  the  trial,  and  tend  directly  to  connect  him  with  the  crime. 

Appeal  by  the  defendant,  Frank  Reilly,  from  a  judgment  of 
the  Court  of  General  Sessions  of  the  Peace  in  and  for  the 
County  of  New  York,  Part  V,  rendered  against  him  on  the 
22d  day  of  December,  1916,  convicting  him  of  the  crime  of 
assault  in  the  second  degree. 

Edward  J.  White  of  counsel  [Lewis  Stuyvesant  Chanlery 
attorney],  for  the  appellant. 

Don  Carlos  BueU  of  counsel  [Edward  Swann,  District 
Attorney],  for  the  respondent. 

Lauqhlin,  J.: 

The  indictment  contains  two  counts  for  assault,  one  in  the 
first  and  the  other  in  the  second  degree,  both  charging  the 
defendant  with  an  assault  upon  one  Tynan  with  a  loaded 
pistol.  The  assault  occurred  in  the  early  morning  of  September 
23,  1915,  at  the  Manhattan  Casino  at  a  picnic  given  under 
the  auspices  of  a  political  association.  The  evidence  is 
uncontroverted  that  there  were  discharged  one  or  more 
firearms  in  the  barroom  on  that  occasion  and  that  Tynan 
was  shot  three  times,  and  that  immediately  thereafter  Police 
Officer  Dapping,  who  with  other  officers  was  hurrying  from  the 
dance  hall  into  the  barroom  where  the  first  shots  were  fired, 
was  shot  and  killed  by  one  Bambrick,  who  was  subsequently 
tried,  convicted  and  electrocuted  therefor.  The  defendant 
and  one  Schuman  and  others  had  been  indicted  and  convicted 
in  New  Jersey  on  a  charge  of  having  in  their  possession  in  an 
automobile  in  that  State  a  concealed  weapon,  and  their  con- 
viction had  been  affirmed  on  appeal.  The  defendant  had 
induced  a  friend  of  his  to  become  bondsman  for  himself, 
Schuman  and  others,  and  about  a  week  prior  to  the  shooting 
had  surrendered  Schuman.  This,  it  appears,  embittered 
Schuman  and  he  threatened  the  life  of  the  defendant  and 
intimated  that  it  DMght  be  taken  by  others.  There  is  evidence 
also  of  an  attempt  on  the  part  of  some  of  Schuman's  friends, 
after  he  was  so  surrendered,  to  shoot  the  defendant  prior  to 
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the  shooting  affair  in  question.  Tynan  was  a  friend  of 
Schuman.  The  evidence  tends  to  show  that  the  defendant 
was  aware  of  this  and  that  he  and  Tynan  had  some  words 
when  they  met  at  the  Casino  shortly  before  the  shooting, 
and  that  there  were  many  friends  of  Tynan  and  Schuman  and 
of  the  defendant  at  the  picnic,  and  that  one  Quinn,  a  former 
police  officer,  who  overheard  conversations  indicating  that 
trouble  was  brewing,  undertook  to  allay  it  and  requested 
Tynan  and  his  friends  to  bury  the  hatchet  and  to  meet  and 
shake  hands  and  have  a  drink  together,  and  induced  the 
defendant  to  enter  the  barroom  for  that  purpose.  As  they 
were  about  to  have  the  drink  the  shooting  took  place.  Tynan 
claims  that  after  some  words  passed  between  him  and  the 
defendant  he  was  shot  three  times,  and  although  he  did  not 
see  the  revolver  in  the  hands  of  the  defendant  he  saw  the 
flashes  of  the  discharge,  indicating  that  it  was  in  his  hands. 
No  other  witness  testified  to  seeing  the  defendant  fire  the 
shots,  but  several  witnesses  testified  that  they  saw  the  revolver 
in  his  hand  immediately  after  they  heard  the  reports,  and 
Quinn  says  that  immediately  after  he  heard  the  shots  he  took 
the  revolver  from  the  defendant  and  threw  it  on  the  floor. 
A  fully  loaded  revolver  was  subsequently  found  on  the  floor  in 
the  vicinity  of  the  shooting.  There  is  other  evidence  that 
the  defendant,  when  outside  the  building  while  endeavoring 
to  escape  after  the  shooting,  had  a  revolver  and  with  it 
threatened  an  officer  who  was  endeavoring  to  arrest  Bam- 
brick.  The  defendant  took  the  witness  stand  in  his  own 
behalf  and  testified  that  he  had  no  revolver  on  that  occasion, 
and  that  as  he  turned  around  he  saw  Tynan  pointing  a  pistol 
at  him  and  immediately  grappled  with  him  and  wrested  the 
pistol  from  him  and  threw  it  on  the  floor,  and  that  he  could  not 
see  whether  it  was  discharged  dining  the  struggle.  The 
testimony  of  the  defendant  was  in  substance  the  same  as  a 
statement  he  made  to  the  officer  who  arrested  him  some 
months  after  the  shooting.  The  evidence  is  ample  to  sustain 
the  conviction,  and  we  would  unhesitatingly  approve  the 
finding  of  the  jury  were  it  not  for  an  error  committed  on 
the  trial  which  cannot  be  overlooked  without  encouraging 
the  commission  of  like  errors  on  the  trial  of  criminal  causes. 
It  appears  that  after  the  arrest  of  the  defendant  on  this 
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indictment,  Father  Cashin,  the  chaplain  at  Sing  Sing,  called 
at  the  oflfice  of  the  district  attorney  with  a  view  to  obtaining 
evidence  to  assist  Bambrick,  who  had  been  convicted,  in  an 
application  for  executive  clemency,  and  the  defendant  was 
brought  to  the  district  attorney's  office  and,  in  the  presence 
of  Father  Cashin,  was  interrogated  by  Assistant  District 
Attorney  Dooling.  After  he  had  been  asked  some  questions, 
the  assistant  district  attorney  said  to  him,  *'  Nobody  wants  to 
embarrass  you,  Reilly ;  you  are  free  to  say  anything  you  choose. 
I  am  not  going  to  urge  you  to  say  a  word.  It  is  for  you  to  say 
whether  you  will  help  or  not."  To  this  statement  of  the 
assistant  district  attorney  the  defendant  responded,  "  I  have 
nothing  to  say."  Father  Cashin  thereupon  asked  Mr.  Dooling 
if  he  might  speak  to  the  defendant,  and  Mr.  Dooling  assented. 
Father  Cashin  then  addressing  the  defendant  said,  '^  In  my 
experience  of  four  and  a  half  years  I  have  had  many  experi- 
ences with  the  District  Attorney's  office  and  I  have  always 
foimd  them  to  be  eminently  fair,  particularly  during  the 
present  administration  —  there  is  no  danger  of  any  statement, 
you  may  make  now  being  used  against  you.  We  only  desire 
to  help  you."  The  defendant  was  then  asked  by  Mr.  Doolii^ 
whether  he  preferred  to  wait  the  arrival  of  his  counsel  who 
had  been  summoned,  and  he  answered,  "  I  prefer  to  go  right 
on."  It  further  appears  that  the  district  attorney  at  some 
stage  of  the  interview  before  the  examination  proceeded, 
but  the  precise  order  is  not  given,  also  asked  the  defendant, 
"  Do  you  feel  that  you  are  willing  to  answer  any  questions 
that  I  may  put  to  you,  or  do  you  feel  that  might  prejudice 
you? "  and  the  defendant  answered,  "  I  have  nothing  to 
prejudice  me.  I  am  willing  to  answer  any  questions  I  can." 
Counsel  for  the  defendant  appeared  during  the  interview, 
and  the  proceedings  before  his  arrival,  which  had  been  taken 
down  in  shorthand,  were  read  to  him,  including  the  state- 
ment made  to  the  defendant  by  Father  Cashin,  and  his  counsel 
made  no  objection  and  the  examination  continued.  At  the 
outset  of  the  cross-examination  of  the  defendant  on  the 
trial  he  was  asked  whether  he  made  a  statement  of  the  shooting 
as  it  occurred  that  night  when  he  was  arrested  and  brought 
before  the  chaplain  from  Sing  Sing  and  some  of  the  assistants 
in  the  office  of  the  district  attorney  at  the  time  Bambrick  was 
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asking  for  executive  clemency,  and  he  answered  in  the 
afi5rmative.  Objection  was  duly  interposed  by  counsel  for 
defendant  to  his  being  interrogated  concerning  that  statement. 
The  court  directed  that  the  jury  retire,  and  the  competency  of 
the  cross-examination  with  respect  to  the  statement  was  dis- 
cussed between  the  court  and  counsel.  The  assistant  district 
attorney  had  the  statement,  which  was  typewritten  and 
evidently  quite  lengthy,  for  during  the  subsequent  examina- 
tion of  the  defendant  couceming  it  reference  was  made  to 
pages,  and  there  is  one  reference  to  page  18.  Counsel  for  the 
defendant  did  not  predicate  his  objection  on  the  groimd  that 
the  statement  constituted  a  confession,  and  he  expressed  the 
opinion  that  it  was  not  a  confession,  although  he  declined  to 
take  the  responsibility  of  making  that  as  an  admission.  The 
court  was  of  the  opinion  that  the  statement  did  not  constitute 
a  confession  and  that,  therefore,  it  was  competent  for  the 
assistant  district  attorney  to  interrogate  the  defendant  con- 
cerning admissions  contained  therein  which  tended  materially 
to  contradict  his  testimony  given  on  direct  examination.  The 
jury  returned,  and  the  assistant  district  attorney  proceeded 
to  interrogate  the  defendant,  reading  the  questions  and 
answers  from  the  typewritten  statement  and  asking  the 
defendant  whether  he  was  asked  the  questions  and  made  the 
answers.  He  was  not  asked  concerning  the  entire  statement, 
and  none  of  it  was  formally  introduced  in  evidence.  It  is  to 
be  inferred  that  he  claimed  in  that  statement,  as  he  testified 
on  the  trial,  that  Tynan  had  the  revolver  and  that  he  wrested 
it  from  him.  The  assistant  district  attorney  read  from 
page  18  of  the  statement  four  questions  and  answers,  as 
follows:  "Q.  Did  it  go  off  at  all?  A,  There  was  shots 
fired  and  I  could  not  tell  where  they  went.  The  first  shot 
went  through  me  just  like  that  (indicating  in  a  diagonal 
direction).  Q.  You  mean  while  you  were  struggling  with 
this  man  for  the  possession  of  the  gun  it  went  off?  A.  Yes, 
I  got  it  with  that  hand  and  it  went  off.  Q.  Did  it  hit  any- 
body? A.  I  don't  know.  Q.  Did  you  see  anybody  fall? 
A.  No  sir;  I  was  too  excited."  He  then  asked  the  defendant 
whether  he  was  asked  those  questions  and  made  those  answers, 
and  the  defendant  answered,  "  I  don't  remember."  He  was 
then  asked  whether  .his  memory  was  better  at  the  time  of  the 
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trial  than  it  was  at  the  time  he  made  the  statement,  and  he 
answered  that  it  was.  He  further  said  in  answer  to  a  question 
by  the  assistant  district  attorney  that  he  did  not  know  whether 
he  made  those  answers  or  not,  but  that  if  he  did  they  were 
not  true.  He  was  asked  why  he  made  them  if  they  were  not 
true,  and  he  answered  that  he  did  not  remember  making 
them;  and  when  further  pressed  as  to  why  he  made  the  state- 
ments if  they  were  not  true,  he  said  that  he  did  not  know  what 
he  was  talking  about  at  that  time,  but  that  he  did  not  tell  the 
district  attorney  and  Father  Cashin  that  he  did  not  know 
what  he  was  talking  about.  He  further  testified  that  after  he 
was  asked  a  few  questions  Mr.  Dooling  stated  that  he  was  not 
telling  the  truth,  and  that  then  he  protested  and  said  no  more 
"  until  after  Father  Cashin  "  gave  him  a  "  guarantee  that 
anything  "  that  he  said  "  would  not  be  used  against "  him 
at  his  trial,  and  that  he  then  said  he  did  not  care  whether  he 
talked  or  not.  He  further  said  that  he  was  confused  owing  to 
the  fact  that  he  was  interrogated  by  Mr.  Dooling,  Father 
Cashin,  by  another  lawyer  and  by  a  detective.  That  the 
assistant  district  attorney  regarded  the  conflict  between 
the  statement  and  the  testimony  given  by  the  defendant  as 
very  material  is  shown  by  his  lengthy  cross-examination  of  the 
defendant  concerning  it.  We  are  of  opinion  that  this  examina- 
tion of  the  defendant,  which  was  had  over  his  objection  and 
exception,  was  incompetent.  Assistant  District  Attorney 
Dooling,  in  eflFect,  adopted  the  statement  of  the  chaplain, 
and  the  legal  effect  thereof  is  precisely  the  same  as  if  the 
statement  had  been  made  by  the  assistant  district  attorney. 
There  was,  therefore,  in  view  of  the  statement  and  of  the 
testimony  of  the  defendant,  which  extends  it  somewhat,  a 
clear  representation  made  to  him  to  induce  him  to  talk  that 
anything  he  said  would  not  be  used  against  him  on  the  trial 
of  the  indictment  under  which  he  was  then  in  custody.  The 
statements  shown  by  the  formal  typewritten  statement  to 
have  been  made  by  the  defendant  materially  contradict  his 
testimony  as  given  on  the  trial,  for  they  indicated  that  the 
revolver  was  discharged  during  the  struggle,  and  to  that 
extent  corroborated  the  complaining  witness  that  he  was  shot 
by  a  revolver  held  by  the  defendant.  Of  course,  the  state- 
ment was  not  a  complete  confession  of  the  crime  with  which 
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the  defendaDt  was  charged,  but  it  contained  material  admissions 
against  him  which  tended  directly  to  connect  him  with  the 
crime.  We  do  not  understand  that  the  competency  of  state- 
ments obtained  from  a  defendant  in  custody  under  indictment 
by  coercion  or  promises  or  other  inducements  depends  on 
whether  or  not  the  statements  constitute  a  complete  con- 
fession of  the  crime  with  which  the  accused  was  charged 
withi^  the  provisions  of  section  395  of  the  Code  of  Criminal 
Procedure.  We  think  the  Court  of  Appeals  in  People  v. 
Kennedy  (159  N.  Y.  346)  intended  to  make  it  clear  that 
statements  so  obtained  cannot  be  used  in  any  manner  against 
the  accused.  The  court  there  promulgated  the  rule  for  the 
guidance  of  prosecuting  officers,  as  follows:  "  In  passing  it 
may  be  proper  to  observe  that,  when  officers  charged  with 
the  enforcement  of  the  law,  through  undue  zeal  or  an  inordi- 
nate desire  to  obtain  evidence  to  convict,  by  covert  threats, 
doubtful  and  imcertain  promises,  acts  of  intimidation  or  other 
questionable  means,  prociure  incriminating  statements  from 
persons  subsequently  charged  with  crime,  they  are  inadmis- 
sible, as  they  would  be  regarded  as  involuntary  and  not  made 
without  inducement  or  practical  compulsion.  The  reception 
in  evidence  of  statements  thus  obtained  might  well  be  a 
groimd  for  reversal.  Therefore,  district  attorneys  and  other 
executive  and  administrative  officers  should  remember  that 
to  be  admissible  statements  made  by  one  charged  with  or 
suspected  of  crime  must  be  voluntary,  fairly  obtained,  and 
not  procured  by  inquisitorial  compulsion  or  other  improper 
means.  When  properly  procured  they  may  be  of  value  and 
employed  as  evidence  against  the  person  making  them,  but 
if  procured  otherwise  they  are  not  admissible,  and  a  judgment 
influenced  by  such  evidence  would  require  reversal."  Under 
those  rules,  the  rights  of  the  defendant  were  violated  to  his 
prejudice. 

It  follows,  therefore,  that  the  judgment  should  be  reversed 
and  a  new  trial  ordered. 

Scott,  Dowling,  Smith  and  Davis,  JJ.,  concurred. 

Judgment  reversed  and  new    trial  ordered.     Order  to   be 
settled  on  notice. 
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Karczao  Publishing  Co.,  Inc.,  Respondent,  v.  Shubert 
Theatrical  Company  and  Others,  Appellants. 

First  Department,  February  15,  1918. 

Contracts  -^  action  for  breach  of  contract  for  production  of  musical 
play  —  contract  construed  —  alleged  yiolation  of  rights  of  publica- 
tion —  parties  —  **  person  with  whom  or  in  whose  name  a  contract 
is  made." 

In  an  action  for  the  breach  of  a  contract  for  the  production  of  a  musical 
play,  originally  writien  in  German,  because  of  alleged  violation  of  plain- 
tiffs reserved  right  of  publication  of  songs  and  lyrics  extracted  from  the 
play,  it  appeared  that  said  rights  were  reserved  to  the  plaintiff  subject 
to  the  qualification  *^but  this  applies  only  to  numbers  belonging  to  the 
Karei&g  Publishing  Co.,  and  to  no  other  songs  or  interpolations." 
The  contract  further  provided  as  follows:  *'  The  party  of  the  second 
part  further  agrees  that  it  will  not  make  any  more  alterations,  outs  or 
additions  in  its  English  version  of  the  said  play  than  appear  to  it  or  the 
producer  necessary  or  desirable  for  the  success  of  the  said  play,  and  in 
case  the  Earczag  Publishing  Company  does  not  furnish  interpolations 
satisfactory  to  it  or  the  producer,  or  does  not  deliver  such  as  may  at  such 
times  prior  to  the  production,  be  requested  by  the  second  party,  then  the 
party  of  the  second  part  may  make  interpolations  of  any  songs  as  may  be 
necessary  in  its  judgment,  and  to  obtain  such  songs,  musical  numbers  or 
interpolations  elsewhere." 

HMf  that  the  meaning  of  the  above  provision  was  that  the  party  of  the 
second  part,  the  Shubert  Company,  or  its  producer,  was  to  be  the  sole 
judge  of  what  alterations,  cuts  or  additions  were  necessary,  and  were 
bound  to  accept  only  such  interpolations  as  it  or  he  found  satisfactory^ 
Said  provision  of  the  contract  cannot  be  construed  as  limiting  the  Shubert 
Company  in  obtaining  satisfactory  interpolations  so  that  it  could  seek 
them  elsewhere  only  after  the  plaintiff  had  been  requested  to  furnish 
them  and  had  refused  or  had  furnished  unsatisfactory  ones. 

Since  the  Shubert  Company  retained  the  publishing  rights  of  the  inter- 
polations, which  it  obtained  elsewhere,  and  since  it  is  only  regarding 
these  numbers  that  plaintiff  complains,  it  has  no  cause  of  action. 

The  plaintiff  being  a  mere  agent  of  the  party  of  the  first  part  to  the  contract, 
and  its  only  interest  in  collections  made  thereunder  being  the  stipulated 
percentage  which  it  is  entitied  to  retain,  it  is  not  "  a  person  with  whom 
or  in  whose  name  a  contract  is  made  for  the  benefit  of  another  "  within 
the  meaning  of  section  449  of  the  Code  of  Civil  Procedure,  so  as  to  render 
it  competent  to  sue. 

'  Appeal  by  the  defendants,  Shubert  Theatrical  Company 
and  others,  from  an  order  of  the  Supreme  Court,  made  at 
App.  Div.— Vol.  CLXXXI.       84 
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the  New  York  Special  Term  and  entered  in  the  fl&ce  of  the 
clerk  of  the  county  of  New  York  on  the  7th  day  of  July, 
1917,  overruling  their  demurrer  to  the  amended  complaint. 

Charles  H.  TvtUe  of  counsel  [WiUiam  Klein  with  him  <m 
the  brief;  WiUiam  Klein,  attorney],  for  the  appellants. 

M.  L.  Malevinsky  of  counsel  [Dennis  F.  O^Brien  with  him 
on  the  brief;  O'Brien,  Malevinsky  &  DnscoU,  attorneys],  for 
the  respondent. 

Scott,  J.: 

This  action  is  for  the  recovery  of  damages  for  breach  of  a 
contract  for  the  production  of  a  musical  play,  the  particular 
breach  charged  being  an  alleged  violation  of  plaintiff's  reserved 
right  of  publication.  The  plaintiff  founds  its  claim  to  the 
so-called  publishing  rights  upon  three  documents  which  are 
annexed  to  and  form  a  part  of  the  complaint.  The  first 
document,  denominated  Exhibit  A,  is  a  contract  between  one 
Wilhelm  Karczag,  of  Vienna,  Austria,  described  as  "  Wiener 
Verlag,"  of  the  first  part  and  Felix  and  Hugo  Meyer,  of  New 
York,  of  the  second  part.  By  this  contract  the  Messrs.  Meyer 
imdertake  to  organize  in  New  York  a  corporation  to  be  known 
as  the  "  Karczag  Publishing  Company  *  *  *  for  the  pur- 
pose of  exploiting  in  the  United  States  of  North  America, 
Canada,  Mexico  and  Cuba  the  rights  for  the  sale  and  pub- 
lication as  per  this  agreement  with  the  Wiener  Verlag."  The 
Messrs.  Meyer  also  agreed  "  to  transfer  the  rights  and  duties 
set  forth  in  this  contract  to  the  Karczag  Publishing  Company 
to  be  foimded,  and  guarantee  that  said  corporation  shall 
immediately  after  the  formation  enter  into  the  present  con- 
tract." On  its  part  the  Wiener  Verlag  agrees  "  to  give  to 
this  K^czag  Publishing  Company  the  entire  selling  rights 
and  publishing  righjbs  of  all  works  already  appearing  in  their 
publishing  business,  or  to  be  published  in  the  future  for  the 
territory  mentioned  in  paragraph  one,  without  any  further 
expenses."  Exception  is  made  of  works  which  the  Wiener 
Verlag  may  acquire,  but  as  to  which  they  do  not  acquire 
selling  or  publishing  rights  in  the  territory  mentioned.  As 
to  them  the  Wiener  Verlag  agrees  to  pay  to  the  Karczag 
Publishing  Company  one-half  of  whatever  it  may  realize  from, 
another  American  agent.    The.. contract  contains  somewhat 
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specific  agreements  as  to  how  the  business  of  the  Karczag 
Company  is  to  be  carried  on.  The  Earczag  Company  is  to 
retain  from  all  collections  of  royalties  or  any  other  sources 
derived  from  theatrical  productions  ten  per  cent  and  the 
Wiener  Verlag  agrees  to  pay  to  said  company  ten  per  cent  of 
all  collections  made  directly  by  it  derived  from  royalties, 
etc,  of  productions  in  the  United  States,  Canada  and  Cuba. 
The  Earczag  Company  is  to  make  pasrment  to  the  Wiener 
Verlag  for  the  music  and  stage  publishing  parts  in  accordance 
with  the  custonciary  amounts  agreed  between  the  Wiener 
Verlag  and  American  publishing  houses.  At  the  end  of  each 
business  year  a  balance  is  to  be  struck  and  of  the  net  proceeds 
the  Earczag  Company  and  the  Wiener  Verlag  are  each  to 
receive  fifty  per  cent,  but  if  the  balance  sheet  shows  a  loss 
the  Wiener  Verlag  is  not  to  bear  any  part  thereof,  but  the 
loss  may  be  carried  on  to  the  next  balance  sheet. 

The  complaint  alleges  that,  in  pursuance  of  the  foregoing 
contract,  the  Earczag  Publishing  Company,  the  plaintiff  here, 
was  organized  and  the  Messrs.  Meyer  thereupon  transferred 
to  it  all  their  right,  title  and  interest  in  and  to  the  above- 
mentioned  contract,  and  that  plaintiff  now  is  the  owner  of 
"  all  rights,  title  and  interest  of  any  and  every  character 
created,  established  and  conveyed  by  said  contract." 

The  next  document  attached  to  the  complaint  and  denom- 
inated "  Exhibit  B,''  is  described  as  a  power  of  attorney  by 
which  Wilhelm  Earczag  gives  to  plaintiff  "  the  right  to 
represent  in  the  United  States  of  North  America,  Canada 
and  Mexico  my  publishing  and  theatrical  business  as  well 
as  the  rights  of  authors  and  other  parties  represented  through 
my  publishing  business,"  and  authorizes  said  plaintiff ''  to  make 
contract  with  authors,  managers,  publishers  and  any  other 
parties,  to  receive  moneys,  to  give  receipts  for  such  and  to 
attend  to  all  other  legally  binding  matters." 

The  third  dociunent  attached  to  the  complaint,  and  denom- 
inated Exhibit  C,  is  the  contract  which  the  defendants  are 
accused  of  breaking.  It  is  made  between  "  W.  Earczag  of 
Vienna,  Austria,  whose  representative  in  New  York  is  the 
Earczag  Publishing  Co.,  Inc.,"  party  of  the  first  part,  and 
the  Shubert  Theatrical  Company,  party  of  the  second  part. 
This  contract  provides  for  the  production  by  the  Shubert 
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Company  of  a  certain  musical  play.  The  contract  is  quite 
specific  in  relation  to  what  the  defendant  Shubert  Company 
undertakes  to  do,  and  what  royalties  it  undertakes  to  pay. 
With  those  matters  we  have  no  present  concern,  this  action 
having  to  do  only  with  alleged  violations  of  that  clause  of 
the  contract  dealing  with  what  are  known  as  publishing 
rights,  by  which  appear  to  be  meant  the  right  to  publish 
songs  and  lyrics  extracted  from  the  play.  These  rights  are 
reserved  to  plaintiff  subject  to  the  significant  qualification 
^'  but  this  applies  only  to  numbers  belonging  to  the  Karczag 
Publishing  Co.  and  to  no  other  songs  or  interpolations." 
To  appreciate  the  significance  of  this  qualification  it  is  neces- 
sary to  turn  to  an  earlier  part  of  the  same  clause,  which  reads 
asi  follows:  "  2.  The  party  of  the  second  part  further  agrees 
that  it  will  not  make  any  more  alterations,  cuts  or  additions 
in  its  English  version  of  the  said  play  than  appear  to  it  or 
the  producer  necessary  or  desirable  for  the  success  of  the 
said  play,  and  in  case  the  Karczag  Publishing  Company  does 
not  furnish  interpolations  satisfactory  to  it  or  the  producer, 
or  does  not  deliver  such  as  may  at  such  times  prior  to  the 
production,  be  requested  by  the  second  party,  then  the  party 
of  the  second  part  may  make  interpolations  of  any  songs  as 
may  be  necessary  in  its  judgment,  and  to  obtain  such  songs, 
musical  numbers  or  interpolations  elsewhere."  The  crucial 
point  in  the  case,  apart  from  the  question  whether  plaintiff 
may  sue  at  all  for  breach  of  the  contract,  is  as  to  the  meaning 
of  that  portion  of  the  contract  last  quoted,  and  as  to  when 
and  imder  what  circumstances  the  Shubert  Company  was 
entitled  to  make  interpolations.  The  plaintiff's  construction 
of  the  contract  is  that  the  Shubert  Company  had  no  right  to 
make  any  interpolations  until  it  had  first  called  upon  plaintiff 
to  furnish  such  interpolations  as  were  desired,  and  plaintiff  had 
refused  or  had  produced  unsatisfactory  interpolations.  If 
this  be  the  true  construction  the  demurrer  admits  that  the 
Shubert  Company  has  violated  the  contract. 

We  do  not  think,  however,  that  the  contract,  which  is 
far  from  clear,  will  bear  this  construction.  It  is  evident  that 
the  play  was  originally  written  in  German  and  doubtless 
was  adapted  for  production  in  Germany  or  Austria.  Natiurally 
to  produce  it  in   English  upon  the  American  stage  would 
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necessitate  some  alterations  to  fit  it  for  the  atmosphere  in 
which  it  was  to  be  played.  Accordingly,  the  first  words 
of  the  clause  from  the  contract  above  quoted  give  to  the 
Shubert  Company  the  widest  latitude  in  making  alterations, 
cuts  and  additions,  limited  only  by  its  or  the  producers'  idea 
of  what  is  necessary  or  desirable  for  the  success  of  the  play. 
Interpolations  of  course  are  included  under  the  terms  "  altera- 
tions "  and  "  additions, "  Under  certain  circimistances  the 
Shubert  C!ompany  was  authorized  to  "  make  interpolations  of 
any  songs  as  may  be  necessary  in  its  judgment,  and  to  obtain 
such  songs,  musical  numbers  or  interpolations  elsewhere  '^ 
than  from  plaintiff.  When  may  it  so  make  interpolations? 
According  to  the  contract  (1)  "  in  case  the  Karczag  Publishing 
Company  does  not  furnish  interpolations  satisfactory  to  it 
[the  Shubert  Company]  or  the  producer,"  or  (2)  "  does  not 
deliver  such  as  may  at  such  times  prior  to  the  production, 
be  requested  by  the  second  party." 

Here  appear  to  be  two  contingencies  provided  for  separated 
by  the  disjunctive  "  or."  The  first  contingency  is  that  the 
plaintiff,  without  any  request,  fails  to  furnish  satisfactory 
interpolations.  Doubtless  it  was  well  understood  by  the 
plaintiff  as  by  the  Shubert  Company  that  some  alterations 
and  interpolations  would  be  necessary  to  fit  the  production 
for  the  American  stage.  Anticipating  this  the  plaintiff  when 
it  delivered  the  words  and  music  of  the  play  might  have 
delivered  proposed  interpolations  for  the  consideration  of  the 
producer.  Or  the  Shubert  Company,  finding  some  interpor 
lations  necessary,  might  have  preferred,  for  the  sake  qf  artistic 
consistency,  that  the  same  hands  that  wrote  the  play  and 
the  music  should  also  write  the  interpolations,  and  for  that 
reason  have  requested  plaintiff  to  furnish  them.  If  these 
were  the  thoughts  in  the  minds  of  the  contracting  parties 
it  is  easy  to  understand  why  the  two  contingencies  were 
inserted.  Upon  any  other  theory  it  is  not  so  easy  to  under- 
stand. But  in  any  event  the  clear  meaning  of  the  clause 
was  that  the  Shubert  Company,  or  its  producer,  was  to  be 
the  sole  judge  of  what  alterations,  cuts  or  additions,  were 
necessary,  and  were  boimd  to  accept  only  such  interpolations 
as  it  or  he  found  satisfactory.  We  do  not  think  that  the 
clause  can  reasonably  be  construed  as  limiting  the  Shubert 
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Company  in  obtaining  satisfactory  interpolations,  so  that  it 
could  seek  them  elsewhere  only  after  the  plaintiff  had  been 
requested  to  furnish  them  and  had  refused,  or  had  furnished 
unsatisfactory  ones. 

This  construction  makes  the  contract  at  least  intelligible 
and  consistent.  For  the  musical  numbers  which  the  Shubert 
Company  obtained  from  W.  Karczag  or  from  plaintiff  the 
publishing  rights  were  reserved  to  the  latter.  For  the  inter- 
polations which  the  Shubert  Company  obtained  elsewhere  it 
retained  the  publishing  rights,  and  as  it  is  only  regarding 
these  latter  numbers  that  plaintiff  complains  it  follows  that 
it  has  no  cause  of  action. 

It  is  suggested  in  the  complaint,  somewhat  vaguely,  that 
whoever  wrote  the  interpolations  complained  of  borrowed 
from  the  original  score  and  book  of  the  play  in  question, 
but  no  damages  are  asked  upon  this  score,  and  indeed  it  is 
conceded  that  whatever  was  done  in  this  regard  was  so  done 
as  to  avoid  any  prosecution  for  violation  of  copjrright. 

A  further  point  is  made  by  the  appellants  which  seems 
to  be  serious.  It  is  that  the  plaintiff  has  no  standing  to 
sue  upon  the  contract.  Exhibit  C,  because  it  was  not  a  party 
to  it,  the  party  of  the  first  part  being  W.  Karczag  of  Vienna. 
From  all  of  the  documents  attached  to  the  complaint  and 
hereinbefore  summarized  it  is  apparent  that  plaintiff  is  merely 
the  agent  in  this  country  of  Wilhelm  Karczag;  that  whatever 
collections  it  makes  are  made  for  said  Karczag,  and  that  the 
only  interest  plaintiff  has  in  such  collections  is  the  stipulated 
percentage  it  is  entitled  to  retain,  and  fifty  per  cent  of  the 
profits  at  the  end  of  the  year,  if  there  are  any.  The  contract 
is  made  by  Karczag  and  plaintiff  is  concededly  not  a  party 
to  it.  It  is  not,  therefore,  "  a  person  with  whom  or  in  whose 
name  a  contract  is  made  for  the  benefit  of  another,"  and  is 
not,  therefore,  competent  to  sue.    (Code  Civ.  Proc.  §  449.) 

For  these  reasons  the  order  appealed  from  must  be  reversed, 
with  ten  dollars  costs  and  disbursements,  and  the  demurrer 
sustained,  with  costs. 

Laughlin,  Dowling,  SMriH  and  Davis,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  demurrer  sustained,  with  ten  dollars  costs. 
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Harold  H.  Hackett,  Plaintiflf,  v.  Bell  Operating  Com- 
pany, Inc.,  Defendant. 

First  Department,  February  15,  1918. 

Landlord  and  tenant  —  innkeepers  —  facts  not  establishing  relation 
of  innkeeper  and  guest  so  as  to  render  former  liable  as  such  for 
property  stolen. 

Where  the  plaintiff  leased  four  rooms  in  a  hotel  from  the  defendant  for  a 
period  of  six  months  to  be  occupied  solely  as  private  living  rooms  and 
said  rooms  were  so  used,  the  relation  between  the  parties  was  that  of 
landlord  and  tenant,  and  not  innkeeper  and  guest,  and,  hence,  the  plain- 
tiff is  not  entitled  to  enforce  the  innkeeper's  liability  against  the  defend- 
ant and  recover  for  certain  tennis  trophies  stolen  from  his  room  during  his 
absence  by  some  person  unknown  either  to  him  or  the  defendant. 

An  innkeeper's  liability  exists  only  in  the  case  of  one  who  is  a  traveler  and 
seeks  the  hospitality  of  the  inn  as  a  transient  guest. 

Lauohlin,  J.,  dissented. 

Submission  of  a  controversy  upon  an  agreed  statement  of 
facts  pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

John  Delahunty,  for  the  plaintiff. 

Arnold  L.  Davis  of  counsel  [N.  Raymond  Heater  with  him 
on  the  brief;  Parker,  Davis  &  Wagner,  attorneys],  for  the 
defendant. 

Smith,  J.: 

The  plaintiff  occupied  a  suite  of  rooms  in  the  Hotel  Nether- 
land,  located  at  Fifth  avenue  and  Fifty-ninth  street  in  the 
borough  of  Manhattan.  During  his  absence  for  two  or 
three  days  from  those  rooms,  certain  tennis  trophies  that 
he  had  won  in  various  tournaments  were  stolen  from  his  room 
by  some  person  unknown  either  to  the  plaintiff  or  defendant. 
The  agreed  value  of  these  trophies  is  $940.  For  that  amoimt 
the  plaintiff  asks  judgment  against  the  defendant,  which 
was  operating  said  hotel,  claiming  liability  therefor  on  account 
of  the  duty  claimed  to  be  owing  to  him  as  the  defendant's 
guest.  The  defendant's  answer  to  the  claim  is  that  the 
plaintiff  was  not  defendant's  guest  but  was  its  roomer  or  tenant 
to  whom  the  defendant  owed  no  other  duty  than  that  of 
reasonable  care. 
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It  is  unnecessary  to  cite  many  authorities  upon  the  question 
presented  because  the  authorities  have  been  so  thorougjily 
collected  and  discussed  in  an  able  opinion  written  by  Mr. 
Justice  Cochrane  of  the  Third  Judiciid  District  in  the  case  of 
Crapo  y.  Rockwell  (48  Misc.  Rep.  1).  In  that  opinion  it  is 
made  clear  that  an  innkeep^ 's  liability,  which  is  sought  here 
to  be  enforced,  exists  only  in  the  case  of  one  who  is  a  traveler 
and  sedcs  the  hospitality  of  the  inn  as  a  transient  guest.  To 
those  the  innkeeper  under  the  common  law  owed  an  extraor- 
dinary duty  of  protection,  both  of  person  and  of  property. 
The  case  of  Hancock  v.  Rand  (94  N.  Y.  1)  has  probably  gpne 
further  than  any  other  case  in  giving  a  liberal  construction  of 
this  liability  to  a  traveler  and  a  transient  guest,  but  that 
case  is  so  fully  explained  in  the  opinion  of  Mr.  Justice 
Cochrane  that  I  can  add  nothing  by  further  discussion  here. 
The  only  question  that  remains  is  whether  the  facts  of  this 
case  are  such  as  to  bring  it  within  the  rule  of  law  th^re 
construed. 

It  seems  that  the  plaintiff  has  a  house  in  the  city  of  New 
York  at  326  West  One  Hundred  and  Eighth  street,  but  this 
house  he  did  not  occupy,  and  pursuant  to  the  facts  as  agreed 
between  the  plaintiff  and  the  defendant :  The  "  plaintiff 
occupied  the  premises  therein  referred  to  [to  wit,  the  apartment 
specified]  as  his  only  New  York  City  residence  for  the  term 
therein  mentioned."  The  agreement  between  the  pliuntiff 
and  defendant  is  dated  the  5th  day  of  October,  1915.  The 
apartment,  consisting  of  four  rooms,  was  raited  for  the  term  of 
six  months  from  the  1st  day  of  October,  1915,  to  the  1st  day  of 
April,  1916,  "  and  not  to  exceed  one  year,  to  be  occupied  as  pri- 
vate living  apartments  and  for  no  other  purpose  whatever,  at 
the  weekly  rental  of  $90.00,"  pursuant  to  certain  restrictions. 

The  first  restriction  is  that  the  tenant  shall  pay  "  rent " 
as  aforesaid  as  the  same  shaU  fall  due. 

The  second  is  that  the  tenant  shall  not  assign  or  underiet 
the  lease  or  the  demised  premises  without  the  written  consent 
of  the  landlord. 

The  third  is  that  the  said  rooms  shall  be  used  as  residence 
and  sleeping  apartments,  and  for  no  other  purpose  whatever; 
that  no  cooking  shall  be  done  therein,  nor  shall  any  meals  be 
served  therein  except  by  the  landlord. 
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The  fifth  is  that  the  tenant  shall  abide  by  and  conform 
to  any  rules  and  regulations  which  the  landlord  shall  deem 
essential  or  proper. 

The  sixth  is  that  the  landlord  will,  without  charge,  furnish 
such  services  as  are  usual  and  customary  in  the  management 
and  conduct  of  a  first-class  hotel  and  hotel  business. 

Under  these  facts  it  is  difficult  to  perceive  how  the  plaintiflF 
can  properly  claim  to  be  either  a  traveler  or  a  transient 
guest.  His  occupation  was  for  a  definite  term  of  six  months 
which  might  be  extended  to  a  year  if  the  plaintiff  so  chose. 
The  contract  clearly  contemplates  the  relation  of  landlord  and 
tenant  and  expressly  so  designates  the  parties  thereto,  and 
not  the  relation  of  innkeeper  and  guest.  The  property  that 
was  stolen  was  property  that  would  not  naturally  be  carried 
by  a  traveler  or  transient  guest  but  is  property  that  would 
naturally  be  kept  in  a  permanent  or  temporary  home  or 
dwelling  house.  If  the  defendant  be  liable  for  these  tennis 
trophies,  it  would  also  be  liable  for  expensive  oil  paintings  with 
which  the  plaintiff  might  decorate  his  room  or  for  expensive 
rugs  which  he  might  lay  upon  his  floors,  property  that  would  not 
imder  ordinary  circimistances  be  brought  into  the  apartment 
by  a  traveling  guest.  It  would  seem  clear  that  under  the 
facts  in  this  case  the  relation  between  the  plaintiff  and  defend- 
ant was  that  of  tenant  and  landlord  and  not  that  of  guest  and 
innkeeper  from  which  the  extraordinary  liability  sought  here 
to  be  enforced  might  arise. 

I  reconamend  judgment  for  the  defendant,  with  costs. 

Scorr,  DowLiNG  and  Davis,  JJ.,  concurred;  Laughlin,  J,, 
dissented. 

Judgment  ordered  for  defendant,  with  costs.  Order  to  be 
settled  on  notice. 
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Milton  Schnaibr,  Appellant,  v.  Bradley  Contracting  Com- 
pany, Respondent,  Impleaded  with  The  City  of  New  York, 
Defendant. 

First  Department,  February  15,  1918. 

Municipal  corporations  —  contract  between  city  and  conatruction 
company  construed  —  personal  liability  of  contractor  to  abutting 
owner  —  right  of  abutting  owner  to  sue  upon  said  contract. 

Contract  between  a  company  engaged  in  oonstruoting  a  subway  and  the 
city  of  New  York  construed,  and  held,  to  indicate  an  intention  on  the  part 
of  the  contractor  to  become  personally  liable  to  an  abutting  owner  for 
injury  to  his  property; 

That  there  was  such  privity  between  the  dty  and  the  party  to  the  contract 
and  the  abutting  owner  as  to  authorize  the  latter  to  sue  upon  the  contract 
made  in  his  behalf. 

Appeal  by  the  plaintiff,  Milton  Schnaier,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  respondent,  entered 
in  the  ofl&ce  of  the  clerk  of  the  county  of  New  York  on  the 
15th  day  of  June,  1917,  upon  a  dismissal  of  the  complaint 
at  the  opening  by  direction  of  the  court. 

G.  H.  BreviUier  of  counsel  [Thomas  Af.  Healy  with  V^im  on 
the  brief],  for  the  appellant. 

Frederick  L.  C.  Keating  [Israel  V.  Werhin  with  him  on  the 
brief],  for  the  respondent. 

WiUiam  L.  Ransom  of  counsel  [Hoioard  A.  BtUler  with  him 
on  the  brief],  for  the  Public  Service  Commission  for  the 
First  District. 

Smith,  J.: 

Plaintiff  is  the  owner  of  an  apartment  house  upon  Lexington 
avenue  at  the  comer  of  Ninety-fifth  street.  The  defendant, 
the  Bradley  Contracting  Company,  was  constructing  the  sub- 
way. In  that  construction,  and  without  any  allegation  of 
negligence  upon  the  part  of  the  Bradley  Contracting  Com- 
pany, the  foundations  of  the  plaintiff's  apartment  house  were 
shaken  and  made  insecure,  and  the  building  was  otherwise 
damaged  in  the  amount  of  $12,000|  for  which  sum  the  plaintiff 
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demands  judgment  against  both  the  Bradley  Contracting 
Company  and  the  city  of  New  York. 

At  the  beginning  of  the  trial  the  complaint  was  dismissed 
as  to  the  city  of  New  York,  From  the  order  dismissing 
the  complaint  no  appeal  has  been  taken.  As  the  trial 
progressed,  the  complaint  was  also  dismissed  as  against  the 
Bradley  Contracting  Company  and  the  parties  stipulated  to 
strike  out  all  the  evidence  in  the  case  and  to  raise  that 
question  by  letting  the  case  come  to  this  court  as  upon  the 
motion  to  dismiss  the  complaint  as  failing  to  state  a  cause 
of  action. 

Two  questions  are  presented  upon  this  appeal:  First, 
upon  the  construction  of  the  contract  —  whether  it  was 
intended  simply  as  one  to  indemnify  the  city,  or  whether  a 
contract  liabiUty  to  the  property  owner  injured  was  intended 
to  be  assumed.  Secondly,  assuming  that  there  was  an  intention 
to  assume  a  direct  liability  to  the  abutter,  whether  the  indi- 
vidual abutter  injured  is  so  far  in  privity  with  the  city  that 
he  may  bring  the  action  against  the  contractor. 

First.  A  fair  construction  of  the  provisions  of  the  contract 
indicate  to  my  mind  an  intention  on  the  part  of  the  con- 
tractor to  become  personally  liable  to  the  abutter  for  the 
injury  done.    Articles  45  and  47  are  as  follows: 

"  Article  45.  The  Contractor  expressly  admits  and  cove- 
nants to  and  with  the  City  that  the  plans  and  specifications 
and  other  provisions  of  this  contract,  if  the  work  be  done 
without  fault  or  negligence  on  the  part  of  the  Contractor, 
do  not  involve  any  danger  to  the  foundations,  walls  or  other 
parts  of  adjacent  buildings  or  structures  or  to  navigation; 
and  the  Contractor  will  at  his  own  expense  make  good  any 
damage  that  shall,  in  the  course  of  construction,  be  done 
to  any  such  foundations,  walls  or  other  parts  of  adjacent 
buildings  or  structures  or  to  navigation.  The  liability  of 
the  Contractor  under  this  covenant  is  absolute  and  is  not 
dependent  upon  any  question  of  negligence  on  his  part,  or 
on  the  part  of  his  agents,  servants  or  employees  and  the 
neglect  of  the  Engineer  to  direct  the  Contractor  to  take  any 
particular  precautions  or  to  refrain  from  doing  any  particular 
thing,  shall  not  excuse  the  Contractor  in  case  of  any  such 
damage.    Where  the  work  is  requtted  to  be  done  by  tunneling 
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the  same  admission  and  covenant  shall  also  apply  to  the 
foundations,  walls  and  other  parts  of  buildings  and  to  any 
railroad  track  or  structure,  subway,  street,  conduit,  pipe, 
sewer  or  other  structure  or  surface  over  the  tunnel.    *    ♦    * 

"  Article  47.  The  Contractor  shall  be  solely  responsible  for 
all  phjrsical  injuries  to  persons  or  property  occiuring  on 
account  of  and  during  the  performance  of  the  work  hereimder, 
and  shall  indemnify  and  save  harmless  the  City  from  liability 
upon  any  and  all  claims  for  damages  on  account  of  such 
injuries  to  persons  or  property,  and  from  all  costs  and  expenses 
in  suits  which  may  be  brought  against  the  City  for  such 
injuries  to  person  or  property;  it  being  distinctly  imderstood, 
stipulated  and  agreed  that  the  Contractor  shall  be  solely 
responsible  and  liable  for.  and  shall  fully  protect  and  indem- 
nify the  City  against  all  claims  for  damages  to  person  or 
property  occasioned  by  or  resulting  from  blasting  or  other 
methods  or  processes  in  the  work  of  construction  whether 
such  damages  be  attributable  to  negligence  of  the  Contractor 
or  his  employees  or  otherwise." 

The  covenant  of  the  contractor  that  he  would,  at  his  own 
expense,  make  good  any  damage  that  should  be  done  to  any 
foimdations,  walls  or  other  parts  of  adjacent  buildings  or 
structures,  and  the  further  covenant  that  the  contractor 
would  be  solely  responsible  for  all  physical  injuries  to  persons 
or  property  occurring  on  account  of  or  during  the  performance 
of  the  work  imder  the  contract,  whether  or  not  caused  by 
his  negligence  contained  in  article  45  of  the  contract,  is  a 
direct  promise  to  pay  to  the  injured  abutter.  This  article 
contains  no  hint  of  a  liability  for  indemnity.  The  promise 
to  make  good  is  a  promise  to  pay.  {Creed  v.  Hartmann,  29 
N.  Y.  591.)  Article  47  repeats  this  obligation  and  adds 
thereto  a  covenant  to  indenmify  the  city  for  all  such  liabilities. 
It  is  clear  that  for  some  of  these  injuries  the  city  would  not 
be  liable  and  the  assumed  responsibility  therefor  must,  there- 
fore, be  direct  to  the  abutter  injured.  A  covenant  merely 
to  indemnify  the  city  would  be  expressed  in  language  more 
simple  and  to  so  construe  these  covenants  would  emasculate 
the  covenants  by  taking  therefrom  obligations  explicitly 
assimied  and  such  obligations  as  the  Court  of  Appeals  has 
held  the  mimicipality  is  morally  bound  to  impose  upon  a 
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contractor  engaged  in  similar  work.  These  covenants  are 
clearly  distinguishable  from  those  construed  in  Haefelin  v. 
McDonald  (96  App.  Div.  213). 

Second.  Assuming  then  a  personal  covenant  to  pay  to  the 
abutter,  the  question  remains  whether  the  abutter  is  so  far 
in  privity  with  the  city  that  he  may  take  advantage  of  the 
covenant  made  in  his  behalf. 

In  Pond  V.  New  RocheOe  Water  Co.  (183  N.  Y.  330,  338) 
a  water  company,  in  consideration  of  the  right  to  lay  and 
maintain  its  water  mains  and  pipes  through  the  streets  of 
an  incorporated  village  for  a  series  of  years,  entered  into 
a  contract  with  the  village  whereby  it  agreed  to  supply 
private  consumers  and  corporations  in  the  village  with  pure 
and  wholesome  water  at  a  rate  per  anniun  not  exceeding  a 
designated  sum.  It  was  held  that  an  action  might  be  brought 
by  an  individual  resident  for  a  permanent  injimction  restrain- 
ing the  company  from  enforcing  collection  of  a  water  rate  in 
excess  of  that  fixed  by  the  contract.  The  court  there  refers  to 
the  case  of  Lawrence  v.  Fox  (20  N.  Y.  268)  and  to  other  cases 
considering  contracts  made  by  one  in  behalf  of  another,  and 
then  says:  ''  The  principle  established  by  this  case  has  been 
applied  to  contracts  entered  into  by  a  father  for  the  benefit 
of  his  daughter,  and  by  a  husband  for  the  benefit  of  his 
wife.  As  to  the  latter  instance,  see  Buchanan  v.  TUden 
(158  N.  Y.  109).  In  the  case  before  us  we  have  a  mimicipality 
entering  into  a  contract  for  the  benefit  of  its  inhabitants, 
the  object  being  to  supply  them  with  pure  and  wholesome 
water  at  reasonable  rates.  While  there  is  not  presented  a 
domestic  relation  like  that  of  father  and  child  or  husband 
and  wife,  yet  it  cannot  be  said  that  this  contract  was  made 
for  the  benefit  of  a  stranger.  In  the  case  before  us  the 
mimicipality  sought  to  protect  its  inhabitants,  who  were  at 
the  time  of  the  execution  of  the  contract  consumers  of  water, 
and  those  who  might  thereafter  become  so,  from  extortion 
by  a  corporation  having  granted  to  it  a  valuable  franchise 
extending  over  a  long  period  of  time.  We  are  of  opinion 
that  the  complaint  states  a  good  cause  of  action." 

In  Smyth  v.  CUy  of  New  York  (203  N.  Y.  106)  the  city 
had  contracted  with  a  contractor  to  build  a  subway,  in  which 
contract  the  contractor  obligated  himself  to  be  responsible 
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for  all  damage  which  might  be  done  to  abutting  property 
or  buildings  or  structures  thereon  by  the  method  in  which 
the  construction  thereunder  should  be  done,  but  not  including 
in  such  damage  any  damage  necessarily  arising  from  proper 
construction  pursuant  to  the  contract  or  the  reasonable  use, 
occupation  or  obstruction  of  the  streets  thereby.  It  was 
held,  first,  that  although  the  city  might  not  be  liable  for  the 
n^ligence  of  the  contractor  to  whom  the  work  had  been 
let,  and  might  not  be  liable  on  the  ground  that  it  suffered 
a  nuisance  to  be  n[iaintained  in  the  streets,  nevertheless,  that 
an  abutter  might  bring  an  action  directly  against  the  con* 
tractor  upon  the  covenant.  Chief  Judge  Cullen,  in  speaking 
for  the  court,  says: ''  A  still  broader  doctrine  is  held  in  the  case 
of  what  may  be  termed  public  contracts.  In  lAtde  v.  Banks 
(85  N.  Y.  258)  it  was  said:  '  CJontractors  with  the  State, 
who  assume  for  a  consideration  received  from  the  sovereign 
power,  by  covenant,  express  or  implied,  to  do  certain  things, 
are  liable,  in  case  of  neglect  to  perform  such  covenant,  to  a 
private  action  at  the  suit  of  the  party  injured  by  such  neglect, 
and  such  contract  inures  to  the  benefit  of  the  individual  who 
is  interested  in  its  performance.'  (Page  263.)  In  that  case 
the  defendant  had  a  contract  with  the  State  officers  to  sell 
and  deliver  to  the  public  volumes  of  the  law  reports,  which 
he  was  about  to  publish,  at  certain  specified  prices,  and  upon 
failure  to  comply  with  that  agreemeftt  he  agreed  to  pay  to 
any  persons  aggrieved  the  sum  of  $100.  It  was  held  that 
the  plaintiff,  a  person  to  whom  the  defendant  had  refused 
to  deliver  such  reports,  might  maintain  his  action  to  recover 
the  stipulated  damages." 

Several  cases  are  referred  to,  among  them  the  case  of  Pond 
V.  New  RocheUe  Water  Company  (183  N.  Y.  330),  and  Chief 
Judge  Cullen  then  says:  **  In  principle  the  case  cited  and  the 
one  before  us  seem  to  be  almost  identical.  There,  as  here, 
the  first  object  of  the  contract  was  for  the  supply  of  a  cor- 
porate, as  distinguished  from  a  governmental  want;  there  it 
was  supplying  water  for  the  hydrants,  street  and  fire  p\ir- 
poses;  here  the  construction  of  a  railroad.  In  the  first  case 
it  was  held  that  the  village  in  its  governmental  character  had 
sufficient  interest  in  the  welfare  of  its  citizens  and  inhabitants 
to  secure  to  each  of  them  a  supply  of  water  at  reasonable 
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rates.  In  the  case  before  us  it  was  well  known  and  generally 
appreciated  that  for  at  least  some  very  substantial  part  of  the 
discomfort,  damage  and  injury  occasioned  to  the  abutters  by 
even  the  most  careful  and  proper  prosecution  of  the  work, 
the  abutter  could  not  recover  indemnity  or  compensation.  It 
was  also  appreciated  that  in  the  prosecution  of  all  great 
works,  at  times  negligence  and  fault  will  occtu*,  and  that 
such  fault  will  often  be  on  the  part  of  irresponsible  parties 
from  whom  there  would  be  small  chance  of  recovering  pecuniary 
redress.  Therefore,  though  the  city  might  not  be  liable  for 
injuries  occasioned  by  such  negligence,  it  was  entirely  proper, 
if  not  morally  obligatory  upon  the  part  of  the  rapid  transit  com- 
missioners to  secure  the  abutting  owners  from  loss  or  damage 
occasioned  by  negligence  and  improper  conduct  of  the  work." 

In  Rigney  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  (217  N.  Y.  31)  it 
was  held,  where  a  contract  between  the  city  and  the  railroad 
company  with  reference  to  the  construction  of  a  railroad 
which  involved  a  change  of  grade,  contained  a  covenant  on 
the  part  of  the  defendant  that  in  the  event  of  any  damage 
resulting  to  any  person  or  property  from  the  work  the  defend- 
ant would  pay  and  liquidate  the  same  at  its  own  expense, 
and  assume  the  liability  therefor,  that  this  amounted  to  more 
than  a  covenant  to  indemnify  the  city;  that  it  was  in  addition 
an  assumption  of  liability  for  damages  which  might  result  to 
any  person  from  carrying  it  out,  and  plaintiffs  might  recover 
upon  the  theory  that  the  covenant  or  promise  in  the  contract 
between  the  city  and  the  railroad  company  to  pay  damages 
resulting  from  the  change  of  grade  was  for  their  benefit  within 
the  doctrine  of  Lawrence  v.  Fox.  In  that  case  the  Pond 
case  and  the  Smyth  case,  before  cited,  were  approved,  and 
it  was  said:  "The  second  element  of  liability,  viz.,  some 
obligation  or  duty  owing  from  the  mmiicipality  to  the  owner 
of  the  abutting  property,  is  also  apparent.  It  exists  in  the  fact 
that  the  city  is  under  some  obligation  to  protect  its  inhabitants, 
and  when  it  enters  into  a  contract  for  public  work,  which 
may  result  in  damage  to  one  of  such  inhabitants,  for  which 
otherwise  he  would  be  without  remedy,  the  mmiicipality  may 
require  the  contractor  to  compensate  the  person  injured." 

Within  these  authorities  it  would  seem  clear  that  there  was 
such  privity  between  the  city,  the  party  to  the  contract, 
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and  the  abutter  as  would  authorize  the  abutter  to  sue  upon  the 
contract  made  m  his  behalf.  The  case  of  Newman  v.  Bradley 
Contracting  Co.  (100  Misc.  Rep.  1)  is  disapproved. 

It  follows  that  the  judgment,  so  far  as  it  dismisses  the  com- 
plaint against  the  Bradley  Contracting  Company,  must  be 
reversed  and  a  new  trial  granted,  with  costs  to  appellant  to 
abide  the  event. 

Scott,  Laughun,  Dowling  and  Davis,  JJ.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event. 


United  States  Trust  Company  of  New  York,  as  Trustee 
under  the  Will  of  Charles  F.  G.  Heye,  Deceased, 
Respondent,  Appellant,  v.  George  G.  Heye  and  Others, 
Appellants,  Respondents. 

First  Department,  Febmagr  1,  1918. 

Decedent's  estate  —  testamentary  trust  —  apportionment  of  stocks 
of  corporations  subsidiary  to  Standard  Oil  Company  between 
capital  and  income  —  apportionment  of  diyidends  between  capital 
and  income  —  apportionment  of  rights  to  subscribe  for  stock  — 
properties  purchased  by  accumulated  profits  before  ^md  after 
creation  of  trust  —  increase  in  yalue  of  stock  not  income  —  test 
by  which  to  determine  whether  aUotment  of  profits  to  income 
wm  impair  capital  —  time  when  tnut  was  created  —  time  of 
declaration  of  diyidends  controls  aUotment  thereof. 

Where  a  trustee  under  a  will  giving  the  income  of  the  trust  estate  to  life 
benefioiariee  with  remainders  over  at  the  expiration  of  the  trust  held 
stock  of  the  Standard  Oil  Company  of  New  Jersey  And,  when  said  com- 
pany was  judicially  declared  to  be  an  illegal  combination  in  restraint 
of  trade,  received  from  said  combination  on  its  dissolution  the  stocks  of 
its  constituent  corporations,  said  stocks  should  be  held  as  part  of  the 
corpus  of  the  trust  estate  and  should  not  be  distributed  to  the  life  bene- 
ficiaries as  income. 

The  above  rule  holds  although  the  present  value  of  the  Standard  Oil  stock 
of  New  Jersey  remaining  in  the  trust  estate  after  said  distribution  exceeds 
the  value  of  all  the  stocks  when  the  trust  was  created,  for  that  fact 
affords  no  justification  for  disrupting  the  corpus  of  the  trust. 

In  the  apportionment  of  the  stocks  of  the  subsidiary  companies  between 
the  corpus  and  income  the  corpus  of  the  trust  must  be  preserved  for  the 
benefit  of  the  remaindermen. 
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In  the  case  of  an  extraordinary  dividend  declared  on  stocks  held  as  part 
of  a  trust  estate  it  is  the  duty  of  the  court  to  inquire  what  the  sources 
are  and  to  credit  to  capital  account  so  much  of  the  dividend  as  is  derived 
from  or  constitutes  a  distribution  of  capital  (including:  profits  accrued 
before  the  creation  of  the  trust)  and  to  credit  to  the  income  account  so 
much  thereof  as  is  derived  from  or  constitutes  a  distribution  of  profits 
accruing  during  the  lifetime  of  the  trust. 

Although  the  books  of  the  corporation  distributing  the  stocks  of  the  con- 
stituent companies  treat  the  distribution  as  one  of  reserved  or  accumulated 
profits,  such  statements  are  mere  bookkeeping  entries  and  do  not  affect 
the  fact  that  the  transaction  was  a  redistribution  of  capital  assets. 

The  capital  of  the  Standard  Oil  Company  of  New  Jersey  was  depleted  by 
taking  therefrom  the  assets  of  its  subsidiary  companies  although  after 
such  deduction  the  book  value  of  the  oil  company's  shares  was  larger 
than  when  the  testamentary  trust  was  created. 

Stocks  of  the  subsidiary  companies  which  at  the  time  of  the  creation  of 
the  trust  and  prior  to  the  testator's  death  were  owned  by  the  Standard 
Oil  Company  of  New  Jersey  were  properly  apportioned  to  the  capital 
of  the  trust  estate,  for  the  testator's  ownership  of  a  share  of  all  of  the 
assets  of  the  Standard  Oil  Company  of  New  Jersey  carried  with  it  a 
similar  interest  in  the  stock  of  the  subsidiary  companies  and  such  interest 
cannot  be  severed  and  allotted  to  income  without  impairing  the  integrity 
of  the  corpus  of  the  trust. 

Where  a  subsidiary  oil  company  whose  stock  was  held  by  the  Standard 
Ofl  Company  of  New  Jersey  prior  to  the  creation  of  the  trust,  owned  the 
stock  of  other  subsidiary  companies  which  it  had  purchased  out  of  surplus 
earnings  after  the  formation  of  lire  trust,  the  stock  of  said  subsidiary 
companies  which  were  distributed  on  the  disintegration  of  the  Standard 
Oil  Company  of  New  Jersey  should  be  allotted  to  the  capital  of  the  trust. 

But  stock  of  subsidiary  companies  purchased  by  the  Standard  Oil  Com- 
pany of  New  Jersey  with  earnings  accimiulated  after  the  formation  of 
the  trust  should  be  allotted  to  the  life  beneficiaries,  as  it  involves  no 
impairment  of  the  original  corpus  of  the  trust. 

In  determining  whether  a  distribution  of  stocks  acquired  out  of  and  repre- 
senting surplus  earnings  after  the  formation  of  the  trust,  the  basic  inquiry 
is  whether  a  distribution  thereof  to  the  life  tenants  would  intrench  upon 
the  corpus  of  the  original  trust. 

Distribution  of  extraordinary  dividends  made  by  subsidiary  companies  and 
by  the  Standard  Oil  Company  of  New  Jersey  after  the  disintegration 
of  said  company  should  be  allotted  to  the  life  beneficiaries  as  well  as 
dividends  declared  but  not  yet  paid. 

But  the  right  of  the  trustee  to  subscribe  for  additional  stock  of  the  subsidiary 
companies  at  par  should  be  allotted  to  the  principal  of  the  trust  for  the 
life  tenants  are  not  entitled  to  said  subscription  rights. 

So,  too,  similar  subscription  rights  should  be  allotted  to  the  capital  of  the 
trust  although  the  corporations  offering  said  rights  declared  at  the  same 
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time  a  cash  dividend  and  authorized  subscribers  to  apply  the  same  in 
payment  for  additional  stock. 

Rights  to  subscribe  for  stock  at  par  offered  to  stockholders  by  constituent 
companies  should  not  be  treated  as  an  extraordinary  dividend  and  allotted 
to  the  income  of  the  trust  estate,  for  such  subscription  rights  belong  to 
the  capital,  otherwise  the  trustee's  proportion  of  interest  in  the  assets 
of  the  companies  would  be  materially  altered  for  the  worse. 

Where  subsidiary  oil  companies  whose  stock  was  part  of  the  trust  estate 
formerly  owned  pipe  lines  and,  in  order  to  escape  regulation  by  the 
Interstate  Commerce  Commission,  had  the  pipe  lines  separately  ineor- 
I>orated  and  took  back  the  stock  of  said  companies  in  return  for  the  pipe 
line  properties,  and  the  stocks  were  then  distributed  among  stockholders 
pro  rata,  said  distribution  was  not  a  dividend  to  be  allotted  to  life 
beneficiaries,  but  on  the  contrary  was  part  of  the  original  corpus  of 
the  trust. 

In  making  calculations  necessary  for  the  apportionment  of  the  dividends 
declared  by  the  former  subsidiary  companies  of  the  Standard  Oil  Com- 
pany of  New  Jersey  there  are  two  dates  to  be  determined:  First,  the  date 
of  the  creation  or  establishment  of  the  trust,  and  second,  the  date  to  be 
taken  for  the  purpose  of  ascertaining  whether  the  capital  of  the  trust 
will  be  impaired  by  extraordinary  dividends  declared.  The  former  date 
is  not  the  date  of  the  testator's  death  but  the  date  when  the  trustee 
received  the  securities  from  the  executrix.  The  second  date  is  not  that 
of  the  time  of  the  distribution  of  the  dividend  but,  on  the  contrary,  is 
the  date  when  the  dividend  was  declared. 

Page,  J.,  dissented  in  part,  with  opinion;  Dowung,  J.,  dissented,  with 
opinion. 

Cross-appeals  from  a  judgment  of  the  Supreme  Court, 
entered  in  the  office  of  the  clerk  of  the  coimty  of  New  York 
upon  the  report  of  a  referee,  judicially  settling  the  accounts 
of  the  plaintiff  trustee  and  instructing  it  as  to  the  disposition 
to  be  made  of  certain  securities,  extraordinary  dividends  and 
stock  subscription  rights. 

George  L.  Shearer  of  counsel  [Stewart  &  Shearer ^  attorneys], 
for  the  plaintiff,  respondent,  appellant. 

F.  Kingsbury  Curtis  of  counsel  [Hugo  Kohlmann  with  him 
on  the  brief],  for  the  defendants  George  G.  Heye  and  Marie 
Heye  Clemens,  individually  and  as  executors,  etc.,  of  Marie 
Antoinette  Heye,  deceased,  appellants,  respondents. 

Eugene  D.  Alexander^  guardian  ad  litem  of  infant  defend* 
ants  Dorothy  Heye  Clemens  and  Antoinette  Wagener 
Clemens,  respondents,  appellants. 
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Shearn,  J.: 

This  case  involves  the  application  of  the  rules  of  apportion- 
ment of  trust  property  between  life  beneficiaries  and 
remaindermen,  growing  out  of  a  distribution  of  the  bulk  of 
the  assets  of  the  Standard  Oil  Company  of  New  Jersey  on 
December  1,  1911,  in  pursuance  of  a  decree  of  the  United 
States  Circuit  Court,  adjudging  that  company  and  its  con- 
stituent companies  to  be  an  imlawful  combination  or 
conspiracy  in  restraint  of  trade  and  enjoining  the  continuance 
of  the  combination.  Numerous  questions  have  arisen  out  of 
the  complexity  of  the  corporate  transactions,  but  one  basic 
principle  applies  to  all.  The  main  question  deals  with  the 
correct  apportionment  of  the  distributed  shares  of  capital 
stock  of  the  subsidiary  companies  that  substantially  con- 
stituted the  Standard  Oil  Trust  and  supplied  five-sixths  of 
its  earning  capacity. 

Briefly  stated,  the  essential  facts  underlying  the  main 
question  are  these:  Charles  F.  G.  Heye  died  on  February 
8,  1899,  leaving  a  will  executed  March  23,  1898,  which  was 
admitted  to  probate  on  February  17,  1899.  He  left  surviving 
him  his  wife,  a  son  and  a  daughter.  By  his  will  he  gave  his 
residuary  estate  to  the  United  States  Trust  Company  of  New 
York,  as  trustee,  and  directed  that  it  be  divided  into  three 
equal  parts.  The  trustee  was  directed  to  pay  and  apply  "  the 
net  income,  rents,  issues  and  profits  "  of  one  part  to  the  use 
of  the  wife  for  life,  the  principal  to  go  to  such  persons  as 
she  might  appoint  by  will,  and,  in  default  of  appointment,  to 
his  children.  The  net  income  of  one  part  was  to  be  applied 
to  the  use  of  his  daughter  during  her  life  and  upon  her  death 
leaving  issue  the  principal  was  to  go  to  such  issue.  The 
net  income  of  the  third  part  was  to  be  appUed  to  the  use  of 
the  son  until  he  arrived  at  a  certain  age,  when  the  principal 
share  was,  with  the  exception  of  $100,000  reserved  in  trust, 
to  be  paid  over  to  him. 

Among  the  assets  of  which  the  testator  died  possessed 
and  which  the  trustee  received  from  the  executrix  of  the  will 
on  May  10,  1899,  were  certificates  for  certain  shares  and 
fractional  shares  of  the  capital  stock  of  twenty  corporations 
which  had,  prior  to  the  ouster  judgment  of  the  Supreme 
Court  of  Ohio  in  1892,  constituted  the  so-called  Standard  Oil 
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Trust,  created  by  agreements  dated  January  2  and  4,  1882,  by 
which  the  shares  of  stock  of  certain  companies  theretofore 
held  by  certain  individuals  and  corporations  for  conmion 
account  were  transferred  to  trustees,  who  issued  certificates 
of  beneficial  interest  therein  to  the  beneficial  owners  of 
the  stocks.  These  certificates  for  shares  and  fractional 
shares  of  the  capital  stock  of  the  twenty  corporations  repre- 
sented the  equivalent  of  $370,000  par  value  of  the  aforesaid 
Standard  Oil  Trust  certificates  which  had  been  owned  by  the 
testator  and  surrendered  by  him  to  the  trustees  of  the  Standard 
Oil  Trust  pursuant  to  a  plan  adopted  to  provide  for  its 
dissolution.  Included  in  these  certificates  owned  by  the 
testator  when  he  died  were  380  and  certain  fractional  shares 
of  the  Standard  Oil  Company  of  New  Jersey.  In  the  year  1899 
a  plan  was  perfected  for  bringing  these  twenty  oil  companies 
again  under  common  and  unified  control  and  management  by 
constituting  the  Standard  Oil  Company  of  New  Jersey  the 
parent  or  holding  company  and  transferring  to  it  the  owner- 
ship of  the  capital  stock  of  the  nineteen  other  companies. 
With  this  end  in  view,  in  the  year  1899  the  capital  stock  of 
the  Standard  Oil  Company  of  New  Jersey  was  increased  from 
100,000  shares  of  the  par  value  of  $10,000,000  to  1,100,000 
shares  of  the  par  value  of  $110,000,000,  of  which  1,000,000 
shares  were  conunon  stock  and  100,000  shares  were  preferred 
stock,  the  stock  of  the  Standard  Oil  Company  of  New  Jersey 
previously  outstanding  being  converted  into  preferred  stock, 
and  the  officers  of  that  corporation  were  duly  authorized 
to  issue  said  certificates  of  common  stock  in  ptirchase  of 
the  stock  of  the  remaining  nineteen  of  said  corporations  and 
its  own  preferred  stock  at  the  rate  of  one  share  of  such  conmion 
stock  for  shares  or  various  fractional  shares  of  the  stock 
of  such  other  corporations  and  of  its  preferred  stock. 
Accordingly,  on  or  about  August  11,  1899,  the  trustee  imder 
the  will  of  Charles  F.  G.  Heye  siUTendered  to  the  Standard 
Oil  Company  of  New  Jersey  the  said  certificates  of  stock  of 
the  said  twenty  corporations,  which  certificates  were  actually 
in  the  possession  of  Mr.  Heye  at  the  time  of  his  death,  and 
received  in  exchange  therefor  3,700  shares  of  the  common 
stock  of  the  Standard  Oil  Company  of  New  Jersey.  There- 
upon the  trustee  in  dividing  the  residuary  estate  of  Mr.  Heye 
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into  three  equal  paxts  as  directed  by  his  will  allotted  1,234 
shares  of  the  said  common  stock  of  the  Standard  Oil  Com- 
pany of  New  Jersey  to  the  trust  created  for  the  benefit  of  the 
testator's  wife,  1,233  shares  to  the  trust  created  for  the  benefit 
of  the  daughter,  and  1,233  shares  to  the  trust  created  for  the 
benefit  of  the  son.  As  trustee  for  the  wife  the  trustee  has 
ever  since  held  said  shares  allotted  to  the  trust  created  for  her 
benefit;  and  also  has  ever  since  held  the  shares  allotted  to  the 
trust  created  for  the  benefit  of  the  daughter;  but,  as  trustee 
for  the  benefit  of  the  son,  the  trustee  had  prior  to  September 
1,  1911,  duly  disposed  of  all  of  the  shares  of  stock  allotted 
to  the  trust  created  for  his  benefit  with  the  exception  of 
47  shares.  At  the  time  the  Standard  Oil  Company  of  New 
Jersey  acquired  the  whole  of  the  stocks  of  the  nineteen  other 
companies,  it  already  owned  some  subsidiary  companies  and 
during  the  life  of  the  trust  it  acquired  the  stock  of  still  others, 
so  that  by  1911  it  held  either  all  or  a  majority  of  the  stock  of 
thirty-three  companies  engaged  in  the  business  of  producing, 
vefining  and  distributing  oil.  Between  January  1,  1899,  and 
December  1,  1911,  the  business  of  these  combined  companies 
was  phenomenally  prosperous  and  the  Standard  Oil  Com- 
pany of  New  Jersey  earned  net  $823,893,961.13.  During  the 
same  period  it  distributed  to  its  stockholders  in  dividends, 
after  reserving  as  working  capital  8328,691,788.13,  the  total 
sum  of  $495,202,173,  so  that  the  life  beneficiaries  of  this 
trust  received  dividends  averaging  annually  forty  per  cent. 
While  the  individuality  of  each  of  the  aflSliated  corporations 
was  scrupulously  maintalQed  and  all  business  transactions 
were  transactions  of  the  different  corporations  severally, 
throughout  the  period  between  1899  and  1911,  as  in  fact  had 
been  the  case  since  the  Ohio  trust  agreement  of  1882,  the 
business  carried  on  by  the  Standard  Oil  Company  of  New 
Jersey  and  its  subsidiaries  was  conducted  as  a  unified  or 
common  business,  all  the  fimds  employed  being  utilized  by 
the  management  as  a  common  fund  out  of  which  all  amounts 
requisite  for  construction  and  development  by  the  several 
companies  were  supplied,  each  organization  being  debited  or 
credited  with  the  respective  amounts  advanced  or  borrowed 
and  interest  being  duly  debited  and  credited  thereon.  In  the 
course  of  its  operations  the  combination  again  came  in  con^ 
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flict  with  the  law  and  in  1911  on  the  suit  of  the  Federal  govern- 
ment a  decree  was  entered  in  the  United  States  Circuit  Court 
declaring  the  Standard  Oil  Company  of  New  Jersey  and  its 
thirty-three  subsidiary  companies  to  be  an  unlawful  com- 
bination or  conspiracy  in  restraint  of  trade,  upon  the  ground 
that  the  New  Jersey  company  had  acquired  the  power  to 
control  the  original  nineteen  constituent  companies  and  the 
other  companies  named  in  the  decree,  and  to  manage  their 
trade,  ^'  without  competition  among  themselves,  as  the  trade 
and  business  of  a  single  person,''  and  the  decree  enjoined  the 
continuance  of  this  unlawful  combination,  but  expressly  pro- 
vided that  "  the  defendants  are  not  prohibited  by  this  decree 
from  distributing  ratably  to  the  shareholders  of  the  principal 
company  the  shares  to  which  they  are  equitably  entitled  in  the 
stocks  of  the  defendant  corporations  that  are  parties  to  the 
combination."  On  July  28, 1911,  the  directors  of  the  Standard 
Oil  Company  of  New  Jersey  passed  a  resolution  to  carry  out 
this  decree  and  authorized  that  the  shares  of  stock  of  each 
of  the  corporations  owned  by  the  company  be  distributed 
ratably  to  the  stockholders,  and  all  of  the  stocks  were  so 
distributed  on  December  1,  1911,  except  the  stock  of  the 
Anglo-American  Oil  Company  which  was  distributed  on 
January  20,  1912.  The  plaintiff  as  trustee  of  each  of  the 
trusts  created  by  the  will  of  Charles  F.  G.  Heye  received  the 
pro  rata  share  of  the  distributed  stocks  pertaining  to  the 
Standard  Oil  stock  forming  part  of  the  principal  of  such 
trust,  and  included  in  the  stocks  so  distributed  were  the 
stocks  of  seventeen  of  the  twenty  companies,  stock  in  which 
was  owned  by  the  testator  at  the  time  of  his  death,  and  of 
several  companies  whose  stock  was  already  held  in  1899  by 
the  Standard  Oil  Company  of  New  Jersey  or  by  some  one  of 
the  seventeen  companies.  The  only  stocks  of  the  original 
(twenty)  companies  owned  by  the  testator,  and  represented  by 
the  2,514  shares  of  the  Standard  Oil  Company  of  New  Jersey 
then  in  the  hands  of  the  trustee,  which  were  not  redistributed 
and  turned  back  in  kind  to  the  trustee,  were  the  shares  of  three 
companies,  to  wit.  Standard  Oil  Company  of  New  Jersey,  Forest 
Oil  Company  and  North  Western  Ohio  Natural  Gas  Company. 
The  stock  in  the  last-named  company  was  not  ordered  to  be 
distributed  and  continued  to  be  owned  by  the  Standard  Oil 
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Company  of  New  Jersey  and  was  represented  by  the  stock 
of  that  company  still  held  by  the  trustee.  The  Forest  Oil 
Company  had  been  absorbed  by  the  South  Penn  Oil  Company 
in  1902,  and  the  testator's  interest  in  that  company  came 
back  to  the  trustee  in  the  shares  of  the  South  Penn  Oil  Com- 
pany. It  is  upon  this  state  of  facts  that  the  life  beneficiaries 
lay  claim  to  all  of  the  stocks  distributed  to  the  trustee  in 
pursuance  of  said  decree,  upon  the  ground  that  the  distribution 
amounts  to  an  extraordinary  dividend  of  profits,  payment 
of  which  to  the  life  beneficiaries  will  not,  as  it  is  claimed, 
entrench  upon  or  impair  the  integrity  of  the  corpus  of  the 
trust  estate.  A  much  more  detailed  accoimt  of  these  trans- 
actions is  set  forth  in  the  carefully  prepared  opinion  of  Mr. 
Justice  DowLiNG. 

Reduced  to  its  simplest  terms,  the  situation  was  this: 
The  corpus  of  the  trust  was  originally  a  proportionate  share 
interest  in  twenty  oil  companies  represented  by  capital  stock 
of  each;  that  same  interest  continued  from  1899  to  1911, 
represented  by  the  shares  of  one  holding  company;  after  the 
distribution  of  December  1,  1911,  that  same  proportionate 
share  interest  in  the  original  twenty  companies  was  still 
held  by  the  trustee,  represented  by  capital  stock  of  eighteen 
of  the  original  companies. 

Claiming  the  redistribution  of  1911  to  have  been  in  the 
nature  of  an  extraordinary  dividend,  the  life  beneficiaries 
demand  that  there  be  turned  over  to  them  the  entire  share 
interest  of  the  seventeen*  companies  transferred  back  to  the 
trustee,  leaving  only  as  constituting  the  corpus  of  the  estate 
the  original  interest  in  two  companies,  represented  by  the 
stock  of  the  Standard  Oil  Company  of  New  Jersey,  which 
by  the  distribution  had  been  stripped  of  properties  con- 
stituting five  sixths  of  its  earning  capacity.  To  justify  this 
extraordinary  result  reliance  is  placed  upon  (1)  the  definition 
of  the  distribution  as  an  extraordinary  dividend,  and  (2)  the 
fact  that  the  book  value  of  the  stock  of  the  Standard  Oil 
Company  of  New  Jersey  after  the  distribution  of  December  1, 
1911,  which  was  S281.72  a  share,  was  greater  than  at  the  agreed 

*  Really  eighteen,  as  the  Forest  Oil  Company  had  been  absorbed  in  the 
South  Penn  Company. —  [Note  by  the  Court. 
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date  of  the  creation  of  the  trust  December  31,  1899,  when  it 
was  $202.32  a  share.  As  this  figure  of  $202.32  included  the 
book  value  of  the  stocks  of  all  the  nineteen  subsidiary  cor- 
porations originally  owned  by  the  testator,  the  value  of  the 
Standard  Oil  Company  of  New  Jersey  stock  remaining  in 
the  trust  after  the  distribution  of  December  1,  1911,  even  if 
all  the  distributed  stocks  went  to  the  life  beneficiaries,  would 
exceed  the  value  of  the  entire  trust  estate  at  the  creation  of 
the  trust.  Therefore,  the  life  beneficiaries  contend,  if  all  the 
distributed  stocks  went  to  them,  that  the  integrity  of  the  trust 
fund  would  still  be  preserved  because  its  original  value  would 
not  have  been  impaired. 

To  call  the  distribution  of  1911  an  extraordinary  dividend 
does  not  determine  the  question  presented.  In  spite  of  the 
stress  laid  on  a  mere  matter  of  definition,  the  life  bene- 
ficiaries concede,  as  they  must,  that  to  entitle  them  to  an 
apportionment  of  these  stocks  the  result  must  be  achieved 
without  entrenching  in  any  way  upon  the  corpus  of  the  original 
trust.  Whatever  development  there  has  been  in  the  law 
dealing  with  this  subject  of  apportionment,  whether  in  this 
State  or  elsewhere,  it  has  been  uniformly  recognized  that 
at  all  times  the  integrity  of  the  carpus  of  the  trust  must  be 
preserved.  No  change  whatever  was  made  in  this  rule 
by  the  much-cited  case  of  Matter  of  Osborne  (209  N.  Y.  450). 
Indeed  the  decision  in  tho  Osborne  case  strongly  emphasized 
the  necessity  of  maintaining  the  corpus  unimpaired,  the 
Court  of  Appeals  having  expressly  held  that  in  all  cases 
of  extraordinary  dividends,  either  of  money  or  stock,  suffi- 
cient of  the  dividend  must  be  retained  in  the  corpus  of  the 
trust  to  maintain  that  corpus  unimpaired.  The  Osborne 
case  is  carelessly  referred  to  as  though  it  had  enlarged  the 
rights  of  life  tenants.  On  the  contrary,  it  materially  limited 
and  curtailed  them.  Prior  to  the  decision  of  the  Osborne 
case,  extraordinary  dividends  declared  by  a  corporation  out 
of  accmnulated  earnings  were  apportioned  to  the  life  tenant, 
whether  earned  before  or  after  the  creation  of  the  trust  estate. 
(McLouth  V.  Hunt,  154  N.  Y.  179;  Lovrry  v.  Farmers*  Loan  & 
Trust  Co. J  172  id.  137.)  The  decision  in  the  Osborne  case 
changed  this  rule,  curtailed  these  rights  of  life  tenants  by 
limiting  them  to  apportionment  of  accumulations  made  after 
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the  creation  of  the  trust  and,  as  above  stated,  emphasized  the 
right  of  the  remainderman  to  have  the  integrity  of  the  corpus 
of  the  trust  preserved. 

The  fundamental  inquiry,  therefore,  is  whether  the  appor- 
tionment contended  for  would  impair  the  integrity  of  the 
trust  fund. 

The  corpus  of  the  trust  fund  established  in  1899  consisted 
of  capital  stock  in  twenty  companies.  This  means  that 
the  trustee  owned  that  definite  proportion  of  the  capital 
assets  of  each  company  which  the  shares  of  stock  held  in 
the  trust  bore  to  the  whole  capital  stock.  Whatever  doubt 
may  have  previously  existed  about  this  was  definitely  set  at 
rest  by  the  unanimous  adoption  by  the  Court  of  Appeals  of 
the  prevailing  opinion  written  by  Mr.  Justice  Scott  in  this 
court  in  Matter  of  Schaefer  (178  App.  Div.  117;  aflfd.,  on 
opinion  of  Scott,  J.,  222  N.  Y.  533),  for  in  the  minority 
opinion  (p.  131)  sharp  issue  was  taken  with  the  basic  proposition 
formulated  by  Mr.  Justice  Scott  that  the  stock  owned  and 
sold  by  the  trustees  "  represented  and  stood  for  one-half  of 
the  assets  of  the  company,  and  those  assets  in  part  repre- 
sented accumulated  profits.''  So  it  may  be  taken  as  settled, 
for  a  starting  point,  that  the  corpus  of  this  estate  consisted  of 
that  proportion  of  the  capital  assets  of  each  of  the  twenty 
companies  which  the  shares  of  stock  held  in  the  trust  bore 
to  the  whole  capital  stock. 

When  the  shares  of  the  nineteen  subsidiary  companies 
were  transferred  to  the  Standard  Oil  Company  of  New  Jersey 
the  ownership  of  the  capital  assets  represented  by  the  trust 
was  transferred  to  the  Standard  Oil  Company,  and  the  stock 
of  the  latter  company  transferred  to  the  trustees  in  exchange 
for  the  stock  of  the  subsidiary  companies  represented  a  pro- 
portionate part  of  what  had  been  the  capital  assets  of  both 
the  Standard  Oil  Company  and  the  subsidiary  companies. 

When  effect  was  given  to  the  decree  of  the  Supreme  Court 
in  1911  the  Standard  Oil  Company  retransf erred  to  its 
stockholders,  the  original  holders  of  the  stock  in  the  sub- 
sidiary companies,  the  stock  which  these  holders  had  trans- 
ferred to  it  in  1899,  thus  revesting  those  stockholders  with 
their  interests  in  the  capital  assets  of  the  subsidiary  companies. 

The  necessary  result  of  this  action  was  to  deplete  the  capital 
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assets  of  the  Standard  Oil  Company,  because  there  was  sub- 
tracted from  those  assets  the  capital  assets  of  the  subsidiary 
companies,  which  constituted  a  part  of  the  trust  fund  when 
it  was  set  up. 

The  same  result  would  have  followed  if  the  Standard 
Oil  Company  in  1911  had  sold  all  the  stock  of  the  subsidiary 
companies  for  cash  and  then  had  distributed  this  cash  jyro 
rata  among  its  stockholders.  This  would  have  been  a  partial 
liquidation  of  the  trust,  for  the  cash  would  have  been  derived 
from  and  have  represented  a  part  of  the  capital  assets  of  the 
trust.     {Matter  of  Schaefer,  supra.) 

It  follows  obviously,  thereiFore,  that  if  the  corpus  of  tike 
trust  be  stripped  of  its  interest  in  the  assets  of  seventeen 
of  the  original  companies  composing  it,  and  left  only  with  the 
stock  of  the  depleted  Standard  Oil  Company  of  New  Jersey, 
now  minus  the  properties  constituting  five-sixths  of  its  earning 
capacity,  the  integrity  of  the  trust  would  not  only  not  be 
preserved  but  it  would  be  completely  disrupted  and  its  major 
part  handed  over  to  the  life  tenants.  Instead  of  the  remainder- 
men succeeding  ultimately  to  the  testator's  interest  in  the 
assets  of  twenty  companies,  they  would  get  only  his  interest 
in  two,  the  Standard  Oil  Company  of  New  Jersey  and  the 
North  Western  Ohio  Natural  Gas  Company  (owned  by  the 
former),  while  the  life  tenants,  in  addition  to  having  received 
annual  dividends  of  forty  per  cent,  would  now  have  the 
testator's  interest  in  the  assets  of  each  of  the  eighteen  other 
companies  constituting  the  original  corpus  of  the  trust.  No 
such  result  was  intended  by  the  testator  and  no  rule  of  law 
leads  to  a  result  so  manifestly  unjust. 

Stress  is  laid  upon  the  fact  that  the  value  of  the  stock 
left  in  the  trust  would  exceed  the  value  of  all  the  stocks 
in  the  trust  when  it  was  created.  But  this  affords  no  justifi- 
cation for  disrupting  the  corpus  of  the  trust.  If  the  only 
stock  in  the  trust  originally  had  been  that  o(  the  Standard 
Oil  Company  of  New  Jersey  its  book  value  would  have  been  a 
pertinent  fact  in  determining  how  any  extraordinary  dividend 
of  that  company  should  be  apportioned,  under  the  rule  in  the 
Osborne  case  and  under  the  general  rule  with  reference  to 
preserving  the  integrity  of  the  trust  fund.  But  when  the 
corpus  of  the  trust  consists  of  a  definite  interest  in  each  of 
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several  companies,  the  book  value  of  one  has  no  bearing  upon 
the  integrity  of  the  trust  as  affected  by  taking  away  from  the 
corpus  the  testator's  interest  m  all  (he  other  companies. 

The  life  beneficiaries  have  built  up  their  case  upon  the 
fact  that  Judge  Cardozo  in  Matter  of  Brann  (219  N.  Y. 
263)  characterized  this  Standard  Oil  distribution  as  an  "  extra- 
ordinary dividend."  As  already  shown,  so  far  as  concerns 
their  right  to  have  apportioned  to  them  these  stocks  in  the 
seventeen  original  subsidiary  companies,  nothing  is  decided 
by  calling  the  distribution  an  extraordinary  dividend  because, 
even  if  such  be  its  character,  the  stocks  cannot  go  to  the  life 
beneficiaries  for  the  reason  that  thereby  the  corpus  of  the 
trust  would  be  disrupted.  Moreover,  it  is  very  unsafe  to 
attempt  to  arrive  at  a  correct  result  in  such  a  case  as  this  by 
applying  a  rule  to  a  mere  definition.  But,  it  should  be  pointed 
out,  when  Judge  Cardozo  used  the  words  "  extraordinary 
dividend  ''  in  the  Brann  case  he  was  dealing  with  a  very 
different  question  from  any  here  presented.  What  Judge 
Cardozo  had  to  determine  was  what  passed  under  a  bequest 
of  shares  of  Standard  Oil  stock  contained  in  a  will  executed 
before  the  distribution  of  1911  and  republished  after  the 
distribution  of  that  year.  He  expressly  speaks  of  the  dis- 
tribution as  an  extraordinary  dividend  "  declared  during  the 
life  of  the  testatrix,"  and  then  proceeds  to  demonstrate 
from  the  provisions  of  the  codicil  that  the  testatrix  did  not 
intend  to  give  the  subsidiary  shares  with  the  main  bequest. 
Of  course  the  distribution  of  1911  was  in  a  sense  an  extra- 
'  ordinary  dividend,  but  imder  the  ruling  in  the  Osborne  case, 
followed  by  Matter  of  Megrue  (170  App.  Div.  653;  affd.,  21^ 
N.  Y.  623),  it  is  the  duty  of  the  court  to  inquire  in  case  of  an 
extraordinary  dividend  what  its  sources  are  and  to  credit  to 
capital  account  so  much  thereof  as  is  derived  from  or  con- 
stitutes a  distribution  of  capital  (including  profits  accrued 
before  the  creation  of  the  trust),  and  to  credit  to  income 
account  so  much  thereof  as  is  derived  from  or  constitutes  a 
distribution  of  profits  accmed  during  the  lifetime  of  the  trust. 
This  rule  works  justice  both  to  remaindermen  and  to  the  life 
tenant  and  accords  with  the  rule  laid  down  in  the  Osborne 
case.  When  we  inquire  as  to  the  source  of  the  distribution 
under  consideration,  we  find  that  it  constituted  the  major 
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part  of  the  capital  of  the  original  trust.  Its  allotment  to 
the  life  beneficiaries  would,  therefore,  impair  the  integrity 
of  the  trust  and  be  ill^al,  and  the  situation  would  not  be 
one  which  changed  by  calling  the  distribution  an  extraordinary 
dividend. 

There  are  certain  other  matters  dwelt  upon  by  the  life 
beneficiaries  which  seem  to  me  to  be  wholly  inconclusive.  One 
is  that  ''  the  vouchers  of  the  company  and  its  books  treat 
the  distribution  as  one  of  reserved  profits  '  or '  accumulated 
profits."  These  statements  ia  the  books  are  mere  bookkeepiag 
entries  and  cannot  affect  the  fact  that  the  transaction  was 
a  redistribution  of  capital  assets. 

Again  the  fact  that  the  undistributed  cash  earnings  in  the 
hands  of  the  Standard  Oil  Company  at  the  time  of  the  dis- 
tribution equalled  or  exceeded  the  so-called  book  value  of 
the  stocks  distributed  does  not  make  the  distribution  a  dis- 
tribution of  earnings  or  profits.  It  did  not  pretend  to  be 
any  such  thing  but  was  avowedly  a  means  adopted  by  the 
company  to  meet  the  requirements  of  the  judgment  which 
called  upon  it  to  dispose  of,  not  its  accumulated  profits,  but 
its  holdings  in  the  subsidiary  companies. 

Finally  the  fact  that  the  so-called  "  book  value  "  of  the 
Standard  Oil  Company's  shares  was  larger  after  the  dis- 
tribution in  1911  than  it  had  been  when  the  trust  was  set 
up  in  1899,  does  not  prove  that  the  capital  of  the  trust  fund 
was  not  depleted  by  taking  away  from  the  capital  assets  of  the 
parent  company  the  capital  assets  of  the  subsidiary  com- 
panies. Very  many  things  may  have  operated  to  increase 
the  value  of  the  capital  assets  which  were  of  the  Standard 
Oil  Company  in  1899  when  the  trust  was  set  up.  At  all  events 
the  life  beneficiaries  are  not  entitled  to  share  in  the  accumulated 
earnings,  however  large,  so  long  as  the  company  kept  those 
earnings  in  its  treasury  and  neither  distributed  them  as  cash 
dividends  nor  gave  stock  dividends  to  represent  them.  As 
was  distinctly  held  in  the  Osborne  case  the  only  value  of  the 
trust  assets  which  is  to  be  considered  is  the  intrinsic  value; 
market  value,  good  will  and  like  considerations  cannot  be 
considered  in  apportioning  a  dividend.  (Matter  of  Osborne, 
supra.)  The  remaindermen  are  entitled  to  the  benefit  of 
any  accretion  in  value  of  the  corpus  of  the  trust  which  does  not 
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arise  from  the  application  to  capital  purposes  of  earnings 
accruing  after  the  creation  of  the  trust. 

Equitable  Life  Assurance  Society  v.  Union  Pacific  R.  R.  Co., 
quoted  from  at  length  in  the  opinion  of  Mr.  Justice  Dowlino, 
did  not  involve  any  question  of  apportionment  between 
remaindermen  and  life  tenants.  As  Mr.  Justice  Clarke  said 
in  this  court  (162  App.  Div.  81,  86):  "  It  must  be  borne  in 
mind  at  the  outset  that  the  matter  under  discussion  is  one 
of  corporation  law.  It  arises  and  must  be  decided  between 
the  corporation  and  its  several  classes  of  stockholders.  The 
law  applicable  to  wills  and  to  trust  estates,  to  life  tenants 
and  remaindermen,  is  beside  the  mark." 

Further,  the  Baltimore  and  Ohio  stock  involved  was  a 
mere  investment  in  the  stock  of  an  entirely  separate  railroad 
which  was  not  operated  as  a  part  of  the  Union  Pacific  Rail- 
road Company  or  of  its  subsidiaries;  and  the  stock  was  pur- 
chased long  after  the  plaintiff  in  that  case  became  a  stock- 
holder in  the  Union  Pacific  Railroad  Company. 

Coming  now  to  the  remaining  sixteen  corporations  whose 
stocks  were  distributed  on  December  1,  1911:  Eight  were 
companies  whose  stocks  were  owned  by  the  Standard  Oil 
Company  of  New  Jersey  in  1899  and  prior  to  the  testator's 
death.  These  stocks  were  properly  apportioned  to  capital, 
for  the  testator's  ownership  of  a  share  of  all  of  the  assets  of 
the  Standard  Oil  Company  of  New  Jersey  carried  with  it  a 
similar  interest  in  the  stock  of  these  subsidiary  companies. 
This  interest  could  not  be  severed  and  allotted  to  income 
without  impairing  the  integrity  of  the  corpus  of  the  trust. 
Three  of  the  companies,  Southwest  Pennsylvania  Pipe  Line 
Company,  Washington  Oil  Company  and  Crescent  Pipe  Line 
Company,  were  companies  whose  stocks  were  acquired  by  the 
Standard  Oil  Company  of  New  Jersey  subsequently  to 
December,  1899,  from  its  subsidiary  company,  the  National 
Transit  Company.  Shares  of  the  NationfJ  Transit  Company 
were  a  part  of  the  corjms  of  the  original  trust  which  were 
transferred  to  the  Standard  Oil  Company  of  New  Jersey  in 
1899  and  transferred  back  to  the  trustee  in  1911.  The  shift- 
ing of  the  ownership  of  stock  in  these  three  subsidiary  com- 
panies, owned  by  the  National  Transit  Company,  to  the 
Standard  Oil  Company  of  New  Jersey,  which  in  turn  owned 
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the  stock  of  the  National  Transit  Company,  in  no  manner 
affected  the  testator's  interest  in  the  assets  of  those  three 
subsidiary  companies,  for  his  proportionate  interest  was  at 
all  times  maintained,  at  one  time  represented  by  his  shares 
in  the  National  Transit  Company  and  later  by  his  shares  in 
the  Standard  Oil  Company  of  New  Jersey,  issued  to  him  in 
exchange  for  his  shares  in  the  National  Transit  Company, 
This  interest  in  these  three  subsidiary  companies,  which  con- 
stituted a  part  of  the  corpus  of  the  original  trust,  could  not  be 
severed  therefrom  and  allotted  to  the  life  beneficiaries  without 
impairing  the  integrity  of  the  trust.  Two  other  companies, 
the  Cxmiberland  Pipe  Line  Company  and  the  Prairie  Oil  and 
Gas  Company,  were  companies  whose  stocks  were  owned  by 
the  National  Transit  Company  and  distributed  by  that 
company  in  1911  pursuant  to  the  decree  and  the  resolution 
adopted  to  carry  it  out.  The  Cumberland  Pipe  line  Company 
was  organized  in  1901  by  the  National  Transit  Company 
which  took  all  of  its  stock.  Its  lines  were  located  in  Kentucl^ 
and  it  gathered  oil  jn  the  field  for  delivery  to  the  Eureka 
Pipe  Lme  Company  for  conveyance  across  the  West  Virginia 
border,  where  it  was  delivered  to  other  Standard  Oil  pipe  line 
companies  for  transportation  to  Standard  Oil  refineries. 
Its  stock  was  not  held  as  an  investment  but  was  taken  over 
obviously  for  the  purpose  of  adding  to  the  working  plant 
of  the  National  Transit  Company  and  constituted  a  part 
of  the  capital  assets  of  that  company.  It  does  not  appear 
that  it  was  in  any  sense  paid  for  out  of  surplus  earnings  of 
the  National  Transit  Company  accumulated  after  the  formar 
tion  of  the  trust.  The  Prairie  Oil  and  Gas  Company  was 
incorporated  in  1900.  All  of  its  stock  was  taken  by  the 
Forest  Oil  Company,  one  of  the  original  twenty  companies 
constituting  the  corpus  of  the  trust,  and  was  transferred  in 
1902  to  the  National  Transit  Company,  which  held  it  down 
to  the  distribution  of  stocks  in  1911.  The  Forest  Oil  Company 
was  a  producing  company  operating  in  Pennsylvania,  all  of  the 
stock  of  which  had  been  held  by  the  Standard  Oil  trustees 
and  had  been  distributed  by  them  and  acquired  by  the  Standard 
Oil  Company  of  New  Jersey  by  the  issue  of  its  own  stock  in 
exchange  therefor  in  and  after  1899.  The  Prairie  Oil  and 
.Gas  Company  was  the  Standard  Oil  producmg  company  in 
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the  mid-<;ontinent  field.  It  supplied  from  that  field  a  very 
large  part  of  the  oil  used  by  the  Standard  Oil  refineries.  The 
stock  of  the  Prairie  Oil  and  Gas  Company  was  not  held  by  the 
National  Transit  Company  as  an  investment  but  represented 
an  important  part  of  its  working  plant  and  constituted  a  part 
of  its  capital  assets.  It  does  not  appear  that  the  stock  of 
the  Prairie  Oil  and  Gas  Company  was  acquired  by  the  National 
Transit  Company  out  of  earnings  accumulated  after  the  for- 
mation of  the  trust.  The  shares  of  the  National  Transit 
Company,  which  constituted  one  of  the  twenty  original 
companies  in  the  corpus  of  the  trust,  stood  for  and  represented 
ownership  of  an  interest  in  the  shares  of  the  Cumberland 
Pipe  Line  Company  and  the  Prairie  Oil  and  Gas  Company, 
which  constituted  a  part  of  the  capital  assets  of  the  National 
Transit  Company,  and  this  same  interest  was  represented  by 
the  shares  of  the  Standard  Oil  Company  of  New  Jersey  until 
the  shares  of  the  National  Transit  Company  were  redis- 
tributed to  the  trustee  in  1911.  When,  therefore,  the  National 
Transit  Company  in  pursuance  of  the  poUcy  of  disintegration 
under  the  decree,  divested  itself  of  these  properties  in  1911, 
if  the  shares  in  these  two  subsidiary  companies  had  been 
allotted  to  the  life  beneficiaries  the  integrity  of  the  trust  fund 
would  have  been  impaired.  They  were,  therefore,  properly 
allotted  to  principal. 

The  remaining  three  companies  of  the  sixteen  now  under 
consideration  present  a  different  situation.  These  are  the 
Colonial  Oil  Company,  Standard  Oil  Company  (California) 
and  Standard  Oil  Company  (Nebraska).  The  stocks  of  all 
three  of  these  companies  were  acquired  by  the  Standard  Oil 
Company  of  New  Jersey  out  of  its  cash  earnings  subsequently 
to  1899.  The  Colonial  Oil  Company  was  organized  in  March, 
1901,  all  of  the  $250,000  of  stock  being  taken  by  the  Standard 
Oil  Company  of  New  Jersey  for  cash  at  par.  The  company 
was  organized  to  do  the  Standard  Oil  Company's  marketing 
business  in  Australia,  Portugal  and  its  dependencies.  The 
Standard  Oil  Company  (California)  was  originally  organized 
under  the  name  Pacific  Coast  Oil  Company.  Its  capital  stock 
was  $1,000,000,  all  of  which  was  purchased  in  December, 
1900,  by  the  Standard  Oil  Company  of  New  Jersey. for  cash. 
At  the  tune  of  the  purchase  the  company  o^raed^a  ^xhaU 
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refinery  near  San  Francisco  and  a  small  amount  of  producing 
property.  The  name  of  the  company  was  changed  to  Standard 
Oil  Company  (California).  On  July  1,  1902,  its  capital  was 
mcreased  to  $3,000,000;  on  May  6,  1903,  to  $6,000,000; 
on  October  16,  1906,  to  $17,000,000,  and  on  August  7,  1911, 
to  $25,000,000.  All  of  these  increases  of  stock  were  issued 
for  cash  at  par  to  the  Standard  Oil  Company  of  New  Jersey 
at  or  about  the  time  when  the  increases  took  place.  The 
California  company  erected  a  very  large  refinery  at  San 
Francisco,  constructed  an  extensive  system  of  pipe  lines  and 
acquired  a  large  amount  of  producing  property.  In  1906  all 
of  the  property  of  the  Standard  Oil  Company  of  Iowa,  which 
did  the  marketing  business  of  the  Standard  Oil  companies  in 
the  western  states,  northwest  territories,  Honolulu  and  the 
Hawaiian  Islands,  was  transferred  to  the  California  company. 
The  Standard  Oil  Company  (Nebraska)  was  organized  in 
1906  with  a  capital  of  $600,000,  acquired  by  the  Standard 
Oil  Company  of  New  Jersey  for  cash.  It  was  organized  to 
take  over  the  Standard  Oil  marketing  business  of  Nebraska 
theretofore  carried  on  by  the  Standard  Oil  Company  of 
Indiana,  which  latter  company  in  1906  conveyed  to  it  all  of 
its  marketing  stations,  plants  and  facilities  in  Nebraska. 
While  it  does  not  definitely  appear  that  the  stocks  of  these 
three  companies  were  acquired  out  of  the  surplus  earnings 
accumulated  after  the  formation  of  the  trust,  that  fact  may 
be  fairly  inferred  from  the  dates  of  the  transactions  and 
their  general  nature.  If  there  is  any  dispute  about  the  fact, 
it  will  have  to  be  determined  on  a  reference  or  by  stipulation. 
As  all  of  the  other  facts  have  been  agreed  upon  between  the 
parties,  this  situation  should  present  no  practical  difficulty. 
If  these  stocks  were  paid  for  out  of  earnings  accumulated  before 
the  creation  of  the  trust,  these  stocks  were  properly  allotted 
to  capital  for  the  reasons  stated  with  reference  to  the  stock  of 
the  Southwest  Pennsylvania  Oil  Company,  Washington  Oil 
Company  and  Crescent  Pipe  Line  Company.  Assuming, 
however,  that  these  stocks  were  acquired  out  of  earnings 
accumulated  after  the  formation  of  the  trust,  which  appears 
to  be  the  fact,  we  think  that  the  learned  referee  erred  and 
that  they  should  have  been  allotted  to  the  life  beneficiaries. 
It  is  ttruis  tiiat  prior  to  the  distribution  m  1911  the^e  stocks 
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constituted  a  part  of  the  capital  assets  of  the  Standard  Oil 
Company  of  New  Jersey  and  the  properties  were  a  part  of  its 
working  plant  in  a  business  which,  notwithstanding  the 
preservation  of  the  corporate  identity  of  all  these  various 
companies,  was  conducted  as  a  imified  business  under  a  common 
control  and  for  the  benefit  of  the  Standard  Oil  Company  of 
New  Jersey,  But  the  money  withdrawn  from  earnings  and 
used  to  purchase  these  stocks  was  not  permanently  capitalized. 
As  was  said  in  Williams  v.  Western  Union  Telegraph  Co. 
(93  N.  Y.  162,  191),  quoted  with  approval  by  Judge  Hiscock 
in  Equitable  Life  Assurance  Society  v.  Union  Pacific  R.  R. 
Co.  (212  id.  360,  372):  "The  company  had  made  surplus 
earnings  which  it  could  have  divided,  but  instead  of  dividing 
them  it  had  invested  them  in  property  to  facilitate  and  enlarge 
its  business;  and  such  property  was  found  to  be  worth 
$15,526,590.  That  sum  constituted  its  surplus.  It  was 
commingled  with  the  other  property  of  the  company  and 
used  for  corporate  purposes.  But  it  was  not  beyond  the 
reach  of  the  dividend-making  power  of  the  directors.  They 
could  reclaim  it  for  division  among  the  stockholders,  and,  if 
practicable,  convert  it  into  cash  for  that  purpose."  Again, 
as  was  said  in  Smith  v.  Dana  (77  Conn.  543) :  "  Investment 
in  permanent  works  does  not  and  ought  not  to  capitalize. 
Directors  can  in  their  discretion,  fairly  exercised,  withhold 
profits  and  employ  them  in  the  conduct  or  enlargement  of  the 
business.  By  the  same  right  they  ought  to  be  able  to,  and 
can,  withdraw  from  any  action  which  will  enable  the  assets 
thus  employed  to  be  returned  to  their  original  condition  as 
funds  available  for  distribution  to  those  to  whom  they  might 
have  been  originally  divided  as  dividends.  Capital  of  this 
kind  does  not  bear  the  perpetual  stamp  of  capital.  It  simply 
constitutes  a  portion  of  the  corporate  assets  which  are  within 
the  discretionary  control  of  the  directors,  which  they  may  use 
for  the  corporate  advantage  in  such  ways  as  have  the  approval 
of  their  judgment,  or,  if  that  course  seems  wiser,  cease  using 
and  by  proper  action  withdraw  from  the  corporate  resources." 
In  the  development  of  the  law  on  this  subject  the  inquiry 
in  these  apportionment  cases  is  no  longer  confined  to  deter- 
mining whether  the  distribution  was  capital  or  profits  as  such. 
App.  Div.^Vol,  OLXXXI.       86 
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On  this  head  Judge  Hisoock  said  in  the  Equitable  Life  Case 
(mpra,  p,  371) :  "  As  was  made  clear  by  Judge  Chase  in  his 
thorough  consideration  of  this  subject  in  Matter  of  Osborne 
(209  N.  Y.  450),  more  frequently  the  much  considered  question 
in  this  class  of  cases  has  been  whether  the  distribution  impaired 
what  was  the  corpus  or  capital  of  the  trust  fund  when  it 
became  effective  rather  than  whether  it  involved  a  division 
of  the  capital  of  the  corporation."  It  is  clear  that  the  allot- 
ment of  these  stocks  to  income,  acquired  as  they  were  after 
the  creation  of  the  trust  and  with  surplus  earnings  accumulated 
after  the  formation  of  the  trust,  worked  no  impairment  of 
the  original  corpus  of  the  trust.  So  long  as  the  Standard 
Oil  Company  of  New  Jersey  retained  and  used  these  properties 
in  its  business,  the  life  tenants  had  no  ground  of  complaint. 
Neither  would  it  have  been  any  concern  of  theirs  if  the  com- 
pany had  chosen  to  sell  these  properties  and  retain  the  proceeds 
as  reserved  working  capital,  in  the  absence  of  fraud  or  bad 
faith.  But  when  the  company  ceased  to  use  and  undertook 
to  distribute  the  properties,  purchased  with  surplus  earnings 
acciunulated  after  the  formation  of  the  trust,  the  life  tenants 
were  concerned  and  were  entitled  to  insist  upon  a  proper 
distribution.  Unlike  Matter  of  Rogers  (161  N.  Y.  108),  this 
distribution  was  made  by  a  going  concern.  As  the  integrity 
of  the  corpus  of  the  trust  is  thereby  in  no  respect  impaired, 
the  stocks  in  these  three  companies  on  distribution  should  be 
allotted  to  the  life  beneficiaries,  within  the  reasoning  of 
Matter  of  Schaefer  (supra)  and  Matter  of  Osborne  (supra). 
It  follows,  of  course,  that  all  stock  increases  of  the  Colonial 
Oil  Company,  Standard  Oil  Company  (California)  and 
Standard  Oil  Company  (Nebraska)  acquired  by  the  Standard 
Oil  Company  of  New  Jersey  between  1899  and  1911  for  cash 
at  par  out  of  its  cash  earnings  accumulated  after  the  forma* 
tion  of  the  trust  should  be  allotted  to  the  life  beneficiaries. 

The  next  question  concerns  similar  stock  increases  so 
acquired  by  the  Standard  Oil  Company  of  New  Jersey  between 
1899  and  1911  from  the  Anglo-American  Oil  Company, 
Crescent  Pipe  Line  Company,  Northern  Pipe  Line  Company, 
Ohio  Oil  Company,  Southern  Pipe  Line  Company,  Standard 
Oil  Company  of  New  York,  and  Union  Tank  Line  Company, 
all  of  which  companies  were.eiJtliQL.dirsctly.-^r  t;lirou|^  stock 
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control  a  part  of  the  original  corpus  of  the  trust.  In  so  far 
as  the  distribution  of  these  stocks,  paid  for  out  of  the  accumu- 
lated earnings  of  the  company  after  the  formation  of  the  trust, 
does  not  entrench  in  whole  or  in  part  upon  the  capital  of  the 
trust  as  received  from  the  testator,  these  stocks  should  be 
allotted  to  the  life  beneficiaries,  under  the  rule  in  the  Osborne 
case.  In  determining  whether  such  distribution  entrenches 
upon  the  corpus  of  the  trust,  each  corporation,  a  share  in  which 
constituted  a  part  of  the  original  trust,  should  be  considered 
separately,  and  the  book  value  of  the  stock  constituting  in 
part  the  capital  of  the  trust  fimd  as  received  from  the  testator 
shou  d  be  ascertained  in  the  manner  prescribed  in  the  Osborne 
case.  The  value  of  the  investment  or  proportionate  interest 
represented  by  the  original  shares  after  the  distribution  of 
December  1, 1911,  was  made  is  ascertained  by  the  same  method. 
The  difference  between  the  two  shows  whether  there  has  been 
any  impairment  of  the  corpus  of  the  trust  represented  by  the 
shares  of  the  particular  corporation.  Similar  disposition  should 
be  made  of  the  stock  dividends  declared  and  paid  to  the 
Standard  Oil  Company  of  New  Jersey  between  1899  and  1911 
by  its  subsidiaries.  Crescent  Pipe  Line  Company,  Indiana 
Pipe  line  Company,  Northern  Pipe  Line  Company,  Southern 
Pipe  Line  Company  and  Vacuum  Oil  Company. 

A  volume  could  be  written  on  this  aspect  of  the  case,  but 
a  discussion  of  the  matter  and  an  analysis  of  the  numerous 
cases  dealing  with  varying  aspects  of  the  problem  as  the 
law  has  developed  in  this  and  other  jurisdictions  would  serve 
no  useful  piupose,  for,  after  all  is  said,  the  basic  and 
determining  inquiry  is  whether  on  a  distribution  of  stocks 
acquired  out  of  and  representing  surplus  earnings  after  the 
formation  of  the  trust  an  allotment  thereof  to  the  life  tenants 
would  entrench  upon  the  corpus  of  the  original  trust. 
Apportionment  on  this  simple  basis  is  fair  to  both  remainder- 
men and  life  tenants,  is  workable  and  tends  to  carry  out  the 
intention  of  the  testator. 

Further  questions  arise  with  respect  to  extraordinary 
distributions  made  since  December  1,  1911,  by  corporations 
whose  shares  were  distributed  by  the  Standard  Oil  Company 
of  New  Jerisey  in  December,  1911. 

Stock    dividends    were    declared    by    ten    companies  and 
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should  go,  subject  to  the  rule  of  apportionment  in  the 
Oshome  case,  to  the  life  beneficiaries.  Similarly  with  the 
stock  dividend  declared  by  the  Standard  Oil  Company  of 
Ohio,  declared  but  not  paid  on  the  date  of  the  trustee's  last 
supplemental  account. 

Two  companies,  the  South  Pennsylvania  Oil  Company  and 
the  Standuxl  Oil  Company  (California)  offered  to  stock- 
holders rights  to  subscribe  for  additional  stock  at  par.  The 
learned  referee,  erroneously  as  we  think,  allotted  these  rights 
to  the  life  beneficiaries.  It  has  been  imiformly  held  in  this 
State  that  new  shares  of  stock  purchased  by  trustees  in  the 
exercise  of  subscription  rights  given  to  stockholders  of  the 
corporation,  and  the  proceeds  of  the  sale  of  such  subscription 
rights,  should  be  allotted  to  the  principal  of  the  trust  and 
that  the  life  tenant  is  not  entitled  thereto.  {Matter  of 
Kemochauy  104  N.  Y.  618;  Stewart  v.  Phelps,  71  App.  Div.  91 ; 
173  N.  Y.  621;  Robertson  v.  de  Brulalour,  188  id.  301;  Rich- 
mond V.  Ridimond,  123  App.  Div.  117;  afifd;,  196  N.  Y.  535.) 
It  is  contended  that  these  cases  have  been  overruled  by  the 
decisions  made  in  Matter  of  Harteau  (204  N.  Y.  292)  and  Matter 
of  Osborne  (supra).  In  the  Harteau  case  there  was  no  question 
between  remaindermen  and  life  tenant.  There  was  an  extraor- 
dinary dividend  of  100  per  cent  declared  by  a  corporation  upon 
its  capital  stock,  shares  of  which  were  held  by  the  trustees. 
The  dividend  was  paid  in  cash  and  the  trustees  invested  it  in 
new  stock  of  the  corporation,  to  which  as  stockholders  they 
had  subscription  rights,  and  the  new  stock  thus  purchased 
sold  at  a  profit.  The  court  treated  the  proceeds  of  sale 
as  a  dividend  and  apportioned  it  between  principal  and 
income.  No  question  was  raised  in  the  case  in  any  of  the 
courts  as  to  subscription  rights  or  whether  such  rights  should 
be  treated  as  income  of  the  trust  estate.  So  far  as  the  Osborne 
case  is  concerned,  as  has  been  abready  pointed  out,  this 
decision  did  not  enlai^e  the  rights  of  life  tenants  but 
materially  limited  and  curtailed  them.  There  seems  to 
be,  therefore,  no  reason  for  departing  from  the  previously 
settled  rule.  These  subscription  rights  should  be  allotted 
to  the  principal  of  the  trust. 

The  Standard  Oil  Company  of  Kentucky  on  December  22, 
1913,  declared  a  cash  dividend  of  $200  per  share  payable  to 
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the  stockholders  of  record  at  the  close  of  business  January 
31,  1914,  and  as  a  part  of  the  same  resolution  of  the  board 
of  directors  the  increased  capital  stock  of  the  company  to 
the  amount  of  $2,000,000  was  offered  to  stockholders  of 
record  at  the  close  of  business  January  31,  1914,  at  par  in 
proportion  to  the  stock  then  owned  by  them  and  the  stock- 
holders were  authorized  to  pay  for  the  same  "  by  applying 
the  cash  dividend  declared  this  day."  It  is  to  be  noted 
that  while  the  cash  dividend  and  rights  to  subscribe  accrued 
simultaneously,  no  condition  was  attached  which  required  the 
stockholders  to  use  the  cash  dividends  to  purchase  the  new 
stock.  If  the  rights  to  subscribe  had  been  given  to  stock- 
holders without  a  cash  dividend  being  declared  at  the  same 
time,  those  rights  would  have  belonged  to  capital,  under  the 
Richmond  case.  The  legal  character  of  those  rights  is  not 
altered  nor  is  the  interest  of  capital  in  those  rights  changed 
by  the  fact  that  at  the  same  time  a  cash  dividend  was 
declared  sufficient  in  amount  to  pay  for  the  new  stock  offered 
to  the  stockholders.  If  the  trustee  used  the  cash  dividend 
to  purchase  the  new  stock  and  then  subsequently  sold  the 
stock  at  a  profit  to  the  estate  a  disposition  of  this  profit  would 
be  settled  by  Matter  of  Harteau,  i.  e.,  it  would  go  to  the  life 
tenant.  But  merely  because  the  dividend  is  declared  and  the 
subscription  rights  offered  at  the  same  time  the  rule  of 
apportionment  as  to  the  subscription  rights  declared  by 
the  Richmond  case,  and  as  to  the  cash  dividends,  declared 
by  the  Osborne  case,  is  not  to  be  changed.  This  cash  dividend 
should  be  apportioned  under  the  Osborne  case  and  the  sub- 
scription rights  allotted  to  the  capital  of  the  trust.  Similarly 
with  the  subscription  rights  and  cash  dividends  of  the  Title 
Guarantee  and  Trust  Company. 

A  still  further  question  as  to  subscription  rights  is  raised 
by  the  Vacuum  Oil  Company  having  on  April  4,  1912,  offered 
the  right  to  subscribe  at  par  for  500  per  cent  of  holdings 
of  stock  of  that  company  and  Swan  &  Finch  Company  having 
on  August  14,  1912,  offered  the  right  to  subscribe  at  par 
for  400  per  cent  of  holdings  of  stock  of  that  company.  The 
referee  has  treated  this  as  practically  an  extraordinary  dividend 
or  division  of  the  surplus  assets  of  those  companies  and 
allotted    the   rights    to    income.    This  was  error,    for   it  is 
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settled  that  the  subscription  rights  belonged  to  capital. 
It  can  make  no  difference  in  principle  merely  because  the 
right  inuring  to  the  holders  of  the  stock  is  more  valuable. 
Neither  does  this  constitute  a  distribution  of  assets.  It 
merely  changes  the  outstanding  niunber  of  shares  representing 
the  assets.  The  right  is  a  valuable  one  and  properly  goes 
with  the  ownership  of  the  shares  because  if  it  were  not  given 
and  exercised  the  holder's  proportion  of  interest  in  the  assets 
of  the  company  would  be  materially  altered  for  the  worse. 
It  remains  to  deal  with  two  other  distributors  of  stock, 
one  by  the  Ohio  Oil  Company,  which  on  February  1,  1915, 
distributed  stock  of  the  Illinois  Pipe  Line  Company;  the  other 
by  the  Prairie  Oil  and  Gas  Company  which  on  March  22, 
1915,  distributed  stock  of  the  Piuirie  Pipe  line  Company. 
Prior  to  the  decision  of  the  Pipe  Line  Cases  in  1914 
(234  U.  S.  548)  the  Ohio  Oil  Company  and  the  Prairie  Oil  and 
Gas  Company  carried  their  pipe  line  properties  in  direct 
ownership.  The  Prairie  Oil  and  Gas  Company  was  incor- 
porated in  1900.  The  Ohio  Oil  Company,  however,  was 
organized  in  1887  and  its  entire  capital  stock  was  purchased 
by  the  National  Transit  Company  in  1889.  Accordingly 
the  testator  had  an  interest  in  the  Ohio  Oil  Company, 
represented  by  his  shares  in  the  National  Transit  Company 
which  were  a  part  of  the  original  corpiis  of  the  trust. 
Similarly  with  respect  to  the  Prairie  Oil  and  Gas  Company, 
the  trustees  had  an  interest  in  it  from  shortly  after  its  organi- 
zation, growing  out  of  the  fact  that  all  of  its  stock  was  taken 
by  the  Forest  Oil  Company,  one  of  the  twenty  original  com- 
panies in  the  corpus  of  the  trust,  which  company  in  1902 
transferred  it  to  the  National  Transit  Company,  which  held 
it  down  to  the  distribution  in  1911.  After  the  decision  in 
the  Pipe  Line  CaseSy  which  declared  pipe  line  companies 
to  be  common  carriers,  the  Ohio  Oil  Company  and  the  Prairie 
Oil  and  Gas  Company,  in  order  to  avoid  regulation  by  the 
Interstate  Commerce  Commission,  decided  to  separate  from 
themselves  and  place  in  a  separate  ownership  the  pipe  line 
properties.  The  Ohio  Oil  Company,  therefore,  caused  the 
Illinois  Pipe  Line  Company  to  be  formed  with  a  capital  stock 
of  200,000  shares,  of  the  par  value  of  $20,000,000,  and  sold 
to  it  all  of  its  pipe  line  properties  in  return  for  the  whole 
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capital  stock  of  the  Illinois  Pipe  Line  Company.  The  Prairie 
Oil  and  Gas  Company  carried  out  a  similar  operation,  trans- 
ferring its  pipe  line  properties  to  the  Prairie  Pipe  Line  Com- 
pany in  exchange  for  the  entire  capital  stock  of  that  company. 
Both  the  Ohio  Oil  Company  and  the  Prairie  Oil  and  Gas 
Company  then  distributed  the  stock  of  the  newly-organized 
pipe  line  companies  among  their  stockholders  pro  rata.  In 
this  manner  the  stock  came  into  the  hands  of  the  National 
Transit  Company,  which  made  the  distribution  of  1911. 
The  learned  referee  has  allotted  these  pipe  line  shares  to  the 
life  tenants.  In  so  doing  we  think  he  erred.  The  stocks 
of  the  pipe  line  companies  were  not  distributed  by  the  Ohio 
Oil  Company  and  the  Prairie  Oil  and  Gas  Company  as  a 
dividend  and  were  in  no  sense  a  dividend.  All  that  the 
jugglery  resorted  to  did  was  to  segregate  a  part  of  the  capital 
assets  of  each  company,  place  the  same  in  the  ownerahip 
of  separate  corporations,  retaining,  however,  in  the  hands 
of  the  National  Transit  Company,  the  owner  of  the  stock 
of  all  the  corporations,  the  same  proportionate  interest  in 
the  assets  of  each  that  it  had  before  the  transaction.  When, 
therefore,  the  Ohio  Oil  Company,  for  example,  whose  stock 
was  owned  by  the  National  Transit  Company,  transferred  its 
pipe  lines  for  the  entire  capital  stock  of  the  pipe  line  company 
and  then  turned  the  stock  of  the  pipe  line  company  over  to 
the  National  Transit  Company,  there  was  no  change  whatever 
in  the  interest  that  the  National  Transit  Company  thereto- 
fore had  in  the  properties  owned  by  the  Ohio  Oil  Company. 
The  testator  owned  shares  in  the  National  Transit  Company, 
and  his  share  in  the  assets  of  these  companies,  represented  by 
his  stock  in  the  National  Transit  Company,  was  a  part  of 
the  original  corjms  of  the  trust.  To  allot  the  pipe  line  shares 
to  the  life  beneficiaries  would  be  tantamount  to  transferring 
to  them  a  part  of  the  original  property  in  the  trust  and  would 
violate  the  fundamental  rule  requiring  the  integrity  of  the 
trust  to  be  preserved. 

One  final  question  remains,  namely,  the  dates  to  be  taken 
for  making  the  calculations  necessary  for  the  apportionment 
of  the  dividends  declared  by  the  former  subsidiary  companies 
of  the  Standard  Oil  Company  of  New  Jersey.  There  are 
two  dates  to  be  determined:    (1)  The  date  of  the  creation 
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or  establishment  of  the  trust,  as  to  which  the  book  value 
of  the  securities  constituting  the  principal  must  be  com- 
puted to  ascertain  the  original  intrinsic  value  of  the  shares 
in  the  several  companies;  and  (2)  the  date  to  be  taken  for 
the  purpose  of  ascertaining  whether  the  capital  of  the  trust 
will  be  impaired  to  any  extent  by  extraordinary  dividends 
declared.  The  life  beneficiaries  argue  that  the  first  date 
taken  should  be  the  date  of  the  testator's  death  in  February, 
1899.  The  trustee  claims  and  the  referee  has  found  that  the 
first  date  should  be  May  10, 1899,  upon  which  date  it  is  agreed 
that  the  trustee  received  the  securities  from  the  executrix. 
We  agree  with  the  referee  that  the  correct  date  to  be  taken 
is  May  10,  1899,  when  the  securities  came  into  the  hands 
of  the  trustee.  This  is  indicated  by  Judge  Chase  in  Matter 
of  Osborne  (p.  485).  As  to  the  second  date,  the  trustee  urges 
that  it  be  fixed  as  of  the  time  of  the  distribution  of  December 
1,  1911,  irrespective  of  when  the  dividends  were  declared. 
This  would  doubtless  save  many  complications  but  does  not 
appear  to  be  soimd.  If  there  is  any  impairment  by  reason 
of  the  declaration  of  an  extraordinary  dividend  the  impair- 
ment exists  when  the  dividend  is  declared.  The  second 
date  to  be  taken  is  that  fixed  by  the  referee,  namely,  the 
date  of  the  declaration  of  the  dividend.  This  was  also 
plainly  indicated  by  Judge  Chase  in  Matter  of  Osborne  where, 
after  saying  that  the  intrinsic  value  of  the  trust  investment 
is  to  be  found  as  ''  existing  at  the  time  of  the  creation  of 
the  trust,"  he  said:  "The  value  of  the  investment  repre- 
sented by  the  original  shares  after  the  dividend  has  been  made 
is  ascertained  by  exactly  the  same  method." 

The  judgment  should,  therefore,  be  modified  by  allotting 
to  the  principal  of  the  trust  fund  instead  of  to  the  life 
beneficiaries  (1)  the  stocks  of  the  thirty-three  companies 
received  by  the  plaintiff  from  the  Standard  Oil  Company  of 
New  Jersey  to  December,  1911,  except,  (a)  the  stocks  and 
stock  increases  of  the  Colonial  Oil  Company,  Standard  Oil 
Company  (California)  and  Standard  Oil  Company  (Nebraska) ; 
(b)  stock  increases  acquired  by  the  Standard  Oil  Company 
of  New  Jersey  between  1899  and  1911  from  the  Anglo- 
American  Oil  Company,  Crescent  Pipe  Line  Company, 
Northern  Pipe  Line  Company,  Ohio  Oil  Company,  Southern 
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Pipe  Line  Company,  Standard  Oil  Company  of  New  York 
and  Union  Tank  Line  Company;  (c)  stock  dividends  declared 
and  paid  to  the  Standard  Oil  Company  of  New  Jersey  between 
1899  and  1911  by  its  subsidiaries  Crescent  Pipe  Line  Company, 
Indiana  Pipe  Line  Company,  Northern  Pipe  Line  Company, 
Southern  Pipe  Line  Company  and  Vacumn  Oil  Company; 
(2)  stock  subscription  rights  declared  and  offered  subsequent 
to  December  1,  1911;  (3)  the  Illinois  Pipe  Line  Company 
stock  received  by  plaintiff  February  6,  1915;  (4)  the  Prairie 
Pipe  Line  Company  stock  received  by  plaintiff  March  25, 
1915;  and  as  so  modified  the  judgment  should  be  affirmed, 
with  costs  to  all  parties  who  have  appeared  on  this  appeal, 
payable  out  of  the  trust  fimd. 

Clarke,  P.  J.,  and  Laughlin,  J.,  concurred;  Page,  J., 
dissented  in  part;  Dowling,  J.,  dissented. 

Laughlin,  J.  (concurring): 

I  concur  in  the  opinion  of  Mr.  Justice  Shearn,  but  notwith- 
standing the  number  and  length  of  the  opinions  written  on 
this  appeal  I  deem  it  proper  to  add  a  few  sentences  to 
emphasize  my  views  on  the  point  on  which  Mr.  Justice  Page 
and  Mr.  Justice  Shearn  differ. 

If  the  combination  of  these  companies  had  been  legal  the 
investment  of  the  surplus  earnings  of  the  constituent  com- 
panies by  the  Standard  Oil  Company  of  New  Jersey  in  the 
organization  of  the  Colonial  Oil  Company  and  the  Standard 
Oil  Companies  of  California  and  Nebraska  would  have  remained 
capital  on  the  theory  very  lucidly  developed  and  discussed 
m  the  opinion  of  Mr.  Justice  Page.  The  decree  of  dissolution 
evidently  proceeded  upon  the  theory  that  the  acts  of  the 
Standard  Oil  Company  of  New  Jersey  in  representing  the 
various  companies  whose  stock  it  held  were  to  be  deemed 
valid  irntil  the  date  of  the  decree,  for  there  was  no  annulment 
of  the  corporations  it  organized  and  by  the  decree  of  dis- 
solution it  was  permitted  to  distribute  the  stock  of  all  the 
corporations  including  those  it  organized  among  its  share- 
holders in  the  proportion  to  which  they  were  equitably 
entitled.  This  presumptively  was  on  the  theory  that  during 
the  period  of  the  illegal  combination  it  was  necessary  to 
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regaxd  the  Standard  Oil  Company  of  New  Jersey  as  acting  for 
and  representing  the  constituent  comp&nies  as  agent,  and 
doubtless  any  other  course  would  have  been  impracticable. 
But  after  the  decree  of  dissolution  which  decided  that  the 
combination  was  illegal  it  was  no  longer  competent  for  the 
board  of  directors  of  the  Standard  Oil  Company  of  New 
Jersey,  in  my  opinion,  to  act  for  or  represent  the  constituent 
companies.  It  was  then  merely  authorized  to  carry  out  the 
decree  of  dissolution  and,  therefore,  the  action  of  its  board 
of  directors  can  be  given  only  that  efifect.  Undoubtedly, 
if  the  constituent  companies  whose  surplus  earnings  were 
used  in  the  purchase  of  this  stock  had  themselves  purchased 
it  with  their  surplus  earnings  they  could  have  subsequently 
disposed  of  it  and  have  distributed  the  proceeds  as  dividends, 
but  by  operation  of  the  decree  that  power  is  now  necessarily 
gone  owing  to  the  fact  that  it  severed  the  relations  of  the 
constituent  companies.  If  the  decree  of  dissolution  had 
annulled  these  three  corporations  and  directed  that  the  assets 
be  returned  to  the  respective  companies  with  whose  funds 
they  were  organized  such  assets  in  the  hands  of  the  respective 
companies  to  which  they  would  be  returned  would  still  remain 
capital  until  action  by  the  respective  boards  of  directors 
authorizing  their  distribution  as  dividends;  but  in  that  event 
they  might  have  been  distributed  as  dividends.  As  ateady 
observed  that  power  is  gone  and  forever,  and  neither  the 
funds  nor  the  stock  representing  the  investment  could  under 
the  decree  of  dissolution  be  returned  to  the  respective  com- 
panies whose  fimds  were  used  in  the  organization  of  these 
three  companies.  We  have  then  a  case  of  the  surplits  earnings 
of  the  respective  corporations  invested  in  the  organization 
of  other  corporations  and  permanently  severed  from  the 
companies  whose  funds  they  were.  Under  the  decree  of 
dissolution  which  leaves  these  three  companies  validly  organ- 
ized no  one  is  now  authorized  to  distribute  as  dividends  the 
moneys  with  which  the  three  companies  were  organized.  The 
investment  is  no  longer  beneficial  to  the  companies  whose 
funds  were  thus  invested.  They  can  neither  hold  these  invest- 
ments as  capital,  nor  distribute  them  as  dividends,  and  no 
longer  have  any  ownership  in  or  control  over  such  invest- 
ments.   Those  moneys  are  as  definitely  and  permanently 
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severed  from  the' respective  companies  from  which  they  came 
as  if  they  had  been  distributed  as  dividends.  Their  distri- 
bution it  is  true  has  not  been  through  action  of  the  respective 
boards  of  directors  but  has  been  by  operation  of  the  decree 
of  dissolution.  The  stock,  therefore,  of  these  three  companies 
now  coming  into  the  hands  of  the  trustee  by  virtue  of  the 
decree  of  dissolution  represents  surplus  earnings  of  the  com- 
panies whose  fimds  were  used  to  organize  them  and  under  the 
decision  of  this  court  in  Matter  of  Schaefer  (178  App.  Div.  117)  ^ 
and  of  the  Court  of  Appeals  which  affirmed  on  the  opinion  of 
Mr.  Justice  Scott  here  (222  N.  Y.  533),  it  seems  to  me  they 
must  be  deemed  to  represent  surplus  earnings  to  which  the 
life  beneficiaries  are  entitled.  In  the  opinion  in  that  case  Mr. 
Justice  Scott  said:  "Where  the  trust  fund  consists  of 
corporate  stock,  the  life  tenant  will  ordinarily  be  limited  to 
receiving  only  so  much  of  the  profits  as  the  corporation  sees 
fit  to  distribute  in  dividends,  but  when  the  accumulated 
profits  come  into  the  hands  of  the  trustee  in  any  form  or 
manner  the  life  tenant  is  entitled  to  receive  them."  Here  the 
shares  in  these  three  companies  represent  accumulated  profits 
only  and  have  now  cOme  into  the  hands  of  the  trustee.  I  am 
of  opinion,  therefore,  that  the  life  beneficiaries  are  entitled 
thereto. 

Page,  J.  (dissenting  in  part): 

I  concur  in  the  opinion  of  Mr.  Justice  Shearn,  except  as 
to  the  disposition  of  the  stock  of  the  Colonial  Oil  Company, 
Standard  Oil  Company  (California)  and  Standard  Oil  Com- 
pany (Nebraska).  The  time,  method  and  purpose  of  the 
acquisition  of  these  stocks  by  the  Standard  Oil  Company  of 
New  Jersey  are  stated  in  the  opinion  of  Mr.  Justice  Shearn 
and  need  not  be  repeated.  His  conclusion  is  that  such  por- 
tions of  these  stocks  as  were  purchased  out  of  the  surplus 
earnings  of  the  Standard  Oil  Company  of  New  Jersey  accu- 
mulated prior  to  the  creation  of  the  trust  should  be  allotted  to 
capital,  and  such  as  were  purchased  out  of  surplus  earnings 
accumulated  after  the  creation  of  the  trust  should  be  dis- 
tributed to  the  life  beneficiaries.  In  my  opinion,  the  deter- 
mining factor  is  not  the  time  of  the  accumulation,  but  the 
purpose  and  appropriation  of  the  fund  which  had  been  accu- 
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mulated,  whether  it  consisted  of  funds  permanently  reserved 
for  working  capital  and  paid  out  in  the  purchase  of  the  stock 
of  these  corporations  as  a  means  of  extending  their  plant 
and  facilities  in  producing  and  distributing  their  product,  or 
merely  as  an  investment  of  current  profits  which  were  appli* 
cable  to  dividends.  If  the  first,  they  were  capital  assets;  if 
the  second,  they  were  properly  income. 

The  Standard  Oil  Company  of  New  Jersey  in  1899  filed 
an  amended  certificate  of  incorporation,  whereby  its  capital 
stock  was  mcreased  from  $10,000,000  to  $110,000,000,  and 
upon  the  issuance  of  this  new  stock  the  various  stocks  which 
constituted  the  corpus  of  the  trust  estate  were  exchanged, 
as  has  been  fully  set  forth  in  the  opinions  of  Mr.  Justice 
Shbarn  and  Mr.  Justice  Dowung.  This  amended  certificate 
of  incorporation  contained  the  following  provision:  "The 
corporation  may  use  and  apply  its  surplus  earnings,  in  accu- 
mulated profits  authorized  by  law  to  be  reserved,  to  the 
purchase  or  acquisition  of  property  and  to  the  purchase  or 
acquisition  of  its  own  capital  stock  from  time  to  time,  to 
such  extent  and  in  such  manner  and  upon  such  terms  as  its 
Board  of  Directors  shall  determine;  and  neither  the  property 
nor  the  capital  stock  so  purchased  or  acquired,  nor  any  of  its 
capital  stock  taken  in  payment  or  satisfaction  of  any  debt 
due  to  the  corporation,  shall  be  regarded  as  profits  for  the 
declaration  or  payment  of  dividends  unless  otherwise  deter- 
mined by  a  majority  of  the  Board  of  Directors  or  a  majority 
of  the  stockholders.  ♦  ♦  ♦  The  Board  of  Directors  shall 
have  power  *  *  *  to  fix  the  amoimt  to  be  reserved  as 
working  capital." 

On  August  1,  1899,  the  following  resolution  was  adopted 
by  the  board  of  directors  of  the  said  company:  ^^  Resolved, 
that  all  of  the  accumulated  profits  of  the  Company  to  this 
date,  in  excess  of  the  amount  required  to  pay  dividends  of 
,1^%  on  the  preferred  and  5%  on  the  outstanding  common 
;  stock  be  reserved  as  working  capital."  In  1901  (N.  J.  Laws 
of  1901,  chap.  110,  amdg.  N.  J.  Laws  of  1896,  chap.  185,  §  47) 
the  Corporation  Law  of  New  Jersey  was  amended  to  provide: 
■ "  Unless  otherwise  provided  in  the  original  or  amended  certifi- 
cate of  incorporation,  or  in  a  by-law  adopted  by  a  vote  of 
at  least  a  majority  of  the  stockholders,  the  directors  of  every 
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corporation  created  under  this  act  shall,  in  January  in  each 
year,  after  reserving  over  and  above  its  capital  stock  paid 
in,  as  a  working  capital  for  said  corporation,  such  sum,  if  any, 
as  shall  have  been  fixed  by  the  stockholders,  declare  a 
dividend  among  its  stockholders  of  the  whole  of  its  accimiu- 
lated  profits  exceeding  the  amount  so  reserved,  and  pay 
the  same  to  such  stockholders  on  demand."  (See  2  Comp. 
Stat.  1629,  §  47.)  The  extract  from  the  amended  certificate 
of  incorporation  {ubi  supra)  gave  the  right  to  the  directors 
to  determine  the  extent  to  which  surplus  earnings  should  be 
reserved,  and  that  profits  so  reserved  and  the  extent  to 
which  they  should  be  applied  in  the  purchase  of  property  or 
stock,  or  the  property  or  stock  so  purchased,  should  not  be 
regarded  as  profits  for  the  declaration  of  dividends  unless 
otherwise  determined  by  a  majority  of  the  directors  or  a 
majority  of  the  stockholders.  On  November  17,  1902,  the 
board  of  directors  adopted  a  resolution  declaring  a  dividend 
of  one  and  one-half  per  cent  on  the  preferred  stock  and  ten 
per  cent  on  the  common  stock,  and  further  "  Resolved,  that 
all  of  the  accumulated  profits  to  this  date  in  excess  of  the 
amounts  required  to  pay  dividends  of  one  and  one-half  (1^%) 
per  cent  on  the  preferred  stock  and  ten  dollars  ($10)  per 
share  on  the  outstanding  common  stock  be  reserved  as  working 
capital."  Since  November  17,  1902,  each  of  the  regular 
dividends  declared  by  the  said  company  has  been  authorized 
in  the  foregoing  form,  except  that  since  August  15,  1911, 
such  resolutions  have  contained  no  reference  to  preferred 
stock. 

The  referee  has  found  "  That  between  1899  and  the  distri- 
bution of  stock  in  1911,  refineries  at  new  points  were  estab- 
lished, large  additions  were  made  to  the  system  of  pipe  lines 
and  a  number  of  new  companies  were  organized  and  transfers 
of  property  and  marketing  facilities  made  between  the  different 
companies.  The  business  which  at  the  time  of  the  distri- 
bution of  stock  in  1911  was  carried  on  by  the  Standard  Oil 
Company  of  New  Jersey  and  its  subsidiaries  was  the  out- 
growth and  continuation  of  the  same  business  which  at  the 
time  of  the  execution  of  the  trust  agreement  of  1882  was 
carried  on  by  or  through  companies  or  limited  partnerships 
named  in  the  trust  agreement,  and  which  at  least  from  the 
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date  of  said  agreement  was  conducted  as  a  unified  or  common 
business.  The  individuality  of  each  of  the  affiliated  corpo- 
rations or  organizations  was  scrupulously  maintained,  their 
accounts  were  kept  entirely  separate  and  distinct,  all  business 
transactions  were  transactions  of  the  different  oi^anizations 
severally,  but  the  good  of  the  whole  was  sought  rather  than 
the  advancement  of  any  single  organization  at  the  expense 
of  the  whole.  New  refineries  were  established  and  existing 
refineries  enlarged  or  abandoned,  pipe  lines  constructed,  ph)- 
ducing  properties  acquired  or  developed,  and  other  facilities 
acquired  or  created  according  to  the  requirements  of  the 
business  as  an  entirety.  New  corporations  were  organized  or 
existing  corporations  utilized  as  instrumentalities  for  the 
convenient  transaction  of  the  business,  and  the  plants  and 
properties  employed  in  the  business  were  vested  in  such  cor- 
porations and  from  time  to  time  transferred  from  one  corpora- 
tion to  another  as  convenience  required,  and  all  the  fimds 
employed  in  the  business  were  utilized  by  the  management 
as  a  common  fimd  out  of  which  all  amounts  requisite  for. 
construction  and  development  by  the  several  companies  were 
supplied,  each  oi^anization  being  debited  or  credited  with 
the  respective  amoimts  advanced  or  borrowed  and  interest 
being  duly  debited  and  credited  thereon." 

Thus  it  would  appear  that  the  reserve  for  working  capital 
authorized  by  the  amended  certificate  of  incorporation  of 
the  Standard  Oil  Company  of  New  Jersey  was  used  for  the 
development  and  extension  of  the  plant  and  facilities  of  the 
company.  Where  it  was  deemed  best,  to  accomplish  this 
purpose,  to  organize  a  new  corporation  or  to  increase  the 
capital  of  an  existing  corporation,  the  entire  stock  of  such 
corporation,  or  the  increase  thereof  (the  Standard  Oil  Com- 
pany of  New  Jersey  holding  all  the  stock  theretofore  issued), 
was  taken  by  the  Standard  Oil  Company  of  New  Jersey, 
and  the  money  paid  to  the  subsidiary  corporation  was  paid 
out  of  this  reserve  for  working  capital.  The  stock  thus 
purchased  represented  such  an  appropriation  of  this  fund  and 
was  an  enhancement  of  capital,  the  same  as  it  would  have 
been  had  the  money  been  paid  directly  for  the  purchase  or 
erection  of  the  producing,  manufacturing  or  distributing  plants. 
The  value  of  the  capital  stock  of  the  Standard  Oil  Company 
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of  New  Jersey  was  enhanced  by  the  value  of  the  stock  thus 
purchased,  and  the  dividends  paid  to  the  stockholders  were 
increased  by  the  net  earnings  of  these  plants,  which  were  paid 
to  that  company  upon  the  stock  so  acquired.    When,  there- 
fore, the  Standard  Oil  Company  distributed  these  stocks  to 
its  stockholders  pursuant  to  the  decree  of  the  United  States 
court,  it  distributed   the  stock  so  acquired  as  a  part  of  the 
capital  invested  in  the  business.    Although  the  fimd  from 
which  the  money  was  paid   had  been  accumulated   from 
undistributed  profits,  these  profits  had  been  withdrawn  from 
profits  distributable  in  dividends,  pursuant  to  the  authorisia- 
tion   in   the   amended    certificate    of   incorporation,    which 
authorized  the  directors  so  to  withdraw  them,  and  which 
further  provided  that  such  investments  "  shall  not  be  r^arded 
as  profits  for  the  purpose  of  declaration  or  payment  of  divi- 
dends unless  otherwise  determined  by  a  majority  of  the  Board 
of  Directors  or  the  stockholders."    Neither  the  directors  nor 
stockholders  of  the  said  company  ever  made  such  a  deter- 
mination.   The  effect  of  the  decree  of  the  United  States 
court  was  not  to  distribute  those  stocks  to  the  stockholders 
as  dividends,  nor  did  that  decree  work  a  dissolution  of  the 
corporation  or  of  any  of  its  subsidiaries.    The  corporations 
all  remained  going  concerns,  carrying  on  thdj*  several  business 
enterprises.    The  Standard  Oil  Company  was  deprived  of 
the  co-operation  of  the  subsidiary  companies,  but  still  operated 
such  plants  as  it  owned  prior  to  1899  and  the  accretions 
thereto.    The  subsidiary  companies  —  these  three  with  the 
others  —  mentioned  in  the  decree,  their  officers,   directors, 
agents,  servants  and  employees,  were  enjoined  and  prohibited 
from  paying  any  dividend  to  the  Standard  Oil  Company  on 
account  of  the  stock  held  by  it,  or  from  allowing  the  latter 
company  to  vote,  or  to  direct  the  policies  or  exercise  any 
control  whatsoever  over  the  corporate  acts  of  the  subsidiary 
companies.    But  the  Standard  Oil  Company  was  not  pro- 
hibited from  distributing  ratably  to  its  shareholders  the  shares 
to  which  they  were  equitably  entitled  in  the  stocks  of  the 
subsidiary  companies. 

This  is  what  the  Standard  Oil  Company  of  New  Jersey 
did.  The  effect  of  this  was  merely  to  transfer  from  that 
company  the  stocks  that  it  was  holding  to  its  stockholders, 
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thus  transferring  to  the  equitable  owners  of  such  stock  the 
legal  title.  A  stockholder  is  the  holder  of  a  certificate  that 
he  is  the  owner  of  a  specific  share  of  the  joint  property  and 
assets  that  are  held  by  the  corporation  for  all  the  stock- 
holders. The  legal  title  is  in  the  corporation,  but  the  stock- 
holders are  the  equitable  owners.  Therefore,  the  transfer  to 
the  stockholders  of  the  Standard  Oil  Company  of  the  stock 
of  these  subsidiary  companies  ratably  was  merely  a  transfer 
of  the  legal  title,  to  that  extent,  of  the  common  property, 
so  that  each  became  the  legal  owner  of  that  of  which  theretofore 
he  had  been  the  equitable  owner.  This  was  in  no  sense  a 
dividend,  but  a  transfer  of  capital  assets.  I  am  aware  that 
Judge  Cardozo  has  characterized  this  distribution  as  ''  in 
effect,  an  extraordinary  dividend."  {Matter  of  Branny  219 
N.  Y.  263,  267,  revg.  171  App.  Div.  800.)  A  careful  reading 
of  the  opinion  will  show  that  the  question  whether  this 
distribution  was  a  dividend  was  not  a  determinative  factor 
in  the  case.  The  distribution  was  made  in  the  lifetime  of 
the  testatrix,  and  the  question  was  whether  the  stock  in  the 
subsidiary  corporations  passed  under  the  bequest  of  the 
original  stock,  or  to  the  residuary  legatee;  and  as  was  stated 
in  the  dissenting  opinion  in  this  court:  *'  The  method  of 
distribution  of  the  surplus,  whether  it  be  called  a  dividend 
or  not,  has  no  bearing  on  the  case.''  Whatever  it  was,  "  the 
stock  of  the  subsidiary  companies  when  issued  and  received 
by  the  testatrix  became  an  independent  asset  of  the  estate, 
not  in  any  way  attached  to  or  accompanying  the  original 
stock"  and  should  be  disposed  of  in  accordance  with  the 
intent  of  the  testatrix  as  shown  by  her  will  and  codicil. 
(171  App.  Div.  809.)  The  status  of  the  distribution  made 
by  the  Standard  Oil  Company  clearly  was  not  fixed  and 
settled  by  the  decision  of  the  Court  of  Appeals  in  Matter  of 
Brann  (supra)  as  that  of  an  extraordinary  dividend,  as  is 
claimed  by  the  counsel  for  the  life  beneficiaries.  Nor  do  I 
find  anything  in  the  cases  relied  upon  by  the  counsel  for  the 
life  beneficiaries  which  is  inconsistent  with  the  views  that  I 
have  expressed  in  this  opinion. 

In  Equitable  Life  Assurance  Society  v.  Union  Pacific  R.  R. 
Co.  (212  N.  Y.  360)  the  Baltimore  and  Ohio  Raib-oad  stock 
was  held  merely  as  an  investment  of  surplus.    That  road  was 
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not  a  paxt  of  the  plant  of  the  Union  Pacific,  nor  was  it  used 
to  extend  the  facilities  of  the  latter  company.  The  sole 
benefit  accruing  to  the  Union  Pacific  from  the  stock  holding 
was  the  receipt  of  dividends  on  the  investment.  The  distri- 
bution of  that  stock  was,  therefore,  a  distribution  of  surplus 
that  was  property  applicable  to  dividends,  and  the  fact  that 
the  distribution  was  made  of  the  stock  itself,  rather  than 
in  cash  that  could  have  been  obtained  by  the  sale  of  the 
stock,  made  no  difference.  The  court  further  recognized  that 
special  circumstances  might  take  the  case  out  of  "  the  ordinary 
rule,"  which  they  applied  in  that  case,  "  of  corporate  manage- 
ment established  by  decisions,  statutes  and  business  usages 
that  the  surplus  of  these  gains  or  profits  beyond  what  may 
be  necessary  to  keep  good  the  liability  to  capital  stock  which 
has  been  issued,  may,  in  the  discretion  of  a  hoard  of  directors, 
he  distributed  amongst  its  stockholders  as  dividends  and  returns 
on  their  mvestment."     (P.  366.) 

In  the  instant  case,  as  has  been  shown,  special  circum- 
stances exist.  The  stock  was  purchased  from  a  fund  that  the 
certificate  of  incorporation  stated  should  not  be  appropriated 
in  the  payment  of  dividends,  and  the  plants  of  the  corpora- 
tion were  used  in  the  busmess  of  the  Standard  Oil  Company 
and  were  in  effect  an  extension  of  its  own  plant  and  facilities. 

In  Matter  of  Schaefer  (178  App.  Div.  117;  affd.,  on  opinion 
of  Scott,  J.,  222  N.  Y.  533)  the  surplus  had  been  invested 
in  leases  of  saloon  properties  and  chattel  mortgages  on  saloon 
fixtures  and  on  such  leases.  This  was  not  an  investment  of 
working  capital  in  the  plant  and  facilities  of  the  corporation's 
business.  The  leases  were  not  secured  for  the  purpose  of 
carrying  on  business  by  the  corporation  in  the  demised 
premises,  but  for  the  purpose  of  reletting  to  others,  and  the 
profit,  if  any,  on  the  investment  accrued  in  the  increased  rent 
received,  and  upon  the  mortgage  loans  the  corporation  received 
interest  on  the  investment  and  nothing  more.  This  court 
held  that  when  the  corporation  purchased  from  the  trustees 
the  stock,  the  value  of  these  investments  was  represented 
in  the  price  paid  for  the  stock  and,  in  so  far  as  the  money 
so  invested  was  accumulated  during  the  trust  period,  it  should 
go  to  the  life  beneficiaries,  for  it  was  taken  from  a  fund 
App.  Div.— Vol.  CLXXXI.       37 
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applicable  to  dividends,  and  which  would  have  gone  to  them 
had  it  been  so  distributed. 

Matter  of  Rogers  (22  App.  Div.  428;  161  N.  Y.  108),  while 
it  dealt  with  the  dissolution  of  a  corporation  and  hence  thus 
distinguishable  in  some  particulars  from  the  case  at  bar,  is 
illuminating  of  points  involved  in  the  instant  case  and  goes 
far  to  sustain  the  conclusion  that  I  have  reached.  The 
Rogers  Locomotive  and  Machine  Works  was  started  in  1838 
with  a  small  capital  ($300,000).  From  time  to  time  its  plant 
was  increased,  until  it  had  lai^e  and  valuable  buildings  and 
plant  devoted  to  manufacturing  purposes  and  an  extensive 
stock  of  materials  on  hand.  In  addition,  it  had  a  large  fund 
in  cash,  bonds  and  stocks  of  the  United  States  government, 
bonds  of  other  corporations,  and  real  estate  located  in  other 
States.  All  of  the  increases  in  plant  and  the  purchasing  of 
the  securities  had  been  made  out  of  accumulated  profits.  In 
1893  another  corporation  was  organized  called  the  Rogers 
Locomotive  Company  with  an  authorized  capital  of  $3,000,000. 
The  old  company  transferred  all  its  works,  buildings,  plant, 
stock  on  hand  and  good  will  for  $2,750,000  in  the  stock  of 
the  new  company.  Thereupon  the  original  company  pro- 
ceeded to  liquidate.  The  directors  sold  some  of  the  securities 
and  the  real  estate  and  from  time  to  time  made  distribution. 
The  stock  in  the  new  company  was  ratably  distributed  to 
the  stockholders  of  the  old,  and  a  division  in  kind  was  made 
of  the  railroad  stocks  and  cash  dividends.  Altogether  there 
was  distributed  to  the  holder  of  each  share  of  stock  in  the 
old  company  1,144  per  cent  in  the  stock  of  the  new  company, 
1,000  per  cent  in  cash,  and  175  per  cent  in  railroad  stock. 
The  testator  had  died  in  1868,  creating  a  trust  for  ceii^ain 
life  beneficiaries  with  a  remainder  over  in  certain  shares  of 
stock  in  the  original  company.  A  controversy  arose  between 
the  life  beneficiaries  and  the  remaindermen.  It  was  decided 
by  the  surrogate  that  the  stock  in  the  Rogers  Locomotive 
Company  was  capital;  that  the  cash  dividends  (except  a  part, 
as  to  which  no  appeal  was  taken)  and  the  dividend  of  railroad 
stock  were  income.  This  decision  was  aflBrmed  in  the  Appel- 
late Division  and  the  Court  of  Appeals.  In  the  course  of 
the  opinion  the  latter  court  said  (p.  113):  "What  then  is 
capital  and  what  is  profits?     In  a  manufacturing  business  a 
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plant  is  of  first  importance,  and  as  the  business  increases 
an  enlargement  thereof,  with  the  necessary  tools,  fixtures  and 
machinery,  is  one  of  the  things  to  which  the  earnings  of  the 
company  may  properly  be  devoted.  This  must  be  deemed  to 
be  fairly  within  the  contemplation  of  the  testator  in  creating 
the  trusts  with  the  capital  stock  of  this  company.  After  the 
plant,  there  arises  a  necessity  for  raw  material  and  labor 
to  manufacture  it.  This  requires  what  is  usually  termed  a 
working  capital,  and  it,  of  necessity,  varies  in  amount  depend- 
ing upon  the  magnitude  of  the  business.  It  must,  therefore, 
also  have  been  within  the  contemplation  of  the  testator  that 
a  reasonable  amount  would  be  retained  by  the  directors  for 
this  purpose.  The  sale  of  the  plant,  as  we  have  seen,  included 
the  stock  of  raw  material  on  hand  and  that  in  the  process,  of 
manufacture,  and  we  must  assume  that  the  smn  obtained 
from  such  sale  included  so  much  of  the  working  capital  as 
was  necessary  for  the  procurement  of  raw  material.  ♦  ♦  ♦ 
The  appellants  claim  that  all  of  the  assets  were  necessary,  but 
this  we  cannot  admit.  It  is  very  clear  that  the  investment 
in  govenmient  bonds,  railroad  stocks,  and  lands  in  the  western 
States  was  not  capital  employed  in  the  business  of  the  cor- 
poration, and,  consequently,  was  not  necessary  as  a  working 
capital.  ♦  ♦  *  \^e  incline  to  the  view  that  substantial 
justice  has  been  done  the  parties  by  the  order  appealed  from 
and  that  it  should  be  affirmed." 

In  Robertson  v.  de  Brulatour  (188  N.  Y.  301),  while  the 
cash  distributed  was  realized  in  part  from  the  sales  of  real 
estate  no  longer  necessary  in  the  company's  business,  it  was 
held  that  the  sale  did  not  create  the  surplus  nor  affect  it  as 
an  item  in  the  account  of  assets  and  liabilities,  but  that  the 
sales  of  real  estate  and  securities  to  the  extent  that  they  were 
made  assets,  were  liberated,  and  the  cash  accumulated  was  a 
cash  surplus  which  the  directors  could,  in  the  exercise  of 
their  discretion,  distribute  among  the  stockholders. 

The  case  of  Williams  v.  Western  Union  Telegraph  Co. 
(93  N.  Y.  162)  was  an  action  brought  by  a  stockholder  to 
restrain  the  company  from  issuing  stock  to  purchase  stock  in 
certain  other  telegraph  companies,  and  distributing  a  stock 
dividend.  The  counsel  for  the  life  beneficiaries  quotes  lengthily 
from  pages  191  and  192  of  the  opinion.    But  as  this  case 
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dealt  with  the  rights  of  directors  to  declare  dividends,  when 
questioned  by  a  dissenting  stockholder,  there  is  nothing  in 
it  that  throws  any  light  on  the  consideration  of  the  case  at  bar. 

I  have  no  quarrel  with  the  portion  of  the  opinion  cited 
by  my  brother  Shearn  from  Smith  v.  Dana  (77  Conn.  543, 
554),  although  the  holding  in  that  case  that  stock  dividends 
irrevocably  fix  the  status  of  the  surplus  thus  capitalized, 
and  that  such  dividend  goes  to  the  capital  of  the  trust, 
irrespective  of  the  time  when  the  surplus  was  accumulated,  is 
contrary  to  the  rule  in  this  State.  I  do  not  question  the 
right  or  the  power  of  a  majority  of  the  directors  of  the 
Standard  Oil  Company  to  have  abandoned  these  subsidiary 
companies  and  sold  them,  or  to  have  distributed  the  fund 
reserved  for  working  capital  in  cash,  for  such  right  was  expressly 
given  by  the  amended  certificate  of  incorporation  of  the  com- 
pany. But  by  that  certificate  it  was  also  provided  that  out 
of  profits  they  might  reserve  a  fund  for  working  capital,  and 
it  was  within  their  discretion  to  expend  this  money  in  the 
purchase  or  enlargement  of  the  plant  and  facilities  of  the 
company,  which  they  did  directly  and  through  the  organization 
or  purchase  of  other  companies  subsidiary  and  auxiliary  to 
the  corporation.  The  amended  certificate  provided  that  such 
property  and  such  fund  should  not  be  applicable  to  or  dis- 
tributable as  dividends,  unless  a  majority  of  the  directors 
or  a  majority  of  the  stockholders  so  voted. 

In  my  opinion,  until  such  action,  the  investment  is  and 
must  be  deemed  to  be  a  capital  investment,  and  when  without 
such  vote  the  stock  of  the  subsidiary  companies  under  con- 
sideration herein  was  transferred  to  the  stockholders,  it  was 
a  distribution  not  of  surplus,  not  by  way  of  dividend,  but 
of  an  aliquot  part  of  the  capital  assets  of  the  corporation, 
of  which  theretofore  they  had  been  the  equitable  owners  and 
thereby  became  the  legal  owners.  Therefore,  when  the  trustees 
received  this  stock  it  was  their  duty  to  hold  it  as  a  part  of  the 
capital  of  the  trust  estate,  paying  over  to  the  Ufe  beneficiaries 
the  income  therefrom,  which  theretofore  had  been  received 
and  paid  over  as  a  part  of  the  dividends  of  the  Standard  Oil 
Company,  but  v/hich  now  is  paid  directly  from  the  subsidiary 
company  to  the  trustee.  The  removal  of  an  intermediate 
conduit  through  which  the  mcome  had  been  received  has  not, 
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in  my  opinion,  changed  the  whole  character  of  the  stock 
holding. 

To  my  mind  this  works  not  alone  substantial  justice,  but 
gives  effect  to  the  intention  of  the  testator  and  is  entirely  in 
hannony  with  the  controlling  principle  of  Matter  of  Osborne  (209 
N.  Y.  450).  We  have  held  in  Baker  v.  Thompson  (181  App.  Div. 
469),  decided  herewith,  that  the  rules  in  that  case  are  applicable 
to  a  distribution  of  surplus  of  the  corporation  by  dividend 
or  otherwise,  but  not  to  capital  assets.  That  there  may  be 
large  accretions  of  capital  by  increase  of  plant  and  facilities 
which,  although  paid  for  out  of  income,  are  not  distributable 
as  dividends,  and  which  when  paid  to  a  trustee  become  a 
part  of  the  capital  of  the  trust,  was  distinctly  held  in  Matter 
of  Rogers  (supra),  and  was  declared  by  the  court  to  work 
substantial  justice  and  to  give  effect  to  the  intention  of  the 
testator  —  which  was  that  the  income  should  go  to  the  life 
beneficiary,  but  that  the  principal  should  go  to  the  remainder- 
men. In  the  instant  case,  by  the  result  which,  in  my  opinion, 
should  be  adopted,  the  parties  would  be  left  exactly  in  the 
position  they  have  been.  The  income  from  these  subsidiary 
stocks  would  be  paid  to  the  life  beneficiaries  by  the  trustees, 
who  will  receive  it  directly  from  the  subsidiary  companies, 
instead  of  in  the  form  of  dividends  from  the  Standard  Oil 
Company,  and  the  stock  of  the  subsidiary  companies  will 
be  held  by  the  trustees  instead  of  by  the  Standard  Oil  Com- 
pany. The  rule  in  the  Osborne  case  was  adopted  to  prevent 
the  appropriation  by  the  Ufe  beneficiary  of  accretions  to 
capital  which  had  resulted  from  income  received  and  not 
distributed  prior  to  the  creation  of  the  trust.  It  should  not 
be  applied  to  allow  the  appropriation  by  the  life  beneficiary 
of  other  legitimate  accretions  to  capital  after  the  creation 
of  the  trust.  The  book  value  of  the  stock  at  the  time  of  the 
creation  of  the  trust  is  not  to  be  adopted  as  the  fixed  value 
of  the  capital,  which  cannot  thereafter  be  increased  in  any 
manner  whatsoever. 

For  the  reasons  above  given,  I  am  of  opinion  that  these 
shares  of  stock  in  the  Colonial  Oil  Company,  the  Standard 
Oil  Company  of  California,  and  the  Standard  Oil  Company  of 
Nebraska,  should  be  held  as  a  part  of  the  capital  of  the  trust, 
and  not  distributed  in  whole  or  in  part  to  the  life  beneficiaries. 
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DowLiNG,  J.  (dissenting): 

There  is  no  dispute  as  to  the  facts  herein,  which  are  set  forth 
in  detail  in  the  report  of  the  referee.  So  far  as  they  are  mate- 
rial to  these  appeals,  they  may  be  siunmarized  as  follows: 

Charles  F.  G.  Heye  died  on  February  8,  1899,  leaving  a 
will  which  was  admitted  to  probate  on  February  17,  1899. 
He  left  surviving  him  his  wife,  Marie  Antoinette  Heye,  to 
whom  letters  testamentary  were  issued,  and  two  children  — 
Marie  Antoinette  Lawrence  Heye  (now  Marie  Heye  Clemens) 
and  George  Gustav  Heye.  By  his  will  he  gave  his  residuary 
estate  to  the*  United  States  Trust  Company  of  New  York 
as  trustee  and  directed  that  it  be  divided  into  three  equal 
parts.  The  trustee  was  to  pay  and  apply  the  net  income 
of  one  part  to  the  use  of  his  wife,  Marie  Antoinette  Heye, 
during  her  life;  the  principal  was  to  go  to  such  persons  as 
she  might  appoint  by  will,  and  in  default  of  appointment  to 
his  children  in  equal  shares.  The  net  income  of  one  part 
was  to  be  applied  to  the  use  of  testator's  daughter,  Marie 
Antoinette  Lawrence  Heye,  during  her  life,  and  upon  her 
death  leaving  issue  the  principal  was  to  go  to  such  issue  per 
stirpes.  Her  children  now  living  are  the  infant  defendants 
Dorothy  Heye  Clemens  and  Marie  Antoinette  Wagener 
Clemens.  The  net  income  of  the  third  part  was  to  be  applied 
to  the  use  of  testator's  son,  George  Gustav  Heye,  imtil  he 
should  reach  twenty-eight  years  of  age.  On  his  reaching  that 
age  S150,000  was  to  be  paid  over  to  him  and  the  balance 
held  in  trust  until  he  should  be  thirty;  then  all  of  this  balance 
except  $100,000  was  to  be  paid  over  to  him  and  the  balance 
($100,000)  was  to  remain  in  trust  for  him  and  the  income 
to  be  applied  to  his  use  for  the  rest  of  his  life.  On  his  death 
all  of  the  share  of  the  residuary  estate  then  held  in  trust  for 
him  was  given  to  his  issue.  He  attained  the  age  of  twenty- 
eight  on  September  16,  1902,  and  the  age  of  thirty  on  Septem- 
bfer  16,  1904.  His  children  now  living  are  the  infant  defend- 
ants Mildred  Agnes  Heye  and  Lawrence  William  Heye. 

Marie  Antoinette  Heye,  the  widow  of  the  testator,  died 
on  the  18th  day  of  February,  1915,  leaving  a  will  by  which 
she  exercised  the  power  of  appointment  given  her  by  the 
will  of  her  husband  and  directed  that  the  trustee  should 
continue  to  hold  one-half  of  the  property,  subject  to  such 
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power  in  trust,  during  the  life  of  Marie  Heye  Clemens,  paying 
the  net  income  to  her  use;  and  on  her  death  it  should  pay 
over  the  principal  to  such  persons  as  she  might  appoint  by 
will,  and,  in  default  of  appointment,  to  her  issue;  and  she 
further  directed  that  the  trustee  should  continue  to  hold  the 
other  one-half  of  said  property  during  the  life  of  George 
Gustav  Heye,  paying  the  net  income  to  his  use  and  on  his 
death  it  should  pay  over  the  principal  as  he  might  appoint 
by  will,  and,  in  default  of  appointment,  to  Marie  Heye  Clemens, 
or  to  her  issue. 

The  plaintiff  on  May  10,  1899,  received  from  Marie 
Antoinette  Heye,  the  executrix  of  the  will  of  Charles  F.  G. 
Heye,  certificates  for  shares  and  fractional  shares  of  stock 
in  twenty  companies  whose  stocks  were  distributed  by  the 
trustees  of  the  Standard  Oil  Trust  subsequent  to  the  disso- 
lution of  the  trust  in  1892,  as  follows: 

Fractional 
Shares.  shares. 

Anglo-American  Oil  Co.,  Lunited. . .  98  895000/972500 

The  Atlantic  Refining  Co 190  225000  /972500 

The  Buckeye  Pipe  Lme  Co 760  900000  /972500 

Eureka  Pipe  Line  Co 190  225000/972500 

Forest  Oil  Company 209  247500/972500 

Indiana  Pipe  Lme  Co 76  90000/972500 

National  Transit  Co 1,936  924800/972500 

New  York  Transit  Co 190  225000/972500 

Northern  Pipe  Line  Co 38  45000/972500 

The  North  Western  Ohio  Nat.  Gas  Co.  124  714500  /972500 

The  Ohio  Oil  Co 304  360000/972500 

The  Solar  Refining  Co 19  22500/972500 

Southern  Pipe  Line  Co 190  225000  /972500 

South  Penn  Oil  Co 95  112500/972500 

Standard  Oil  Co.  (Indiana) 38  45000/972500 

Standard  Oil  Co.  (Kentucky) 38  45000/972500 

Standard  Oil  Co.  (New  Jersey) 380  450000  /972500 

Standard  Oil  Co.  of  New  York 266  315000  /972500 

Standard  Oil  Co.  (Ohio) 133  157500  /972500 

Union  Tank  line  Co 133  157500  /972500 

The  certificates  above  mentioned  represented  the  equivalent 
of  $370,000  par  value  of  so-called  Standard  Oil  Trust  certifi- 
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cates  which  had  been  owned  by  the  testator  and  surrendered, 
by  him  to  the  trustees  of  the  Standard  Oil  Trust  pursuant 
to  a  plan  to  dissolve  the  said  trust.  The  Standard  Oil  Trust 
had  been  created  by  agreements  dated  January  2  and  4, 
1882,  by  which  the  stock  of  certain  companies  theretofore 
held  by  certain  individuals  and  corporations  for  common 
account  were  transferred  to  certain  persons  as  trustees  who 
issued  certificates  of  beneficial  interest  therein  to  the  beneficial 
owners  of  said  stocks. 

Upon  the  dissolution  of  the  trust  a  majority  of  the  stocks 
held  by  the  trustees  in  the  twenty  companies  above  named 
were  distributed  ratably  to  the  holders  of  the  trust  certificates 
as  fast  as  they  surrendered  their  trust  certificates  or  made 
appHcation  for  their  distributive  shares  of.  stock.  Slightly 
less  than  a  majority  of  the  holders  of  the  trust  certificates 
did  not  surrender  or  make  application  for  their  distributive 
shares  until  after  the  Standard  Oil  Company  (New  Jersey) 
in  1899  adopted  the  resolution  hereinafter  mentioned.  Mean- 
while the  stocks  of  the  companies  which  had  been  distributed 
were  not  dealt  in  separately  but  the  unit  of  trading  was  the 
proportionate  interest  in  the  several  companies  either  equiva- 
lent to  or  represented  by  trust  certificates,  the  result  of  which 
was  that  at  all  of  the  times  mentioned  the  proportionate 
interest  of  the  stockholders  in  each  of  the  twenty  companies 
remained  the  same  as  though  the  trust  had  not  been  dissolved. 

In  the  year  1899  the  capital  stock  of  the  Standard  Oil 
Company  (New  Jersey),  one  of  said  corporations  above  named, 
was  increased  from  100,000  shares  of  the  par  value  of 
$10,000,000  to  1,100,000  shares  of  the  par  value  of  $110,000,000, 
of  which  1,000,000  shares  were  common  stock  and  100,000 
shares  were  preferred  stock,  the  stock  previously  outstanding 
being  converted  into  preferred  stock,  and  the  officers  of  that 
corporation  were  duly  authorized  to  issue  said  certificates 
of  common  stock  in  purchase  of  the  stock  of  the  remaining 
nineteen  of  said  corporations  and  its  own  preferred  stock  at 
the  rate  of  one  share  of  such  common  stock  for  shares  or 
various  fnu'tional  shares  of  the  stock  of  such  other  corpo- 
rations and  of  its  preferred  stock,  and  the  plaintiff  on  or 
about  August  11,  1899,  surrendered  to  the  said  Standard  Oil 
Company  (New  Jersey)  the  said  certificates  of  stock  of  the 


Digitized  by 


Google 


United  States  Trust  Co.  v.  Heye.  585 

App.  Div.]  First  Department,  February,  1918. 

said  twenty  corporations  above  mentioned  and  received  in 
exchange  therefor  3,700  shares  of  the  common  stock  of  the 
Standard  Oil  Company  (New  Jersey). 

The  plaintiff  in  dividing  said  residuary  estate  of  Charles 
F.  G.  Heye  into  three  equal  parts  as  directed  by  his  will 
allotted  1,234  shares  of  the  said  common  stock  of  the  Standard 
Oil  Company  (New  Jersey)  to  the  trust  created  by  the  will 
of  said  Charles  F.  G.  Heye  for  the  benefit  of  Marie  Antoinette 
Heye,  and  1,233  shares  of  said  stock  to  the  trust  created  for 
the  benefit  of  Marie  Antoinette  Lawrence  Heye,  now  the 
defendant  Marie  Heye  Clemens,  and  1,233  shares  of  said 
stock  to  the  trust  created  for  the  benefit  of  George  Gustav 
Heye.  As  trustee  for  Marie  Antoinette  Heye  it  has  ever 
since  held  and  continues  to  hold  the  1,234  shares  of  the  stock 
of  the  Standard  Oil  Company  (New  Jersey),  allotted  as  afore- 
said to  the  trust  created  for  her  benefit;  and  as  trustee  for 
the  benefit  of  Marie  Heye  Clemens  it  has  ever  since  held 
and  continues  to  hold  the  1,233  shares  of  said  stock  allotted 
as  aforesaid  to  the  trust  created  for  her  benefit;  but  as  trus- 
tee for  the  benefit  of  George  Gustav  Heye,  it  had,  prior  to 
the  1st  day  of  September,  1911,  duly  disposed  of  all  of  the 
1,233  shares  of  stock  allotted  as  aforesaid  to  the  trust  created 
for  his  benefit,  with  the  exception  of  47  shares,  and  on  Septem- 
ber 1,  1911,  it  held  as  such  trustee  47  shares  of  stock,  which 
it  has  since  continued  to  hold. 

The  aggregate  amount  of  conmion  stock  issued  by  the 
Standard  Oil  Company  (New  Jersey)  between  1899  and 
December  1,  1911,  in  exchange  for  stocks  of  the  other  nineteen 
corporations  and  its  own  preferred  stock  as  aforesaid  and 
also  in  acquiring  additional  shares  of  certain  other  corporations 
was  983,383  shares.  All  its  preferred  stock  had  been  retired 
by  the  last-mentioned  date. 

In  1906  the  United  States  brought  suit  under  the  Sher- 
man Law  (26  U.  S.  Stat,  at  Large,  209,  chap.  647)  against 
the  Standard  Oil  Company  (New  Jersey),  the  companies 
whose  stocks  had  been  acquired  by  it  by  the  issue  of  its 
own  stock  in  exchange  therefor  as  aforesaid  and  against  a 
number  of  other  companies  whose  stocks  had  been  acquired 
by  the  Standard  Oil  Company  (New  Jersey)  or  its  subsidiary 
companies  at  other  times  and  against  various  individuals. 
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{United  States  v.  Standard  OU  Co.,  173  Fed.  Rep.  177.) 
This  suit,  after  an  appeal  to  the  United  States  Supreme  Court 
from  the  decree  originally  entered,  resulted  ultimately  in  a 
final  decree  entered  in  1911  in  the  United  States  Circuit 
Court  for  the  Eastern  Judicial  District  of  Missouri.  This 
decree  adjudged  that  the  Standard  Oil  Company  (New  Jersey) 
and  other  companies  entimerated  in  section  2  of  said  decree 
had  entered  into  and  were  carrying  out  a  combination  or 
conspiracy  in  restraint  of  trade  and  commerce  in  petroleum 
and  its  products  among  the  several  States,  in  the  territories 
and  with  foreign  coimtries,  and  were  monopolizing  a  sub- 
stantial part  of  such  commerce,  all  in  violation  of  the  so-called 
Sherman  Law.  The  decree  further  declared  that  the  stocks 
of  the  various  corporations  so  named  in  section  2  were  held 
by  the  Standard  Oil  Company  (New  Jersey)  by  virtue  of  such 
an  illegal  combination  and  it  accordingly  enjoined  the  Standard 
Oil  Company  (New  Jersey),  its  directors,  officers,  etc.,  from 
voting  any  of  the  stock  in  any  of  said  subsidiaries  and  from 
exercising  or  attempting  to  exercise  any  control,  direction, 
supervision  or  influence  over  the  acts  of  these  subsidiaries 
by  virtue  of  its  holding  of  their  stock.  This  decree  in  section  6 
thereof  thereupon  continues  as  follows:  "And  these  sub- 
sidiary companies,  their  officers,  directors,  agents,  servants 
and  employees  are,  and  each  of  them  is,  enjoined  and  pro- 
hibited from  declaring  or  paying  any  dividends  to  the  Standard 
Company  on  account  of  any  of  the  stock  of  these  subsidiary 
companies  held  by  the  Standard  Company,  and  from  per- 
mitting the  latter  company  to  vote  any  stock  in,  or  to  direct 
the  policy  of,  any  of  said  companies,  or  to  exercise  any  control 
whatsoever  over  the  corporate  acts  of  any  of  said  companies 
by  virtue  of  such  stock,  or  by  virtue  of  the  power  over  such 
subsidiary  corporations  acquired  by  means  of  the  illegal 
combination.  But  the  defendants  are  not  prohibited  by  this 
decree  from  distributing  ratably  to  the  shareholders  of  the 
principal  company  the  shares  to  which  they  are  equitably 
entitled  in  the  stocks  of  the  defendant  corporations  that  are 
parties  to  the  combination." 

On  appeal  to  the  Supreme  Court  of  the  United  States  the 
decree  of  the  Circuit  Court  was  affirmed  on  May  15, 
1911  (Standard  Oil  Co.  v.  United  States,  221  U.  S.  1),  with 
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the  modijScations,  (1)  that  in  view  of  the  magnitude  of 
the  interests  involved  and  their  complexity,  the  delay  of 
thirty  days  allowed  for  executing  the  decree  was  too  short 
and  should  be  extended  so  as  to  embrace  a  period  of  at  least 
six  months;  and  (2)  that  in  view  of  the  possible  serious  injury 
which  might  result  to  the  public  from  an  absolute  cessation 
of  interstate  commerce  in  petroleum  and  its  products,  by 
such  vast  agencies  as  those  embraced  in  the  combination,  the 
defendants  should  not  be  enjoined  from  engaging  or  con- 
tinuuig  in  commerce  among  the  States  or  in  the  territories  of 
the  United  States  for  a  similar  period  of  six  months.  This 
period  of  six  months  dated  from  Jime  21,  1911.  The  pro- 
visions of  the  decree  in  question,  while  not  making  it  com- 
pulsory, left  it  open  to  the  Standard  Oil  Company  (New 
Jersey)  to  distribute  ratably  to  its  stockholders  the  shares 
of  the  corporations  adjudged  to  have  been  parties  to  the 
illegal  combination.  Accordingly  the  board  of  directors  of 
the  Standard  Oil  Company  (New  Jersey)  on  July  28,  1911, 
adopted  the  following  resolutions: 

"  Whereas,  to  execute  and  carry  into  effect  the  final  decree 
in  the  case  of  the  United  States  of  America  against  the 
Standard  Oil  Company  (of  New  Jersey)  and  others,  it  is 
necessary  to  distribute  ratably  to  the  stockholders  of  this 
Company  the  shares  of  stock  of  various  corporations  men- 
tioned and  described  in  such  decree,  owned  by  this  Company 
either  directly  or  through  its  ownership  of  stock  of  the  National 
Transit  Company,  which  corporations  are  as  follows  [here  fol- 
low the  names  of  the  thirty-three  corporations  whose  stocks 
were  distributed]. 

"  Resolved,  that  the  shares  of  stock  of  each  of  said  corpora- 
tions owned  by  this  Company  be  distributed  ratably  to  the 
stockholders  of  this  Company  of  record  on  the  first  day  of 
September,  1911,  and  that  the  shares  of  stock  of  the  Cumber- 
land Pipe  Line  Company  and  the  Prairie  Oil  and  Gas  Company 
to  which  this  Company  will  be  entitled  upon  the  distribution 
thereof  by  the  National  Transit  Company  to  its  stockholders, 
be  likewise  distributed  ratably  to  the  stockholders  of  this 
Company  of  record  on  the  first  day  of  September,  1911. 

"  Resolvedy  that  the  National  Transit  Company  be,  and 
it  hereby  is  authorized  and  requested  to  distribute  ratably 
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.to  its  stockholders  of  record  on  the  first  day  of  September, 
1911,  the  shares  of  stock  of  the  Cumberland  Pipe  Line  Com- 
pany and  of  the  Prairie  Oil  &  Gas  Company  which  it  owns, 
and  to  make  in  connection  therewith  such  reduction  in  its 
capital  stock  as  may  be  rendered  necessary  by  such 
distribution.'' 

The  distribution  so  ordered  was  made  and  the  shares  of  the 
thirty-three  enumerated  corporations  were  accordingly  dis- 
tributed ratably  to  the  stockholders  of  the  Standard  Oil 
Company  (New  Jersey).  Plaintiff  received  certain  of  these 
stocks  as  trustee  (1)  of  the  trust  for  the  benefit  of  Marie 
Antoinette  Heye;  (2)  of  the  trust  for  the  benefit  of  Marie 
Heye  Clemens;  (3)  of  the  trust  for  the  benefit  of  George  Gustav 
Heye.  The  factor  of  division  being  983.383,  there  were 
fractional  shares  of  the  stock  of  each  corporation  assigned  to 
the  respective  funds.  Omitting  these  fractions,  the  shares 
received  from  the  trust  for  the  benefit  of  Marie  Antoinette 
Heye  were  as  follows: 

1,234  shares  Anglo- American  Oil  Company,  Ltd. 
62  shares  Atlantic  Refining  Company. 

2  shares  Borne  Scrymser  Company. 
250  shares  Buckeye  Pipe  Line  Company. 

3  shares  Chesebrough  Manufacturing  Company. 
3  shares  Colonial  Oil  Company. 

3  shares  Continental  Oil  Company. 

75  shares  Crescent  Pipe  Line  Company. 

12  shares  Cumberland  Pipe  Line  Company,  Inc. 

62  shares  Eureka  Pipe  Line  Company. 

21  shares  Galena  Signal  Oil  Company,  preferred. 

70  shares  Galena  Signal  Oil  Company,  common. 
125  shares  Indiana  Pipe  Line  Company. 
638  shares  National  Transit  Company. 

62  shares  New  York  Transit  Company. 

50  shares  Northern  Pipe  Line  Company. 
752  shares  Ohio  Oil  Company. 
225  shares  Prairie  Oil  and  Gas  Company. 

6  shares  Solar  Refining  Company. 
125  shares  Southern  Pipe  Line  Company. 

31  shares  South  Penn  Oil  Company. 

43  shares  South  West  Pennsylvania  ri})e  Lines, 
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313  shares  Standard  Oil  Company  (California). 
12  shares  Standard  Oil  Company  (Indiana). 
12  shares  Standard  Oil  Company  (Kansas). 
12  shares  Standard  Oil  Company  (Kentucky). 

7  shares  Standard  Oil  Company  (Nebraska). 
188  shares  Standard  Oil  Company  of  New  York. 

43  shares  Standard  Oil  Company  (Ohio). 

1  share  Swan  &  Finch  Company. 
150  shares  Union  Tank  Line  Company. 
31  shares  Vacuum  Oil  Company. 

8  shares  Washington  Oil  Company. 

3  shares  Waters-Pierce  Oil  Company. 

The  trust  estate  for  the  benefit  of  Marie  Heye  Clemens 
received  1,233  shares  of  the  Anglo-American  Oil  Company, 
Ltd.,  and  proportionate  amounts  of  all  the  other  stocks.  The 
trust  estate  for  the  benefit  of  George  Gustav  Heye  received  47 
shares  of  Anglo-American  Oil  Company,  Ltd.,  and  propor- 
tionate amounts  of  all  the  other  stocks.  The  certificates 
representing  the  trustee's  shares  in  these  corporations  other 
than  the  Anglo-American  Oil  Company,  Ltd.,  were  received 
by  the  trustee  on  or  about  December  1,  1911,  and  the  stock  of 
the  Anglo-American  Oil  Company,  Ltd.,  in  January,  1912. 

The  thirty-three  corporations  whose  shares  were  so  dis- 
tributed by  the  Standard  Oil  Company  (New  Jersey)  com- 
prised shares  in  seventeen  out  of  the  nineteen  corporations 
whose  shares  were  acquired  by  the  Standard  Oil  Company 
(New  Jersey)  in  1899.  The  Forest  Oil  Company,  one  of  the 
remaining  two  corporations,  had  been  absorbed  by  the  South 
Penn  Oil  Company  in  1902,  and  the  stock  of  the  North  Western 
Ohio  Natural  Gas  Company  was  not  directed  to  be  distributed 
by  the  above  resolution.  The  remaining  sixteen  corporations 
whose  stocks  were  so  distributed  comprised  the  following: 

Eight  companies  whose  stocks  were  owned  by  the  Standard 
Oil  Company  (New  Jersey)  in  1899  and  prior  to  the  testator's 
death  as  follows: 

Borne  Scrymser  Company, 
Chesebrough  Manufacturing  Company, 
Continental  Oil  Company, 

Galena  Signal  Oil  Company  (representing  the  consolidation  of 
Galena  Oil  Company  and  Signal  Oil  Company), 
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Standard  Oil  Company  (Kansas), 
Swan  &  Finch  Company, 
Vacuum  Oil  Company, 
Waters-Kerce  Oil  Company. 

Three  companies  whose  stocks  had  been  acquired  by 
the  Standard  Oil  Company  (New  Jersey)  out  of  its  cash  eamr 
ings  subsequently  to  1899,  as  follows: 

Colonial  Oil  Company, 

Standard  Oil  Company  (California), 

Standard  Oil  Company  (Nebraska). 

Two  companies  whose  stocks  were  acquired  by  the  Standard 
Oil  Company  (New  Jersey)  subsequently  to  December,  1899, 
from  its  subsidiaries  as  follows: 

South  West  Pennsylvania  Pipe  Line  Company, 
Washington  Oil  Company, 
Crescent  Pipe  line  Company. 

Two  companies  whose  stocks  were  distributed  by  the  National 
Transit  Company  in  1911  pursuant  to  the  above  resolution: 

Cumberland  Pipe  line  Company, 
Prairie  Oil  and  Gas  Company. 

In  the  case  of  some  of  the  subsidiary  corporations  whose 
stocks  were  acquired  by  the  Standard  Oil  Company  (New 
Jersey)  in  1899  in  exchange  for  its  common  stock,  or  were 
theretofore  held  by  it,  its  holdings  were  increased  therein 
between  1899  and  1911  by  its  purchase  of  increases  of  capital 
stock  of  such  subsidiaries  issued  for  cash  at  par,  and  throu^ 
^tock  dividends  declared  and  paid  by  them.  Thus  the 
Standard  Oil  Company  (New  Jersey)  had  between  1899  and 
1911  bought  for  cash  at  par  out  of  its  own  earnings  stock  in 
eleven  subsidiary  companies  of  the  aggregate  par  value  of 
$60,650,000,  which  it  carried  on  its  own  books  at  an  aggregate 
book  value  of  $71,503,765  as  of  December  1,  1911,  and  which 
the  subsidiary  companies  carried  on  their  books  as  of  an  aggre- 
gate book  value  of  $127,237,375  on  December  31, 1911.  These 
companies  were:  Anglo-American  Oil  Company,  Colonial 
Oil  Company,  Crescent  Pipe  Line  Company,  Northern  Pipe 
Lme  Company,  Ohio  Oil  Company,  Southern  Pipe  Line  Com- 
pany, Standard  Oil  Company  of  California,   Standard  Oil 
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Company  of  Kansas,  Standard  Oil  Company  of  Nebraska, 
Standard  Oil  Company  of  New  York  and  Union  Tank  line 
Company.  Stock  dividends  were  also  declared  and  paid  to 
the  Standard  Oil  Company  (New  Jersey)  by  certain  of  the 
subsidiaries  (Crescent  Pipe  line  Company,  Indiana  Pipe  Line 
Company,  Northern  Pipe  Line  Company,  Southern  Pipe 
Line  Company,  and  Vacuum  Oil  Company)  between  1899 
and  1911,  of  the  par  value  of  $12,975,000,  whereof  the  book 
value  on  December  1,  1911,  according  to  the  books  of  the 
Standard  Oil  Company  (New  Jersey)  was  $18,367,870,  and 
whereof  the  book  value  on  December  31,  1911,  according  to 
the  books  of  the  subsidiary  companies  was  $26,330,837.  The 
book  value  on  the  books  of  the  Standard  Oil  Company  (New 
Jersey)  at  which  the  stocks  distributed  on  December  1,  1911, 
and  the  Anglo-American  Oil  Company,  Ltd.,  stocks  were 
carried,  was  $280,121,948.62.  These  distributions  were  entered 
on  the  company's  journal  vouchers  as  follows: 

"Journal  Voucher. 
"  No.  217  New  York,  December  let,  1911. 

"  Charge. 
"  Reserved  Profits 
"  To  distribute  ratably  to  stockholders  of  record  Sept.  1st, 
1911,  the  stocks  owned  and  held  by  this  Company 
as  per  attached  list  in  accordance  with  the  opinion 
and  order  of  the  Supreme  Court  of  the  United  States, 
May  15th,  1911,  and  resolution  of  Board  of  Directors, 

July  28th,  1911 $268,856,601  00 

"Credit 
"  Sundry  Stock  Accounts  as  per  attached 

list $268,856,501  00 

''  Approved, 
"  Entered  (Signed)         C.  G.  FAY, 

"  Jour.  Folio  87.  Assistant  Comptroller.^^ 

"Journal  Voucher. 
"  No.  17  New  York,  Jany.  20th,  1912. 

"  Charge 
"  Reserved  Profits 
"  To  distribute  to  stockholders  of  record  Sept.  1st,  1911, 
in  accordance  with  the  opinion  and  order  of  the 
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Supreme  Court  of  the  United  States  May  15th,  1911, 
and  Resolution  of  Board  of  Directors  July  28th, 
1911,  Stock  of  Anglo-American  Oil  Co.  Lim.,  on  basis 
of  One  (1)  Share  Warrant  of  £1.  for  each  share  of 

Standard  Oil  Co $11,265,447  57 

"  Credit 

"  Anglo-American  Oil  Co.  Limited,  Share 

Warrants,  983,383  Share  Warrants.  . .     $11,265,447  57 
"  Approved, 
"  Entered  (Signed)  C.  G.  FAY, 

"  Jour.  Folio  7.  Assistant  Comptroller ^ 

Whenever  the  stock  of  any  of  the  subsidiary  companies  was 
increased,  subsequently  to  1899,  and.  the  increase  or  any 
part  thereof  was  issued  for  cash  to  the  Standard  Oil  Company 
(New  Jersey),  the  entry  on  the  books  of  the  latter  company 
was  a  charge  to  the  stock  investment  accoimt  of  the  company 
affected  and  a  credit  to  the  cash  accomit  of  the  Standard  Oil 
Company  (New  Jersey)  for  the  amoimt  of  the  disbursement. 
If  such  increased  stock  or  part  thereof  was  distributed  as  a 
stock  dividend  and  received  by  the  Standard  Oil  Company 
(New  Jersey),  the  entry  on  the  Standard  Oil  Company  (New 
Jersey)  books  was  a  charge  to  the  corresponding  stock  invest- 
ment accoimt  and  a  credit  to  the  profit  and  loss  account  of  the 
investment  in  the  stock  of  the  company  making  the  stock 
distribution.  The  Standard  Oil  Company  (New  Jersey) 
down  to  the  year  1906  carried  a  profit  and  loss  account  with 
each  stock  investment  in  a  subsidiary  company,  which  repre- 
sented the  New  Jersey  company's  proportion  of  the  surplus 
or  undivided  profits  of  the  subsidiary  company  not  paid  to  the 
New  Jersey  corporation  dividends. 

On  November  20,  1902,^  the  balance  standing  to  account  of 
surplus  on  the  books  of  the  Standard  Oil  Company  (New 
Jersey)  was  transferred  to  "  reserve  profits  account "  and 
since  November  20,  1902,  all  earnings  in  excess  of  the  amoimt 
required  to  pay  dividends  have  been  transferred  to  reserve 
profits.  The  cash  earnings  of  the  Standard  Oil  Company  (New 
Jersey)  between  January  1,  1899,  and  December  1,  1911,  from 
its  own  business  and  cash  dividends  from  all  subsidiaries  (not 
including  cash  earnings  accumulated  but  not  distributed  by 
subsidiaries)  exceeded  the  dividends  paid  by  the  Standard  Oil 
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Company  (New  Jersey)  during  said  period  by  $328,691,788.13, 
which  is  over  $48,000,000  more  that  the  amount  at  which 
the  stock  distributed  on  December  1,  1911,  was  then  carried 
on  the  books  of  the  Standard  Oil  Company  (New  Jersey). 

The  book  value  per  share  of  the  stock  of  the  Standard  Oil 
Company  (New  Jersey)  on  December  31,  1899,  was  $202.32. 

Before  the  distribution  of  December  1,  1911,  accumulated 
earnings  had  brought  this  book  value  up  to  $566.57. 

After  this  distribution  the  book  value  was  $281.72  per 
share. 

On  February  15,  1913,  the  Standard  Oil  Company  (New 
Jersey),  pursuant  to  resolution  of  its  board  adopted  on  Febru- 
ary third,  paid  a  cash  dividend  of  forty  per  cent  to  stockholders 
of  record  at  the  close  of  business  on  February  7,  1913.  The 
preamble  to  the  resolution  referred  to  this  distribution  as 
arising  from  the  collection  of  large  sirnis  of  money  which  had 
been  owing  by  the  former  subsidiaries  of  the  Standard  Oil 
Company  (New  Jersey)  at  the  time  of  the  distribution  in 
1911  and  which  had  since  been  collected  into  the  treasury  of 
the  Standard  Oil  Company  (New  Jersey). 

The  book  value  of  the  stock  of  the  Standard  Oil  Company 
(New  Jersey)  before  this  forty  per  cent  distribution  was 
$289.89  and  after  such  distribution  was  $249.89. 

This  distribution,  Uke  the  distribution  of  stocks  in  1911, 
was  charged  to  reserve  profits. 

The  jomnal  vouchers  in  reference  to  this  dividend  were  as 
follows: 

"  Journal  Vg'ucher  79. 

"New  York,  February  Ihth,  1913. 

^'  Received 

'*  from  Standard  Oil  Company, 

(New  Jersey) 
"  Check  to  order  of  National  City  Bank 
for  credit  to  Standard  Oil  Co.  (N.  J.) 

Dividend  Account $39,335,320  00 

"For  amount  of  Dividend  Checks  No.  1  to  No.  6090, 
inclusive,  on  National  City  Bank  this  day  to  cover 
distribution  of  $40.00  per  share  on  983,383  shares 
App.  Piv,- Vol.  CLXXXI.        38 
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Common  Stock  of  this  Company  as  per  resolution  of 
Directors  Feby.  3d,  1913. 
"  For  account  of  Dividends  Paid 
"  (General  Ledger) 

"  (Signed)  C.  G.  FAY, 

"  Asat.  Comptroller. 

"  Journal  Voucher. 

"  Under  date  of  Dec.  31,  1913. 
"New  York,  Fefty.  I9th,  1914. 
"  No.  1019 
"  Charge 

"  Reserved  Profits $39,335,320  00 

"  Credit 

"  Dividends  paid 

"For  distribution  February  15th 

1913,  transferred $39,335,320  00 

"  Approved 
"  Entered  (Signed)  C.  G.  FAY, 

"  Jour.  Folio  205.  Comptroller.'' 


At  the  time  of  this  distribution  the  Standard  Oil  Company 
(New  Jersey)  had  issued  and  outstanding  983,383  shares  of 
common  stock  and  no  preferred  stock,  and  its  net  assets  just 
prior  thereto  were  $285,074,538.54. 

The  amount  received  by  the  plaintiflf  as  trustee  upon  the 
cash  distribution  by  the  Standard  Oil  Company  (New  Jersey) 
has  been  paid  over  to  the  life  beneficiaries  as  income  during 
the  pendency  of  this  action  without  objection  on  the  part  of 
the  trustees  or  the  remaindermen. 

Between  the  date  of  the  distribution  of  December  1,  1911, 
and  the  entry  of  the  judgment  in  this  action,  stock  dividends 
and  extraordinary  cash  dividends  were  declared  and  paid 
and  rights  to  subscribe  for  increases  of  capital  stock  at  par 
were  oflfered  to  stockholders  by  a  niunber  of  the  former 
subsidiaries  of  the  Standard  Oil  Company  (New  Jersey) 
whose  stocks  had  been  distributed  in  December,  1911,  as 
follows: 

The  following  companies  declared  and  paid  stock  dividends: 

Anglo-American  Oil  Company,  November  26,  1913,  100  per 
cent  stock  dividend. 
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Galena  Signal  Oil  Company,  May  15,  1913,  50  per  cent 
stock  dividend. 

Solar  Refining  Company,  Jime  30,  1913,  300  per  cent 
stock  dividend. 

South  Penn  Oil  Company,  July  31,  1913,  300  per  cent 
stock  dividend. 

Standard  Oil  Company  (Indiana),  May  15,  1912,  2,900 
per  cent  stock  dividend. 

Standard  Oil  Company  (Kansas),  June  30,  1913,  100  per 
cent  stock  dividend. 

Standard  Oil  Company  (Nebraska),  April  25,  1912,  33J^ 
per  cent  stock  dividend. 

Standard  Oil  Company  (Nebraska),  June  30,  1913,  25  per 
cent  stock  dividend. 

Standard  Oil  Company  (New  York),  June  30,  1913,  400 
per  cent  stock  dividend. 

Standard  Oil  Company  (California),  May  1,  1916,  50  per 
cent  stock  dividend. 

A  stock  dividend  amounting  to  100  per  cent  was  declared 
by  the  Standard  Oil  Company  (Ohio)  on  May  26,  1916,  but 
had  not  been  paid  on  the  date  of  the  plaintiff's  last  sup- 
plemental accoimt  in  this  action.  The  judgment  as  entered 
directs  the  disposition  to  be  made  of  this  stock  dividend  when 
received. 

The  following  companies  offered  to  stockholders  rights  to 
subscribe  for  additional  stock  at  par: 

South  Penn  Oil  Company,  July  31,  1913,  100  per  cent  at 
par. 

Standard  Oil  Company  (California),  August  31,  1913,  80 
per  cent  at  par. 

Standard  Oil  Company  (California),  February  2,  1914, 
45,183  shares  at  par. 

Standard  Oil  Company  (Kentucky),  February  14,  1914, 
200  per  cent  at  par. 

The  Kentucky  company  at  the  same  time  declared  a  cash 
dividend  of  200  per  cent,  which  was  expressly  made  applicable 
to  payment  of  the  subscription  rights. 

Swan  &  Finch  Company,  August  21,  1912,  400  per  cent  at 
par. 

Vacuum  Oil  Company,  February  29, 1912, 500  per  cent  at  par. 
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The  following  company  declared  a  cash  dividend: 

Solar  Refining  Company,  December  20,  1913,  thirty  dollars 
a  share. 

Two  companies  distributed  stock  of  other  corporations^ 

Ohio  Oil  Company,  February  1,  1915,  distributed  stock  of 
Illinois  Pipe  Line  Company. 

Prairie  Oil  and  Gas  Company,  March  22,  1915,  distributed 
stock  of  Prairie  Pipe  Line  Company. 

The  plaintiff,  as  trustee  of  the  three  trusts  imder  the  will 
of  Charles  F.  G.  Heye,  deceased,  received  in  each  case  the 
stock  or  extraordinary  cash  dividend  so  declared  and  paid  in 
respect  to  the  shares  of  the  stock  of  the  corporation  declaring 
the  same  theretofore  received  by  the  plaintiff  upon  the  dis- 
tribution of  December,  1911.  It  exercised  the  right  offered 
to  it  to  subscribe  for  200  per  cent  of  the  stock  held  by  it  in 
the  Standard  Oil  Company  (Kentucky)  using  for  that  purpose 
the  cash  dividend  which  by  resolution  of  the  company  was 
made  expressly  applicable  to  the  payment  of  such  stock. 
In  the  case  of  the  remaining  subscription  rights  the  trustee 
either  sold  them  for  cash  or  exercised  them,  paying  in  the 
latter  event  for  the  additional  stock  out  of  the  principal  of  the 
trust,  and  in  the  case  of  the  South  Penn  Oil  Company  exercised 
in  part  and  sold  in  part  the  subscription  rights  offered  by 
resolution  of  July  31,  1913,  by  said  company. 

By  the  judgment  appealed  from  it  is  determined  that 
the  shares  distributed  by  the  Standard  Oil  Company  (New 
Jersey)  in  December,  1911,  did  not  constitute  a  distribution  of 
imdivided  profits,  or  of  surplus  assets  in  any  form,  as  dividends 
from  earnings  of  capital,  and  are  not  income,  rents,  issues 
and  profits  of  the  trust  estates  payable  to  the  life  beneficiaries 
under  the  will  of  Charles  F.  G.  Heye,  deceased,  but  that  the 
same  accrued  to  and  constitute  part  of  the  principal  of  the 
trust  estates. 

It  was  further  adjudged  that  the  stock  dividends,  cash 
dividends  (other  than  ordinary  dividends)  and  stock  subscrip- 
tion rights  declared  and  offered  subsequently  to  December  1, 
1911,  by  the  former  subsidiary  companies  of  the  Standard 
Oil  Company  (New  Jersey)  were  when  received  by  the  plain- 
tiff or  (in  respect  to  subscription  rights)  exercised  by  the 
plaintiff  subject  to  apportionment  between  capital  and  income 
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of  the  respective  trusts,  according  to  certain  rules  therein 
laid  down,  as  follows: 

*'  (a)  Where  shares  of  the  company  declaring  the  dividend 
or  offering  the  rights  were  received  by  the  trustee  at  the  time 
of  the  establishment  of  the  trusts  and  were  exchanged  for  the 
stock  of  the  Standard  Oil  Company  (New  Jersey);  or  where 
the  stock  of  such  company  was  then  held  by  the  Standard 
Oil  Company  (New  Jersey),  or  one  of  its  subsidiary  com- 
panies, the  book  value  to  be  maintained  in  the  capital  of  the 
trust  funds  should  be  computed  as  of  May  10,  1899,  the  date 
of  the  est^iblishment  of  the  trusts. 

'*  (b)  Where  shares  of  the  company  declaring  the  dividend 
or  offering  the  rights  were  not  held  in  the  trusts  at  the  time 
they  were  established  and  the  stock  of  such  company  was 
not  then  held  but  w^as  subsequently  acquired  by  the  Standard 
Oil  Company  (New  Jersey),  or  one  of  its  subsidiary  com- 
panies, the  book  value  to  be  maintained  in  the  capital  of  the 
trust  funds  should  be  computed  as  of  the  date  of  such 
acquisition. 

*'  (c)  In  any  case  in  which  the  capitalization  of  any  of  the 
subsidiary  companies  was  increased  between  the  date  of  the 
establishment  of  the  trusts,  or  the  first  acquisition  of  the  stock 
by  the  Standard  Oil  Company  (New  Jersey),  or  one  of  its 
subsidiary  companies,  and  the  date  of  the  distribution  in 
December,  1911,  such  stock  increases  should  be  deemed,  for 
the  purposes  of  the  apportionment  herein  directed,  to  have 
become  in  due  proportion  a  part  of  the  several  trust  funds  as, 
and  when,  the  stock  increases  were  so  respectively  acquired 
by  the  Standard  Oil  Company  (New  Jersey)  or  one  of  its 
subsidiary  companies;  and  the  book  values  of  the  several 
portions  of  such  stocks  so  added  to  the  capitaUzation  of 
such  company  should  be  computed  as  of  the  respective  dates 
of  such  acquisition  of  the  stock  and  an  average  book  value 
ascertained  as  that  to  be  maintained  in  the  capital  of  the  trust 
funds;  and  subscription  rights,  if  exercised,  or  the  proceeds, 
if  sold,  should  be  apportioned  on  the  same  basis.'' 

These  rules  are  then,  by  the  judgment,  applied  to  the  par- 
ticular facts  as  found. 

As  appellants  the  life  beneficiaries  appeal  from  the  judgment 
in  so  far  as  it  adjudges  that  the  shares  received  by  the  trustee 
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upon  the  distribution  of  1911  constitute  part  of  the  principal 
of  the  respective  trusts,  and  in  so  far  as  it  adjudges  that 
any  of  the  subsequent  dividends  or  subscription  rights  (or 
proceeds  thereof)  constitute  principal.  Their  contention  is 
that  the  distribution  of  1911  charged  on  the  company's 
books  to  reserve  profits  is  in  fact  such  a  distribution  of  profits; 
that  this  distribution  is  an  extraordinary  distribution  within 
the  meaning  of  the  rules  of  apportionment  laid  down  in 
Matter  of  Osborne  (209  N.  Y.  450,  477),  and  that  under  the 
rules  there  laid  down  the  life  beneficiaries  are  entitled  to  the 
whole  of  such  distribution  since  in  the  case  at  bar  the  surplus 
of  the  company  has  during  the  trust  period  increased  through 
earnings  (not  including  any  imeamed  increment,  increased 
value  of  real  estate,  unrealized  market  or  paper  profits,  etc.) 
to  such  an  extent  that  the  distribution  when  made  may  be 
awarded  to  the  life  beneficiaries  without  impairing  the  book 
value  of  the  trust  investment  as  of  the  date  of  the  commence- 
ment of  the  trust. 

If  the  shares  received  by  the  trustee  upon  the  distribution 
of  1911  are  thus  adjudged  to  the  life  beneficiaries  from  the 
date  of  their  receipt  by  the  trustee  the  life  beneficiaries  are, 
of  course,  also  entitled  to  all  subsequent  dividends,  distribu- 
tions and  subscription  rights  accruing  upon  such  shares. 

The  life  beneficiaries,  however,  claim  further  that  they  are 
entitled  to  the  whole  of  such  subsequent  dividends,  dis- 
tributions and  subscription  rights  irrespective  of  the  ultimate 
decision  in  reference  to  their  rights  to  the  shares  received 
by  the  trustee  upon  the  1911  distribution  of  the  Standard 
Oil  Company  (New  Jersey). 

As  respondents  upon  the  appeals  taken  by  the  trustee 
and  the  remaindermen,  the  contention  of  the  life  beneficiaries 
is,  that  the  judgment  as  entered,  although  giving  them  less 
than  their  rights,  is  correct  so  far  as  it  goes,  and  that  the 
proportion  of  the  extraordinary  dividends  and  •  subscription 
rights  awarded  thereby  to  the  life*  beneficiaries  is,  from  any 
point  of  view,  the  minimum  of  their  ri^ts. 

As  appellants,  the  trustee  and  the  remaindermen  contend 
that  the  rights  to  subscribe  pertaining  to  stocks  constituting 
part  of  the  principal  of  the  trusts  were  principal  and  are 
not  subject  to  apportionment  between  the  life  beneficiaries 
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and  the  principal  of  the  trust  funds,  nor  are  rights  to  sub- 
scribe, coupled  with  a  cash  dmdend,  equivalent  to  a  stock 
dividend  and  subject  to  a  like  apportionment.  They  further 
contend  that  the  stocks  distributed  by  the  Standard  Oil 
Company  were  acquired  by  the  trust  estates  at  the  time 
of  the  distribution  and  must  be  kept  good  as  of  that  time  as 
though  they  had  been  purchased  with  fimds  constituting  part 
of  the  principal  of  the  estate.  The  referee  held  that  the 
interest  of  the  trust  estates  in  the  distributed  stocks  ante- 
dated their  distribution  and  that  the  value  to  be  kept  good 
in  the  case  of  each  stock  is  the  value  of  the  trust  estate's  pro 
raa  equitable  interest  therein  at  the  time  the  trust  was 
establi^ed  (if  it  was  the  stock  of  one  of  the  twenty  companies 
or  was  then  held  by  one  of  the  twenty  companies),  or  at  the 
time  it  was  acquired  by  the  Standard  Oil  Company  (New 
Jersey)  (if  it  was  so  acquired  after  the  establishment  of  the 
trust).  In  those  cases  where  the  holdings  of  the  Standard  Oil 
Company  of  stock  in  a  company  were  increased  from  time  to 
time  prior  to  distribution,  the  referee  held  that  the  trust 
estate's  pro  rata  equitable  interest  in  each  lot  acquired  was  to 
be  kept  good  as  of  the  time  of  its  acquisition.  The  trustee 
further  contends  that  in  the  case  of  stock  dividends  not 
required  to  keep  good  the  principal  of  the  trust,  the  life  bene- 
ficiaries are  not  entitled  to  the  stock  itself,  but  only  to  the 
book  value  of  the  stock,  and  that  the  trustee  on  paying  over 
such  book  value  to  the  beneficiary,  may  retain  the  stock  as 
principal. 

As  respondents,  the  trustee  and  remaindermen  contend 
that  the  learned  referee  was  correct  in  his  holding  as  to  the 
efifect  of  the  distribution  of  1911,  but  that  even  if  his  position 
on  that  point  is  not  sustained,  the  stock  that  the  trustee 
turned  over  to  the  Standard  Oil  Company  (New  Jersey) 
in  1899  in  exchange  for  the  stock  of  the  latter  corporation, 
and  which  they  received  back  from  the  Standard  Oil  Com- 
pany (New  Jersey),  must  be  regarded  as  principal  of  the 
trust. 

Taking  up  for  consideration,  in  the  first  place,  the  appeal 
of  the  life  beneficiaries,  I  am  of  opinion  that  the  learned 
referee  was  in  error  in  holding  that  the  distribution  of  1911 
"  was  not  a  distribution  of  imdivided  profits,  or  of  surplus 
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assets  in  any  form,  as  dividends  from  earnings  from  capital/' 
and  the  shares  distributed  thereimder  '*  were  not,  when 
received  by  the  plaintiff,  income,  rents,  issues  or  pipfits  of 
the  trust  estates,  payable  to  the  life  beneficiaries  under  the 
will  of  Charles  F.  G.  Heye,  but  accrued  to  the  principal  of 
the  trust  estates."  I  believe  that  this  question  is  deter- 
mined by  the  decision  of  the  Court  of  Appeals  in  MaMer 
of  Brann  (219  N.  Y.  263).  That  case  involved  the  construc- 
tion of  the  will  and  codicil  of  Alice  V.  Leavitt.  The  will 
was  made  in  1908.  After  a  specific  legacy,  it  created  a  trust 
for  the  annual  payment  of  $600  to  a  brother  for  life,  with 
remainder  to  charities.  The  subject  of  the  trust  was  described 
by  the  testatrix  as  "  the  30  shares  of  stock  of  the  Standard 
Oil  Co.  owned  by  me."  These  shares  then  constituted 
the  bulk  of  her  estate.  All  the  rest,  residue  and  remainder 
of  the  estate,  "  including  any  legacy  which  may  lapse  or  be 
void,"  she  gave  to  her  friend,  Mrs.  Johnston.  The  brother 
died  in  April,  1911,  prior  to  the  distribution  in  question  by 
the  Standard  Oil  Company  (New  Jersey)  of  the  stocks  of  the 
subsidiary  company.  Nine  months  after  such  distribution 
(in  September,  1912)  the  testatrix  made  a  codicil.  Her 
brother  was  then  dead;  the  shares  of  the  subsidiary  companies 
were  already  in  her  hands;  and  by  her  codicil  she  gave  money 
legacies  amoimting  to  $1,700  to  friends  and  charities,  and 
disposed  of  a  picture.  "  In  all  other  respects,"  she  provided, 
*'  I  do  hereby  ratify  and  confirm  my  said  will."  Three  months 
later  she  died.  The  question  presented  for  determination 
was  whether  the  shares  in  the  thirty-nine  subsidiary  cpmpanies 
passed  as  part  of  the  original  shares,  or  stood  separate  and 
by  themselves  and  passed  to  the  residuary  legatee.  In  the 
discussion  of  the  question  the  status  of  the  shares  distributed 
was  discussed  at  length  by  the  court,  and  became  relevant 
to  the  decision.  It  was  a  question  presented  by  the  briefs 
of  the  respective  counsel  upon  the  appeal  and  had  been  dis- 
cussed in  both  the  prevailing  and  the  dissenting  opinion 
in  this  coiu't  (171  App.  Div.  800).  Judge  Cardozo,  in  his 
opinion,  first  disposed  of  the  argument  (again  advanced  on 
this  appeal)  that  the  distribution  of  the  stocks  in  the  sub- 
sidiary companies  by  the  Standard  Oil  Company  (New  Jersey) 
was  compulsory.    He  said:   "  In  December  of  the  same  year 
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[1911],  the  Standard  Oil  Company  of  New  Jersey  distributed 
among  its  stockholders  the  shares  which  it  held  in  a  large 
number  of  subsidiary  oil  companies.  It  did  this  imder  the 
compulsion  of  a  decree  of  the  United  States  Supreme  Court 
by  which  it  was  required  to  dispose  of  its  holdings  in  cor- 
porations under  its  control.  The  decree  did  not  compel  it 
to  distribute  the  holdings  among  its  own  stockholders.  It 
might  have  sold  the  shares  and  distributed  the  money,  or  even 
kept  the  money  in  its  treasury.  It  elected,  however,  to 
distribute  the  shares  in  kind."  {Matter  of  Brann,  219  N.  Y. 
263,  266.)  The  court  then  proceeded  to  consider  the  main 
question  involved  and  in  so  doing  held  that  there  was  no  sub- 
stantial identity  between  this  extraordinary  dividend  dis- 
tributed by  the  Standard  Oil  Company  (New  Jersey), 
consisting  of  the  stocks  in  the  subsidiary  companies,  and  the 
shares  upon  which  the  dividend  was  paid,  thus  answering  a 
contention  again  advanced  upon  this  appeal,  that  the  dis-. 
tributed  stocks,  together  with  the  stock  of  the  New  Jersey 
company  (representing  the  undistributed  assets),  merely 
represented  the  shares  of  the  New  Jersey  company  as  they  were 
prior  to  the  distribution,  and  that  as  the  New  Jersey  stock 
formed  part  of  the  capital  of  the  trust  in  question,  the  stocks 
substituted  for  it  as  the  result  of  the  distribution  likewise 
form  part  of  the  capital  of  the  stock.  Judge  Cardozo  pro- 
ceeded to  say:  "It  is  true  that  the  gift  of  the  thirty 
shares  is  a  specific  legacy,  and  that  a  specific  legacy  will  be 
construed  in  the  light  of  the  situation  existing  when  it  was 
made  (Matter  of  Delaney,  133  App.  Div.  409;  196  N.  Y.  530). 
But  it  is  also  true  that  unless  the  subject  of  a  specific  legacy 
exists,  unchanged  in  substance,  at  the  date  of  the  will,  there 
results  an  ademption,  complete  or  partial  according  to  the 
facts.  In  strictness,  there  has  been  in  this  case  no  ademption 
at  all,  for  the  thirty  shares,  which  were  the  subject  of  the 
legacy,  exist;  but  since  the  subsidiary  shares,  while  held  by 
the  parent  company,  helped  to  give  the  primary  shares  their 
value,  the  analogy  of  ademption  becomes  useful.  Slater  v. 
Slater  (L.  R.  [1  Ch.  1907]  665)  states  the  controlling  principle, 
and  applies  it  to  a  situation  similar  to  the  one  at  hand.  The 
principle  is  that  a  change  in  the  nature  of  the  property  works 
an  ademption  unless  it  is  a  change  '  in  name  or  form  only ' 
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(Slater  v.  Slater,  supra,  at  pp.  671,  672,  quoting  Oakea  v. 
OaJces,  9  Hare,  666,  672.  See,  also,  Norris  v.  Harrison,  2 
Maddocks,  268).  It  may  be  that  where  the  change  is  merely 
formal,  as  where  a  company  is  reorganized  and  there  is  a 
reissue  of  the  shares,  the  identity  of  the  gift  will  be  held  to 
be  substantially  preserved  (MaUam  v.  McFie,  L.  R.  [1  Ch.  1912] 
29;  Turner  v.  Leeming,  L.  R.  [1  Ch.  1912]  828),  but  that  is  not 
this  case.  Here  the  original  shares  remain  intact,  and  there  is 
no  contest  about  them.  The  new  shares  are,  in  effect,  an 
extraordinary  dividend  declared  during  the  life  of  the  testa- 
trix (Brundage  v.  Brundage,  60  N.  Y.  544;  Equitable  Life 
Assurance  Society  v.  Union  Pacific  R.  R.  Co.,  212  N.  Y.  360). 
The  case  stands  the  same  as  if  the  Standard  Oil  Company  had 
sold  the  shares,  and  distributed  the  proceeds.  It  is  hardly 
denied  that  a  voluntary  dividend,  whether  paid  in  money  or 
in  stock,  would  be  separate  from  the  primary  shares.  The 
argument  is  that  a  different  rule  is  applicable  here  because  the 
dividend  was  compulsory.  But  the  suggested  distinction  is 
inadequate.  It  was  once  thought  that  ademption  was  depend- 
ent on  intention,  and  '  it  was,  therefore,  held  in  old  days  that 
when  a  change  was  effected  by  public  authority,  or  without 
the  will  of  the  testator,  ademption  did  not  follow.  But  for 
many  years,  that  has  ceased  to  be  law'  (Slater  v.  Slater, 
supra,  at  p.  671).  It  has  ceased  to  be  law  in  England  (Jarman, 
p.  163;*  Slater  v.  Slater,  supra).  It  has  ceased  to  be  law  in 
New  York  (Ametrano  v.  Doums,  170  N.  Y.  388).  What 
courts  look  to  now  is  the  fact  of  change.  That  ascertained, 
they  do  not  trouble  themselves  about  the  reason  for  the 
change.  We  cannot  find  substantial  identity  between  this 
extraordinary  dividend  and  the  shares  from  which  they 
came.''  (Matter  of  Brann,  219  N.  Y.  263,  at  pp.  267,  268.) 
The  force  of  this  opinion  is  sought  to  be  avoided  by  counsel 
for  the  remaindermen  by  treating  as  dictum  so  much  thereof  as 
characterizes  the  distribution  of  1911  as  an  extraordinary 
dividend.  But  not  merely  is  the  reasoning  of  the  court 
persuasive  but  the  reiteration  of  the  description  of  the  dis- 
tribution as  an  "  extraordinary  dividend  "  and  the  cases  cited 
to  support  that  description  (Brundage  v.  Brundage,  60  N.  Y. 

♦ethEng.  ed.— [Rbp, 

Digitized  by  VjOOQ IC 


United  States  Trust  Co.  v.  Heye.  603 

App.  Div.]  First  Department,  February,  1918. 

544,  and  Equitable  Life  Assurance  Society  v.  Union  Pacific  R. 
R.  Co.,  212  id.  360)  together  with  the  importance  attached  by 
the  court  to  the  determination  of  the  nature  of  the  distri- 
bution in  question  (because  of  its  direct  effect  upon  the  nature 
of  the  stock  whose  ownership  was  before  the  court  for  adjudicar 
tion),  all  demonstrate  that  the  conclusion  reached  as  to  the 
character  of  this  distribution  was  an  essential  part  of  its 
opinion  and  to  be  respected  .and  followed  as  such.  The  case 
of  Equitable  Life  Assurance  Society  v.  Union  Pacific  R.  R. 
Co.  (212  N.  Y.  360)  is  particularly  illuminating  as  to  the 
view  which  the  court,  in  the  Brann  case,  took  of  the  dis- 
tributed stocks  as  representing  a  distribution  of  surplus 
profits.  In  the  Equitable  case  the  facts  are  set  forth  in 
the  opinion  of  Mr.  Justice  Clarke  in  this  court  (162  App. 
Div.  81)  as  follows: 

"  In  1901  and  1902  the  defendant  purchased  $90,000,000 
of  common  stock  of  the  Southern  Pacific  Company  and 
$78,000,000  of  stock  of  the  Northern  Pacific  Railway  Com- 
pany and  thereafter  transferred  said  stock  to  the  Oregon 
Short  line  Railroad  Company,  a  corporation  subsidiary 
to  and  entirely  controlled  by  defendant.  Said  stocks  were 
paid  for  with  the  proceeds  of  the  sale  of  the  following  bonds: 
$100,000,000  face  value  first  lien  four  per  cent  convertible  gold 
bonds,  which  bonds  were  thereafter  to  the  extent  of  $99,450,000 
converted  by  the  holders  into  a  like  amount  of  the  common 
stock  of  the  defendant;  $31,000,000  face  value  four  per  cent 
participating  twenty-five  year  gold  bonds  of  said  Oregon 
Short  Line  Railroad  Company,  which  bonds  were  thereafter 
redeemed  from  proceeds  of  sale  of  about  $32,625,000  face 
value  of  four  per  cent  twenty-five  year  refunding  bonds  of 
said  Oregon  Short  Line  Railroad  Company. 

"  In  1902  the  Northern  Pacific  Railway  Company  stock 
aforesaid  was  exchanged  for  upwards  of  $82,000,000  par 
value  of  stock  of  the  Northern  Securities  Company.  In 
1905,  upon  the  dissolution  of  the  Northern  Securities  Com- 
pany, said  Oregon  Short  Line  Railroad  Company  sold  a  part 
of  its  holdings  of  stock  of  said  Northern  Securities  Company 
and  received  in  exchange  for  the  balance  of  said  holdings 
a  large  amoimt  of  the  stocks  of  the  Northern  Pacific  Railway 
Company  and  Great  Northern  Railway  Company  theretofore 
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held  in  the  treasury  of  the  said  Northern  Securities  Company. 
Thereafter  said  Oregon  Short  Line  Raikoad  Company  sold 
the  entire  amount  of  stocks  of  the  Northern  Pacific  Railway 
Company  and  the  Great  Northern  Railway  Company  so 
acquired  by  it  and  reinvested  the  proceeds  in  stock  of  various 
other  companies  including  $32,334,200  par  value  of  common 
and  $7,206,400  of  preferred  stock  of  the  Baltimore  and  Ohio 
Railroad  Company.  In  1913,  pursuant  to  a  decree  entered 
in  a  suit  brought  by  the  United  States  against  the  defendant 
and  said  Oregon  Short  Line  Railroad  Company  requiring  said 
companies  to  dispose  of  the  Southern  Pacific  Company's  stock 
then  held  by  them,  said  Oregon  Short  Line  Railroad  Com- 
pany exchanged  with  the  Pennsylvania  Railroad  Company 
$38,292,400  of  the  Southern  Pacific  Company  stock  held  by  it 
for  $21,273,600  of  common,  and  $21,273,600  of  preferred  stock 
of  the  Baltimore  and  Ohio  Railroad  Company.  The  capital 
stock  of  the  Baltimore  and  Ohio  Railroad  Company  acquired 
as  aforesaid  to  the  amount  of  $28,480,000  of  preferred  and 
$53,607,800  common  stock  was  thereafter  acquired  by  defend- 
ant from  the  Oregon  Short  Line  Railroad  Company. 

*'  The  proceeds  of  the  sales,  as  alleged,  of  stocks  of  the 
Northern  Securities  Company,  Northern  Pacific  Railway 
Company  and  Great  Northern  Railway  Company  exceeded 
by  the  amount  of  $58,684,157  the  cost  of  the  stock  of  the 
Northern  Pacific  Railway  Company  from  which  said  securities 
were  derived,  and  after  the  sale  this  amount  was  credited  by 
the  Oregon  Short  Line  Railroad  Company  to  its  profit  and 
loss  account  and  paid  by  it  as  a  special  dividend  to  the 
defendant  as  the  holder  of  all  its  capital  stock,  and  said 
amount  was  credited  by  defendant  to  its  profit  and  loss 
account,  and  is  included  in  its  surplus  as  claimed.  Various 
items  of  excess  over  cost  realized  by  defendant  on  the  sale 
of  the  other  stocks  and  securities  have  likewise  been  credited  to 
its  profit  and  loss  account  and  included  in  its  claimed  surplus. 

''  In  July,  1907,  defendant  issued  and  sold  bonds  known 
as  its  twenty-year  four  per  cent  convertible  gold  bonds 
realizing  upon  said  sale  ninety  per  cent  of  the  face  value 
thereof  in  cash  and  charging  to  said  profit  and  loss  accoimt 
the  discoimt  of  ten  per  cent.  Said  bonds,  by  their  terms,  are 
convertible  at  the  option  of  the  holders  into  common  capital 
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stock  of  the  defendant  at  the  rate  of  $175  face  value  of  such 
bonds  for  $100  par  value  of  such  stock.  Prior  to  January 
8,  1914,  of  the  bonds  so  issued  there  were  surrendered  for 
conversion  $37,025,800  face  value,  and  in  exchange  therefor 
and  upon  the  retirement  of  said  bonds  there  was  issued  to 
the  holders  common  capital  stock  of  the  defendant  to  the 
amount  of  $21,157,600  par  value.  The  net  reduction  of 
defendant's  liabilities  resulting  from  said  bond  conversion, 
to  wit,  the  sum  of  $15,868,200,  has  been  credited  by  defendant 
to  said  profit  and  loss  account  and  is  included  in  the  surplus 
claimed  by  it. 

"  The  defendant  by  its  charter  and  the  laws  of  Utah  is 
authorized  to  issue  preferred  and  common  stock,  and  now 
has  outstanding  995,435  shares  of  the  par  value  of  $99,543,500 
of  preferred  and  2,166,624  shares  of  the  par  value  of  $216,- 
662,400  of  common  stock.  The  articles  of  association  of  said 
corporation  provide  as  follows  with  regard  to  the  respective 
priorities  of  said  two  classes  of  stock:  *  Such  preferred  stock 
shall  be  entitled,  in  preference  and  priority  over  the  common 
stock  of  said  corporation,  to  dividends  in  each  and  every 
fiscal  year,  at  such  rate,  not  exceeding  four  per  cent  per 
annum,  payable  out  of  net  profits,  as  shall  be  declared  by  the 
Board  of  Directors.  Such  dividends  are  to  be  non-cumulative, 
and  the  preferred  stock  is  entitled  to  no  other  or  further  share 
of  the  profits.' 

"  And  it  is  alleged  that  '  in  all  other  respects  said  preferred 
and  said  common  stock  are  entitled  imder  said  Articles  of 
Association  and  the  laws  of  Utah  to  equal  rights  in  said 
corporation  and  its  assets.' 

''  On  January  8,  1914,  the  directors  of  defendant  declared  an 
extra  dividend  upon  its  common  capital  stock,  payable  April  1, 
1914,  consisting  of  the  following  amoimts  upon  each  share: 

"  First.  Three  dollars  in  cash. 

"  Second,  Twelve  dollars  par  value  of  preferred  capital  stock 
of  the  Baltimore  and  Ohio  Railroad  Company,  and 

"  Third,  Twenty-two  dollars  and  fifty  cents  par  value  of  com- 
mon capital  stock  of  the  Baltimore  and  Ohio  Railroad  Company. 

''  The  value  of  the  stocks  and  cash  proposed  to  be  dis- 
tributed by  way  of  such  extra  dividend  is  approximately 
$80,000,000. 
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"  The  dividend  of  four  per  cent  per  annum  has  been 
regularly  declared  and  paid  upon  the  preferred  stock.  Defend- 
ant's board  of  directors  resolved  that  the  extra  dividend 
declared  as  aforesaid  on  January  8,  1914,  was  declared  out  of 
accumulated  surplus  of  defendant,  and  that  the  capital  stock 
of  the  Baltimore  and  Ohio  Railroad  Company  which  should 
be  disposed  of  pursuant  to  said  dividend  declaration  be 
charged  to  defendant's  profit  and  loss  account,  and  expressly 
found  and  declared  that  the  accumulated  unappropriated 
surplus  profits  of  defendant  exceeded  the  amount  necessary 
to  pay  such  dividend.  While  the  complaint  expressly  alleges 
'  that  the  aggregate  value  of  the  assets  of  the  defendant 
exceeds  the  aggregate  amount  of  its  outstanding  capital  stock 
and  liabilities  by  the  amount  of  the  surplus  or  credit  balance 
to  its  said  profit  and  loss  account,'  it  is  claimed  that  the  stock 
of  the  Baltimore  and  Ohio  Railroad  Company  and  the  funds 
from  which  the  proposed  dividend  is  to  be  paid  constitutes  a 
capital  asset  of  the  defendant  and  forms  a  part  of  the  corpus 
of  its  property,  and  that  plaintifif  and  the  other  holders  of 
preferred  stock  are  entitled  to  share  pro  rata  with  the  holders 
of  conmibn  stock  in  any  distribution  of  capital  assets  or 
accretions  of  capital." 

The  question  before  the  court  was  whether  the  distribution 
of  the  Baltimore  and  Ohio  stock  was  a  distribution  of  profits 
or  a  distribution  of  capital,  and  it  was  held  to  be  a  distri- 
bution (even  though  unusual  in  amoimt)  of  accumulated  gains 
or  profits,  which  the  du^ctors  of  a  going  concern  may  at  any 
time  at  their  discretion  divide  among  stockholders  as  income 
on  their  investment.  The  Court  of  Appeals  said  (p.  366): 
"  When  a  corporation  is  organized  it  secures  capital  by  the 
issue  of  shares  of  capital  stock.  The  fimd  or  property  thus 
secured  answers  the  twofold  purpose  of  furnishing  means  for 
carrying  on  the  operations  of  the  corporation  and  also 
security  for  the  payment  of  creditors.  This  capital  stock  is 
carried  as  a  Hability  and  universally,  so  far  as  I  am  aware, 
at  its  par  amount.  It  is  thus  carried  as  a  liability  because 
this  is  the  proper  bookkeeping  entry.  But  aside  from  this, 
such  entry  also  serves  to  emphasize  the  duty  of  the  corpora- 
tion to  keep  its  capital  stock  unimpaired  for  the  protection 
of  those  dealing  with  it.    If  the  operations  of  the  corporation 
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result  in  gains,  such  gains  are  carried  to  the  credit,  not  of 
the  capital  stock  account  bu.t  of  some  other  account  as  surplus 
or  profit  and  loss.  Of  course  they  may  be  capitalized  by 
the  issue  of  stock  against  them  and  sometimes  in  the  cases 
of  certain  corporations  like  banks  or  insurance  corporations 
where  a  certain  ratio  between  assets  and  liabilities  other  than 
to  capital  stock  is  required,  such  surplus  or  profits  may  be 
counted  and  maintained  as  capital  although  not  formally 
capitalized. 

''  In  the  absence  of  some  such  special  consideration  I  think 
we  may  take  notice  that  it  is  the  ordinary  rule  of  corporate 
management  established  by  decisions,  statutes  and  business 
usages  that  the  surplus  of  these  gains  or  profits  beyond  what 
may  be  necessary  to  keep  good  the  liability  to  capital  stock 
which  has  been  issued,  may,  in  the  discretion  of  a  board  of 
directors,  be  distributed  amongst  its  stockholders  as  dividends 
and  returns  on  their  investment." 

Judge  HiscocK  also  quoted  with  approval  (at  p.  372)  from 
the  opinion  in  WiUiama  v.  Western  Union  Telegraph  Co. 
(93  N.  Y.  162)  wherein  it  was  said  (at  p.  191):  "  But  if  it 
can  be  conceived  that  this  was  a  dividend  of  property  within 
the  meaning  of  the  section  of  the  Revised  Statutes  above 
set  out,  then  what  property  did  it  divide?  Not  any  portion 
of  the  capital  of  the  company;  that  remained  intact.  After 
subtracting  the  dividend  there  remained  to  the  company  the 
full  amount  of  its  prior  capital  stock,  to  wit:  Property  to 
the  value  of  $41,073,410.  Such  is  the  finding  of  the  trial 
court,  and  that  cannot  here  be  disputed.  The  company  had 
made  surplus  earnings  which  it  could  have  divided,  but  instead 
of  dividing  them  it  had  invested  them  in  property  to  facilitate 
and  enlarge  its  business;  and  such  property  was  foimd  to  be 
worth  $15,526,590.  That  sum  constituted  its  surplus.  It 
was  commingled  with  the  other  property  of  the  company 
and  used  for  corporate  purposes.  But  it  was  not  beyond  the 
reach  of  the  dividend-making  power  of  the  directors.  They 
could  reclaim  it  for  division  among  the  stockholders,  and, 
if  practicable,  convert  it  into  cash  for  that  purpose.  They 
could  borrow  money  on  the  faith  of  it  and  divide  that.  They 
could  issue  to  the  stockholders  certificates  of  indebtedness, 
redeemable  in  the  future,  representing  their  respective  interests 
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in  such  surplus,  thus,  in  effect,  borrowing  the  same  of  the 
stockholders.  Desiring  to  use  the  surplus  and  add  it  to  the 
permanent  capital  of  the  company,  and  having  lawfully  created 
shares  of  stock,  they  could  issue  to  the  stockholders  such 
shares  to  represent  their  respective  interests  in  such  surplus.^' 

The  referee's  findings  herein,  supported  by  the  proof, 
established  that  the  cash  undistributed  earnings  of  the  Standard 
Oil  Company  (New  Jersey)  from  January  1,  1899  (little  over 
a  month  before  testator's  death),  to  December  1,  1911,  were 
$328,691,788.13,  which  sum  exceeds  by  over  $48,000,000  the 
value  of  the  stocks  distributed.  The  vouchers  of  the  com- 
pany and  its  books  treat  the  distribution  as  one  of  '*  reserve 
profits ''  or  "  accumulated  profits.''  The  laws  of  the  State 
of  New  Jersey  prohibit  the  making  of  any  dividends,  except 
from  surplus  or  from  net  profits  arising  from  the  business  of 
the  corporation  imless  its  capital  stock  was  reduced.  ("  An 
Act  concerning  corporations  [Revision  of  1896],"  N.  J.  Laws 
of  1896,  chap.  185,  §  30,  as  amd.  by  N.  J.  Laws  of  1904, 
chap.  143;  2  Comp.  Stat.  1617,  §  30.) 

Treating  the  distribution  of  stocks  as  an  extraordinary 
dividend,  the  rule  applicable  thereto  is  laid  down  in  Matter 
of  Osborne  (209  N.  Y.  450,  477):  ''  2.  Extraordinary  dividends, 
payable  from  the  accumulated  earnings  of  the  company, 
whether  payable  in  cash  or  stock,  belong  to  the  life  beneficiary, 
unless  they  entrench  in  whole  or  in  part  upon  the  capital  of 
the  trust  fund  as  received  from  the  testator  or  maker  of  the 
trust  or  invested  in  the  stock,  in  w^hich  case  such  extraordinary 
dividends  should  be  returned  to  the  trust  fund  or  apportioned 
between  the  trust  fund  and  the  life  beneficiary  in  such  a  way 
as  to  preserve  the  integrity  of  the  trust  fund.'' 

The  action  of  the  Standard  Oil  Company  (New  Jersey) 
was  the  setting  apart  for  distribution  among  the  stockholders 
by  valid  resolution  of  its  directors  of  a  portion  of  the  cor- 
porate assets  made  available  through  accmnulated  earnings 
and  without  impairing  the  capital  stock  of  the  corporation. 
It  makes  no  difference  with  the  rule  to  be  applied  whether 
the  distribution  is  practically  enforced  or  voluntarily  made. 
{Hazzard  v.  Philips j  173  App.  Div.  431.)  In  the  present 
case  the  particular  course  followed  in  the  distribution  can 
hardly  be  called  compulsory,  as  other  courses  were  left  open 
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by  the  decision  of  the  United  States  Supreme  Court,  even 
if  they  were  less  practicable.  Nor  was  it  necessary  that  the 
resolution  of  distribution  should  be  called  in  terms  a  dividend. 
"  A  division  of  profits  without  the  formality  of  declaring  a 
dividend  is  the  equivalent  of  declaring  a  dividend."  (Hartley 
V.  Pioneer  Iron  Works,  181  N.  Y.  73.) 

In  the  case  at  bar  the  original  shares  of  the  Standard  Oil 
Company  (New  Jersey)  stock  owned  by  the  testator  and 
passing  to  his  trustees  were  not  reduced  either  in  number  or 
value  by  the  distribution,  nor  was  the  capital  of  the  trust 
fund  as  received  from  the  testator  entrenched  upon,  either 
in  whole  or  in  part.  On  the  contrary,  after  this  distribution 
of  stocks  the  book  value  of  the  shares  in  the  Standard  Oil 
Company  (New  Jersey)  was  $281.72  per  share,  while  on 
December  31,  1899,  the  book  value  of  each  share  was  only 
$202.32.  I  am,  therefore,  of  opinion  that  the  integrity  of 
the  trust  fund  having  been  in  no  way  impaired  by  the  dis- 
tribution in  question,  the  shares  of  stock  so  distributed  by 
way  of  extraordinary  dividend  must  be  awarded  to  the  life 
beneficiaries. 

As  the  stocks  distributed  were  the  property  of  the  life 
beneficiaries  from  the  date  of  their  receipt  by  the  trustee, 
the  life  beneficiaries  are,  of  course,  also  entitled  to  all  sub- 
sequent dividends,  distributions  and  subscription  rights  accru- 
ing upon  shares,  and  no  questions  of  apportionment  arise 
in  reference  thereto. 

I  believe  that  the  judgment  appealed  from  should  be  modi- 
fied so  as  to  award  to  the  life  beneficiaries  all  shares  received 
by  the  trustee  upon  the  distribution  by  the  Standard  Oil 
Company  (New  Jersey)  in  December,  1911,  and  January, 
1912,  as  well  as  all  extraordinary  dividends  and  subscription 
rights  made  or  offered  thereafter  by  any  of  the  companies 
whose  stocks  were  so  distributed;  and  as  so  modified,  the 
judgment  should  be  aflSrmed,  with  costs  to  all  parties  who 
have  appeared  on  this  appeal,  payable  out  of  the  trust  fund. 

Judgment  modified  as  stated  in  opinion,  and  as  modified 
aflSrmed,  with  costs  to  all  parties  appearing,  payable  out  of 
the  trust  fund. 

App.  Div.— Vol.  CLXXXI.       39 
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Flinn  Realty  Corporation,  Appellant,  v.  Charter  Con- 
struction Company,  Respondent. 

First  Department,  February  15,  1918. 

Vendor  and  purchaser  —  suit  for  reformation  of  contract  to  exchange 
properties  and  for  specific  performance  —  evidence  —  notice  of 
restrictions  upon  property  —  principal  and  agent — when  knowl- 
edge of  agent  not  imputable  to  principal. 

In  a  suit  to  reform  a  contract  for  the  exchange  of  properties  made  between 
the  plaintiff  and  the  defendant,  and  for  the  specific  performance  of  the 
contract  as  reformed,  it  appeared  that  the  parties  were  to  give  full  covenant 
deeds.  It  was  claimed  by  the  defendant  that  there  were  restrictions  upon 
the  plaintiff's  property  so  that  it  could  not  give  a  full  covenant  deed,  but 
the  plaintiff  claimed  that  the  parties  had  knowledge  of  these  restrictions 
at  the  time  the  contract  was  made,  and  by  inadvertence  they  were  not 
included  therein.  The  alleged  restrictions  consisted  of  a  covenant  that 
all  the  buildings  on  plaintiff's  lots  should  set  back  twenty-five  feet,  and 
that  no  building  should  be  erected  to  cost  less  than  a  certain  amount. 

Held,  on  all  the  evidence,  that  it  is  inconceivable  that  if  said  restrictions 
existed  and  the  facts  were  known  to  the  plaintiff  and  its  attorneys,  the 
contract  could  have  been  drawn  by  counsel  providing  for  a  fuU  covenant 
deed  without  excepting  said  restrictions;  that,  therefore,  a  judgment 
dismissing  the  complaint  upon  the  merits  should  be  affirmed. 

The  fact  that  defendant's  agent  saw  plaintiff's  property  before  the  contract 
was  made,  and  that  the  lots  were  uniform  in  size  and  the  buildings  thereon 
a  imiform  distance  from  the  road  was  not  notice  to  the  defendant  of  the 
restrictions  upon  the  lots,  neither  was  the  knowledge  of  the  broker,  who 
represented  both  parties,  imputable  to  the  defendant. 

Actual  intention  can  only  be  judged  by  actual  knowledge,  not  by  constructive 
knowledge. 

Where  notice  is  a  relevant  fact,  it  cannot  be  imputed  to  the  defendant  for  the 
purpose  of  ascertaining  what  in  fact  was  the  intention  of  the  defendant  at 
the  time  the  contract  was  made. 

As  the  complaint  charges  knowledge  of  the  restrictions,  and  an  intent 
to  provide  for  them  in  the  contract,  and  asks  for  a  reformation  to  that 
extent,  and  includes  no  offer  to  make  compensation  for  the  defects,  the 
judgment  cannot  be  reversed  on  the  ground  that  the  defects  have  been 
waived  and  specific  performance  can  be  decreed  with  compensation. 

Appeal  by  the  plaintiff,  Flinn  Realty  Corporation,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  2d  day  of  August,  1917,  dismissing  the  complaint  on 
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the  merits  upon  the  decision  of  the  court  after  a  trial  at  the 
New  York  Special  Term. 

Edward  M.  GrotU  of  counsel  [Grout  &  Mc  Kinney,  attorneys], 
for  the  appellant. 

Frederick  E.  Anderson  of  counsel  [  Norman  Wilmer  Chandler 
with  him  on  the  brief;  Stoddard  &  Mark,  attorneys],  for  the 
respondent. 

Smith,  J.: 

The  action  is  brought  to  reform  a  contract  made  between 
plaintiff  and  defendant  and  for  a  specific  performance  of  the 
contract  as  reformed. 

The  defendant  owns  some  property  on  Park  avenue. 
The  plaintiff  owns  property  on  Fifth  avenue  and  also  at  Cape 
May,  N.  J.  The  contract  called  for  the  transference  of  these 
properties  by  one  to  the  other,  subject  to  certain  incumbrances, 
named  in  the  contract.  It  then  provided  that  the  parties  were 
to  give  full  covenant  deeds  of  the  property.  It  is  claimed  that 
there  were  restrictions  upon  the  Fifth  avenue  property  and 
also  upon  the  Cape  May  property,  so  that  the  plaintiff  could  not 
give  a  full  covenant  deed  and  for  that  reason  the  contract  was 
rescinded  by  the  defendant  and  it  has  been  so  found  by  the 
trial  court.  The  plaintiff  challenges  this  finding  upon  the 
groimd  that  the  parties  had  other  knowledge  of  these  restric- 
tions at  the  time  that  the  contract  was  entered  into  and  by 
inadvertence  they  were  not  mentioned  in  the  contract,  and 
that  the  contract  should  be  reformed  so  as  to  require  from  the 
plaintiff  the  full  covenant  deed,  subject,  however,  to  these 
restrictions  costing  thereupon. 

Upon  the  oral  testimony  the  conflict  is  clear.  The  defend- 
ant denies  absolutely  that  it  had  any  knowledge  of  these 
restrictions  until  long  after  the  signing  of  the  contract.  The 
evidence  of  the  plaintiff  is  very  uncertain  and  unsatisfactory 
as  to  any  information  imparted  to  the  defendant  at  that 
time.  The  parties  were  represented  by  able  counsel  when 
the  contract  was  drawn  and  to  my  mind  it  is  inconceivable 
if  these  restrictions  existed  upon  the  Cape  May  property, 
and  these  facts  were  known  to  the  plaintiff  and  its  attorneys, 
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that  this  contract  should  have  been  drawn  providing  for  a 
full  covenant  deed  without  excepting  these  restrictions. 
Here  were  a  large  number  of  lots  in  Cape  May.  There  were 
about  twenty  or  twenty-one  houses  upon  these  lots.  They 
all  set  back  from  the  street  about  twenty  or  twenty-five  feet 
and  the  grant  contained  a  covenant  that  they  should  set  back 
twenty-five  feet  and  also  that  no  building  should  be  erected 
on  those  lots  to  cost  less  than  $2,500,  so  that  the  owners  of 
the  lots,  if  the  lots  should  be  sold,  were  precluded  from  building 
garages  upon  them  that  would  cost  less  than  $2,500  and  the 
restrictions  were  material  restrictions  and  materially  affected 
the  value  of  the  property.  Notwithstanding  the  conflict 
in  the  evidence  as  to  the  notice  of  the  restrictions  upon  this 
Cape  May  property,  the  plaintiff  claims  that  there  are  two 
facts  which  prove  beyond  fair  question  that  the  defendant  had 
knowledge. 

First.  The  defendant's  agent,  Guthman,  went  down  to 
Cape  May  and  saw  the  lots  before  the  contract  was  made  and 
he  saw  that  they  were  uniform  in  size  and  the  buildings  at 
a  uniform  distance  from  the  road,  and  plaintiff  insists  that 
was  notice  to  defendant  that  there  were  restrictions  upon 
the  lots.  I  do  not  see  the  force  (rf  this  claim.  It  was  notice 
that  there  was  a  xmiform  plan  upon  which  the  houses  were 
built.  The  houses  were  all  exactly  the  same,  and,  therefore, 
undoubtedly  built  by  the  siame  party.  This  was  not  notice 
that  they  were  required  to  be  built  that  way,  and  at  least 
it  was  not  notice  to  him  that  there  was  any  prohibition  against 
putting  any  building  upon  any  of  these  lots  which  would  cost 
less  than  $2,500. 

Again,  it  is  claimed  that  Tucker,  who  was  in  fact  the 
broker  for  both  parties,  the  broker  for  the  plaintiff  to  sell  his 
property  and  the  broker  for  the  defendant  to  sell  his  property, 
had  knowledge  of  these  restrictions,  and  that  his  knowledge 
was  imputable  to  the  defendant  as  his  principal.  But  Tucker 
had  a  $10,000  interest  in  the  result  of  this  case.  I  do  not 
give  much  force  to  his  claim  that  he  had  knowledge  of  these 
restrictions  and  notified  the  defendant.  As  to  the  fact  of 
constructive  notice  by  reason  of  his  agency,  this  fact  is  without 
significance  because  here  is  a  question  of  actual  intention  and 
actual  intention  can  only  be  judged  by  actual  knowledge  and 
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not  by  constructive  knowledge.  This  contract  cannot  be 
reformed  by  whatever  knowledge  Tucker  may  have  had  and 
to  whatever  extent  that  knowledge  may  be  imputed  to  the 
defendant.  Where  notice  is  a  relevant  fact,  it  cannot  be 
imputed  to  the  defendant  for  the  purpose  of  ascertaining 
what  in  fact  was  the  intention  of  the  defendant  at  the  time 
the  contract  was  made. 

The  plaintiff  perhaps,  as  its  strongest  claim,  insists  that 
upon  October  twenty-firat,  at  least,  the  defendant  and  Guth- 
man  had  full  knowledge  of  these  restrictions  and  upon  October 
twenty-third  wrote  to  a  title  insurance  company  to  insure  the 
title  of  the  property.  This  is  claimed  to  be  an  admission  upon 
the  part  of  the  defendant  that  it  at  all  times  had  knowledge 
of  these  restrictions  and  intended  to  take  the  property  subject 
thereto.  But  there  is  just  as  strong  an  inference  that  defend- 
ant found  this  fact  out  in  time  and  was  willing  to  proceed  with 
the  contract  and  waive  these  restrictions.  It  has  been  held 
under  some  circumstances  that  proceeding  with  negotiations 
after  knowledge  of  defects  is  a  waiver  of  those  defects,  and  that 
the  plaintiff  can  have  specific  performance  upon  paying 
compensation  therefor.  But  the  difficulty  in  reversing  this 
judgment  upon  claim  of  waiver  is  that  that  is  not  the  theory 
of  the  complaint.  The  complaint  charges  knowledge  of  these 
restrictions  and  an  intent  to  provide  for  them  in  the  contract 
and  asks  for  a  reformation  of  the  contract  to  that  extent. 
No  offer  to  make  compensation  for  the  defects  is  included  in 
the  complaint  and  the  case  was  not  tried  upon  the  theory  of 
waiver,  nor  was  it  argued  in  this  court  upon  that  theory  and 
no  authorities  are  cited  to  sustain  such  a  claim.  We  cannot 
now  reverse  the  judgment  on  the  ground  that  the  defects  have 
been  waived  and  specific  performance,  can  be  decreed  with 
compensation. 

I  am  imable  to  see  how  these  extraneous  facts  strengthen 
the  plaintiff's  testimony  sufficiently  to  come  within  the  rule 
to  authorize  the  reformation  of  the  contract.  As  I  have  said, 
I  do  not  believe  it  was  known  to  these  parties  at  the  time  or  it 
certainly  would  have  been  included  in  the  contract.  Whether 
a  cause  of  action  must  be  proven  beyond  a  reasonable  doubt 
or  whether  it  must  be  proven  by  evidence  that  is  clear  and 
convincing,  in  either  case  the  proof  does  not  measure  up  to  tbq 


Digitized  by 


Google 


614  KiRscH  V.  Pacific  Commercial  Co.,  Inc. 

First  Department,  February,  1918.  [Vol.  181. 

requirements  of  the  law  and  the  judgment  must  be  aflbmed. 
It  becomes  unnecessary  to  consider  the  objections  to  the 
title  of  the  Fifth  avenue  property. 
The  judgment  should  be  aflSrmed,  with  costs. 

Clarke,  P.  J.,  Dowling,  Page  and  Shearn,  JJ.,  concurred. 

Judgment  affirmed,  with  costs. 


Jacob  A.  Kirsch,  Appellant,  v.  Pacific  Commercial  Com- 
pany, Inc.,  Respondent. 

First  Department,  February  15,  1918. 

Sale  —  action  by  purohaser  for  failure  of  defendant  to  deliver 
merchandise  —  defense  —  inability  to  make  shipment  because 
of  war  conditions  —  erroneous  charge  as  to  duty  of  purchaser 
to  go  into  open  market  and  actuaUy  purchase  the  merchandise. 

Where  in  an  action  by  a  purohaser  of  Manohurian  garlic,  for  the  failure 
of  the  defendant  to  deliver  the  same,  the  defendant  claimed  that  it  was 
unable  by  reason  of  war  conditions  to  have  the  goods  shipped,  and  that 
it  is  relieved  from  liability  under  the  provision  of  the  contract  that  if  the 
seller  is  unable  to  make  shipment  on  account  of  the  embargo  against  the 
exportation  of  food  products  or  other  unavoidable  delays  beyond  control, 
the  contract  is  void,  and  the  court  charged  that  it  was  the  duty  of  a  party 
under  similar  circumstances  to  go  into  the  open  market  and  buy  and 
charge  the  defendant  simply  for  the  balance,  it  was  reversible  error  to 
refuse  a  request  to  charge  further  that  the  law  does  not  require  the 
purchaser  to  go  into  the  open  market  and  actually  purchase  the  merchan- 
dise, as  the  jury  might  have  understood  from  a  refusal  to  so  change  that 
the  court  had  intended  that  the  plaintiff  could  not  have  any  recovery  if 
he  did  not  go  into  the  open  market  and  buy. 

Appeal  by  the  plaintiff,  Jacob  A.  Kirsch,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  7th 
day  of  March,  1917,  upon  the  verdict  of  a  jury,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  14th  day  of 
February,  1917,  denying  plaintiff's  motion  for  a  new  trial 
made  upon  the  minutes. 

Henry  L.  Franklin,  for  the  appellant. 

Clarke  M.  Rosecrantz  of  coimsel  [SvUivan  &  Cromwell^ 
attorneys],  for  the  respondent. 
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Smith,  J.: 

The  defendant's  agent  offered  to  sell  to  the  plaintiff  1,000 
cases  of  Manchurian  garlic,  each  case  to  contain  100  pounds. 
The  deliveries  were  to  be  made  in  three  equal  installments  in 
November  and  December  of  1915,  and  January  of  1916. 
There  was  a  provision  in  the  contract  that  if  the  seller  is  unable 
to  make  shipment  on  accoimt  of  embargo  against  the  exporta- 
tion of  food  products  or  other  unavoidable  delays  beyond 
control,  the  contract  is  void.  No  shipments  were  made  in 
November,  December  or  January  as  specified  in  the  contract. 
Upon  February  twenty-fifth  a  shipment  of  garlic  was  sent  to 
San  Francisco,  which  was  offered  to  the  plaintiff,  but  the 
plaintiff  had  already  commenced,  his  action  and  refused  to 
accept  the  same.  The  defendant's  answer  to  the  plaintiff's 
claim  is  that  it  was  unable  by  reason  of  war  conditions  to 
get  its  goods  shipped  until  February  25,  1916;  that  it  made 
inquiry  of  the  four  principal  transport  lines  and  also  that  it 
sought  through  a  broker  to  find  any  other  means  to  obtain 
transportation,  and  it  claims  to  be  relieved  under  the  pro- 
visions of  the  contract  that  the  contract  was  to  become  void 
through  any  unavoidable  delay.  This  question  was  properly 
submitted  to  the  jury  because  the  evidence  was  the  evidence 
of  the  principal  of  the  defendant,  who  was  interested  in  the 
event  of  the  action,  and  also  because  there  was  evidence 
of  a  shipment  of  a  small  quantity  of  bristles  during  the  period 
in  which  the  defendant  claims  to  have  been  unable  to  have 
shipped  this  garUc.  It  is  sworn  that  the  garlic  was  pur- 
chased and  ready  for  shipment  but  that  it  was  not  shipped 
simply  because  of  inability  to  get  transportation.  There 
was  evidence  that  garUc  could  be  bought  in  the  market  which 
was  substantially  as  good  garlic  as  this  Manchurian  garUc 
for  about  eleven  cents. 

In  the  court's  charge  to  the  jury  upon  the  question  of 
damages  the  court  said:  "  If  you  know  that  I  am  going  to 
break  my  contract  in  failing  to  deliver  to  you  a  certain  com- 
modity, and  that  commodity  is  right  here  in  the  open  market, 
or  something  equally  as  good,  it  is  your  duty  to  go  out  and 
buy  it  and  hold  me  for  the  balance,  but  you  cannot  sit  down 
idly,  you  cannot  refuse  to  move  your  hand,  and  then  come  in 
and  claim  the  whole  amount,  and  the  contention  upon  the 
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part  of  the  defendant  in  this  case  is  that  this  proof  shows 
that  there  was  a  great  similarity  in  the  various  grades  of  this 
garlic  material,  and  that  the  plaintiff,  if  he  had  suffered  any 
loss  as  claimed  by  him,  could  have  gone  out  into  the  open 
market  and  bought  the  Italian,  the  Spanish  or  something 
equally  as  good,  and  tendered  that,  or  at  least  made  an  attempt 
to  tender  that  to  his  so-called  customer." 

After  this  charge  the  attorney  for  the  plaintiff  requested 
the  court  to  charge:  "  I  ask  your  Honor  to  charge  the  jury 
that  the  law  does  not  require  the  purchaser  to  gp  into  the  open 
market  and  actually  purchase  the  merchandise." 

The  court  refused  to  charge  any  further  than  it  already  had 
charged  upon  that  subject  and  to  this  an  exception  was  taken. 

It  seems  to  me  clear  that  the  plaintiff  was  entitled  to  have 
this  request  charged.  The  court  had  theretofore  charged  that 
it  was  the  duty  of  a  party  imder  similar  circumstances  to  gp 
into  the  open  market  and  buy  and  charge  the  defendant  simply 
for  the  balance.  The  jury  might  weU  have  understood  from 
his  refusal  to  charge  this  request  that  it  had  intended  to  put 
that  obligation  upon  the  plaintiff,  and  that  he  could  not  have 
any  recovery  if  he  did  not  go  into  the  market  and  buy.  The 
jury  rendered  a  verdict  of  no  cause  of  action  and  it  cannot  be 
said  that  they  were  not  misled  by  this  erroneous  refusal  to 
charge  as  requested. 

The  judgment  and  order  must  be  reversed  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event  of  the 
action. 

Scott,  Laughlin,  Bowling  and  Davis,  JJ.,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to 
appeUant  to  abide  event. 
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Samuel  Roseff,  Appellant,  t^.  Helen  A.  Beals,  Respondent. 

Seoond  Departanent,  February  1,  1918. 

Landlord  and  tenant  —  action  for  rent  —  oral  agreement  of  landlord 
to  make  improvement!  —  erroneous  charge. 

Where  a  landlord  sues  to  recover  rent  and  the  tenant  defends  on  the  ground 
that  there  was  an  oral  agreement  contemporaneous  with  the  lease  that, 
it  was  not  to  take  effect  until  the  landlord  had  made  certain  improve- 
ments, it  was  error  for  the  court  to  refuse  to  charge  that  if  the  repairs 
were  to  be  made  during  the  term  of  the  lease  the  jury  must  not  consider 
the  evidence  as  to  the  oral  agreement,  there  being  proof  which  made 
the  request  to  charge  germane. 

Appeal  by  the  plaintiff,  Samuel  Roseff,  from  a  judgment 
of  the  City  Court  of  Mount  Vernon  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  the  City  Court  of  Mount 
Vernon  on  the  23d  day  of  February,  1917,  dismissing  the  com- 
plaint on  the  merits  upon  the  verdict  of  a  jury,  and  also  from 
an  order  entered  in  said  clerk's  office  on.  the  same  day  deny- 
ing plaintiff's  motion  for  a  new  trial  made  upon  the  minutes. 

Stephen  Holden  [James  H.  Cavarumgh  with  him  on  the  brief], 
for  the  appellant. 

J.  E.  Quinriy  for  the  respondent. 

Jenks,  p.  J.: 

In  this  action  by  a  landlord  to  recover  rent  imder  a  written 
lease,  the  defendant  pleaded  inter  alia  that  prior  to  and 
at  the  time  of  the  making  of  the  written  agreement  of  lease 
the  parties  further  covenanted  and  agreed  that  said  lease 
should  not  take  effect  or  be  in  force  xmtil  the  plaintiff  should 
install  an  adequate  heating  apparatus  in  the  dwelling  house 
on  said  premises  and  make  other  repairs  to  the  premises, 
particularly  to  the  roof  and  to  the  plumbing  system.  The 
lease  was  silent  on  this  matter.  The  jury  returned  a  genial 
verdict  for  the  defendant. 

The  learned  court  refused  imder  exception  to  charge  the 
jury  that  if  the  repairs  alleged  to  be  made  to  the  plumbing, 
to  the  roof,  and  installation  of  the  new  heating  system,  were 
to  be  made  during  the  term  of  the  lease,  they  must  not  con- 
sider the  evidence  as  to  the  oral  agreement.    There  was 
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proof  that  made  the  request  gennane.  I  think  that  the 
exception  was  well  taken.  (Greene  v.  Ker,  48  Misc.  Rep.  609, 
citmg  Hall  v.  Beston,  16  id.  528;  26  App.  Div.  105;  afifd., 
165  N.  Y.  632,  on  opinions  below.) 

The  judgment  and  order  of  the  City  Court  of  Moimt  Vernon 
should  be  reversed  and  a  new  trial  ordered,  costs  to  abide  the 
event. 

Thomas,  Putnam,  Blackmar  and  Kelly,  JJ.,  concurred. 

Judgment  and  order  of  the  City  Court  of  Mount  Vernon 
reversed  and  new  trial  ordered,  costs  to  abide  the  event. 


In  the  Matter  of  Herman  L.  Roth,  an  Attorney,  Respondent. 

First  Department,  February  15,  1918. 

Attorney  and  client  —  charges  of  professional  misconduct  in 
inducing  client  to  sign  deed  of  trust  and  execute  contingent  fee 
agreement  not  sustained  —  attorney  severely  censured  for  com- 
mingling trust  fund  with  his  own  and  using  same  and  for  making 
certain  investments  —  effect  of  prior  good  reputation  in  com- 
munity and  lack  of  wUlful  dishonesty. 

Charges  against  an  attorney  at  law  of  professional  misconduct  in  inducing 
his  client  to  sign  a  deed  of  trust  and  an  agreement  for  a  contingent  fee 
of  twenty-five  per  cent  of  whatever  he  might  be  able  to  secure  for  her 
in  the  settlement  of  her  husband's  estate,  held,  not  to  have  been  sustained 
by  the  evidence. 

Said  attorney  should  be  severely  censured,  however,  for  commingling  the 
trust  fund  with  his  own,  and  at  times  using  it  as  his  own,  and  also  for 
investing  the  funds  in  second  mortgages  and  in  corporate  stock. 

The  fact  that  said  attorney  appears  to  have  maintained  a  good  reputation 
in  the  community  and  does  not  appear  to  have  been  guilty  of  willful 
dishonesty  has  protected  him  from  more  severe  disciplinary  measures. 

Disciplinary  proceedings  instituted  by  the  Association  of 
the  Bar  of  the  City  of  New  York. 

John   G,   Jackson  of  counsel   [Einar   Chrystie,   attorney], 
for  the  petitioner. 

Frederic  Cyrus  Levbuscher,  f'T  t  :r^  losDondent. 
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Per  Curiam: 

This  is  a  disciplinary  proceeding  instituted  by  the  Associa- 
tion of  the  Bar  of  the  City  of  New  York.  The  respondent  is 
a  man  of  mature  age  who  has  been  a  member  of  the  bar  for 
over  twenty  years.  He  is  charged  with  misconduct  in  his 
professional  relations  with  one  Grace  V.  Grosz,  now  deceased. 
Mrs.  Grosz'  husband  died  suddenly  on  December  19,  1911, 
and  in  a  few  days  afterwards  she  consulted  the  respondent  as 
to  her  aflfairs  which  she  desired  him  to  take  in  charge.  There 
seems  to  have  been  some  doubt  at  that  time  as  to  how  much 
the  husband's  estate  would  amoimt  to,  and  Mrs.  Grosz  also 
apprehended  that  her  deceased  husband's  relatives  might 
contest  her  right  to  administer  the  estate  and  to  enjoy  it. 
She  had  no  money  with  which  to  pay  a  retainer  and  it  was 
ultimately  agreed,  in  writing,  that  respondent  should  retain 
twenty-five  per  cent  of  whatever  he  might  be  able  to  secure 
for  her.  There  was  some  contest  before  the  surrogate  as  to 
who  should  be  appointed  administrator  and  it  was  finally 
agreed  that  one  Edward  Schwartz,  an  office  associate  of  the 
respondent,  and  one  Arthur  J.  Grosz,  a  brother  of  the  deceased 
husband  should  be  appointed  administrators.  Mrs.  Grosz 
had  contracted  such  habits  that  it  was  deemed  inadvisable  by 
all  concerned  in  her  welfare  that  she  should  have  control  of 
whatever  might  come  to  her  from  her  late  husband's  estate, 
and  with  the  full  concmxence  and  approval  of  her  father,  and 
her  other  nearest  relative,  it  was  arranged  that  she  should 
execute,  as  she  did,  a  trust  agreement  to  respondent  whereimder 
she  should  receive  the  income  during  her  life,  and  at  her  death 
the  principal  should  be  divided  between  certain  nephews  and 
nieces.  At  the  same  time  that  Mrs.  Grosz  executed  this 
trust  deed,  she  also  executed  the  agreement  that  resi>ondent 
should  retain  the  contingent  fee  above  referred  to  for  his 
services.  Thus  respondent  assumed  towards  Mrs.  Grosz  the 
dual  relationship  of  attorney  and  trustee. 

The  charges  against  the  respondent  are  that  he  was  guilty 
of  misconduct  in  obtaining  from  Mrs.  Grosz  the  execution  of 
the  trust  agreement  and  retainer,  in  having  converted  to  his 
own  use  some  of  the  money  received  by  him  pursuant  to 
the  terms  of  the  trust  agreement,  and  in  having  improperly 
managed  and  invested  the  trust  estate.    With  reference  to 
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the  execution  of  the  trust  deed  the  gravamen  of  the  charge 
is  that  Mrs.  Grosz  was  not  in  a  mental  condition  when  she 
executed  it  to  know  what  she  was  doing.  The  referee  finds 
this  charge  unsustained,  and  the  same  conclusion  was  arrived 
at  by  a  referee  appointed  by  the  Supreme  Court  in  a  proceed- 
ing wherein  the  respondent  was  called  upon  to  account.  The 
evidence  seems  to  justify  these  conclusions,  especially  since 
the  execution  of  the  trust  deed  was  known  to  and  approved  of 
by  Mrs.  Grosz'  relatives  who  were  interested  in  the  protection 
of  the  estate.  The  exaction  of  a  contingent  fee  of  twenty- 
five  per  cent  appears  in  the  light  of  the  subsequent  history 
of  the  case  to  have  been  unreasonable.  But  it  could  not 
be  known  when  the  agreement  was  made  just  what  difficulties 
might  be  in  the  way  of  collecting  the  estate,  and,  as  the  ofiidal 
referee  justly  observes  in  the  circumstances  as  they  existed 
at  the  time,  the  opinion  of  fair-minded  men,  well  qualified 
to  judge,  might  well  have  differed  as  to  the  reasonableness 
of  the  fee  agreed  upon.  In  the  accounting  proceeding  already 
referred  to  the  amount  which  would  have  been  received  by 
respondent  under  this  agreement  has  been  reduced  by  one- 
half,  and  he  has  made  a  settlement  on  this  basis.  We  think 
he  should  be  acquitted  of  intentional  misconduct  in  inducing 
his  client  to  sign  the  agreement  for  the  contingent  fee. 

The  charge  of  conversion  of  the  funds  is  based  upon  a 
practice  by  the  respondent  which  we  have  often  had  occasion 
to  condemn  xmder  like  circumstances.  That  is  that  he 
commingled  these  funds  with  his  own  by  depositing  them  in 
his  personal  bank  accoimt  upon  which  he  drew  from  time  to 
time  for  his  own  purposes  without  taking  care  to  see  that  there 
always  remained  in  the  account  a  sufficient  sum  to  cover  the 
amoimt  of  the  trust  fund  for  which  he  was  then  responsible. 
It  appears  that  on  several  occasions,  at  least,  his  bank  accoimt 
did  not  represent  sufficient  funds  to  make  good  the  trust 
estate  for  which  he  was  at  the  time  chargeable.  This  practice 
resulted  in,  at  least,  a  technical  conversion  of  the  fund  to  his 
own  uses,  and  is  deserving  of  severe  censiu^.  Fortunately  it 
does  not  appear  to  have  resulted  in  any  loss  to  the  estate. 
The  official  referee  also  finds  that  the  respondent  was  censurable 
for  having  invested  part  of  the  funds  in  second  mortgages  and 
in  stock  of  a  certain  corporation.    In  this  view  we  entirely 
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concur,  notwithstandiiig  the  deed  of  trust  was  so  drawn  as  to 
vest  a  wide  discretion  in  the  trustee  in  regard  to  investments. 
The  respondent  does  not  appear  to  have  been  actuated  by  any 
desire  to  make  a  personal  profit  by  these  investments,  but  to 
have  been  influenced  by  a  desire  to  gain  a  larger  income  from 
the  fund  than  could  have  been  obtained  from  more  con- 
servative investments.  Here  again  the  estate  fortunately 
has  not  suffered  any  ultimate  loss.  In  conclusion  we  are  of 
opinion  that  in  so  far  as  the  respondent  has  been  charged  with 
professional  misconduct  in  inducing  his  client  to  sign  the  deed 
of  trust  and  the  contingent  fee  agreement  the  chaises  are  not 
sustained.  But  in  so  far  as  he  commingled  the  trust  fimd 
with  his  own,  and  at  times  used  them  as  if  they  were  his 
own,  and  in  so  far  as  he  made  the  investments  referred  to  he  is 
entitled  to  the  severe  censure  of  the  court  which  is  hereby 
passed  upon  him. 

That  no  more  severe  disciplinary  measure  is  taken  is  due  to 
the  fact  that  respondent  appears  to  have  maintained  a  good 
reputation  in  the  community,  and  does  not  appear  to  have 
been  guilty  of  willful  dishonesty. 

•Present  —  Clarke,  P.  J.,  Lauohlin,  Bowling,  Smith  and 
Page,  JJ. 

Respondent  censured.    Order  to  be  settled  on  notice. 


Joseph  Schenker,  Respondent,  v.  Rita  Pearl  Schenker, 

Appellant. 

First  Department,  Fehniaiy  15,  1918. 

Husband  and  wife  —  aetlon  to  annul  marriage  upon  ground  that 
wife  had  husband  Uving  —  defense  —  validity  of  divorce  procured 
in  another  State  without  personal  service  of  process  upon  or 
appearance  of  defendant. 

The  oourtB  of  the  State  of  the  last  matrimonial  domicile  oan  grant  a  decree 
of  divorce  without  personal  service  of  process  upon  or  the  appearance  of 
the  defendant  therein,  where  the  constructive  service  of  process  is  made  in 
accordance  with  the  laws  of  that  State,  and  such  a  decree  is  entitled  to 
full  faith  and  credit  in  the  courts  of  oJl  tjie  States  of  the  Union. 
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Henoe,  where  in  an  action  to  annul  a  marriage  between  the  plaintiff  and 
defendant,  on  the  ground  that  the  defendant  at  the  time  the  marriage  was 
solemnized  had  a  husband  living,  it  appears  that  the  plaintiff  and  defend- 
ant were  married  in  South  Carolina;  that  prior  thereto  the  defendant 
had  procured  a  divorce  from  her  former  husband  in  the  State  of  Alabama, 
their  last  matrimonial  domicile;  that  the  defendant,  who  was  then  a 
resident  of  the  State  of  Mississippi,  was  not  personally  served  and  did 
not  appear,  but  was  served  by  publication  and  by  mail,  a  judgment  in 
favor  of  the  plaintiff  should  be  reversed. 

Appeal  by  the  defendant,  Rita  Pearl  Schenker,  from  an 

'  interlocutory  judgment  of  the  Supreme  Court  in  favor  of  the 

^plaintiff,  entered  in  the  office  of  the  clerk  of  the  coimty  of  New 

York  on  the  10th  day  of  July,  1917,  upon  the  decision  of  the 

court  after  a  trial  at  the  New  York  Special  Term. 

The  judgment  annulled  the  marriage  between  the  parties. 

Abraham  M.  Davis  of  counsel  [Harry  Bloomy  attorney], 
for  the  appellant. 

J.  William  Hilly  for  the  respondent. 

Page,  J.: 

This  action  was  to  annul  a  marriage  between  the  plaintiff 
and  defendant,  on  the  groimd  that  the  defendant,  at  the 
time  the  marriage  was  solemnized,  was  the  wife  of  Nathan 
Beiman,  who  was  then  living.  The  facts  in  this  case  are 
stipulated  and,  briefly  stated,  are  as  follows:  The  plaintiff 
and  defendant  were  married  in  South  Carolina  in  August, 
1904,  and  lived  and  cohabited  together  as  husband  and 
wife.  On  the  25th  day  of  Jime,  1916,  the  plaintiiBf  voluntarily 
abandoned  the  defendant  and  has  since  failed  and  refused  to 
live  and  cohabit  with  her.  There  is  no  issue  of  the  marriage. 
The  defendant,  on  the  25th  day  of  August,  1889,  was  married 
to  one  Nathan  Beiman  in  the  city  of  Chicago,  111.,  and  lived 
and  cohabited  with  him  a  number  of  years  after  said  noarriage. 
The  place  of  their  last  matrimonial  domicile  was  in  the  State 
of  Alabama.  The  said  Beiman  removed  from  the  State  of 
Alabama  to  the  State  of  Mississippi,  and  the  defendant  lived 
separate  and  apart  from  her  said  husband  and  subsequently 
commenced  an  action  for  divorce  against  him  in  the  City 
Court  of  Birmingham,  Ala.,  which  resulted  in  a  decree  of 
divorce.    Personal  service  of  process  was  not  made  on  said 
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Beiman,  nor  did  he  appear  in  the  said  action.  Service  was, 
however,  made  by  publication  and  by  mail.  At  the  time 
the  action  was  commenced  and  when  the  decree  was  granted 
Beiman  was  not  a  resident  of  Alabama,  but  was  a  resident  of 
the  State  of  Mississippi;  but  the  defendant  was  a  resident  of 
the  State  of  Alabama,  which  was  the  State  of  the  last  matri- 
monial domicile.  At  the  time  of  the  marriage  of  the  plain- 
tiff and  defendant,  Beiman  was  alive,  and  no  other  decree  of 
divorce  of  any  court  than  that  of  the  City  Court  of  Birming- 
ham was  ever  granted.  The  marriage  has  been  annulled  upon 
the  groimd  that  the  decree  of  divorce  granted  by  the  City 
Court  of  Birmingham  was  null  and  void  and  of  no  effect. 

The  courts  of  this  State  have  been  reluctant  to  give  full 
faith  and  credit  to  the  decrees  of  divorce  granted  by  the  courts 
of  other  States  where  it  appeared  that  process  was  not 
personally  served  on  the  defendant,  or  that  the  defendant 
did  not  appear  in  the  action,  upon  the  groimd  of  public  policy; 
but  it  has  been  recognized  that  "  this  rule  of  public  policy  is 
enforcible  only  for  the  protection  of  the  citizens  of  this  State." 
(Kaufman  v.  Kaufman,  177  App.  Div.  162,  164.)  It,  there- 
fore, might  be  suflScient  in  this  case  to  hold  that  a^,  at  the 
time  the  action  for  divorce  was  pending  in  the  Alabama 
court,  neither  of  the  parties  thereto  was  a  citizen  of  this 
State,  and  neither  the  plaintiff  nor  defendant  herein  was  a 
citizen  of  this  State  when  the  marriage  was  solemnized  in 
South  Carolina,  this  rule  of  public  policy  did  not  apply  and 
that  the  marriage,  being  lawful  in  South  Carolina,  was  valid 
and  could  not  be  questioned  in  this  State.  But  the  Supreme 
Court  of  the  United  States,  which  is  the  ultimate  authority, 
has  definitely  decided  that  the  courts  of  the  State  of  the  last 
matrimonial  domicile  can  grant  a  decree  of  divorce  without 
personal  service  of  process  upon,  or  the  appearance  of,  the 
defendant  therein,  where  the  constructive  service  of  process 
was  made  in  accordance  with  the  laws  of  that  State,  and 
that  such  a  decree  is  entitled  to  full  faith  and  credit  in  the 
courts  of  all  the  States  of  the  Union.  {Athertan  v.  Atherton, 
181  U.  S.  155;  Haddock  v.  Haddock,  201  id.  562;  Thompson 
V.  Thompson,  226  id.  651,  561.)  The  judgment  in  this  case 
contravenes  this  rule  as  laid  down  in  these  cases  and  must  be 
reversed. 
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The  defendant  counterclaimed  for  a  decree  of  separation 
with  maintenance.  As  the  amount  to  be  awarded  for  mainte- 
nance is  not  stipulated,  nor  any  facts  upon  which  an  award 
thereof  could  be  predicated  stated  in  the  record,  although 
the  fact  of  the  abandonment  is,  we  cannot  award  the  judgment. 
There  will,  therefore,  have  to  be  a  new  trial.  The  inter- 
locutory judgment  is  reversed,  with  costs  to  the  appellant, 
and  a  new  trial  ordered. 

Clarke,  P.  J.,  Laughlin,  Scott  and  Shbarn,  JJ.,  concurred. 

Judgment  reversed,  with  costs  to  appellant,  and  new  trial 
ordered.    Order  to  be  settled  on  notice. 


William  J.  Logan,  Respondent,  v.  Fidblity-Phenix  Fire 
Insurance  Company,  Appellant. 

First  Department,  February  1,  1918. 

Pleading  —  complaint  aUaging  loan  of  stock  returnable  on  demand 
pursuant  to  valid  express  contract  and  praying  equitable  relief  — 
demurrer  —  failure  to  state  cause  of  action  at  law  —  effect  of 
prior  Judgment  holding  contract  invalid. 

A  oomplaint  which  shows  that  the  plaintiff  pursuant  to  the  terms  of  a  valid 
express  oontraot  executed  by  the  defendant's  president,  loaned  stocks 
to  it  returnable  on  demand,  and  alleges  that  plaintiff  was  induced  to 
enter  into  said  contract  by  reliance  upon  certain  false  statements  by 
defendant's  president,  and  that  the  defendant  instead  of  using  the  stock 
to  borrow  money  for  a  certain  specified  purpose,  pledged  it  and  used 
the  money  obtained  for  other  purposes,  and  that  the  pledgee  thereafter 
sold  the  stock,  does  not  state  a  cause  of  action  for  an  accounting,  and 
since  there  was  no  allegation  that  any  demand  had  ever  been  made  for 
the  return  of  the  stock,  it  does  not  even  state  a  cause  of  action  at  law 
and  is,  therefore,  demurrable. 

The  court  was  not  boimd,  under  the  drcumstanoes,  to  hold  the  contract 
invalid  on  its  face,  because  it  was  so  held  in  another  action  between  the 
same  parties. 

Appeal  by  the  defendant,  Fidelity-Phenix  Fire  Insurance 
Conaipany,  fronai  an  order  of  the  Supreme  Court,  made  at  the 
New  York  Special  Term  and  entered  in  the  office  of  the  clerk 
of  the  coimty  of  New  York  on  the  2d  day  of  October,  1917, 
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overniliDg  a  demurrer  to  the  complaint  and  granting  plaintiff 
judgment  on  the  pleadings. 

Elihu  Boot  of  counsel  [Damd  Rumaey  with  him  on  the 
brief],  for  the  appellant. 

Anson  Beard  of  counsel  [Giffordy  Hobbs  &  Beard,  attorneys], 
for  the  respondent. 

Shearn,  J.: 

The  defendant  has  appealed  from  an  order  granting  plain- 
tiff^s  motion  to  overrule  a  demurrer  to  the  complaint,  inter- 
posed on  the  ground  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

The  complaint,  after  alleging  the  broad  and  entirely 
sufficient  power  of  Sheldon,  as  president  of  the  Phenix  Insurance 
Company,  derived  both  by  the  terms  of  its  charter  and  by 
the  custom  of  the  business,  to  warrant  him  in  making  the 
contract  of  borrowing  which  is  set  forth  in  the  complaint, 
alleges  the  making  of  a  contract  between  the  plaintiff  and  the 
Phenix  Insurance  Company,  acting  through  Sheldon,  its 
president,  by  which  the  stock,  which  is  the  subject  of  this 
action,  was  borrowed  by  the  Phenix  Insurance  Company 
under  an  agreement  to  return  the  stock  on  demand.  It  is 
alleged  that  the  plaintiff  was  induced  to  enter  into  the  contract 
by  reliance  upon  certain  statements  made  by  Sheldon  con- 
cerning the  business  of  the  company,  the  occasion  for  the 
loan  and  the  use  which  the  defendant  intended  to  make 
of  the  loan,  which  statements  were  untrue.  Fmiher,  that 
plaintiff  delivered  the  stock  "  to  the  said  Sheldon  as  president, 
and  for  the  account,  of  said  Phenix  Insurance  Company," 
and  that  ''  the  said  Sheldon,  as  president  of  said  Phenix 
Insurance  Company,  at  the  same  time  delivered  to  plaintiff 
a  receipt  for  the  said  shares  of  stock,  of  which  the  following  is 
a  copy: 

"  New  York,  October  27, 1909. 

"  Received  of  Mr.  Wm.  J.  Logan,  fourteen  hundred  (1400) 
shares  of  Am.  Sugar  Refining  Co.  com.  stock,  for  acct.  of 
Phenix  Insurance  Co.,  to  be  returned  on  demand. 

"  GEORGE  P.  SHELDON,  PresidenL" 
App.  Div.— Vol,  OLXXXI.       40 
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The  complaint  further  allies  that  plaintiff  subsequently 
ascertained  the  falsity  of  Sheldon's  statements  and  that, 
instead  of  the  company  having  used  the  stock  to  borrow 
$145,000  for  the  purpose  of  transferring  certain  reinsurance, 
Sheldon  borrowed  that  sum  on  the  loaned  stock  and  by  "  the 
use  of  practically  all  of  the  aforesaid  sum  of  one  hundred  and 
forty-five  thousand  dollars  (S145,000) "  paid  a  $10,000 
indebtedness  of  the  Phenix  Insurance  Company  and  com- 
pleted the  perfonnance  of  a  contract  under  which  that  com- 
pany was  obligated  to  purchase  $200,000  face  value  of  New 
York  city  bonds,  which  were  thereby  actually  purchased  by 
the  company  and  were  delivered  into  its  treasury.  The 
complaint  further  alleges  that  the  pledgee  from  whom  Sheldon 
borrowed  the  $145,000  thereafter  sold  plaintiff's  pledged 
stock  and  paid  the  $145,000  loan  from  the  proceeds  of  the 
sale.  The  complaint  demands  judgment  that  it  be  ascertained 
through  an  accounting  what  part  of  the  $145,000  borrowed  by 
Sheldon  on  plaintiff's  stock  was  used  for  the  benefit  of  defend- 
ant and  foimd  its  way  into  defendant's  treasury  through  the 
aforesaid  transactions  and  that  plaintiff  have  judgment 
for  the  amount  so  ascertained. 

It  is  insisted  on  behalf  of  the  plaintiff  that  this  is  an  equitable 
action  to  trace  the  assets  or  money  by  which  the  defendant 
was  imjustly  enriched  and  to  compel  defendant  to  account 
for  that  part  of  plaintiff's  money  which  was  used  for  the 
company's  benefit.  On  the  other  hand,  the  defendant  main- 
tains that  on  the  face  of  the  complaint  a  valid  express  contract 
appears  under  which  the  Phenix  Insurance  Company  is 
obligated  to  retium  plaintiff's  stock  on  demand,  and  that 
the  existence  of  such  a  valid  express  contract  precludes  any 
recovery  of  benefits  derived  from  the  stock.  Id  deter- 
mining which  contention  is  correct,  we  are  confined  to  the 
allegations  in  the  complaint.  Conceding,  as  the  demurrer 
does,  the  broad  power  of  Sheldon  to  borrow  stock  for  the 
use  of  the  company,  it  cannot  be  seriously  denied  that  the 
complaint  sets  forth  a  complete,  express  and,  on  its  face, 
a  perfectly  valid  contract  obligating  the  defendant  to  return 
the  borrowed  stock  on  demand.  It  is  not  alleged  that  any 
demand  was  ever  made  for  the  return  of  the  stock,  but  it  does 
clearly  appear  that  unless  the.  defendant  returns  the  stock 
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on  demand  it  will  be  liable  to  respond  in  damages  as  for  a 
conversion.  Under  such  circimistances,  of  course  it  is  of  no 
concern  to  the  plaintiff  what  use  the  defendant  has  made  of 
the  borrowed  stock  or  what  benefit  it  has  received  therefrom. 
Where  plaintiff  shows  that  pursuant  to  the  terms  of  a  valid 
express  contract  he  has  loaned  stocks  returnable  on  demand, 
no  basis  is  laid  for  any  accounting.  Before  answer,  a 
complaint  praying  equitable  relief  for  which  no  basis  is  laid 
and  showing  a  cause  of  action  at  law  is  demurrable.  (Low  v. 
Swartwaut,  171  App.  Div.  725.)  But  this  complaint  does  not 
even  state  a  cause  of  action  at  law  because  of  the  failure 
to  allege  a  demand  for  the  return  of  the  borrowed  stock. 
Neither  are  we  concerned  with  any  implied  contract,  for  the 
express  contract  precludes  the  existence  of  an  implied  con- 
tract. (Gauld  V.  Lipman,  4  Misc.  Rep.  78;  Work  v.  Beachf 
53  Hun,  7.) 

But,  it  is  said,  the  coiurt  should,  in  spite  of  the  broad  allega- 
tions of  Sheldon's  power  and  authority,  hold  the  contract 
to  be  invalid  on  its  face,  because  it  was  decided  in  another 
action  between  the  same  parties  (161  App.  Div.  404)  that  the 
contract  was  invalid.  It  is  further  said  that  the  position  of 
the  defendant  is  illogical  and  untenable,  if  not  unconscionable, 
in  that  having  succeeded  in  another  action  in  having  the 
contract  declared  to  be  invalid  it  is  now  seeking  to  defeat  the 
plaintiff  by  asserting  that  the  contract  is  valid.  In  making 
this  argument  plaintiff's  counsel  either  fails  or  refuses  to 
appreciate  that  in  the  other  case  the  defendant,  on  a  trial  of 
the  merits,  established  as  a  fact  that  Sheldon  did  not  have  the 
power  to  make  the  contract  sued  on,  whereas  here  the  defend- 
ant is  merely  dealing  with  a  question  of  law  on  demurrer, 
where  it  is  compelled  to  admit  the  allegations  of  authority. 
Notwithstanding  the  adjudication  upon  the  trial  of  the  other 
case,  the  plaintiff  has  again  alleged  that  the  contract  was 
authorized  and  has  set  forth  facts  which,  when  uncontroverted, 
show  on  their  face  that  he  did  have  authority.  There  is  no 
allegation  in  the  complaint  showing  what  were  the  pleadings 
in  the  other  case,  what  the  facts  were  that  were  litigated, 
the  scope  of  the  issues,  or  what  was  decided.  If  the  plaintiff 
is  really  proceeding  upon  the  theory  of  unjust  enrichmcAt, 
growing  out  of  the  use  by  the  defendant  for  its. benefit  of 
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money  obtained  from  the  plaintiflf  pursuant  to  a  contract 
negotiated  by  Sheldon,  as  president,  in  excess  of  or  without 
authority,  the  facts  should  be  so  alleged,  instead  qi  setting  out 
what  appears  on  its  face  to  be  a  perfectly  valid  express  contract 
negotiated  under  broad  and  sufficient  powers. 

Other  interesting  questions  are  raised  by  the  learned  counsel 
for  the  defendant,  but  it  is  unnecessary  to  pass  upon  them 
in  the  present  state  of  the  complaint. 

The  order  should  be  reversed,  with  ten  dollars  costs  and 
disbursements,  and  the  motion  to  overrule  the  defendant's 
demmrer  to  the  complaint  denied,  with  ten  dollars  costs, 
with  leave  to  plaintiflf  to  amend  the  complaint  within  twenty 
days  after  notice  of  entry  of  the  order  of  reversal. 

Clarke,  P.  J.,  Laughlin,  Scott  and  Page,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs,  with  leave  to  plain* 
tiff  to  amend  on  payment  of  costs. 


John  A.  Wolff,  Respondent,  v.  United  Drug  Company, 

Inc.,  Appellant. 

First  Department,  February  1,  1918. 

Malicious  prosecution  —  reTarsible  error  —  suggestions  to  Jury  and 
admission  of  evidence  as  to  arrest  of  plaintift  on  another  charge 
for  which  defendant  was  not  responsible  —  right  of  counsel  to 
draw  inferences  from  evidence. 

Where,  in  an  action  for  malloioiis  prosecution  based  upon  an  arrest  of  the 
plaintiff  for  laroeny,  it  appeared  that  at  the  time  of  the  arrest  he  was 
already  in  custody  upon  a  charge  of  having  cocaine  in  his  possession, 
upon  which  he  was  convicted,  the  laroeny  charge  having  been  dropped, 
and  there  was  no  evidence  that  the  defendant  had  anything  to  do  with 
the  investigation  of  the  narcotic  charge  or  with  the  arrest  of  the  plaintiff 
thereon,  it  was  reversible  error  for  the  plaintiff's  counsel  from  the 
beginning  of  the  case  to  the  end  to  suggest  to  the  jury  that  the  defendant 
was  responsible  for  the  narcotic  charge  and  to  introduce  evidence  over 
objection  of  the  oiroumstanoes  attending  the  search  of  plaintiff's  residence 
in  aid  of  the  narcotic  charge,  which  evidence  preceded  the  arrest  of  the 
pb^uutiff  on  tibic  cbsirge  ofjaroeny. 
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While  counsel  has  a  right  to  draw  his  own  inferences  from  the  evidence, 
a  verdict  cannot  stand  based  even  in  part  upon  utterly  improper  and 
unwarranted  inferences  from  irrelevant  and  improper  evidence. 

Pagb,  J.,  and  Clarke,  P.  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  United  Drug  Company,  Inc., 
from  a  judgment  of  the  Supreme  Court  m  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  6th  day  of  July,  1917,  upon  the  verdict  of  a  jury 
for  $3,000,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  same  day  denying  defendant's  motion  for  a  new 
trial  made  upon  the  minutes,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  20th  day  of  July,  1917,  denying  a 
similar  motion. 

James  A.  0^ Gorman  of  counsel  [Cornelius  J.  Smyth  with  him 
on  the  brief;  0^ Gorman,  Battle  &  Vandiver,  attorneys],  for  the 
appellant. 

Lowen  E.  Ginn  of  counsel  [Joseph  0.  /SA:inw6r,  attorney], 
for  the  respondent. 

Shearn,  J.: 

When  the  arrest  for  larceny  was  made,  upon  which  is  based 
this  action  for  malicious  prosecution,  the  plaintiff  was  already 
in  custody  in  the  police  station,  having  been  arrested  earlier 
in  the  same  evening  by  officers  of  the  police  drug  squad  upon 
the  charge  of  having  cocaine  in  his  possession  without  a 
pharmacist's  record.  The  larceny  charge  was  dropped  with- 
out a  hearing  and  the  detention  of  the  plaintiff  pending  bail 
was  directly  due  to  the  narcotic  charge,  which  proceeded  to 
a  judgment  of  conviction  and  suspended  sentence.  There  is 
not  a  particle  of  evidence  that  the  defendant  had  anything 
whatsoever  to  do  with  the  investigation  of  the  narcotic  charge, 
or  with  the  arrest  of  the  plaintiff  upon  that  charge.  It  clearly 
appeared  that  the  narcotic  charge  first  came  to  the  attention 
of  the  defendant  when  the  officers  visited  defendant's  general 
offices,  inquiring  for  the  plaintiff  as  a  result  of  the  receipt  by 
the  police  authorities  of  an  anonymous  letter  signed  "  A  heart- 
broken wife  "  complaining  of  the  plaintiff,  and  charging  him 
with  supplying  her  husband  with  cocaine.  Nevertheless, 
the  plaintiff's  coimsel,  from  the  b^inning  of  the  case  to  the 
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end,  without  any  evidence  to  warrant  him  in  so  doing,  per- 
sisted in  suggesting  to  the  jury  that  the  defendant  was  back 
of  and  responsible  for  the  narcotic  charge  and,  over  the  repeated 
objection  of  the  defendant,  introduced  in  evidence  all  of  the 
circumstances  attending  the  search  of  plaintiff's  residence  on 
a  search  warrant  in  aid  of  the  narcotic  charge,  and  all  of  the 
distressing  and  humiliating  circumstances  attending  the 
search  and  the  arrest  of  the  plaintiff  on  that  charge.  In  his 
opening  narrative,  referring  to  the  search  on  the  narcotic 
charge,  plaintiff's  counsel  stated  that  plaintiff  asked  the 
officers,  "Who  was  back  of  this,"  and  started  to  say,  " They 
told  him  —  "  when  defendant's  counsel  interposed  an  objec- 
tion, which  was  overruled  and  exception  taken.  Thereupon 
plaintiff's  counsel  promised  to  connect  the  statement  with 
the  defendant  (which  he  never  did)  and  proceeded:  "They 
suggested  to  him  '  You  know  who  you  are  working  for.' " 
Proceeding  with  the  examination  of  the  plaintiff  and  referring 
to  the  visit  of  the  officers  making  a  search  for  the  narcotics, 
plaintiff's  counsel  asked:  "  State  now  briefly,  if  you  will,  as 
slowly  and  in  such  a  tone  of  voice  so  that  the  jury  will  hear 
you,  what  took  place."  This  was  objected  to  but  the  objection 
was  overruled  and  exception  taken.  Plaintiff  proceeded  to 
describe  the  search  and  relate  all  that  the  officers  said.  Defend- 
ant's counsel  again  objected  but  was  overruled.  Plaintiff 
then,  referring  to  a  paper  exhibited  to  him  by  one  of  the 
officers,  said,  "  I  had  a  chance  to  see  this  letter  and  I  read  it, 
in  heavier  tjrpe;  it  was  a  typewritten  letter,  the  letter, '  Riker- 
H^eman  ' —  Q.  One  of  the  officers  had  handed  you  a  paper 
to  read;  is  that  what  you  mean?  A.  Yes,  sir."  Objection 
was  again  made  and  overruled.  Plaintiff  then  proceeded  to 
describe  the  search  as  continued  in  the  presence  of  his  mother 
and  daughter  and  related  a  conversation  between  himself  and 
his  daughter.  Defendant's  counsel  continued  to  object  but 
was  overruled.  Plaintiff's  coimsel  proceeded:  "Go  right 
along  and  speak  loud  so  that  these  men  can  hear  it,  what  was 
said  to  you,  after  you  asked  '  Who  is  behind  it?  '  A.  They 
said,  '  Well,  you  know  who  you  are  working  for? '  I  said, 
'  Yes.'  They  said,  '  For  who? '  I  said  '  Riker-Hegeman 
Company.'  "  Objection  was  again  taken  and  overruled  with 
exception  to  the  defendant.     Plaintiff's  counsel  proceeded: 
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"  Q.  Go  on  from  the  time  that  you  say  these  men  were  m  the 
hall  talking  to  themselves  and  they  asked  you  if  you  had  any 
friends,  go  right  on  from  that,  what  took  place?  A.  Finally 
they  says,  '  You  will  have  to  come  along,  where  is  your  coat; 
put  on  your  coat,  we  will  have  to  take  you  along.'  Then  my 
little  girl  started  to  cry  and  said,  '  Don't  take  my  daddy 
away.'  "  On  defendant's  objection  and  motion  the  court 
first  struck  this  out,  but  upon  the  claim  of  plaintiff's  cotmsel 
that  he  was  entitled  to  show  "  the  entire  atmosphere  of  that 
search,"  the  court  reversed  its  ruling  and  allowed  this  evidence 
of  "  atmosphere  "  to  remain  in  the  record  "  on  the  subject  of 
damages."  All  of  this  evidence,  it  will  be  noted,  had  to  do 
with  the  search  and  arrest  on  the  narcotic  charge,  with  which 
the  defendant  was  unconnected,  and  it  all  preceded  the  arrest 
of  the  plaintiff  on  the  charge  of  larceny,  which  was  the  subject 
of  this  action.  In  summing  the  case  up,  plaintiff's  counsel 
persisted  in  his  attempt  to  inject  "  atmosphere  "  into  the 
case  and  inflame  the  jury  against  the  defendant,  which  he 
characterized  as  a  "  damnable  corporation  "  by  arguing  that, 
although  "  it  is  not  proven  in  this  case,"  the  inference  was  that 
the  defendant  had  written  the  anonymous  letter  to  the  police 
signed  "  A  heartbroken  wife  "  in  order  to  obtain  a  search  of  the 
plaintiff's  premises  and  discover  whether  he  had  been  stealing 
its  property.  This  was  further  calculated  to  saddle  upon 
the  defendant  responsibility  for  the  humiliation  and  mental 
anguish  of  the  plaintiff,  occasioned  by  the  search  of  his  premises 
and  his  arrest  in  the  presence  of  his  mother  and  daughter  upon 
the  narcotic  charge.  Although  plaintiff's  counsel  disclaimed 
asking  for  any  damages  on  this  accoimt,  he  took  every  step 
suggested  by  ingenuity  to  fasten  these  irrelevant  facts  in  the 
minds  of  the  jury.  While  counsel  has  a  right  to  draw  his  own 
inferences  from  the  evidence,  a  verdict  cannot  stand  based 
even  in  part  upon  utterly  improper  and  unwarranted  infer- 
ences from  irrelevant  and  improper  evidence.  All  of  the 
evidence  above  quoted  was  improperly  received  and,  together 
with  the  opening  statement  and  the  closing  argument  of 
plaintiff's  coimsel,  plainly  presents  a  case  of  seeking  to  induce 
a  verdict  by  resort  to  the  atmosphere  smrounding  another 
case  rather  than  by  reliance  upon  evidence  relevant  to  the 
case  on  trial.    This  may  well  have  affected  not  only  the  award 
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of  damages  but  the  jury's  finding  upon  the  issues  of  malice 
and  want  of  probable  cause. 

In  my  opinion,  the  judgment  and  order  should  be  reversed  and 
a  new  trial  ordered,  with  costs  to  appellant  to  abide  the  event. 

Laxjohun  and  Scott,  JJ.,  concurred;  Clarke,  P.  J,,  and 
Page,  J.,  dissented. 

Page,  J.  (dissenting): 

The  action  was  for  malicious  prosecution.  The  plaintiff 
was  in  the  employ  of  the  defendant,  then  known  as  the  Riker- 
Hegeman  Company.  Two  or  three  weeks  prior  to  the  insti* 
tution  of  the  prosecution  a  police  officer  called  at  the  general 
office  of  the  company  and  inquired  if  they  had  any  one  in  their 
employ  by  the  name  of  John  A.  Wolflf,  giving  his  address.  He 
was  referred  to  John  E.  Wilson,  of  whom  the  officer  made  the 
inquiry,  and  stated  that  the  police  department  had  received 
an  anonymous  letter  signed  "  A  heartbroken  wife ''  charging 
that  a  man  of  that  name  had  sold  her  husband  cocaine  and 
that  he  was  employed  in  one  of  the  Riker-H^eman  stores. 
Wilson  informed  the  officer  that  they  had  such  a  man  in  their 
employ  and  told  him  where  he  was  so  employed,  and  also 
informed  the  officer  that  they  had  missed  articles  from  several 
of  the  stores  in  which  Wolff  had  been  employed  and  the  officer 
replied  that  they  were  going  to  watch  Wolff  and  see  if  he  was 
selling  narcotics,  and  if  they  found  any  articles  marked  Riker- 
Hegeman  when  they  searched  his  place  that  they  would 
notify  him,  and  Wilson  thereupon  gave  the  officer  the  tele- 
phone number  of  his  residence.  After  watching  Wolff  the 
officers  searched  his  apartment  and  foimd  a  phial  containing 
cocaine  and  arrested  Wolff  taking  him  to  the  station  house. 
Thereafter  they  communicated  with  Wilson  that  in  the 
course  of  their  search  they  had  found  a  number  of  articles 
marked  Riker-Hegeman,  and  Wilson  then  went  with  the 
officers  to  Wolff's  apartment  and  identified  these  articles  and 
went  with  the  officers  to  the  police  station  where  Wolff  was 
then  detained  on  the  charge  of  having  narcotics  in  his  pos- 
session. Wolff  was  brought  out  of  his  cell  and  Wilson  made 
a  charge  against  him  of  grand  larceny  of  these  articles.  Wolff 
was  arraigned  on  the  charge  of  grand  larceny  and  held  for 
examination  on  a  short  affidavit  of  the  police  officer,  stating 
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that  he  had  arrested  WolflF  on  the  charge  of  grand  larceny 
which  he  believed  he  had  conunitted  from  the  information 
received  from  John  E.  Wilson,  and  requested  that  Wolff  be 
held  imtil  he  could  produce  Wilson  and  other  witnesses.  Two 
days  later  Wolff  was  brought  before  the  court  for  examination 
and  no  one  appearing  against  him  was  discharged.  Thereafter 
Wolff  was  held  in  bail  for  the  Special  Sessions  and  convicted 
of  the  charge  of  being  a  pharmacist  and  having  narcotics  in 
his  possession  without  a  license  and  sentence  suspended. 

Upon  the  trial  the  defendant  offered  no  evidence  and 
the  case  was  sent  to  the  jury  with  an  excellent  charge  by 
the  trial  justice.  The  most  serious  question  in  this  case 
is  the  liability  of  the  defendant  for  the  act  of  Wilson.  It 
was  shown  that  Wilson  had  no  personal  acquaintance  with 
Wolff,  hence  had  no  purpose  of  his  own  to  serve.  He  was 
shown  to  have  held  a  position  in  the  general  offices  of  the 
company  and  not  alone  were  the  facts  in  relation  to  his 
activities  in  this  case  proved,  but  also  that  he  was  the  head 
of  the  employment  department.  He  was  clearly  acting  in  the 
master's  interest  and  not  in  his  own.  I  think  the  plaintiff 
made  a  prima  fade  case.  This  portion  of  the  case  was  sub- 
mitted to  the  jury  in  a  careful  charge,  the  judge  impressing 
them  that  they  could  not  find  a  verdict  for  the  plaintiff  unless 
Wilson  was  acting  within  the  scope  of  his  employment.  The 
evidence  is  sufficient  to  sustain  the  verdict.  It  is  also  clear 
that  Wilson  acted  without  probable  cause.  He  made  no 
investigation  to  ascertain  whether  these  articles  had  been 
purchased,  but  assumed  that  as  some  articles  had  been  missing 
from  the  stores  •  in  which  Wolff  was  employed  any  articles 
found  in  his  possession  which  had  once  been  the  property  of  the 
Riker-Hegeman  Company  must  have  been  stolen.  Charges 
thus  recklessly  made  without  investigation  imply  malice. 

It  is  claimed,  however,  that  the  judgment  should  be  reversed, 
because  the  plaintiff's  attorney  stated  in  his  opening  that  the 
defendant  was  responsible  for  the  charge  against  the  plaintiff 
of  having  narcotics  in  his  possession,  and  in  his  summation 
attempted  to  inject  atmosphere  in  the  case  to  inflame  the  jury, 
and  also  that  it  was  error  to  allow  the  details  of  the  search  of 
the  premises  to  be  given.  This  search  was  not  made,  however, 
solely  for  the  purpose  of  securing  evidence  in  the  narcotic 
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case,  but,  at  Wilson's  request,  was  also  for  the  purpose  of 
securing  evidence  which  resulted  in  the  grand  larceny  charge. 
What  occurred  during  the  search  was  a  part  of  the  res  gesUB 
of  this  case  as  it  was  of  the  narcotic  case.  Plaintiff's  counsel, 
did  state  in  his  opening  that  he  would  show  that  the  defend- 
q,nt  was  responsible  for  the  anonymous  letter,  which  he  failed 
to  do  although  evidence  was  brought  out  that  the  police 
oflBcers  had  by  their  answers  to  the  plaintiff's  questions,  and 
exhibiting  the  defendant's  letterhead,  lead  him  to  infer  that 
the  defendant  was  responsible  for  the  charge.  In  his  sum- 
mation plaintiff's  attorney,  after  detailing  circumstances  that 
were  in  the  evidence,  in  regard  to  the  writing  of  the  letter, 
Wilson's  action,  and  that  such  a  course  could  have  been 
adopted  for  the  purpose  of  getting  the  narcotic  squad  to 
search  the  premises  without  liability  to  them,  distinctly 
said:  "  I  say,  of  course,  it  is  not  proven  in  this  case  that 
that  is  the  fact,  but  there  is  the  evidence,  and  that  that 
evidence  excited  in  me  that  deduction,  my  mind  went  to 
the  end.  I  am  led  to  believe  that  that  may  be  the  very 
thing  that  happened  in  this  case."  There  was  no  objection 
taken  to  the  summation  at  the  trial,  nor  was  any  request 
to  charge  made  bearing  upon  this  phrase.  In  my  opinion  to 
reverse  a  judgment  because  we  do  not  think  that  the  inference 
that  counsel  drew  from  the  evidence  is  justified,  when  he 
has  expressly  stated  that  they  are  his  inferences  and  not 
proof,  would  be  going  beyond  any  reasonable  requirement. 

In  my  opinion  the  verdict  was  not  excessive  and  no  reversi- 
ble ^CTOT  committed.    The  judgment  should  be  affirmed. 

Clarke,  P.  J.,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to 
appellant  to  abide  event. 
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In  the  Matter  of  Proving  the  Last  Will  and  Testament  of 
George  H.  Huber,  Deceased,  as  a  Will  of  Real  and 
Personal  Property. 

Gsoroe  Huber  Thomson  and  Others,  Appellants;  Emma  M. 
Huber  and  Others,  Respondents. 

First  Department,  February  1,  1918. 

Will  —  probate  —  **  examination  "  of  subscribing  witnesses  —  reason 
for  admitting  wiU  to  probate  contrary  to  testimony  of  subscribing 
witnesses. 

Under  section  2611  of  the  Code  of  Civil  Procedure,  providing  that  *'  Before 
a  written  will  is  admitted  to  probate,  two,  at  least,  of  the  subscribing 
witnesses  must  be  produced  and  examined,  if  so  many  are  within  the 
State,  and  competent  and  able  to  testify,"  an  '*  examination  "  contem- 
plates such  a  particular  inquiry  into  the  facts  and  circumstances  sur- 
rounding the  execution  as  is  calculated  to  satisfy  the  smrogate  that  the 
will  is  genuine,  and  that  it  was  validly  executed.  Merely  asking  a 
witness  to  identify  his  signature  is  not  a  sufficient  compliance  with 
the  Code. 

The  mere  fact  that  such  witness  was  recalled  before  the  trial  was  concluded 
at  the  instance  of  a  si)ecial  guardian,  and  asked  certain  questions  which 
had  nothing  to  do  with  the  factum  of  the  will,  did  not  constitute  a 
sufficient  examination. 

Furthermore,  it  was  an  abuse  of  discretion  not  to  permit  said  witness  to 
be  recalled  for  crose-examination,  as  it  would  have  been  unjust  to  compel 
the  contestants  to  make  him  their  own  witness. 

The  reason  for  providing  that  two  subscribing  witnesses  must  be  produced 
and  examined  before  a  will  is  admitted  to  probate  is  that  the  surrogate 
may  be  satisfied  by  proof  that  the  requirements  of  law  were  observed 
in  the  execution  and  publication  of  the  instrument. 

When  two  witnesses  are  available,  both  must  testify  to  the  publication 
of  the  will  by  the  testator,  and  that  they  signed  it  at  his  request,  although 
it  has  been  held  that  not  every  fact  concerning  the  due  execution  of  the 
will  need  be  testified  to  by  each  witness. 

The  reason  for  permitting  a  will  to  be  admitted  contrary  to  the  testimony 
of  the  subscribing  witnesses,  where  the  court  is  satisfied  that  it  was 
properly  executed  is,  that  otherwise  a  premium  would  be  put  on  the 
**  holding  up  "  of  an  estate  under  threat  by  the  witness  to  testify  against 
due  execution. 

Appeal  by  George  Huber  Thomson  and   others   from  a 
decree  of  the  Surrogate's  Court  of  the  coimty  of  New  York, 
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entered  in  the  office  of  said  Sxirrogate's  Court  on  the  13th 
day  of  July,  1917,  admitting  to  probate  a  paper  purporting 
to  be  the  last  will  and  testament  of  George  H.  Huber, 
deceased. 

Alfred  E.  Hinricha,  for  Alfred  E.  Hinrichs,  as  special 
guardian  for  the  appellant  Carrie  T.  Coe,  an  incompetent. 

Frederick  J.  Moses  of  counsel  [Jdbish  HolmeSy  laham  Render^ 
eon  and  Thomas  M.  Healy  with  him  on  the  brief;  Moses  & 
Henderson  and  Thomas  M.  Healy ,  attorneys],  for  the  appellants 
Thomson  and  Thiel. 

Max  Bemsteiny  for  Max  Bernstein,  as  special  guardian  for 
the  appellants  Vera  Bauman  and  others,  infants. 

Morgan  J,  O^Brien  of  counsel  [Albert  B.  Boardman  and 
J.  Sidney  Bernstein  with  him  on  the  brief;  J.  Sidney  Berrir 
stein,  attorney],  for  the  respondent  Emma  M.  Huber. 

Sheabn,  J.: 

George  H.  Huber,  the  testator,  died  at  the  age  of  seventy- 
two  from  Bright's  disease,  from  which  he  had  been  suiffering 
for  eight  or  nine  years.  His  will,  which  has  been  probated, 
was  executed  on  the  night  of  June  18,  1916.  For  about  a 
week  prior  thereto  the  testator  had  been  confined  to  his  house 
imder  the  daily  care  of  his  physician,  Dr.  Scofield.  On  June 
eighteenth  he  was  so  sick  that  the  doctor  called  into  con- 
sultation Dr.  Winters.  In  the  afternoon  testator's  personal 
attorney,  M.  Carl  Levine,  called  at  the  house,  as  he  had  done 
daily  for  several  days,  and  in  the  evening  both  Dr.  Scofield 
and  the  lawyer  were  again  sent  for.  When  the  doctor  arrived 
he  foimd  Mr.  Huber  in  a  weaker  condition  than  he  had  ever 
seen  him  before.  He  was  then  suffering  from  dropsy  of  the 
lungs  to  such  an  extent  that  he  had  to  be  propped  up  in  bed 
in  order  to  get  his  breath.  Later  Mr.  Levine  arrived  and 
went  to  the  bedroom.  Dr.  Scofield  testified  that  he  heard 
Mr.  Huber  give  the  lawyer  -instructions  for  drawing  the  will. 
Mr.  Levine  contradicts  the  doctor  and  says  that  he  requested 
the  doctor  to  leave  the  room  and  that  no  one  was  in  the 
room  while  he  received    the   testator's  instructions.    Mr, 
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Levine  went  into  the  dining  room  and  wrote  out  the  will  in 
the  presence  of  Mrs.  Huber  and  one  Albert  J.  Ean,  an 
employee  of  the  testator.  The  will  bears  evidence  on  its  face 
of  having  been  very  hastily  written.  In  the  second  clause 
the  Hicksville  Opera  House  was  devised  "  to  my  brothers 
Andrew,  Lewis  and  the  children  of  my  dead  sisters  equally 
share  and  share  alike  (including  also  Eliza  Theil).''  The 
words  in  parentheses  were  written  in  after  the  draft  and  before 
execution.  It  will  be  noted  that  the  names  of  the  children 
are  not  given.  Yet  the  lawyer  wished  to  have  the  names 
of  the  children  and  tried  with  Mrs.  Huberts  assistance  to 
get  them  out  of  the  family  bible,  but  could  not  because  they 
were  written  in  German  script.  The  fact  that  he  did  not 
go  to  Mr.  Huber  and  ask  him  the  names  of  these  children  is 
quite  significant  as  to  the  condition  that  Mr.  Huber  was  in, 
for  the  lawyer  admittedly  wanted  the  names.  It  also  appears 
that  while  the  draftsman  put  in  "  sisters  "  the  decedent  had 
only  one  sister.  As  a  fatal  attack  of  Bright's  disease  ends 
in  coma,  in  spite  of  the  fact  that  the  testator  lingered  four 
days  it  appears  from  the  foregoing  that  the  circmnstances 
of  the  execution  of  the  will  warranted  full  investigation. 
This  was  further  warranted  by  the  fact  that  this  hastily 
prepared  document  devised  the  entire  estate,  except  the  opera 
house  above  referred  to  (and  $200  to  the  Lutheran  Cemetery), 
to  testator^s  wife,  whereas  in  1912  Mr.  Huber  had  made  a 
will  by  which,  after  making  minor  bequests,  he  created  a 
trust  in  the  residue  of  his  estate,  and  provided  that  his  widow 
should,  during  her  life,  have  at  least  fifty  per  cent  of  the 
income  and  in  the  discretion  of  the  trustees  seventy  per  cent. 
Michael  L.  Thiel  and  George  Huber  Thomson,  the  latter 
claimed  to  be  an  illegitimate  son  of  Mr.  Huber,  were  each  to 
receive  fifteen  per  cent  of  the  income  during  the  life  of  the 
widow.  After  the  death  of  the  widow,  Michael  Thiel  would 
receive  fifteen  per  cent  of  the  principal  and  the  balance  would 
go  to  George  Huber  Thomson.  The  evidence  is  that  the 
testator  was  very  fond  of  George  Huber  Thomson  and  nothing 
had  occiured  to  bring  about  a  rupture.  There  is  also  evidence 
that  as  late  as  May  30, 1916,  the  testator  told  one  Schafhauser, 
who  had  been  the  manager  of  Huberts  Casino  for  seventeen 
years,  that  he  felt  that  he  had  little  time  left  to  live,  that 
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he  had  his  affairs  all  in  shape  and  that  ''  lawyer  Hasbrouck  " 
had  the  will,  which  "  fixed  it  '*  so  that  Mrs.  Huber  could  not 
get  the  principal  but  would  have  a  certain  income;  and  that 
he  said:  "  Georgie  is  a  Huber,  all  right.  He  is  my  son. 
*  *  *  I  am  obliged  to  look  after  Georgie."  These  circum- 
stances are  stated  to  show  that  the  contest  in  the  Surrogate's 
Court  was  a  genuine  one  and  that  the  circumstances  attend- 
ing the  execution  of  the  deathbed  will  were  such  as  to  require 
careful  investigation. 

The  witnesses  to  the  will  in  question  were  Dr.  Scofield 
and  one  John  Schlaefer  and  his  wife  Anna.  On  the  trial  the 
proponent  called  Dr.  Scofield  and  he  was  examined  at  great 
length  concerning  the  factum  of  the  will  and  the  surrounding 
circumstances.  While  his  testimony  was  shaken  in  some 
particulars  and  contradicts  that  of  Mr.  Levine,  who  was  also 
called  and  testified  quite  fully  concerning  the  circumstances, 
Dr.  Scofield's  testimony  is  quite  persuasive  that  the  testator 
was  of  sound  mind  and  understood  what  he  was  doing  and 
that  all  formalities  were  duly  observed.  The  two  other 
witnesses,  the  Schlaefers,  were  in  the  court  room  during  the 
trial.  Before  either  was  called  as  a  witness,  the  attorney  for 
the  proponent  endeavored  to  read  the  will  to  the  jury,  but 
the  contestants'  objection  on  the  groimd  that  the  factum  had 
not  been  proved  by  two  witnesses  was  sustained.  Thereupon, 
the  proponents  called  John  Schlaefer,  showed  him  the  will 
and  asked  him  the  one  question,  referring  to  the  words 
"John  Schlaefer,  206  East  115th  Street,  New  York  City," 
"  I  ask  you  whose  handwriting  those  words  and  those  numerals 
are?"  Schlaefer  answered,  "Mine."  Proponents'  counsel 
then  said,  "  That  is  all,"  and  contestants'  counsel  said, 
"  No  questions."  Proponents  then  called  Mr.  Levine  and, 
after  his  testimony  was  concluded,  proponents'  counsel  began 
to  read  the  will  to  the  jury  when  he  was  interrupted  with  the 
objection  that  it  had  not  been  authenticated  by  the  testimony 
of  two  subscribing  witnesses.  Contestants'  counsel  called 
attention  to  the  fact  that  proponents'  trial  counsel  had  stated 
at  the  opening  of  the  trial,  and  later  had  reiterated,  that  it 
was  his  intention  to  waive  the  probative  force  and  value 
of  the  attestation  clause.  The  objection  was  overruled  and 
the  will  was  read,  whereupon  contestants'  counsel  requested 
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to  have  Schlaefer  recalled  for  cross-examination.  This  was 
refused  by  the  surrogate,  who  said  that  the  contestants  might 
call  Schlaefer  as  their  own  witness,  whereupon  the  proponents 
rested. 

It  is  quite  apparent  from  the  forgoing  that  neither  ^de 
wished  to  be  responsible  for  any  testimony  to  be  given  by 
Schlaefer  and  that  each  side  was  endeavoring  to  force  the 
other  side  to  produce  and  examine  the  witness.  The  facts 
back  of  it  all  are  not  in  evidence,  but  it  appears  from  the 
offer  of  proof,  subsequently  made,  that  Schlaefer  had  appar- 
ently solicited  both  sides  to  bribe  him  by  intimating  that  if 
he  told  the  truth  it  would  appear  that  Mr.  Huber  did  not 
know  what  he  was  doing  when  he  signed  the  will;  that  he 
was  propped  up  in  bed  and  the  paper  was  put  before  him 
as  an  important  paper  that  his  lawyer  wanted  him  to  sign; 
that  he  gave  no  directions  as  to  what  was  to  go  into  it;  that 
he  did  not  declare  it  to  be  his  will  or  ask  the  witnesses  to 
sign  it. 

Section  2611  of  the  Code  provides  that  "  Before  a  written 
will  is  admitted  to  probate,  two,  at  least,  of  the  subscribing 
witnesses  must  be  produced  and  examined,  if  so  many  are 
within  the  State,  and  competent  and  able  to  testify."  Anna 
Schlaefer  was  not  called  although  in  the  court  room. 

There  is  thus  presented  the  question  whether  the  produc- 
tion of  John  Schlaefer  and  merely  asking  him  to  identify  his 
signature  was  such  an  "  examination "  as  the  Code  con- 
templates and  requires.  We  think  that  it  is  quite  clear  that 
it  was  not.  ^ 

It  is  not  necessary  to  resort  to  the  law  dictionaries  to 
determine  what  the  word  "  examination  "  means,  either  as 
used  in  this  statute  or  as  commonly  imderstood.  For  the 
better  security  of  property  rights  and  protection  against 
fraud,  the  Legislature  has  provided  that  certain  requirements 
shall  be  observed  in  the  execution  and  publication  of  a  will. 
(See  Decedent  Estate  Law  [Consol.  Laws,  chap.  13 ;  Laws  of 
1909,  chap.  18],  §  21.)  These  requirements  are  few  and 
simple,  but  they  are  essential.  The  reason  for  providing 
that  two  subscribing  witnesses  must  be  produced  and 
examined  before  a  written  will  is  admitted  to  probate 
is    that   the    surrogate    may    be    satisfied    by    proof    that 
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the  requirements  of  law  were  observed  in  the  execution 
and  publication  of  the  paper  propounded  as  a  will.  If  the 
mere  proof  of  the  genuineness  of  the  signatures  of  the  sub- 
scribing witnesses  constituted  an  "  examination  "  within  the 
statute,  that  would  be  tantamount  to  admitting  a  will  on 
the  force  of  the  attestation  clause  alone,  without  any  testi- 
mony as  to  the  circumstances.  Such  a  rule  would  render 
meaningless  and  purposeless  section  2614  of  the  Code,  pro- 
viding: "Before  admitting  a  will  to  probate,  the  surrogate 
must  inquire  particularly  into  all  the  facts  and  circimistances, 
and  must  be  satisfied  with  the  genuineness  of  the  will,  and 
the  validity  of  its  execution."  An  "  examination "  under 
section  2611  of  the  Code  contemplates  such  a  particular  inquiry 
into  the  facts  and  circumstances  siuroimding  the  execution 
as  is  calculated  to  satisfy  the  surrogate  that  the  will  is  genuine 
and  that  it  was  vaUdly  executed.  But,  the  respondents 
point  out,  it  has  been  held  that  not  every  fact  concerning 
the  due  execution  of  the  will  ;ieed  be  testified  to  by  each 
witness.  True,  but  certainly  when  two  witnesses  are  avail- 
able, both  must  testify  to  tjie  publication  of  the  will  by  the 
testator  and  that  they  signed  it  at  his  request.  Then,  too, 
it  is  suggested  that,  as  the  will  may  be  admitted  to  probate 
contrary  to  the  testimony  of  both  the  subscribing  witnesses 
if  the  court  is  satisfied  by  all  the  evidence  in  the  case  that 
the  will  was  properly  executed,  it  is  unreasonable  to  compel 
the  proponent  to  bring  out  from  the  witness  or  run  the  risk 
of  bringing  out  from  a  witness  that  the  will  was  not  properly 
executed.  That  there  is  a  good  reason  for  requiring  two 
witnesses  to  be  examined  when  possible  there  can  be  no  doubt, 
but  in  any  event  the  Legislature  has  so  required.  The  reason 
for  permitting  a  will  to  be  admitted  contrary  to  the  testimony 
of  the  subscribing  witnesses  is  that  otherwise  a  premium 
would  be  put  on  just  such  practices  as  are  hinted  at  here, 
namely,  "  holding  up "  an  estate  imder  threat  to  testify 
against  due  execution.  Certainly  the  safest  and  best  policy 
is  to  follow  the  statute.  Especially  important  was  it  in  such 
a  case  as  this,  for  the  reasons  above  indicated. 

The  mere  fact  that  before  the  trial  was  concluded,  Schlaefer 
was  recalled  at  the  instance  of  the  special  guardian,  and 
asked  certain  questions  which  had  nothing  to  do  with  the 
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factum  of  the  will,  did  not  constitute  the  required  examination, 
for,  although  the  witness  was  examined,  he  was  not  examined 
concerning  the  factum  of  the  will,  which,  with  the  surrounding 
circumstances,  as  above  pointed  out,  is  what  the  Code  section 
contemplates  he  shall  be  examined  about.  It  was  error  to 
admit  the  will  to  probate  without  examining  at  least  two  of 
the  subscribing  witnesses. 

Furthermore,  it  was  an  abuse  of  discretion  not  to  permit 
Schlaefer  to  be  recalled  for  cross-examination.  Compelling 
the  contestants  to  make  him  their  own  witness  would  have 
been  most  unjust.  True,  the  contestants  rejected  one  oppor- 
tunity to  cross-examine,  but  they  were  misled  into  doing  so 
by  the  surrogate's  having  previously  sustained  their  objection 
to  admitting  the  will  until  it  was  proved  by  two  subscribing 
witnesses.  Clearly  it  had  not  been  so  proved  when  Schlaefer's 
direct  examination  was  finished,  and  they  were  entitled  to 
rest  upon  the  assumption  that  it  would  be  necessary  for  the 
proponents  to  recall  him  and  examine  him  as  to  the  factum 
of  the  will.  Even  if  the  parties  were  shrewdly  contending 
for  position,  the  matter  must  not  be  finally  disposed  of  as 
though  it  were  all  a  game.  Schlaefer's  testimony  (or  that 
of  his  wife)  concerning  the  factum  of  this  will  should  have  been 
taken  for  whatever  it  was  worth.  In  this  view  of  the  case 
it  is  unnecessary  to  discuss  the  further  point  with  respect  to 
the  rejection  of  the  evidence  of  certain  alleged  admissions 
made  by  Schlaefer  tending  to  disprove  due  execution  of  the 
wiU. 

The  decree  is  reversed  and  a  new  trial  ordered,  with  costs 
to  appellants  to  abide  the  event. 

Clarke,  P.  J.,  Laughlin,  Scott  and  Page,  JJ.,  concurred. 

Decree  reversed,  new  trial  ordered,  costs  to  appellants  to 
abide  event. 

App.  Div.— Vol.  CLXXXI.        41 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
The  Farmers'  Loan  and  Trust  Company,  as  Temporary 
Administrator,  etc.,  of  Edwin  0.  Brinckerhoff,  and  of 
the  Account  of  The  Farmers'  Loan  and  Trust  Company, 
as  Administrator  with  the  Will  Annexed,  etc.,  of  Edwin 
0.  Brinckerhoff,  Deceased. 

Evelina  D.  Clark  and  Others,  Appellants;  Juma  M. 
Daniels  and  Others,  Respondents. 

First  Department,  February  1,  1918. 

Decedent's  estate  —  when  aUowances  by  Supreme  Court  from 
estate  of  lunatic  to  remote  next  of  kin  constitute  gifts  and  not 
advancements  —  such  aUowances  not  chargeable  against  subse- 
quent interests  of  recipients  in  the  estate  —  authority  of  court 
of  equity  to  make  advancements  from  estate  of  lunatic  for  benefit 
of  next  of  kin  —  authority  of  Surrogate's  Court  to  modify  orders 
of  Supreme  Court  —  doctrine  of  hotchpot  or  coUatio  bonorum. 

Allowances  made  to  remote  next  of  kin,  brothers  and  sisters  of  the  half 
blood  and  children  of  deceased  sisters  of  the  whole  blood  and  sisters  of 
the  half  blood,  who  were  apparently  not  entitled  to  share  in  the  estate, 
for  their  maintenance  and  support,  from  the  estate  of  a  testator  who 
had  been  judicially  declared  incompetent  under  orders  of  the  Supreme 
Court  in  which  orders  there  was  no  provision  charg:ing  the  recipients 
with  the  amounts  received  in  case  they  subsequently  succeeded  to  an 
interest  in  the  estate,  are  not  advancements,  but  are  gifts  during  the 
lifetime  of  the  testator,  and  hence  the  court  has  no  power  to  decree  that 
they  shall  be  surrendered  or  accounted  for  as  a  condition  of  taking  an 
interest  in  the  testator's  estate  which  is  fixed  by  the  Decedent  Estate 
Law. 

The  Supreme  Court,  in  authorizing  such  allowances,  acts  as  a  court  of 
equity,  having  custody  and  control  of  the  estate  of  the  incompetent;  it 
acts  for  the  incompetent  in  reference  to  his  estate  as  it  supposes  the 
incompetent  would  have  acted  if  he  had  been  of  sound  mind. 

A  court  of  equity  may  legally  allow  payments  out  of  a  lunatic's  surplus 
income  to  persons  not  entitled  to  any  interest  in  his  estate. 

Orders  of  the  Supreme  Court,  making  gifts  from  the  estate  of  a  lunatic 
to  remote  next  of  kin  for  their  maintenance  and  support,  being  valid, 
plain  and  unambiguous,  the  Surrogate's  Court  is  without  authority 
to  write  and  incorporate  into  them  a  provision  contradicting  their 
terms  and  wholly  unnecessary.  This  is  so  whether  or  not  the  doctrine 
of  hotchpot  or  the  similar  doctrine  of  collatio  bonorum  obtains  in  this 
State. 
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The  doctrine  of  hotchpot  or  the  similar  doctrine  of  collatio  hanorum  is  based 
upon  the  fact  that  there  must  have  been  an  intention  of  an  intestate  that 
there  should  be  equality  in  inheritance  among  his  children. 

Scott  and  Laughlin,  JJ.,  dissented,  with  opinion. 

Appeal  by  Evelina  D.  Clark  and  others  from  parts  of  a 
decree  of  the  Surrogate's  C!ourt  of  the  county  of  New  York, 
entered  in  the  office  of  said  Surrogate's  Court  on  the  22d  day 
of  June,  1917,  settling  the  accounts  herein. 

Ezekiel  Fixman  of  counsel  [Clarence  M.  Lewis  with  him 
on  the  brief;  Ezekiel  FixmaUy  attorney],  for  the  appellants. 

Edward  F.  Moran  of  counsel  [Charles  C.  Nave  with  him 
on  the  brief;  Edward  F.  MoTan,  attorney],  for  the  respondents 
Julia  M.  Daniels  and  others. 

Cornelius  A.  Baldwin  of  counsel  [Jacob  H.  Shaffer y  attorney], 
for  the  respondent  The  Five  Points  Mission,  Old  Bowery. 

George  N.  WhitUesey  of  counsel  [Stanley  W.  Dexter  and 
Matthew  C.  Fleming  with  him  on  the  brief],  for  the  respond- 
ents The  Five  Points  House  of  Industry  and  American  Female 
Guardian  Society  and  Home  for  the  Friendless. 

Francis  Smyth  of  coimsel  [Cadwalader,  Wickersham  &  Tafty 
attorneys],  for  the  respondent  The  New  York  Association 
for  Improving  the  Condition  of  the  Poor. 

Shearn,  J.: 

The  testator,  Edwin  0.  Brinckerhoff,  by  his  will  executed 
October  2,  1875,  gave  one-half  of  his  estate  to  a  friend, 
Edward  R.  Livermore,  who  predeceased  the  testator,  and 
the  remaining  one-half  to  four  charitable  corporations.  On 
February  23,  1877,  the  testator  was  judicially  declared  an 
incompetent  person  and  a  committee  of  his  person  and  estate 
was  duly  appointed.  Such  committee,  with  a  substitution 
duly  made  in  1891,  continued  to  act  as  such  imtil  the  death 
of  the  testator  on  December  7,  1915.  The  testator  was 
unmarried  and  was  survived  by  the  following  next  of  kin: 
The  appellants  Evelina  D.  Clark,  a  sister  of  the  half  blood; 
Frederick  W.  Cooper,  a  son  of  a  deceased  sister  of  the  whole 
blood;  Louise  B.  Armstrong,  a  daughter  of  a  deceased  sister 
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of  the  whole  blood;  Juha  M.  Harrison,  a  sister  of  the  half 
blood;  Daniel  D.  Brinckerhofif,  a  brother  of  the  half  blood; 
William  N.  Barlow,  a  son  of  a  deceased  daughter  of  a  deceased 
sinter  of  the  whole  blood;  Robert  B.  Brown,  Julia  M.  Daniels 
and  Stuart  H.  Brown,  children  of  a  deceased  sister  of  the 
half  blood.  During  the  lifetime  of  the  testator  and  while 
he  was  confined  in  the  Bloomingdale  Insane  Asylum,  appel^ 
lants,  on  notice  to  the  committee,  applied  on  petition  to  the 
Supreme  CJourt,  New  York  county,  for  and  obtained  orders 
directing  the  committee  to  pay  out  of  the  surplus  income 
of  the  incompetent  various  amoimts  toward  their  maintenance 
and  support.  A  typical  petition  and  order  appear  in  the 
record,  being  the  application  of  the  appellant  Cooper  dated 
December  5,  1913.  The  petition,  after  setting  out  the  condi- 
tion of  the  estate,  showed  that  the  petitioner  had  been  an 
invalid  for  many  years,  incapacitated  for  earning  any  money 
toward  his  support  or  the  support  of  his  family;  that  the 
petitioner  was  without  any  income  or  means  with  which  to 
procure  necessary  medical  attendance  and  appliances  which 
his  condition  of  health  required;  that  the  incompetent,  before 
he  became  incompetent  "  was  very  kind  and  generous  to 
your  petitioner's  mother  and  her  children  and  manifested 
an  interest  in  the  comfort  and  well  being  of  all  of  them  and 
freely  assisted  them  financially  and  otherwise  at  various 
times,  and  from  time  to  time  and  whenever  and  to  the  extent 
desired  by  your  petitioner's  mother,  and  your  petitioner  verily 
believes  that  said  incompetent  person  would  now  freely  aid 
your  petitioner  and  provide  him  and  his  family  with  all 
reasonable  necessities  for  a  comfortable  home  and  maintenance 
if  he  could  imderstand  your  petitioner's  condition."  The 
petition  was  sent  to  a  referee  to  take  testimony  and  the  order 
making  the  allowance  was  based  upon  the  referee's  report. 
The  orders  contained  no  provision  that  the  sums  paid  under 
them  should  be  brought  into  account  in  the  event  that  the 
beneficiaries  thereunder  should  come  into  a  share  of  the 
estate.  Although  the  monthly  payments  made  imder  said 
orders  were  small,  the  total  during  the  entire  period  of  years 
covered  by  them  was  considerable.  These  amoimts  were: 
Evelina  D.  Qark,  $7,818.33;  Louise  B.  Armstrong,  $4,950; 
Frederick   W.   CJooper,    $4,524.17;   Daniel   D.    Brinckerhofif, 
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$1,100;  Julia  M.  Harrison^  $2,325,  and  Angelina  Cooper, 
$2,450. 

Objections  to  the  probate  of  the  will  were  filed  by  the  ne3ct 
of  kin  of  decedent.  In  order  to  avoid  a  contest,  an  agree- 
ment dated  February  14,  1916,  was  entered  into  between 
the  four  charitable  corporations,  to  whom  was  bequeathed 
one-half  the  estate,  and  all  of  the  next  of  kin,  whereby  it 
was  provided  that  the  objections  filed  to  the  probate  should 
be  withdrawn;  that  all  parties  should  unite  in  procuring  the 
probate  of  the  will;  that  the  collective  share  of  the  charitable 
corporations  in  the  estate  should  be  one-fourth  of  the  residuary 
estate  and  the  remaining  one-fourth  bequeathed  to  the  chari- 
table corporations  should  be  distributed  to  the  heirs  at  law 
and  next  of  kin  of  the  testator  in  the  same  manner  as  if  he 
had  died  intestate  with  reference  to  such  one-foiu1;h  share. 
On  the  judicial  settlement  of  the  account  of  the  temporary 
administrator  of  the  estate,  and  administrator  with  the  will 
annexed,  the  question  was  raised:  What  is  the  proper  method 
of  distribution,  taking  into  consideration  the  suntis  paid  from 
surplus  income  of  the  estate  of  the  testator  during  his  lifetuno 
to  the  appellants  pursuant  to  the  orders  of  the  Supreme  Coml;? 
Certain  next  of  kin,  who  had  not  received  allowances  during 
testator's  lifetime,  claimed  that  the  legal  plan  of  distribution 
was  by  charging  these  allowances  against  appellants  and 
deducting  them  from  their  respective  shares,  thereby  increasing 
the  shares  of  the  next  of  kin  not  having  received  any  allowances 
under  the  doctrine  of  hotchpot.  The  learned  surrogate  upheld 
this  plan  of  distribution  in  part  upon  the  theory  that  imder 
the  civil  law  attached  to  the  Surrogate's  Coml;,  the  surrogate 
has  equitable  power  to  decree  a  collatio  bonorum.  (99  Misc. 
Rep.  420.)  The  appellants  appealed  from  the  portions  of  the 
decree  which  charge  such  allowances  against  them. 

The  learned  surrogate  has  written  an  erudite  and  extremely 
interesting  opinion,  tracing  the  origin  and  development  of 
the  rules  of  hotchpot  and  collatio  bonorum,  and,  reasoning 
therefrom,  finds  a  basis  for  the  decision  appealed  from.  As 
a  matter  of  fact,  however,  the  distribution  of  and  the  right 
to  take  the  property  of  a  decedent  is  in  this  State  regulated 
by  statute. 

It  will  aid  a  correct  understanding  of  the  controversy  to 
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determine  at  the  outset  whether  the  allowances  paid  under 
the  orders  of  the  Supreme  Court  were  advancements  or 
whether  their  legal  status  was  that  of  gifts  made  by  the 
testator  during  his  lifetime,  "  An  advancement  is  an  irre- 
vocable gift  in  prcBsenti  of  money  or  property,  real  or  personal, 
to  a  child  by  a  parent  to  enable  the  donee  to  anticipate  his 
inheritance  to  the  extent  of  the  gift."  (14  Cyc.  162.)  "  An 
advancement  is  defined  to  be  '  a  gift  by  anticipation  from  a 
parent  to  a  child,  of  the  whole  or  a  part  of  what  it  is  supposed 
such  child  will  inherit  on  the  death  of  the  parent/  (Bouv. 
L.  Diet.) "  (Mesaman  v.  Egenberger,  46  App.  Div.  46,  51, 
See,  also,  Bomon  v.  Kent,  190  N.  Y.  422,  431,  432.)  It  is, 
therefore,  clear  that  allowances  for  maintenance  and  support, 
made  to  remote  kin,  brothers  and  sisters  of  the  half  blood 
and  children  of  deceased  sisters  of  the  whole  blood  and  sisters 
of  the  half  blood,  are  not  advancements  in  any  legal  sense. 
It  may  be  noted  here  that  even  in  the  case  of  true  advance- 
ments, i.  e.y  gifts  from  parent  to  child  in  anticipation  of  the 
child's  inheritance,  it  has  been  held  that  "  The  right  to  charge 
advancements  made  by  an  intestate  to  his  children  against 
their  distributive  shares  in  his  estate  depends  upon  positive 
law,  and  the  statute  regulates  the  right  and  prescribes  the 
circumstances  and  limitations  under  which  the  right  exists." 
{Beehe  v.  Estabrooky  79  N.  Y.  246,  249.)  "  It  is  not  disputed 
that  the  right  to  charge  against  an  heir  at  law  a  sum  of  money 
advanced  by  the  ancestor  did  not  exist  at  common  law, 
but  is  entirely  regulated  by  statute."  (Messman  v.  Egenber- 
geXy  supra.)  The  "  positive  law  "  referred  to  is  sections  96 
and  99  of  the  Decedent  Estate  Law  (Consol.  Laws,  chap.  13; 
Laws  of  1909,  chap.  18).  Furthermore,  the  provision  as  to 
advancement  applies  only  in  case  of  entire  intestacy.  (Mess- 
man  v.  Egehberger,  supra;  Bowron  v.    Kent,  supra.) 

That  the  legal  status  of  these  allowances  was  that  of  gifts 
made  during  the  lifetime  of  the  testator  is  equally  clear. 
The  Supreme  Court,  in  authorizing  such  allowances,  acts  as 
a  court  of  equity,  having  custody  and  control  of  the  estate 
of  the  incompetent.  (Sporza  v.  German  Savings  Bank,  192 
N.  Y.  8.)  In  so  doing  the  court  acts  for  the  incompetent 
in  reference  to  his  estate  as  it  supposed  the  incompetent 
would  have  acted  if  he  had  been  of  sound  mind. 
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In  MaMer  of  Heeney  (2  Baxb.  Ch.  326)  Chancellor  Wal- 
worth authorized  the  committee  of  the  incompetent  to 
permit  two  young  ladies,  not  related  in  any  way  to  the 
incompetent,  to  be  supported  as  members  of  the  incompetent's 
family,  to  have  the  education  of  one  of  them  completed  at 
the  same  expense  at  which  the  incompetent  had  educated  her 
sister;  to  continue  allowances  to  three  aged  ladies,  who  were 
in  no  way  related  to  the  incompetent.  The  chancellor  said: 
"  In  the  case  of  the  late  Dr.  Willoughby,  after  a  full  exami- 
nation of  the  subject,  I  came  to  the  conclusion  that  the  Court 
of  Chancery  had  the  power,  out  of  the  smplus  income  of 
the  estate  of  a  lunatic,  to  provide  for  the  support  of  one 
who  was  not  his  next  of  kin,  and  whom  the  lunatic  was  under 
no  legal  obligation  to  support,  where  the  chancellor  was 
satisfied,  beyond  all  reasonable  doubt,  that  the  lunatic  himself 
would  have  provided  for  the  support  of  such  person  if  he 
had  been  of  soimd  mind,  so  as  to  be  legally  competent  to 
do  so." 

That  the  allowances  in  the  Heeney  case  were  gifts  and  not 
payments  on  accoimt  of  applicants'  interests  in  the  incom- 
petent's estate  is,  of  course,  obvious,  for  the  beneficiaries 
were  not  related  to  the  incompetent  and  not  entitled  to  any 
interest  in  his  estate.  The  chancellor  ordered  the  pajnnents 
to  be  made  to  them  as  gifts,  just  as  the  incompetent  had 
made  gifts  to  them  during  the  period  of  his  competency. 
This  answers  the  suggestion  of  the  respondents  that  for  the 
court  to  make  gifts  out  of  the  incompetent's  estate  to  persons- 
not  entitled  to  any  interest  in  the  estate  is  illegal. 

There  are  numerous  other  precedents  upholding  the  legality 
of  payments  out  of  a  lunatic's  surplus  income  to  persons  not 
entitled  to  any  interest  in  his  estate. 

In  Matter  of  Strickland  ([1871]  L.  R.  6  Ch.  App.  Cases,  226) 
committee  of  a  lunatic  was  authorized  to  contribute  £600 
from  the  lunatic's  surplus  income  toward  the  building  of  a 
school  and  church. 

In  Matter  of  Earl  of  Carysfart  ([1840]  Craig  &  P.  76) 
Lord  Cottenham  granted  an  allowance  to  an  old  personal 
servant,  being  satisfied  that  the  allowance  was  one  which 
the  incompetent  himself  would  have  approved  had  he  been 
capable  of  acting.    The  servant  had  no  prospective  interest 


Digitized  by 


Google 


648  Matter  op  Farmers'  Loan  &  Trust  Co. 

First  Department,  Pebraary,  1918.  [Vol.  181. 

in  the  estate  of  the  incompetent.  Clearly  the  allowance  was 
a  gift  which  the  court  believed  the  incompetent  would  have 
made  himself. 

In  Ex  parte  Whitbread  ([1816]  2  Mer,  99)  Lord  Eldon,  in 
discussing  the  reasons  for  granting  allowances  out  of  the 
estates  of  lunatics,  said  (pp.  102,  103) :  "  But  the  Court  does 
not  do  this  because,  if  the  Lunatic  were  to  die  tomorrow,  they 
would  be  entitled. to  the  entire  distribution  of  his  estate 
♦  ♦  ♦  and  if  we  get  to  the  principle,  we  find  that  it  is 
not  because  the  parties  are  next  of  kin  of  the  Lunatic,  or,  as 
such,  have  any  right  to  an  allowance,  but  because  the  Court 
will  not  refuse  to  do,  for  the  benefit  of  the  Lunatic,  that 
which  it  is  probable  the  Lunatic  himself  would  have  done." 

Further  lowing  that  the  legal  status  of  such  allowances 
is  that  of  a  gift.  Cotton,  L.  J.,  said,  in  Matter  of  Whitaker 
([1889]  42  Ch.  Div.  119,  126):  "Undoubtedly  the  court 
has  jurisdiction  to  do  that,  because  we  often  (although  not 
to  so  large  an  amount  as  this)  give,  out  of  the  personal  estate 
of  a  lunatic  that  which  is  mere  bounty  on  his  part  when  we 
see  that  it  is  in  accordance  with  his  views  and  his  declarations 
before  he  became  limatic.  That  generally  occurs  in  the  case 
of  charities  where  the  lunatic  has  himself,  while  he  was  of 
sound  mind,  supported  institutions  of  a  charitable  nature, 
and  we  continue  that  support,  and  perform  for  him  when  he 
becomes  a  limatic  that  which  we  can  see  was  his  own  intention 
while  of  soimd  mind." 

In  Shelf ord  on  Lunatics  (pp.  101,  159)  the  author  says: 
"  There  are  instances  in  which  the  court  has,  in  its  allowances 
to  the  relations  of  the  lunatic,  gone  to  a  further  distance  than 
grandchildren  —  to  brothers  and  to  other  collateral  kindred; 
but  the  principle  is  not  because  the  parties  are  next  of  kin 
of  the  lunatic,  or  as  such  have  any  right  to  the  allowance, 
but  because  the  coiul  will  not  refuse  to  do  for  the  benefit 
of  the  lunatic  that  which  it  is  probable  the  lunatic  himself 
would  have  done." 

Now,  then,  if  these  allowances  were  gifts,  as  it  must  be 
apparent  they  were,  they  belonged  to  the  donees  when  paid. 
It  was,  of  course,  entirely  competent  for  the  Supreme  Court, 
in  equity,  to  impose  as  terms  for  granting  the  petitions  for 
equitable  relief  a  stipulation  that  the  petitioners  would  agree 
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to  be  chargeable  with  the  amount  of  the  allowances  in  the 
event  that  they  subsequently  by  any  chance  succeeded  to 
an  interest  in  the  estate;  but  in  none  of  these  orders  was 
any  such  provision  made.  In  the  absence  of  any  such  pro- 
vision, these  allowances  when  so  paid  were  the  absolute 
property  of  the  donees.  When  the  testator  died,  the  interests 
of  the  appellants,  who  were  among  the  donees,  in  the  decedent's 
estate  were  absolutely  fixed  by  the  statute.  There  is  nothing 
in  the  statute  suggesting  that  there  should  be  subtracted 
from  their  vested  interests  in  the  estate  sums  given  to  them 
by  the  testator  in  his  lifetime.  How,  then,  can  any  coml 
enter  upon  this  field,  which  is  comprehensively  and  precisely 
governed  by  statute,  and  decree  that,  because  it  appears 
equitable  so  to  do,  the  vested  interests  of  the  appellants  in 
the  estate  shall  be  diminished  by  the  amounts  which,  in  law, 
were  given  to  them  absolutely  during  the  life  of  the  testator? 
It  cannot  be  done  except  by  overriding  legislative  enactments 
by  judicial  legislation.  When  an  estate  is  being  distributed 
according  to  law,  it  is  no  justification  for  ordering  a  different 
distribution  because  it  would  be  more  equitable.  If  a  man 
died  intestate,  leaving  an  estate  of  S10,000,  and  had  made 
one  of  two  surviving  nephews  a  gift  of  $5,000  a  week  before 
his  death,  it  would  seem  more  equitable,  on  the  basis  that 
equality  is  equity,  to  charge  the  donee  with  his  $5,000  on 
the  distribution  of  the  estate  between  the  two.  No  one 
would  suggest,  however,  that  this  could  be  done.  Even  in 
the  case  of  gifts  to  children,  where  the  principle  that  equality 
is  equity  has  its  real  application,  it  has  been  held  that  the 
gifts  are  not  to  be  held  advancements  on  account  of  their 
interest  in  the  parent's  estate  unless  it  appears  to  have  been 
the  intention  of  the  parent  that  the  gifts  should  be  so  con- 
sidered. (Matter  of  Morgan,  104  N.  Y.  74.)  These  allowances 
for  support  and  maintenance,  being  in  law  gifts  during  the 
lifetime  of  the  testator,  and  being  made  absolutely  and 
without  any  conditions  attached,  there  is  in  my  judgment 
no  power  in  any  coml  to  decree  that  they  shall  be  surrendered 
or  accounted  for  as  a  condition  of  taking  an  interest  in  the 
decedent's  estate,  which  interest  is  fixed  by  law. 

With  reference  to  the  rules  of  hotchpot  and  coUatio  bonorum, 
itmay  be  observed  that,  strictly  speaking,  there  was  at  common 
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law  only  one  case  where  the  rule  of  hotchpot  was  applied; 
that  is,  where  daughters  inherited  as  coparceners,  one  daughter 
having  previously  received  property  on  her  marriage.  The 
same  principle  is  noticed  by  Blackstone  (Bk.  II,  190)  as 
applied  in  the  customs  of  York  and  London  to  personal  prop- 
erty, and  these  customs  seem  to  have  been  incorporated  into 
the  English  Statute  of  Distributions  which  was  adopted  by 
this  State  and  is,  in  its  present  form,  section  99  of  the  Decedent 
Estate  Law,  above  referred  to. 

In  equity  hotchpot  was  the  name  given  to  the  rule 
*'  whereby  a  person,  interested  along  with  others  in  a  common 
fund,  and  having  already  received  something  in  the  same 
interest,  is  required  to  smrender  what  has  been  so  acquired  into 
the  common  fund,  on  pain  of  being  excluded  from  the  distri- 
bution."    (Ency.  Britannica,  vol.  13,  p.  803.) 

The  term  is  also  used  in  a  more  circumscribed  sense  in 
connection  with  the  Statute  of  Distributions,  as  appears  in 
9.  definition  of  the  word  by  Bouvier:  "  The  bringing  together 
all  the  personal  estate  of  the  deceased,  with  the  advance- 
ments he  has  made  to  his  children,  in  order  that  the  same 
may  be  divided  agreeably  to  the  provisions  of  the  statute 
for  the  distribution  of  intestates'  estates.''  (Bouv.  Law  Diet, 
[Rawle's  Rev.]  963.) 

"  The  same  principle  is  to  be  foimd  in  the  coUatio  honorum 
of  the  Roman  law;  emancipated  children,  in  order  to  share 
the  inheritance  of  their  father  with  the  children  unemanci- 
pated,  were  requu^d  to  bring  their  property  into  the  common 
fimd."     (Ency.  Britannica,  vol.  13,  p.  803.) 

The  surrogate  in  arguing  that  the  doctrine  of  coUatio 
honorum  is  part  of  the  system  of  English  equity  jurisprudence 
which  is  to  be  applied  in  this  State  in  the  absence  of  statute, 
says:  "  If  the  record  of  the  judgments  of  the  clerical  chan- 
cellors were  extant,  I  am  persuaded  that  it  would  disclose 
that  the  civil  law  of  coUatio  honorum  was  not  only  argu- 
mentatively  authoritative  in  our  equity,  but  absolutely  binding 
and  a  source  of  law."  And  again:  "  That  courts  of  equity 
would,  in  an  administrative  suit,  quite  independently  of 
'  hotchpot '  or  the  Statute  of  Distributions,  compel  the 
recipients  of  advances  to  bring  back  the  sums  advanced  into 
the  accoimt  on  a  general- distribution  there  can  be  no  doubt. 
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Edwards  v.  Freeman,  2  P.  Wms.  435;  Phiney  v.  Phiney  (1708) 
2  Vem.  638.  In  a  note  to  this  last  case  an  editor  of  a  cen- 
tiuy  ago  states:  '  It  is  apprehended  a  gift  of  personalty  in 
the  lifetime  of  the  intestate  to  his  heir  at  law  must  be  brought 
by  the  heir  in  all  similar  cases  iriio  '  hotchpotJ  This  is  a  mere 
statement  of  a  general  principle  in  equity.  He  obviously 
means  by  '  hotchpot '  collaiio  bonorumJ^    (99  Misc.  Rep.  429.) 

It  is  apparent  that  the  former  quotation  is  merely  an 
expression  of  opinion  and  the  latter  carries  its  own  refutation, 
because  the  cases  all  use  the  term  "  hotchpot "  and  make 
no  mention  of  collatio  honorum,  and  the  editor  above  referred 
to  imdoubtedly  meant  what  he  said.  Both  the  cases  cited 
by  the  learned  surrogate  state  the  proposition  that  the  theory 
of  hotchpot  will  be  applied  in  relation  to  the  Statute  of 
Distributions  where  advancement  was  by  way  of  marriage 
settlement  to  a  child.  There  is  no  distinct  equity  principle 
involved  in  these  cases,  but  merely  the  doctrine  of  hotchpot 
as  above  defined  in  the  interpretation  of  the  Statute  of 
Distributions. 

But  if  it  be  assumed  that  the  doctrine  of  coUatio  honorum 
applies  in  this  State,  being  inherited  from  the  civil  law  through 
English  chancery,  this  would  not  support  the  smrogate's 
conclusion,  since  the  doctrine  of  collatio  honorum  is  applicable 
only  to  cases  where  advances  were  made  to  children  (Domats 
Civil  Law  by  Strahan  [Cushing's  ed.],  vol.  2,  p.  249)  and 
probably  only  in  cases  of  intestacy. 

•However,  there  is  Uttle  doubt  that  the  effect  of  hotchpot 
and  collatio  honorum  is  the  same,  and  at  the  present  time 
the  use  of  the  terms  seems  to  be  interchangeable,  the  basic 
theory  of  each  being  equality  among  children  of  the  intestate. 
The  Legislature  has  provided  cases  where  the  principle  of 
hotchpot  is  applicable  in  the  distribution  of  decedents'  prop- 
erty in  section  99  of  the  Decedent  Estate  Law,  and  if  it  had 
intended  the  principle  to  apply  to  other  cases,  there  would 
be  a  statute  expressing  such  intention. 

The  learned  surrogate,  however,  preferred  not  to  rest  his 
decision  on  the  right  of  the  Surrogate's  Coml;,  in  the  absence 
of  statute,  to  decree  a  collatio  honorum,  but  advanced  another 
ingenious  groimd.  Conceding  that  the  Surrogate's  Court 
could  not  invalidate  the  orders  of  the  Supreme  Court  awarding 
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sums  out  of  the  estate  of  the  incompetent,  but  finding  therein 
no  direction  that  the  sums  allowed  should  be  brought  in  the 
reckoning  on  the  final  distribution  of  the  estate,  the  surrogate 
declares  that  such  orders  fail  to  conform  to  the  practice  of 
the  Court  of  Chancery,  both  of  England  and  of  this  State, 
by  omitting  such  a  provision,  and  then  proceeds  to  "  interpret '' 
the  orders  as  impliedly  containing  such  a  provision.  The 
surrogate  says  of  the  Supreme  Coml  justices  who  made  the 
several  orders:  "  They  doubtless  intended  that  the  advances 
to  those  entitled  to  share  in  the  succession  should  be  on  the 
usual  terms;  that  is  to  say,  that  the  adult  beneficiaries 
advanced  should  bring  their  advances  into  the  final  reckoning 
of  the  lunatic's  estate."  Of  course  the  Surrogate's  Court 
has  no  power  to  revise,  alter  or  change  the  plain  terms  of  an 
order  of  the  Supreme  Court,  either  directly  or  through  the 
indirect  process  of  interpretation.  Neither  does  it  appear 
quite  correct  to  say  that  the  invariable  practice  was  to  insert 
such  a  provision,  for  hereinabove  are  cited  numerous  cases 
where  such  a  direction  was  not  made.  Moreover,  it  would 
seem  from  the  theory  on  which  such  orders  are  made,  i.  e., 
gifts,  that  there  is  no  necessity  for  incorporating  therein  any 
direction  of  hotchpot  or  coUatio  bonorum.  The  surrogate 
cites  Matter  of  WilUmghby  (11  Paige,  259)  where  the  chancellor 
said:  "  But  my  present  recollection  is,  that  in  all  those 
cases,  I  required  the  aduU  children,  who  were  competent  to 
support  themselves,  to  give  a  stipulation  that  the  amounts 
•advanced  to  them  respectively  should  be  brought  into  hotch- 
pot, upon  the  death  of  the  lunatic;  if  any  part  of  his  personal 
estate  should  come  to  themimder  the  Statute  of  Distributions." 
This  quotation  is  of  course  fairly  susceptible  of  being 
interpreted  as  meaning  that  it  is  only  in  the  case  of  adult 
children  who  may  later  share  in  the  decedent's  estate  through 
the  Statute  of  Distributions  that  the  doctrine  of  hotchpot 
is  applied.  This  is  most  probable,  as  the  doctrine  of  hotch- 
pot or  the  similar  doctrine  of  collaiio  honorum  is  based  upon 
"^the  fact  that  there  must  have  been  the  intention  of  the 
intestate  that  there  should  be  equality  in  inheritance  among 
his  chil^Jren.  In  the  case  of  advancements,  therefore,  one 
would  expect  to  find  such  a  provision,  but  not  in  such  orders 
as  these  which  are  naade  upon   the  basis  of  being  gifts. 
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Although  the  power  should  be  sparingly  and  cautiously  exer- 
cised, the  Supreme  Court  unquestionably  had  the  power  to 
make  these  gifts,  acting  for  the  incompetent  and  as  he  would 
have  done.  There  was  nothing  before  the  court  to  show 
that  the  petitioners  would  be  likely  to  share  in  his  estate. 
In  fact,  if  the  will  had  been  produced,  it  would  have  clearly 
appeared  that  they  were  not  to  share  in  the  estate.  There 
was  no  basis  for  treating  the  allowances  as  advancements, 
and,  if  gifts,  there  was  of  course  no  occasion  to  insert  in  the 
orders  a  provision  that  they  should  be  returned.  The  orders 
being  vaUd,  plain  and  unambiguous,  the  Surrogate's  Coiut 
was  without  authority  to  write  and  interpret  into  them  a 
provision  contradicting  their  terms  and  wholly  unnecessary,, 
whether  or  not  the  doctrine  of  coUatio  bonorum  obtains  in 
the  State  of  New  York. 

It  follows  that  the  parts  of  the  decree  appealed  from 
should  be  reversed,  with  costs,  and  the  decree  modified  by 
providing  that  the  payments  made  to  the  appellants  should 
not  be  treated  as  advancements  or  charged  against  appellants. 

Clarke,  P.  J.,  and  Page,  J.,  concurred;  Scott  and  Laugh- 
UN,  JJ.,  dissented. 

Scott,  J.  (dissenting): 

I  am  imable  to  concur  in  the  opinion  adopted  by  the 
majority  of  the  court.  So  far  as  regards  the  history  of  the 
practice  which  has  grown  up  of  making  payments  out  of  the 
estate  of  incompetents  to  persons  or  objects  to  which  it  is 
assumed  that  he  would  himself  have  made  pajrments,  if  com- 
petent, there  is  nothing  to  be  added  to  the  learned  opinion 
of  Mr.  Surrogate  Fowler  (99  Misc.  Rep.  420),  and  I  should 
be  content  to  rest  my  dissent  upon  that  opinion  but  for  the  fact 
that  it  appears  to  be  assumed  by  a  majority  of  my  associates 
that  the  surrogate,  by  the  order  appealed  from,  has  in  some  way 
undertaken  to  review  and  modify  the  orders  of  the  Supreme 
Court  which  permitted  the  payments  to  be  made  to  the  incom- 
petent's next  of  kin.  I  do  not  understand  that  the  surrogate's 
order  is  open  to  any  such  imputation.  The  orders  of  the 
Supreme  Court  did  not  undertake  to  pass  in  any  way  upon  the 
question  as  to  whether  or  not  such  payments  should  be  taken 
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into  account  when  the  tune  came  for  a  distribution  of  the  estate. 
That  question  was  left  open,  to  be  considered  and  decided 
when  the  proper  time  arrived,  to  wit,  when  the  estate  was 
to  be  distributed.  That  time  has  now  arrived  and  it  is 
necessary  to  determine  how  such  a  distribution  is  to  be 
made.  To  so  determine  we  must  have  regard  to  the  prin- 
ciples of  equity,  since  the  whole  subject  is  an  invention  of 
equity.  There  is  no  warrant  in  law  for  giving  away  any 
part  of  the  estate  of  an  incompetent,  and  the  justification 
for  so  doing  can  be  found  only  in  the  authority  vested  in 
equity  to  deal  with  the  estates  of  such  persons,  and  such 
payments  always  rest  in  the  sound  discretion  of  the  chancellor, 
or  of  the  court  exercising  equitable  jurisdiction.  It  certainly 
is  not  equitable  to  so  distribute  the  estate  that  those  of  the 
next  of  kin  who  by  diUgent  importimity  have  induced  the 
court  to  permit  them  to  share  in  the  estate  before  the  death 
of  the  incompetent  should  profit  to  the  extent  of  such 
advances  over  other  next  of  kin  of  an  equal  degree  of  rela- 
tionship to  the  incompetent  and  presumptively  entitled  to 
share  equally  in  his  estate.  Exact  equality,  which  is  equity, 
can  only  be  attained  by  taking  into  account  in  the  final 
distribution  of  the  estate  the  amounts  which  have  been 
advanced  to  some  of  the  next  of  kin  before  their  absolute 
right  to  share  in  the  estate  accrues.  Such  payments  should 
in  my  opinion  be  treated  as  advancements,  although  technically 
that  name  is  commonly  applied  to  advance  payments  to 
children.  To  say  that  such  payments  are  in  the  natiu^  of 
gifts  does  not,  as  I  think,  determine  the  question  whether 
or  not  they  should  be  taken  into  account  when  the  estate  is 
distributed.  In  a  sense  of  course  they  are  gifts,  in  that  no 
consideration  is  given  for  them,  and  the  recipient  becomes 
absolutely  entitled  to  take  and  use  them,  but  none  the  less 
they  are  advances  out  of  the  estate,  and  are  justified,  so 
far  as  concerns  next  of  kin  at  least,  by  the  circmnstances 
that  in  the  natural  course  of  events  the  recipient  will  become 
entitled  to  share  in  the  estate.  These  views  are,  I  think, 
supported  by  the  fact  that  such  allowances  are  usually,  if 
not  always  made,  as  they  were  in  this  case,  without  notice 
to  the  next  of  kin  to  whom  no  advances  are  made,  and  who 
have  no  opportunity,  until  the  question  arises  as  to  the  dis- 
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tribution  of  the  estate,  to  be  heard  as  to  the  propriety  of  the 
preferential  payments  by  which  according  to  the  views  of  the 
majority,  their  distributive  shares  are  to  be  reduced. 

Laughlin,  J.,  concurred. 

Decree  so  far  as  appealed  from  reversed  and  decree  modified 
as  stated  in  opinion.    Order  to  be  settled  on  notice. 


Tbe  Bankers  Service  Corporation,  Appellant,  v.  The 
Second  National  Bank  of  Allegheny,  Respondent. 

First  Department,  February  1,  1918. 

Contraet  —  aetion  on  contraet  to  recover  balance  aUeffed  to  be  due 
for  services  in  obtaining  new  accounts  in  defendant's  bank  — 
riffht  of  bank  to  reject  small  amounts  as  undesirable  and  refuse 
payment  for  obtaining  them. 

In  an  action  on  contract  to  recover  a  balance  alleged  to  be  due  the  plaintiff 
for  services  in  obtaining  new  accounts  in  defendant's  bank,  pursuant 
to  a  written  agreement,  it  appeared  that  amoimts  as  low  as  one  dollar 
each  were  contemplated  and  regularly*  accepted;  that  long  after  the 
accounts  were  turned  in  and  payment  therefor  made  to  the  plaintiff  on 
aocoimt  of  many  of  them,  the  bank  determined  that  several  new  accounts 
were  undesirable  solely  because  of  their  amount,  and  refused  to  pay  the 
agreed  commissions,  and  that,  although  the  bank  notified  the  plaintiff 
that  it  considered  the  accounts  imdesirable,  it  thereafter  retained  and 
never  canceled  them. 

Hdd,  that  the  bank  could  not  retain  the  deposits  and  have  the  use  of  the 
money  and  to  this  extent  the  benefit  of  plaintiff's  services  and  at  the 
same  time  take  the  position  that  it  had  rejected  the  accoimts  as  unde- 
sirable, and  that,  therefore,  the  direction  of  a  verdict  upon  its  counter- 
claim for  alleged  overpayments  on  such  accounts  was  erroneous. 

Appeal  by  the  plaintiff.  The  Bankers  Service  Corporation, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defend- 
ant, entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  9th  day  of  March,  1917,  upon  the  verdict  of  a 
jury  rendered  by  direction  of  the  court,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  19th  day  of  March, 
1917,  denying  plaintiff's  motion  for  a  new  trial  made  upon  the 
minutes. 
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Clifford  H.  Owen  of  counsel  [Holm,  Whitlock  &  Scarff, 
attorneys],  for  the  appellant. 

Charles  Adkins  Baker  of  counsel  [Parker  &  Aaron,  attorneys], 
for  the  respondent. 

Shearn,  J.: 

This  was  an  action  on  contract  to  recover  a  balance  due 
plaintiff  for  services  performed  in  obtaining  new  accounts 
in  defendant's  bank  pursuant  to  a  written  agreement  by  the 
terms  of  which  plaintiff  undertook  to  procure  depositors  and 
defendant's  predecessor  agreed  to  pay  three  dollars  for  each 
account.  A  large  number  of  the  accounts  were  one  dollar 
each,  but  it  appeared  beyond  question  that  accoimts  as  low 
as  this  were  contemplated  and  that  the  bank  regularly  accepted 
them.  The  contract  provided  that  "  The  issuing  of  the  pass 
book  by  The  Bank  indicates  a  new  anqL. acceptable  depositor, 
as  hereinafter  stated,"  and  further  provided  that  the  bank 
"  has  the  right  to  refuse  pajrment  for  depositors  accepted 
from  The  Corporation  where  such  accounts  in  the  judgment 
of  the  Bank  are  undesirable."  Long  after  the  accounts  were 
turned  in  and  after  the  bank  had  paid  the  plaintiff  on  accoimt 
of  many  of  them,  but  without  prejudice,  the  bank  determined 
that  1,145  accounts  were  imdesirable  solely  because  of  their 
amount,  and  refused  to  pay  the  plaintiff  its  agreed  com- 
missions. Plaintiff  sued  to  recover  the  agreed  fee  and  defend- 
ant counterclaimed  for  what  amounted  to  an  overpayment, 
which  overpajrment  was  established  if  the  defendant  was  in  a 
position  to  take  advantage  of  its  claim  that  it  had  rejected 
the  accounts  as  imdesirable. 

It  clearly  appears  that  notwithstanding  the  bank  accepted 
the  one  dollar  accoimts  and  issued  a  pass  book  it  still  had 
the  right  to  determine  that  the  accoimts  were  undesirable, 
and  on  such  determination  to  reject  them.  The  difficulty 
with  the  bank's  position,  however,  is  that  all  that  it  did 
was  to  notify  the  plaintiff  that  it  considered  the  accounts 
undesirable  and  in  spite  of  this  the  bank  thereafter  retained 
the  accounts  and  never  canceled  them.  In  my  opinion,  the 
bank  could  not  retain  the  deposits  and  have  the  use  of  the 
money  and,  to  this  extent,  the  benefit  of  plaintiff's  work, 
fmd  at  the  s^me  time  take  the  position  that  it  had  ''  rejected  " 
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the  accounts  as  "  undesirable."    The  direction  of  a  verdict 
upon  defendant's  counterclaim  was,  therefore,  erroneous. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event. 

Clarke,  P.  J.,  Laughlin,  Scott  and  Page,  J  J.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to 
"abide  event. 


Florinda  Pagliuca,  as  Administrator,  etc.,  of  Canio 
Rabasco,  Deceased,  Appellant,  v.  Italian  Barbers' 
Benevolent  Society  of  New  York,  Respondent. 

First  Department,  February  1,  1918. 

Insurance  —  benevolent  society  —  right  of  next  of  kin  of  decedent 
under  by-laws  to  maintain  action  for  death  benefit. 

A  provision  of  the  by-laws  of  a  benevolent  society  that  for  the  death  of 
any  effective  member  it  would  "  pay  to  the  widow,  family  or  lefiral  heirs, 
or  to  whom  the  member  shall  direct  in  his  last  will  and  testament  or  by  a 
written  declaration  previously  made,"  a  certain  sum,  does  not  exclude 
the  next  of  kin  in  case  the  insured  left  no  widow  or  children  from  main- 
taining an  action  for  a  death  benefit. 

An  action  to  recover  for  the  death  of  a  member  of  such  a  society  may  be 
maintained  by  the  administrator  of  the  decedent  in  behalf  of  the  next 
of  kin. 

Appeal  by  the  plaintiff,  Florinda  Pagliuca,  as  adminis- 
trator, from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
'defendant,  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  5th  day  of  July,  1917,  upon  a  dismissal  of 
the  complaint  by  direction  of  the  court  at  the  close  of  the  case, 
both  sides  having  moved  for  the  direction  of  a  verdict.  An 
appeal  is  also  taken  from  the  order  of  the  court  dismissing  the 
complaint. 

Abraham  Sny decker  of  counsel  [Marx  &  Snydecker,  attorneys], 
for  the  appellant. 

Antonio  Fermey  for  the  respondent. 
Apr  Div.— Vol.  CLXXXI.        42 
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Shearn,  J.: 

This  action  was  brought  by  the  plaintiff,  as  administrator 
of  the  goods,  etc.,  of  Canio  Rabasco,  deceased,  to  recover  of 
the  defendant  a  death  benefit  as  provided  by  its  by-laws. 
The  deceased  became  a  member  in  January,  1916,  paying  his 
dues  for  that  month  and  the  ensuing  three  months.  He  died 
on  July  21,  1916.  Although  he  had  failed  to  pay  dues,  etc., 
thereafter  no  registered  notice  or  letter  was  at  any  time  sent 
to  him  requesting  payment  as  provided  by  article  25  of 
chapter  4  of  the  by-laws  and  no  resolution  was  at  any  time 
passed  expelling  or  suspending  him  from  membership.  The 
family  of  the  deceased  consisted  of  his  father,  mother,  brothers 
and  sisters  who  are  in  Italy.  He  left  no  widow  or  children. 
The  complaint  was  dismissed  upon  the  ground  that  deceased 
having  left  no  widow  or  children,  his  next  of  kin  were  not 
entitled  to  the  death  benefit  and  upon  the  further  ground 
that  the  appellant  was  not  the  proper  party  to  maintain  the 
action. 

The  first  question  is  whether  the  policy  contemplates  the 
payment  of  a  death  benefit  to  the  next  of  kin  in  the  event  of 
the  member  leaving  no  widow  or  children.  Chapter  1  under 
the  title  "  Title  and  Scope  "  provides  in  article  24:  "  For  the 
death  of  any  effective  member  of  this  Association  who  is  in 
order  with  the  administration  of  all  his  taxes  and  monthly 
*dues  ninety  days  after  the  decease  date,  the  C.  C.  (central 
council)  shall  pay  to  the  widow,  family,  or  legal  heirs,  or  to 
whom  the  member  shall  direct  in  his  last  will  and  testament 
or  by  a  written  declaration  previously  made  and  sent  to  the 
same  C.  C.  (central  council),  the  sum  of  One  Dollar  for  so 
nxany  effective  members  then  in  order  with  the  administration 
of  all  his  taxes  and  monthly  contributions."  It  is  quite  clear 
*that  there  was  no  intention  to  limit  the  benefit  to  the  widow 
and  children  in  view  of  the  agreement  to  pay  as  directed 
by  the  will  or  written  declaration  of  the  decedent. 
^  Neither  does  the  term  "  legal  heirs  "  embrace  only  the 
;Children.  In  Pfeifer  v.  Supreme  Lodge  Bohemian  S.  B.  Society 
(173  N.  Y.  418)  the  death  benefit  was  payable  to  the  "  heirs  " 
of  the  deceased.  The  court  held  that  the  word  "  heirs  "  was 
''  not  used  in  its  strictly  technical  sense  as  representing  persons 
entitled  to  inherit  real  estate,  h\jA  rather  ^s  indicating  the 
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next  of  kin,"  and  that  the  word  "  heirs  "  "  is  equivalent  to 
next  of  kin  in  this  connection."  The  trial  court,  therefore, 
erred  in  holding  that  it  was  intended  by  this  provision  of  the 
by-laws  to  exclude  next  of  kin  in  case  the  insured  left  no 
widow  or  children. 

The  next  question  involves  the  right  of  the  plaintiff  to 
maintain  the  action.  We  agree  with  the  trial  justice  that 
the  cases  of  Janda  v.  B.  R.  C.  U.  (71  App.  Div.  150)  and 
Bishop  V.  0.  L.  E.  0.  of  M.  A.  (112  N.  Y.  627),  both  of  which 
cases  sustained  the  right  of  the  administratrix  to  maintain, 
the  action,  are  not  decisive  of  the  question  here,  for  in  each* 
of  those  cases  the  administratrix  was  the  widow  and  had  a 
sufficient  interest  in  the  fund  to  sustain  the  action.  The 
Pfeifer  Case  (supra),  however,  is  an  authority  upholding  the 
plaintiff's  right  to  maintain  this  action.  In  that  case  the 
plaintiff  was  a  niece  of  one  of  the  next  of  kin,  that  is  to  say, 
was  a  daughter  of  the  deceased's  sister.  The  Court  of  Appeals 
held  that  the  plaintiff  as  administratrix  was  a  quasi  trustee 
for  the  next  of  kin  who  were  represented  by  the  word  "  heirs." 
It  is  true  that  on  a  subsequent  trial  of  this  case  it  appeared 
that  the  plaintiff  had  an  assignment  of  her  mother's  interest,- 
which  would  be  sufficient  to  bring  the  case  within  the  Janda 
and  Bishop  cases,  but  this  fact  did  not  appear  in  the  case  when 
the  Court  of  Appeals  sustained  the  right  to  maintain  the 
action.  The  court,  therefore,  erred  in  holding  that  the 
plaintiff  was  not  entitled  to  maintain  the  action. 

The  respondent,  however,  contends  that  in  no  event  can^ 
there  be  a  recovery  because  the  deceased  was  not  a  member 
for  the  period  of  one  year  and  was  not  in  good  standing  at 
the  time  of  his  death.  The  validity  of  this  contention  depends 
upon  the  true  construction  of  the  defendant's  constitution 
and  by-laws,  which  are  written  in  the  Italian  language.  Two 
radically  different  translations  were  submitted  to  the  court, 
but  there  was  no  proof  by  an  official  interpreter  or  otherwise 
which  would  enable  the  court  to  determine  which  was  correct 
or  whether  either  one  was  correct.  We  are,  therefore,  not  in 
a  position  to  pass  upon  the  respondent's  construction  of  the 
by-laws  so  as  to  do  full  justice  to  both  parties.  Upon  the 
retrial  of  this  case,  the  entire  constitution  and  by-laws  should 
be  introduced  in  evidence  and  the  correct  translation  thereof 
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should  be  established.  It  may  also  be  possible  to  adduce 
competent  evidence  of  the  practical  construction  thereof  by 
the  defendant  and  the  insured  during  the  latter's  period  of 
membership. 

The  judgment  is  reversed  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event. 

Clabke,  p.  J.,  DowLiNG,  Smith  and  Page,  JJ.,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to 
appellant  to  abide  event. 


Solomon  Posnick,  Appellant,  v.  H.  S.  &  S.  0.  Cbystal, 
Respondent,  Impleaded  with  Benjamin  Schwartz, 
Defendant. 

First  Department*  February  1,  1918. 

Master  and  servant  —  neffliffence  —  aetion  by  carpenter  against  his 
employer,  a  contractor,  and  the  owner  —  reversible  error  —  evi- 
dence that  plaintiff's  employer  was  insured  under  Workmen's 
Compensation  Law. 

In  an  aotion  by  a  carpenter  against  his  employer,  a  eontraotor,  and  the 
owner  of  the  buildings  in  course  of  construction,  for  personal  injuries 
alleged  to  have  been  sustained  by  being  struck  by  a  scantling  thrown 
out  of  an  upper  window  by  an  employee  of  the  owner,  the  aotion  having 
been  discontinued  as  to  the  contractor,  it  was  reversible  error  to  allow 
the  defendant  over  plain tift*s  objection  to  introduce  evidence  that  plain- 
tiff's employer  was  insured  under  the  Workmen's  Compensation  Law, 
where  it  was  not  followed  by  proof  that  plaintiff  had  applied  for  or 
received  compensation. 

Appeal  by  the  plaintiff,  Solomon  Posnick,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  Bronx  on  the  13th 
day  of  June,  1917,  upon  the  verdict  of  a  jury,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  20th  day  of 
June,  1917,  denying  plaintiff's  motion  for  a  new  trial  made 
upon  the  minutes. 

Herman  J.  Rvbensteiny  for  the  appellant. 

Frederick  W,  CaUin  of  counsel  [Robert  H.  Woody,  attorney], 
for  the  respondent. 
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Shearn,  J.: 

The  plaintiff  appeals  from  a  judgment  entered  upon  the 
verdict  of  a  jury  in  an  action  brought  to  recover  damages 
for  personal  injuries  sustained  as  a  result  of  the  negligence 
of  the  defendants.  The  respondent  was  the  owner  of  build- 
ings in  the  course  of  erection  and  the  plaintiff  was  a  carpenter 
on  the  job,  who  was  in  the  employment  of  th6  defendant 
Schwartz,  a  contractor  for  the  carpenter  work.  Upon  the 
trial  the  action  was  discontinued  as  to  the  defendant  Schwartz 
but  proceeded  against  the  owner.  It  was  fairly,  established 
that  the  plaintiff  was  injured  while  passing  through  the 
courtyard  or  space  between  the  two  buildings  imder  con- 
struction by  being  struck  by  a  scantling  thrown  out  of  an 
upper  window  by  an  employee  of  the  respondent  engaged  in 
cleanmg  the  premises.  There  was  some  evidence  which 
might  have  warranted  the  jury  in  finding  the  plaintiff  guilty 
of  contributory  negligence,  and,  on  accoimt  of  the  ignorance 
of  some  of  the  witnesses  called  by  the  plaintiff,  certain  aspects 
of  the  case  were  left  in  some  confusion.  On  the  whole,  the 
merits  so  preponderated  in  favor  of  the  plaintiff  that  the 
error  in  the  admission  of  evidence  about  to  be  referred  to  can 
but  be  regarded  as  prejudicial. 

The  respondent,  over  plaintiff's  objection,  insisted  on 
introducing  evidence  that  plaintiff's  employer  Schwartz 
was  insured  under  the  Workmen's  Compensation  Law.  Plain- 
tiff was  not  proceeding  against  his  employer  but  was  suing  a 
third  party  as  he  had  a  right  to  do  without  resorting  to  the 
act.  The  only  possible  relevancy  of  any  inquiries  concerning 
compensation  under  the  act  would  be  to  show  that  plaintiff 
had  received  compensation.  Respondent's  counsel  omitted 
to  ask  the  plaintiff  any  questions  on  this  head  while  plaintiff 
was  on  the  stand,  but  introduced  evidence  of  the  insurance  of 
plaintiff's  employer  as  a  part  of  defendant's  case,  leading  the 
court  to  believe  that  it  was  to  be  followed  up  by  proof  that 
plaintiff  had  applied  for  or  received  compensation.  It  was  not 
so  followed  up  and  no  attempt  was  made  to  show  any  such 
fact.  The  only  possible  purpose  of  introducing  this  evidence 
imder  the  circimistances  was  to  achieve  the  natiu^l  result  of 
leading  the  jury  to  suspect  or  infer  that  plaintiff  had  been  or 
could  be  compensated  by  merely  making  application  under  the 
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Workmen's  Compensation  Law  and,  therefore,  his  case  should 
not  be  seriously  regarded.  This  was  distinctly  harmful  and 
may  well  have  accounted  for  the  verdict. 

The  judgment  and  order  should  be  reversed  and  a  new 
trial  ordered,  with  costs  to  appellant  to  abide  the  event. 

Clarke,  P.  J.,  Laughun,  Scott  and  Page,  JJ.,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to 
appellant  to  abide  event. 


Soeurbee,  Incorporated,    Respondent,    v.    Jatison   Con- 
struction Company,  Inc.,  Appellant. 

First  Department,  February  1,  1918. 

Pleading  —  denials  essential  to  afflrmatlYe  defense  should  not  be 

stricken  out. 

Where  in  an  action  for  the  breach  of  a  building  contract,  the  plaintiff 
alleges  non-performance  on  the  part  of  the  defendant,  and  also  due 
performance  of  all  the  terms  of  the  contract  on  plaintiff's  part,  except 
as  waived  by  the  defendant,  and  the  defendant  pleads  as  an  affirmative 
partial  defense  that  the  plaintiff  failed  to  assert  its  claim  within  ninety 
days  as  required  by  the  terms  of  the  contract,  denials  of  plaintiff's 
allegations  as  to  non-performance  were  in  no  sense  essential  to  the 
affirmative  defense,  and  were  properly  stricken  out,  but  denials  as  to 
due  performance  by  the  plaintiff  except  as  waived  by  the  defendant 
were  essential  to  the  defense  and  should  not  be  stricken  out. 

It  is  well  settled  that  denials  which  are  essential  to  render  available  the 
other  facts  pleaded  as  a  separate  defense  should  not  be  stricken  out. 

Appeal  by  the  plaintiff,  Jatison  Construction  Company, 
Inc.,  from  an  order  of  the  Supreme  Court,  made  at  the  New 
York  Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  21st  day  of  December,  1917, 
granting  plaintiff's  motion  to  strike  certain  denials  from  an 
affirmative  partial  defense. 

Frederick  E.  Anderson  of  counsel  [Stx)ddard  &  Mark, 
attorneys],  for  the  appellant. 

Lawrence  E.  Brown  of  counsel  [Bidlowa  &  BuXiowa,  attorneys], 
for  the  respondent. 
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Shearn,  J.: 

,The  first  cause  of  action,  which  is  the  only  one  with  which 
we  are  concerned,  alleges  the  breach  of  an  agreement  in 
writing  whereby  a  building  should  be  fully  completed,  decorated 
and  equipped  as  provided  therein.  Paragraphs  4  and  5  of 
the  complaint,  which  are  the  ones  denied  in  the  affirmative 
partial  defense,  are  as  follows: 

^^  Fourth.  The  defendant  did  not  perform  said  contract 
on  its  part  to  be  performed,  but  on  the  contrary,  on  January 
2nd,  1917,  conveyed  the  aforesaid  79th  Street  premises  to 
the  plaintiff,  and  the  said  building  thereon  had  not  been  and 
is  not  fully  completed,  decoratki  or  equipped  as  provided  in 
said  contract,  and  the  contracts  relating  to  work  in  said 
building  were  not  substantially  carried  out,  to  the  damage  of 
the  plaintiff  in  the  sum  of  $75,000. 

^^  Fifth.  The  plaintiff  duly  performed  all  the  terms  and* 
conditions  of  said  contract  on  its  part  to  be  performed,  except 
in  so  far  as  the  same  were  waived  by  the  defendant  with 
respect  to  notices  of  the  defects  in  the  completion,  decoration 
and  equipment  of  said  building  upon  said  79th  Street  premises." 

The  affirmative  partial  defense  is,  in  part,  that  the  contract 
provided  that  "  any  claim  of  damage  by  the  plaintiff  against 
the  defendant  should  be  asserted  within  ninety  days  after  the 
time  when  title  to  said  79th  Street  premises  was  tendered 
in  accordance  with  said  contract,  and  that  if  within  such 
ninety  days  any  dispute  or  controversy  should  have  arisen, 
or  any  claim  for  damage  should  have  been  made,  such  build- 
ing should  be  deemed  to  have  been  accepted  by  the  plaintiff 
except  as  to  the  matters  to  which  objection  has  been  made,'S 
and  that  "  within  such  ninety  days  certain  disputes  or  con- 
troversies did  arise  and  certain  claims  for  damages  were 
made  by  the  plaintiff,  and  on  information  and  belief,  that 
as  to  the  greater  part  of  the  alleged  claims  of  the  plaintiff 
for  which  this  action  was  brought,  no  objection  was  made 
within  the  said  ninety  days,  and  that  by  reason  of  such  fact, 
the  plaintiff  waived  such  objections  and  the  said  79th  Street 
building  was  by  the  terms  of  said  agreement  deemed  to  have 
been  accepted  by  the  plaintiff  except  as  to  such  matters  to 
which  objection  was  made  within  the  said  ninety  days/' 

It  is  now  well  settled  that  denials  which  are  essential  to 


Digitized  by 


Google 


664    SoEURBEE,  Inc.  ,  v.  J atison  Construction  Co.  ,  Inc. 

First  Department,  February,  1918.  [Vol.  181. 

render  available  the  other  facts  pleaded  as  a  separate  defense 
should  not  be  stricken  out.  (Mendelson  v.  Margulies,  157 
App.  Div.  666;  Pullen  v.  Seaboard  Trading  Co.,  165  id.  117.) 

It  is  quite  apparent  that  the  denials  of  the  allegations  in 
paragraph  4  are  in  no  sense  essential  to  this  affirmative 
defense^  for  they  are  allegations  allegmg  non-performance 
on  the  part  of  the  defendant,  whereas  the  theory  of  the  defense 
is  that  it  admits  non-performance  but  meets  the  claim  with 
the  ninety-day  clause. 

Quite  different,  however,  is  the  situation  with  reference  to 
the  denial  of  the  allegation  in  paragraph  5,  for  here  the  plain- 
tiflf  alleges  due  performance  of  all  the  terms  of  the  contract 
on*  plaintiff's  part  eoccept  as  waived  by  the  defendant.  For  the 
defendant  to  admit  that  plaintiff  duly  performed  the  pro- 
vision with  respect  to  giving  ninety  days'  notice  or  that  the 
defendant  waived  the  clause  with  respect  to  the  ninety  days' 
notice  would  absolutely  destroy  the  legal  effect  of  the  defense, 
consisting  of  the  plaintiff's  failure  to  assert  its  claim  within 
ninety  days.  This  denial  is  essential  to  the  defense  and 
should  not  have  been  stricken  out. 

The  order  should  be  modified  by  eliminating  the  provision 
striking  out  paragraph  III  of  the  answer  and  substituting 
therefor  the  following:  "  That  all  denials  incorporated  in 
Paragraph  III  of  the  answer  be  and  they  are  hereby  stricken 
out  as  irrelevant  and  redundant,  except  the  denial  of  due 
performance  by  plaintiff  except  as  waived  by  the  defendant," 
and  as  so  modified  the  order  is  affirmed,  without  costs. 

Clarke,  P.  J.,  Dowling,  Smith  and  Page,  JJ.,  concurred. 

Order  modified  as  stated  in  opinion,  and  as  modified 
affirmed,  without  costs. 
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James  B.  Kee^eT;  as  Administrator,  etc.,  of  Lillian  B. 
Keeset,  Deceased,  Respondent,  v.  Marion  O'Reilly, 
Appellant. 

First  Department,  February  1,  1918. 

Landlord  and  tenant  —  negligence  —  liability  of  owner  for  death 
of  sublesaee  of  furnished  rooms  killed  by  falling  of  chimney 
while  hanging  clothes  on  roof  —  licensee  —  evidence  insufficient 
to  establish  easement  over  roof  as  appurtenance  to  lease. 

In  an  action  by  a  subtenant  of  two  furnished  rooms  on  the  top  floor  of 
defendant's  building,  to  reoover  for  the  death  of  his  wife  who,  while  upon 
the  roof  to  hang  out  some  washing  was  killed  by  the  falling  upon  her 
of  a  part  of  the  chimney,  there  was  no  evidence  in  the  lease  executed 
by  the  defendant,  or  in  any  of  the  subleases,  that  the  roof  or  any  part 
of  the  premises  was  reserved  or  set  aside  for  use  of  tenants  for  drying 
dothes.  It  appeared  that  the  only  means  of  access  to  the  roof  was  by 
climbing  an  ordinary  Are  ladder,  pushing  off  a  scuttle  and  climbing 
through  the  opening,  and  that  the  roof  was  of  tin  without  boards  or  slats^ 
for  people  to  walk  on,  and  contained  no  provisions  for  fastening  clothes 
lines. 

EM^  on  all  the  evideuce,  that  the  deceased  was  a  mere  licensee  and  that 
a  judgment  in  favor  of  the  plaintiff  must  be  reversed  and  the  complaint 
dismissed. 

The  plaintiff,  as  a  subtenant  of  the  rooms,  had  no  easement  over  the  roof 
as  an  appurtenance  to  his  lease  and  the  mere  fact  that  his  inmiediate 
landlord  in  violation  of  the  principal  lease,  even  with  the  acquiescence 
of  the  owner,  permitted  housekeeping  in  the  rooms  did  not  create  ah 
easement  over  the  roof. 

Appeal  by  the  defendant,  Marion  O'Reilly,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  coimty  of  New  York  on  the  10th  day 
of  January,  1917,  upon  the  verdict  of  a  jury  for  $4,500,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  17th 
day  of  January,  1917,  denying  defendant's  motion  for  a  new^ 
trial  made  upon  the  minutes. 

Frederick  Mellor,  for  the  appellant. 

Herbert  C.  Smyth  of  counsel  [Roderic  Wellman  with  him  on 
the  brief;  Joseph  Kohler,  attorney],  for  the  respondent. 

Shearn,  J.: 

In  May,   1915,  defendant  was  the  owner  of  a  building 
Nos.   336-338  Lenox  avenue  and  had  owned  it  for  about 
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twelve  years.  She  had  bought  it  as  two  private  houses,  and 
about  eight  years  ago  made  alterations,  throwing  the  two 
houses  into  one,  taking  oflf  the  stoops,  placing  four  stores 
in  the  basement  and  first  floor,  and  making  the  three  floors 
above  suitable  for  the  purpose  of  renting  out  furnished  rooms. 
Those  three  upper  floors  were  rented  to  one  Charles  H.  Haas 
by  a  written  lease  covering  the  years  1912  to  1914  and  extended 
by  indorsement  to  cover  the  year  1915.  This  lease  provided 
that  the  three  upper  floors  of  the  combined  buildings  were 
"to  be  used  for  sleeping  apartments  and  not  for  housekeeping 
in  any  form  whatever."  The  lessee  Haas  rented  out  parts  of 
the  leased  premises  as  furnished  rooms  to  various  people. 
Plaintiff,  his  wife  and  child  occupied  two  rooms  on  the  top 
floor,  hired  by  the  week.  They  had  lived  there  a  year,  when, 
on  May  8,  1915,  plaintiff's  wife  went  up  on  the  roof  to  hang 
out  some  washing  and  was  killed  by  the  falling  upon  her  of  a 
part  of  the  chimney.  It  is  claimed  by  the  plaintiff,  who  has 
recovered  a  judgment  upon  the  verdict  of  a  jury,  that  the 
plaintiff's  wife  was  upon  the  roof  on  the  invitation  of  the 
defendant,  whereas  the  defendant's  contention  is  that  she 
was  there  merely  as  a  licensee. 

Although  the  lease  prohibited  the  use  of  the  apartments 
for  housekeeping,  such  use  by  plaintiff's  family  was  per- 
mitted by  Haas.  Such  use  by  several  other  tenants  was  also 
peraiitted  by  the  lessee.  Indeed,  it  was  shown  that  for  a 
considerable  period  of  time  the  lessee  set  apart  a  room  on 
a  lower  floor  for  use  by  the  subtenants  as  a  laundry,  with 
hanging  lines  outside  the  window.  For  some  three  months 
prior  to  the  accident  this  room  was  only  partially  available 
because  occupied  by  another  subtenant  as  a  kitchen.  No 
measures  were  actively  taken  by  the  owner  to  compel  the 
lessee  to  observe  the  prohibition  in  the  lease  against  the 
use  of  the  rooms  for  housekeeping  purposes,  and  the  evidence 
warranted  a  finding  that  the  owner  tacitly  acquiesced  in 
such  use  as  was  proved.  There  is  no  evidence  whatever  that 
in  the  lease  to  Haas  or  in  any  of  the  subleases  the  roof  or 
any  other  part  of  the  premises  was  reserved  or  set  aside  for  the 
common  use  of  the  tenants  for  drying  clothes  or  that  such 
facilities  were  in  any  manner  appurtenant  to  the  lease  or 
to  the  subleases.      Late  in  the  course  of  the  trial,  on  rebuttal. 
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plaintiff  brought  out  that  the  defendant's  alleged  janitor, 
when  asked  by  plaintiff  a  week  after  plaintiff  had  hired  his 
two  rooms,  *'  Where  do  the  people  do  their  washing?  "  said, 
"  The  majority  of  them  do  it  in  their  rooms;  others  washed  in 
the  washroom."  Plaintiff  testified,  "  I  asked  him  where  they 
hung  them;  he  said,  '  You,  living  on  the  top  floor,  it  will  be 
closer  for  you  to  hang  on  the  roof.'  "  Assuming  that,  in  the 
state  of  the  proof,  this  statement  of  the  janitor  was  binding 
upon  the  defendant,  it  constituted  at  most  a  bare  permission 
to  make  such  a  use  of  the  roof.  Ev^n  if  it  tended  to  show  an 
invitation,  as  distinguished  from  a  mere  permission,  any 
such  inference  was  completely  overborne  by  the  other  evidence 
in  the  case. 

The  only  means  of  access  to  the  roof  was  by  climbing 
an  ordinary  iron  fire  ladder,  pushing  off  a  scuttle  and  cUmbing 
through  the  opening  to  the  roof.  There  was  one  such  open- 
ing in  each  house.  The  roof  was  an  ordinary  tin  roof.  No 
boards  or  slats  were  provided  for  people  to  walk  on.  There 
were  no  posts  on  the  roof  to  support  lines;  there  were  no 
pegs,  staples  or  other  provision  for  fastening  lines;  there 
was  nothing  there  except  the  roof  itself,  skylights,  a  scuttle 
and  the  chimneys,  except  that,  as  the  evidence  warranted 
the  jury  in  finding,  during  the  period  of  plaintiff's  subtenancy 
there  was  a  wire  and  a  hemp  rope  stretched  between  the  two 
chinmeys,  which  wire  and  rope  were  used  by  the  plaintiff's 
wife  and  at  times  by  other  subtenants  to  hang  washing  upon 
for  the  piupose  of  drying  it.  No  evidence  was  introduced 
to  show  that  the  defendant  or  the  lessee  Haas  had  anjrthing 
to  do  with  putting  up  the  wire  or  the  rope,  but  there  was 
testimony  adduced  by  the  defendant,  which,  if  credited, 
tended  to  show  that  the  wire  had  been  put  up  by  one  of  the 
subtenants  and  that  the  rope  was  put  up  and  taken  down 
from  time  to  time  by  some  one  of  the  subtenants  as  occasion 
required.  These  facts  fall  far  short  of  warranting  a  finding 
that  the  defendant  invited  the  use  of  the  roof  for  the  purpose 
of  hanging  out  and  drying  clothes.  A  different  situation 
would  be  presented  if  it  appeared  that  the  defendant  had 
prepared  the  roof  for  such  use;  if,  for  example,  the  tin  roof, 
which  would  readily  be  made  to  leak  if  regularly  tramped  upon 
by  the  numerous  subtenants,  had  been  covered  with  boards 
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or  slats,  and  if  hanging  posts  or  similar  facilities  intended  to 
carry  drying  lines  had  been  provided.  It  would  also  have  been 
a  fact  of  some  significance  if  the  defendant  had  provided  a 
stairway  to  the  roof  and  a  door  opening  from  the  stairway 
to  the  roof,  instead  of  an  iron  ladder  and  scuttle  of  the  kind 
ordinarily  designed  for  emergency  access  to  the  roof  and 
clearly  not  suited  or  intended  for  women  carrying  baskets  of 
wet  clothes.  Assuming  that  the  jury  would  have  been 
warranted  in  finding  that  the  defendant  knew  or  ought  to 
have  known  that  some  of  the  subtenants  were  using  the  roof 
for  drying  clothes,  the  only  legal  inference  properly  to  be 
drawn  from  these  facts,  in  the  light  of  all  of  the  other  facts 
in  the  case  above  referred  to,  is  that  the  defendant  acquiesced 
in  and  permitted  such  use  of  the  roof,  thus  imposing  upon  the 
defendant  a  duty  to  exercise  only  such  care  as  is  owing  to  a 
bare  licensee.  The  plaintiff  as  a  subtenant  by  the  week  of 
two  furnished  rooms  had  no  easement  over  this  roof  as  an 
appurtenance  to  his  lease,  and  the  mere  fact  that  his  immediate 
landlord,  in  violation  of  the  principal  lease,  even  with  the 
acquiescence  of  the  owner,  permitted  housekeeping  in  these 
furnished  rooms,  did  not  create  an  easement  over  the  roof. 
The  presence  of  the  plaintiflf  on  the  roof  was  not  expected 
in  the  enjoyment  of  any  appurtenance  shown  by  the  circum- 
stances to  be  attached  to  the  lease,  and  was,  therefore,  not 
to  the  mutual  interest  of  the  parties.  Under  the  rule  stated 
m  HeskeU  v.  Avbum  X.,  H.  &  P.  Co.  (209  N.  Y.  86)  and 
Vatighan  v.  Transit  Development  Co.  (222  id.  79)  the  circum- 
stances constituted  the  deceased  a  mere  licensee. 

It  follows  that  the  judgment  and  order  must  be  reversed, 
and,  as  it  appears  that  a  new  trial  would  not  change  the 
essential  facts  upon  which  this  decision  is  based,  the  com- 
plaint is  dismissed,  with  costs. 

Clarke,  P.  J.,  Dowling,  Smith  and  Page,  JJ.,  concurred. 

Judgment  and  order  reversed,  with  costs,  and  complaint 
dismissed,  with  costs. 
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Frank  M.  Simons,  Respondent,  v.  Emma  T.  Terhune,  as  Execu- 
trix, etc.,  of  Edward  M.  Greacen,  Deceased,  Appellant. 

First  Department,  February  1,  1918. 

Huaband  and  wife  —  when  estate  of  deeeaied  huaband  not  liable 
to  brother-in-law  of  wife  for  her  support  during  lifetime  of  hus- 
band and  while  living  separate  and  apart  from  him  —  evidence. 

In  an  action  by  the  brother-in-law  of  the  wife  of  a  deceased  husband  to 
recover  from  his  estate  for  board,  lodging  and  wearing  apparel  which 
plaintiff  furnished  to  his  sister-in-law  during  the  lifetime  of  the  husband, 
it  appeared  that  the  sister-in-law  after  a  separation  from  her  husband  lived 
with  her  mother  for  about  twenty  years  and  then  went  to  live  in  the 
home  of  the  plaintiff  and  remained  there  until  the  death  of  her  husband; 
that  during  this  period  the  husband  resided  within  the  same  county 
to  the  knowledge  of  both  the  plaintiff  and  the  wife;  that  no  action  was 
ever  brought  by  her  for  separation  or  for  support;  that  no  demand  was 
ever  made  either  by  her  or  by  the  plaintiff  against  the  husband  during  his 
lifetime;  that  the  husband  had  furnished  the  wife  some  money  and  had 
also  cared  for  the  daughter  and  that  no  attempt  was  made  to  prove  any 
express  agreement  between  the  wife,  as  agent  of  her  husband,  and  the<> 
plaintiff  to  pay  for  board,  lodging  and  clothes.  The  court  charged  that  . 
if  the  jury  believed  that  the  plaintiff  harbored  his  sister-in-law  freely 
and  gratuitously  and  without  thought  of  looking  to  the  husband  for 
compensation  therefor,  he  cannot  recover. 

Held,  that  a  verdict  in  favor  of  the  plaintiff  is  contrary  to  the  law  as  charged, 
and  against  the  evidence,  and  that  the  judgment  thereon  must  be  reversed 
and  the  complaint  dismissed. 

Scott,  J.,  dissented. 

Appeal  by  the  defendant,  Emma  T.  Terhune,  as  executrix, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  24th  day  of  April,  1917,  upon  the  verdict  of  a  jury, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  23d 
day  of  April,  1917,  denying  defendant's  motion  for  a  new 
trial  made  upon  the  minutes. 

Joab  H.  Banton  of  counsel  [Dvnght  W.  De  Motte^  attorney], 
for  the  appellant. 

Jacob  M.  Kram,  for  the  respondent. 

Shearn,  J.: 

The  plaintiff,  a  brother-in-law  of  Martha  Greacen,  has 
recovered  a  judgment  against  the  defendant,  as  executrix 
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under  the  will  of  Edward  M.  Greacen,  the  deceased  husband 
of  Martha  Greacen,  for  board,  lodging  and  wearing  apparel 
which  the  plaintiff  furnished  to  his  sister-in-law  during  the 
lifetime  of  decedent.  Martha  Greacen  married  the  decedent 
in  the  city  of  New  York  on  March  9,  1889.  A  daughter 
was  bom  to  them  on  January  17,  1890.    Within  a  few  months 

^thereafter  Mr.  and  Mrs.  Greacen  separated.    For  twenty- 

^one  years  thereafter  Mrs.  Greacen  Uved  with  her  mother, 
whose  residence  was  throughout  said  period  within  the  county 
of  New  York.  In  February,  1911,  Mrs.  Greacen  went  to  live 
in  the  home  of  her  brother-in-law,  the  plaintiff,  and  continued 

'to  live  in  his  home  until  the  death  of  her  husband  on  October 
15,  1916.  During,  this  period  the  residence  of  the  plaintiff 
was  in  or  about  New  York  city.    Edward  M.  Greacen  resided 

•within  the  county  of  New  York  during  the  entire  twenty-six 
years  from  the  separation  to  his  death,  and  tins  fact  was 
known  and  his  whereabouts  were  known  both  to  the  plain- 
tiff and  the  wife.  No  action  was  ever  brought  by  Mrs. 
Greacen  against  her  husband  for  separation  or  for  support 
and  no  complaint  was  ever  lodged  against  him  in  a  magis- 
trate's or  other  court,  nor  was  any  other  effort  made  to  compel 

.the  decedent  to  support  his  wife.  No  demand  for  support 
was  ever  made  either  by  Mrs.  Greacen  or  by  the  plaintiff, 

"and  plaintiff  never  sent  any  bill  and  never  wrote  any  letter  to 
the  decedent  asking  payment  of  any  money.  When  the 
daughter  was  about  twelve  years  old  she  went  to  Uve  with  her 
father,     She  lived   with  him  about  six  months  and   good 

"relations  existed  between  them  thereafter,  and  it  appears  that 

vthe  father  bought  her  clothing,  sent  her  to  a  private  school> 

♦had  a  private  teacher  instruct  her  in  stenography,  put  some 
money  in  a  savings  bank  for  her  and  made  her  various  presents 

Jrom  time  to  time.  It  also  appears  that  as  late  as  1913 
Mrs.  Greacen  and  her  husband  wiere  on  friendly  terms, 
evidenced  by  numerous  letters  in  evidence  written  by  Mrs. 
Greacen  to  her  husband  during  the  period  between  1911  and 
1913,  acknowledging  checks  received  from  him.  These  sums 
of  money,  however,  were  evidently  very  small,  for  the  wife 
testified  that  the  total  sum  contributed  by  the  deceased 
toward  her  support  and  maintenance  during  the  entire  period 
of  the  separation  was  not  to  exceed  $100.    After  the  death 
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of  Mr.  Greacen  this  action  was  begun,  based  upon  the  theory 
that  the  wife  had  pledged  her  husband's  credit  for  the  pay- 
ment to  her  brother-in-law  of  the  reasonable  value  of  the 
board,  lodging  and  clothing  furnished  by  the  brother-in-law 
in  reliance  thereon.    As  a  first  step  it  became  necessary  to 
claim  and  establish  that  the  wife  was  justified  in  living  separate 
and  apart  from  her  husband,  and  evidence  was  introduced 
tending  to  show  that  she  had  left  her  husband  because  of  his 
cruel  and  inhuman  treatment.    The  husband  being  dead, 
there  was  no  serious  difficulty  in  establishing  this  claim, 
based  upon  occurrences  dating  back  some  twentynseven  years. 
No  attempt  was  made  to  prove  any  express  agreement  made 
between  the  wife,  as  agent  of  her  husband,  and  the  plaintiff, 
her  brother-in-law,  to  pay  for  board,  lodging  and  clothing, 
but,  having  established  the  legal  obligation  of  the  husband 
to  support  the  wife,   the  plaintiff  rested  upon  an  implied 
promise.     Considering  the  relationship  of  the  plaintiff  and 
his  sister-in-law,  a  serious  question  might  be  raised  whether 
the  law  would  imply  an  agreement  on  her  part,  either  indi- 
vidually or  as  agent  for  her  husband,  to  pay  for  the  board, 
lodging  and  wearing  apparel   furnished  by  the  brother-in- 
law,  in  whose  home  the  wife  lived.     (Wilcox  v.  Wilcox,  48 
Barb.  327,  329;  Williams  v.  Hutchinson,  3  N.  Y.  312,  317; 
Van  Kuren  v.  Saxton,  3  Hun,  547;  Matter  of  Perry,  5  Misc. 
Rep.  149;  9  Cyc.  273.)     The  question,  however,  is  not  pre- 
sented on  this  appeal,  for  the  case  went  to  the  jury  with  the 
consent  of  both  parties  under  the  charge  that  "  If  the  jury 
believes   that   Mr.  Simons  harbored  his  sister-in-law  freely 
and  gratuitously  and  without  thought  of    looking  to   Mr. 
Greacen  for  compensation  therefor,    *   *    *    he  cannot  recover 
in  this  action."    The  question,  then,  is  whether  the  verdict  is 
not  contrary  to  law  and  against  the  evidence.     In  our  opinion 
it  is  overwhelmingly  so.    Aside  from  the  relationship  of  the 
plaintiff  and  his  sister-in-law,  the  fact  that  the  matter  of 
payment  for  board,  lodging  and  wearing  apparel  was  never 
alluded  to  between  the  plaintiff  and  his  sister-in-law;  that  the 
wife  had  never  made  any  demand  upon  her  husband  for 
support;  that  the  plaintiff,  although  he  knew  the  whereabouts 
of  the  husband  and  knew  that  he  had  a  bank  account,  never 
made  any  suggestion  or  request  that  the  husband  should 
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contribute  toward  the  support  of  the  wife;  that  the  plaintiff 
never  sent  a  bill  to  the  husband,  and  that  there  is  not  an  item 
of  evidence  tending  to  show  that  the  plaintiff  expected  to  be 
paid,  combine  to  overthrow  completely  any  jyrima  fade  pre- 
sumption of  an  implied  promise,  if  such  a  presumption  may  be 
indulged  in.  On  the  ground,  therefore,  that  the  verdict  was 
contrary  to  the  law  as  chained  and  against  the  evidence,  the 
judgment  and  order  must  be  reversed  and,  as  it  does  not 
appear  that  the  essential  facts  would  be  changed  upon  a  new 
trial,  the  complaint  is  dismissed,  with  costs. 

Clarke,  P.  J.,  Laughlin  and  Page,  JJ.,  concurred;  Scott, 
J.,  dissented. 

Judgment  and  order  reversed,  with  costs,  and  complaint 
dismissed,  with  costs. 


Before  State  Industrial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  Htman  Solomon,  Respondent, 
for  Compensation  under  the  Workmen's  Compensation 
Law,  V.  Samuel  Bonis,  Employer,  and  the  General 
Accident,  Fire  and  Life  Assurance  Corporation, 
Insurance  Carrier,  Appellants. 

Third  Department,  November  28,  1917. 

Workmen's  Compensation  Law — plasterer  injured  while  repairing 
plaster  in  apartment  house  for  owner  and  operator  thereof,  not 
entitled  to  an  award. 

A  plasterer  employed  by  the  hour  by  the  owner  and  operator  of  an  apart^ 
ment  house  to  repair  the  plaster,  who  was  injured  while  so  engaged  on 
October  8,  1916,  is  not  entitled  to  an  award  xmder  the  Workmen's  Com- 
pensation Law,  as  it  existed  on  the  date  of  the  injury. 

Lton  and  Woodward,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  defendants,  Samuel  Bonis  and  another, 
from  an  award  of  the  State  Industrial  Commission,  filed  in  the 
office  of  said  Commission  on  the  19th  day  of  January,  1917, 
and  also  from  an  award  entered  in  the  oflSce  of  said  Com- 
mission on  the  11th  day  of  April,  1917. 
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Alfred  W.  Meldon  [Lindsay  D.  Holmes  of  counsel],  for  the 
appellants. 

Merton  E.  Lewis,  Attorney-General,  and  Robert  W.  Bonynge, 
for  the  respondent  Commission. 

David  Harrison,  for  the  claimant,  respondent. 

John  M.  Kellogg,  P.  J.: 

The  findings  show  that  the  employer  was  the  owner  and 
operator  of  an  apartment  house.  "  There  was  some  plastering 
to  be  done  in  one  of  the  bathrooms  in  said  apartment  house, 
and  Bonis  [the  employer]  sent  for  Solomon  to  come  and  do  the 
plastering  at  75  cents  per  hour,  and  directed  him  to  purchase 
whatever  materials  were  needed  and  to  pay  for  the  same,  and 
agreed  to  reimburse  him  for  such  outlay.  The  total  payment 
made  by  Bonis  to  Solomon  in  respect  of  this  work  was  $3. 
It  was  customary  for  Bonis  to  send  for  Solomon  whenever  he 
had  any  plastering  work  to  be  done,  and  to  pay  Solomon  on 
the  above-mentioned  basis.''  While  plastering,  Solomon  fell 
and  received  the  injury  for  which  compensation  has  been 
made.  Matter  of  Bargey  v.  Massaro  Macaroni  Co.  (170  App. 
Div.  103;  218  N.  Y.  410),  seems  to  settle  this  question  in  favor 
of  the  appellants.  It  is  true  that  the  Bargey  case  was  com- 
mented upon  and  distinguished  in  Matter  of  Mulford  v.  Pettit 
&  Sons  (220  N.  Y.  540).  In  that  case  it  was  only  decided  that 
a  salesman,  in  a  non-hazardous  emplojrment,  who  uses  a 
motorcycle  in  making  his  trips,  and  is  killed  thereby,  is 
operating  a  vehicle  within  group  41  of  section  2  of  the  Work- 
men's Compensation  Law  (Consol.  Laws,  chap.  67;  Laws  of 
1914,  chap.  41).  The  Mulford  case  in  no  way  limits 
or  qualifies  the  Bargey  case.  This  is  made  plain  by  Matter 
of  Schmidt  v.  Berger  (221  N.  Y.  26),  in  which  the  Bargey 
case  is  cited  with  approval,  and  which  holds  that  the  super- 
intendent of  an  apartment  house,  who  made  ordinary  repairs 
upon  it,  while  mounted  on  a  stepladder  engaged  in  cutting 
away  a  part  of  a  door  to  prevent  "  binding,"  was  not  in  a 
hazardous  emplojmaent.  That  case  has  much  force  here, 
as  managing  an  apartment  house  was  not,  at  the  time  of  the 
App.  Div.— Vol.  CLXXXI.        43 
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accident,  a  hazardous  employment.  (See,  also,  Matter  of 
Kammer  v.  Hawk,  221  N.  Y.  378.) 

After  the  decision  of  the  Bargey  case  subdivision  5  of  section 
3  of  the  Workmen's  Compensation  Law,  defining  "  employ- 
ment," was  amended.  (Laws  of  1916,  chap.  622.)  When  the 
Bargey  case  arose  subdivision  5  of  section  3  defined  "  employ- 
ment "  as  including  "  employment  only  in  a  trade,  business  or 
occupation  carried  on  by  the  employer  for  pecuniary  gain.'' 
The  amendment  of  1917  (Laws  of  1917,  chap.  705)  added  after 
the  word  "  gain,"  "  or  in  connection  therewith."  The  effect 
of  that  amendment  is  not  before  us;  it  may  be  that  it  qualifies 
the  Bargey  case,  so  that  under  the  facts  in  that  case,  the 
employer  being  engaged  in  a  hazardous  business,  carpenters  at 
work  in  the  factory  would  be  deemed  within  the  protection 
of  the  Workmen's  Compensation  Law.  That,  however,  we 
need  not  consider.  Aside  from  the  effect  of  that  amendment, 
and  the  amendment  of  subdivision  4  of  the  section,  the  Bargey 
case  is  in  full  force,  and  that  and  the  Schmidt  case  are  decisive 
here. 

The  award  should,  therefore,  be  reversed  and  the  claim 
dismissed. 

All  concurred,  except  Lyon,  J.,  dissenting,  with  opinion,  in 
which  Woodward,  J.,  concurred. 

Lyon,  J.  (dissenting): 

The  question  presented  by  this  appeal  is  whether  a  person 
injured  October  8, 1916,  while  engaged  in  a  hazardous  employ- 
ment incidental  to  a  non-hazardous  business  carried  on  by  his 
employer  for  pecuniary  gain,  is  covered  by  the  Workmen's 
Compensation  Law,  as  amended  by  chapter  622  of  the  Laws  of 
1916.  The  claimant  was  a  plasterer  and  was  engaged  in  the 
hazardous  occupation  of  repairing  the  plaster  in  one  of  the 
bath  rooms  of  the  employer's  apartment  house.  These  repairs 
were  incidental,  and  in  fact  indispensable  to  conducting  the 
non-hazardous  business  of  operating  an  apartment  house. 
The  case  thus  falls  within  the  decision  of  Matter  of  MuL- 
ford  V.  Pettit  &  Sons  (220  N.  Y.  540).  The  cases  of  Matter 
of  Bargey  v.  Massaro  Macaroni  Co.  (218  N.  Y.  410;  Matter 
of  Schmidt  v.  Berger  (221  id.  26)  and  Matter  of  Kammer  v. 
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Hawk  (Id.  378)  related  to  accidents  occurring  prior  to  June 
1,  1916,  the  date  when  the  above-mentioned  amendment  took 
effect.  A  partial  effect  of  such  amendment  is  pointed  out  in 
the  recent  case  of  Matter  of  Dose  v.  Moehle  Lithographic 
Co.  (221  N.  Y.  401).  (See,  also,  concurring  memorandum 
per  Pound,  J.,  in  Matter  of  Glatzl  v.  Stumppy  220  N.  Y. 
71,  76.) 
The  award  should  be  afltaned. 

Woodward,  J.,  concurred. 

Award  reversed  and  claim  dismissed. 


William  E.  Conley,  Appellant,  v.  Max  Fine,  Respondent. 

First  Department,  February  15,  1918. 

Beal  property  —  aisignment  of  rents  as'  coUateral  security  —  prior 
mortgage  of  same  property  and  subsequent  assignment  of  rents 
Arising  therefrom  to  assignee  of  mortgage  as  coUateral  security  — 
priority  of  claim  to  rents  —  assignment  of  rents  not  a  conyeyance 
or  incumbrance  within  the  meaning  of  the  Recording  Act. 

Where  an  owner  of  property,  after  executing  and  delivering  a  bond  and 
mortgage  thereon,  assigned  to  the  plaintiff  the  rents  accruing  from  the 
same  property  as  security  for  an  indebtedness,  and  expressly  authorized 
him  to  collect  such  rents  as  have  accrued  until  the  satisfaction  of  his  debt, 
and  the  mortgagee  on  the  date  of  the  mortgage  assigned  the  same  to  the 
defendant,  and  after  the  assignment  of  rents  to  the  plaintiff  the  owner 
also  executed  and  delivered  to  the  defendant  an  assignment  of  the  rents 
and  profits  arising  from  said  property  as  security  for  the  sum  secured  by 
the  bond  and  mortgage,  the  plaintiff  is  entitled  to  priority  of  payment 
out  of  the  rents. 

An  owner  of  real  property  may  lawfully  assign  the  rents  to  accrue  and  grant 
the  reversion  to  another. 

The  fact  that  the  assignment  of  the  rents  to  the  plaintiff  was  not  recorded 
until  after  the  mortgage  and  the  assignment  of  the  rents  to  the  defendant 
were  made  is  immaterial,  because  the  assignment  of  rents  was  not  a 
conveyance  nor  an  incumbrance  upon  real  property,  and  was,  therefore, 
not  within  the  Recording  Act. 

The  defendant  was  not  entitled  to  the  rents  because  he  held  a  mortgage 
upon  the  property,  nor  because  of  a  provision  in  the  mortgage  entitling 
him  to  the  rents  in  case  of  default,  there  being  no  evidence  that  any 
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saoh  default  had  occurred  when  the  rents  soug:ht  to  be  recovered  were 
collected.    Nor  does  the  fact  that  the  defendant  was  m  possession  solely 
by  permission  of  the  mortgagor  when  he  collected  the  rents  give  him  a 
right  thereto. 
^Davis,  J.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  William  E.  Conley,  from  a  deter- 
mination and  order  of  the  Appellate  Term  of  the  Supreme 
Court,  entered  in  the  oflSce  of  the  clerk  of  the  county  of  New 
York  on  the  28th  day  of  September,  1917,  reversing  a  judg- 
ment of  the  Municipal  Court  of  the  City  of  New  York, 
Borough  of  Manhattan,  Seventh  District,  in  plaintiff's  favor 
and  awarding  judgment  to  the  defendant. 

Warren  A.  Schenck  of  counsel  [Ingram,  Clark,  Taylor  & 
Schenck,  attorneys],  for  the  appellant. 

Jacob  R.  Schiff  of  counsel  [Morrison  <fc  Schiff,  attorneys], 
for  the  respondent. 

Scott,  J.: 

The  facts  in  this  case  lie  within  a  narrow  compass  and  are  not 
in  dispute.  On  September  27, 1916,  the  Ronele  Construction 
Company,  being  the  owner  of  certain  improved  property  in  the 
city  of  New  York,  and  being  indebted  to  plaintiff  in  the  sum 
of  $1,000,  assigned  to  him  the  rents  accruing  from  said  real 
property  as  security  for  such  indebtedness  and  expressly 
authorized,  him  to  collect  such  rents  as  they  accrued  imtil 
he  should  have  collected  the  full  amount  of  the  indebtedness 
due  to  him.  This  assignment  was  in  writing,  and  was  couched 
in  very  full  and  formal  language. 

On  October  14,  1916,  the  said  Ronele  Construction  Com- 
pany executed  and  delivered  to  one  Robert  Slater  a  bond 
and  mortgage  to  secure  the  smn  of  $6,000,  the  mortgage 
covering  the  same  property  of  which  the  rents  had  been 
assigned  to  plaintiff.  On  the  same  day  Slater  assigned  the 
bond  and  mortgage  to  defendant.  On  October  16,  1916,  the 
Ronele  Construction  Company  also  executed  and  delivered 
to  defendant  an  assignment  of  the  rents  and  profits  arising 
from  said  real  property  as  security  for  the  sum  of  $6,000 
secured  to  be  paid  by  the  aforesaid  bond  and  mortgage.  It 
is  alleged  in  the  answer  and  is  not  denied  that  on  or  about 
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October  15,  1916,  the  defendant,  with  consent  of  the  owner 
of  the  equity  of  redemption,  went  into  possession  of  the 
premises  and  has  ever  since  remained  in  possession  and  has 
collected  the  rents,  issues  and  profits  thereof. 

In  October,  1916,  plaintiff  was  repaid  on  account  of  the 
amount  due  him  the  sum  of  $500,  with  interest,  leaving  still 
due  $500.  Since  that  he  has  collected  only  $79,  the  defendant 
having  collected  all  the  rest  of  the  accruing  reiit,  amounting 
to  over  $750.  Plaintiff  now  claims  that  he  is  and  was  entitled 
to  priority  of  payment  out  of  the  rents,  and  the  defendant 
having  refused  to  pay  him,  he  brings  this  action. 

The  Municipal  Court  awarded  judgment  to  plaintiff  for  the 
amoimt  claimed.  The  Appellate  Term  reversed  this  judgment 
and  rendered  judgment  in  favor  of  defendant  for  the  seventy- 
nine  dollars  which  plaintiff  collected  after  defendant  had  gone 
into  possession  of  the  property.     (100  Misc.  Rep.  713.) 

There  can  be  no  doubt  that  the  owner  of  real  property 
can  lawfully  assign  the  rents  to  accrue,  although  he 
may  grant  the  reversion  to  another.  In  Swan  v.  Inderlied 
(187  N.  Y.  372,  374)  the  Oourt  of  Appeals  said  of  a  general 
lessee  who  had  subleased,  thus  being  in  the  same  position 
of  an  owner  who  had  made  a  lease:  "  It  is  conceded  that 
it  was  within  the  power  of  the  lessor  to  separate  the  rent  that 
was  to  accrue  under  the  lease  from  his  reversion  in  the 
premises  and  assign  such  rent  to  Worden,*'  and  in  Harris 
V.  Taylor  (35  App.  Div.  462,467)  this  court  said:  ''He 
[the  mortgagor]  could  at  any  time  before  he  was  divested 
of  his  title  dispose  of  these  rents  as  he  pleased."  The  leading 
case  upon  the  subject  in  this  State  is  Demarest  v.  WiUard 
(8  Cow.  206),  in  which  the  court  said:  "When  rent  is 
reserved,  it  is  incident,  though  not  inseparably  so,  to  the 
reversion.  *  *  *  The  rent  may  be  granted  away,  reserving 
the  reversion;  and  the  reversion  may  be  granted  away,  reserv- 
ing the  rent,  bj''  special  words.  *  *  *  It  was  perfectly 
within  the  power  of  the  plaintiff  to  have  assigned  the  rent 
to  one,  and  the  reversion  to  another." 

It  was  competent,  therefore,  for  the  Ronele  Construction 
Company  to  assign  the  rents  to  accrue  to  the  plaintiff  as 
it  did,  and  since  neither  the  execution  nor  the  consideration 
of  that  assignment  is  called  in  question,  it  is  clear  that  it 
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was  valid,  binding  and  efifective.  Having  thus  validly  and 
effectively  assigned  the  rents  to  plaintiff  to  the  extent  indi- 
cated in  the  assignment  itself  it  could  not  lawfully  assign 
those  rents  to  another,  and  while  it  might  assign  the  rents 
to  become  due  after  plaintiff's  debt  had  been  paid,  it  could 
do  no  more.  The  assignment  of  the  rents  to  defendant, 
therefore,  although  absolute  in  form,  could  convey  no  right 
to  the  rents  that  had  already  been  assigned  to  plaintiff,  and 
could  become  effective  only  after  plaintiff's  claim  had  been 
satisfied.  The  rents  for  which  plaintiff  was  awarded  judg- 
ment in  the  Mimicipal  Court  were,  therefore,  rents  which, 
belonged  to  him  and  which  defendant  had  no  right  to  collect,^ 
and  which,  having  collected,  he  should  be  required  to  pay 
to  plaintiff.  It  is  axiomatic  that  the  assignee  of  a  non- 
negotiable  chose  in  action  can  obtain  no  greater  right  than'' 
his  assignor  had,  and  it  is  perfectly  clear  that  the  Ronele- 
Construction  Company,  defendant's  assignor,  could  not  law- 
•fully  have  collected  and  retained  the  rents  imtil  plaintiff's 
assignment  had  been  satisfied. 

'  The  circumstance  that  the  assignment  of  the  rents  to 
plaintiff  was  not  recorded  until  after  the  mortgage  to  Slater 
and  the  assignment  of  the  rents  to  defendant  were  made, 
is  of  no  consequence  because  an  assignment  of  rents  was 
not  a  conveyance  of,  nor  an  incumbrance  upon  real  property 
and  was,  therefore,  not  within  the  Recording  Act.  (Harris 
V.  Taylor,  supra.)  If  defendant's  claim  to  retain  the  rents 
in  question  rests  solely  upon  the  a&signment  to  him,  as  we 
thinJc  it  must,  it  is  clearly  defective. 

'  Nor  does  the  fact  that  defendant,  when  he  collected  the 
rent,  held  a  mortgage  upon  the  property,  strengthen  his 
claim.  It  is  true  that  the  mortgage  contains  a  clause  which 
reads  as  follows:  "  5.  That  if  default  shall  be  made  in  the 
payment  of  the  principal  sum  mentioned  in  the  said  bond,  or 
any  installment  thereof,  or  of  the  interest  which  shall  accrue 
thereon,  or  of  any  part  of  either  at  the  respective  times 
therein  specified  for  the  payment  thereof,  the  said  mortgagee 
shall  have  the  right  forthwith  after  any  such  default,  to  enter 
upon  and  take  possession  of  the  said  mortgaged  premises 
and  to  let  the  said  premises  and  to  receive  the  rents,  issues 
and  profits  thereof,  and  to  apply  the  same,  after  payment 


Digitized  by 


Google 


CoNLEY  V.  Fine.  679 


App.  Div.]  First  Department,  February,  1918. 

of  all  necessary  charges  and  expenses  on  account  of  the  amount 
hereby  secured,  and  said  rents  and  profits  are,  in  the  event 
of  any  such  default,  hereby  assigned  to  the  mortgagee."  But 
the  right  to  take  the  rents  under  this  claim  is  predicated  upon 
a  default  in  the  payment  of  the  principal  or  of  any  install- 
ment thereof,  and  there  is  no  evidence  that  any  such  default 
had  occurred  when  the  rents  sought  to  be  recovered  were 
collected.  The  defendant  can  take  nothing,  therefore,  under 
this  clause.  Nor  can  he  take  anything  under  the  bare  fact 
that  he  held  a  mortgage  upon  the  property.  That  gave  him 
no  title  to  the  property  and  no  right  to  receive  the  rents - 
thereof.  Until  foreclosure  he  held  nothing  more  than  a  liem 
upon  the  property,  with  no  legal  estate  in  it.  {Baraon  v. 
MvUigan,  191  N.  Y.  306;  Harris  v.  Taylor,  supra.) 

Finally,  it  is  sought  to  uphold  the  determination  appealed 
from  because  the  defendant  when  he  collected  the  rents  which 
plaintiflF  seeks  to  recover  was  a  mortgagee  in  possession.  If' 
he  became  such  it  was  solely  by  permission  of  the  mortgagor, 
for  the  mortgage  gave  him  no  right  to  possession  before 
foreclosure.  {Barson  v.  Mulligan,  supra.)  As  already  indi-. 
cated,  the  mortgagor,  having  already  assigned  the  rents  up 
to  $1,000  to  plaintiff,  could  not  confer  upon  defendant,  by 
giving  him  possession  of  the  property  or  otherwise,  the  right 
to  collect  and  retain  that  which  had  already  been  validly 
assigned  to  plaintiff.  It  appears  to  be  assumed  by  defendant 
that  in  consequence  of  having  become  a  mortgagee  in  posses- 
sion, he  was  placed  in  the  same  position  that  would  have 
been  held  by  a  receiver  of  the  rents  and  profits  appointed  as 
an  incident  of  an  action  to  foreclose  the  mortgage.  The 
analogy  is  not  so  obvious  as  it  might  be,  but  if  it  were  the 
defendant's  position  would  not  be  upheld.  Precisely  that 
case  was  presented  in  Harris  v.  Taylor,  already  referred  to. 
The  owner  of  the  property  in  that  case  had  assigned  the 
rents  to  one  Lesster  as  collateral  seciurity  for  a  mortgage. 
He  had  then  executed  a  second  mortgage  to  the  plaintiff 
Harris.  An  action  was  begun  to  foreclose  this  second  mort- 
gage, and  a  receiver  of  the  rents  was  appointed  on  motion 
of  the  second  mortgagee.  The  question  presented  was  as 
to  Lesster's  preferential  right  to  receive  the  rents  for  the 
satisfaction  of  his  assignment.     This  court,  speaking  through 
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Mr.  Justice  O'Brien,  said:  "  We  think  that  Lesster's  right 
to  the  rents  is  plainly  superior  to  the  plaintiflf's.  It  is 
immaterial  whether  or  not  the  plaintiff's  mortgage  was 
executed  prior  to  Lesster's  assignment.  Even  if  that  were  so, 
it  did  not  give  the  plaintiff  a  lien  upon  the  rents.  She 
obtained  no  right  thereto  until  the  appointment  of  the  receiver 
(Ranney  v.  Peyser^  83  N.  Y.  1)  and  this  was  long  after  the 
-execution  of  the  assignment." 

In  the  same  case  Mr.  Justice  Barrett  said:  '^  Neither  the 

plaintiff  nor  Lesster  acquired  any  right  to  the  rents  imder 

^heir  mortgages.    The  rents  belonged  to  the  mortgagor  as 

'incident   to  his   ownership  of  the  land.    They  were  in  fact 

personalty.    He  could  at  any  time  before  he  was  divested  of 

nis  title  dispose  of  these  rents  as  he  pleased.     And  he  did  so 

dispose  of  them  to  Lesster  by  the  assignment  in  question. 

^It  was  under  this  assignment,  and  not  under  his  mortgage, 

treated  independently,  that  Lesster  became  entitled  to  these 

rents.     *    *     * 

"  It  is  true  that  in  such  an  action  [foreclosure]  the  rents 
can  be  incidentally  sequestered  for  the  plaintiff's  benefit  upon 
proof  of  the  inadequacy  of  the  seciuity.  Primarily  they  can 
only  be  so  sequestered,  however,  as  against  the  mortgagor.  To 
^sequester  them  as  against  the  mortgagor's  assignee  thereof, 
-the  plaintiff  would  have  to  show  something  more  than  inade- 
quacy. He  would  have  upon  proper  allegations  and  proofs 
•to  overturn  the  assignment." 

That  case  is  precisely  applicable  to  the  facts  in  the  present 
case,  and  is  decisive  of  it. 

,  The  determination  of  the  Appellate  Term  is  reversed,  and 
the  judgment  of  the  Municipal  Court  affirmed,  with  costs 
to  the  appellant  in  this  court  and  the  Appellate  Term. 

Laughlin,  Dowlinq  and  Smith,  JJ.,  concurred;  Davis,  J., 
dissented. 

Davis,  J.  (dissenting): 

In  this  case  the  bond  for  $6,000,  secured  by  the  mortgage, 
was  payable  on  demand.  It  was,  therefore,  past  due,  and 
the  mortgagor  was  in  default.  The  default  was  recognized 
by  the  mortgagor  when  it  allowed  the  assignee  of  the  mortgage 
to  go  into  possession. 
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By  the  terms  of  the  mortgage  the  rents  were  assigned  to 
the  mortgagee  upon  default.  Neither  the  mortgagee  nor  the 
assignee  Of  the  mortgage  had  any  notice  of  the  prior  assign- 
ment of  rents  to  the  plaintiff  until  defendant  had  been  in 
possession  under  the  mortgage  about  three  months.  During 
that  period  the  plaintiff  had  collected  no  rents  under  his 
assignment,  doubtless  because  the  assignment  was  made  as 
collateral  security  for  the  payment  of  a  note  and  there  had 
been  no  default  in  its  payment.  To  reverse  the  determination 
of  the  learned  Appellate  Term  would  be  to  hold  that  a  secret 
agreement  between  the  mortgagor  and  an  assignee  of  rents 
as  collateral  security  takes  priority  over  a  subsequent  mort- 
gage past  due  and  under  which  the  mortgagee  is  in  possession 
and  by  the  terms  of  which  the  mortgagee  is  entitled  to  receive 
the  rents. 

Such  a  result  would  deprive  mortgagees  without  notice 
of  prior  and  secret  assignments  of  rents  of  an  important 
part  of  their  security. 

The  determination  of  the  Appellate  Term  should  be  affirmed. 

Determination  of  Appellate  Term  reversed  and  judgment 
of  Municipal  Court  affirmed,  with  costs  to  appellant  in  this 
court  and  the  Appellate  Term. 


WiLLiAMSBUKG  CiTY  FiRE  Instjiiancb  COMPANY,  Respondent, 
V.  Dora  Lichtenstein,  Individually  and  as  Administratrix, 
etc.,  of  Joseph  Lichtenstein,  Deceased,  and  Others, 
Appellants,  Impleaded  with  Lillian  Green,  Formerly 
Lillian  Lichtenstein,  and  Others,  Defendants. 

First  Department,  February  15,  1918. 

Statute  of  Frauds  —  parol  agreement  extending  time  of  payment 
of  mortgage  not  to  be  performed  within  one  year  —  part  per- 
formance —  payment  of  consideration  —  when  Statute  of  Frauds 
need  not  be  pleaded  as  a  defense  —  evidence  —  cumulative  evidence. 

A  parol  agreement  to  extend  the  time  of  payment  of  a  mortgage  not  to 
be  performed  within  a  year  is  invalid  under  the  Statute  of  Frauds. 

Where  the  invalidity  of  a  contract  under  the  Statute  of  Frauds  is  apparent 
upon  the  face  of  the  pleading  or  is  such  as  pleaded  that  the  proof  may 
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show  it  to  be  obnoxious  to  the  statute,  the  objection  to  be  availed  of  must 
be  taken  by  answer,  reply  or  demurrer. 

But  where  an  agreement  as  pleaded  in  an  answer  does  not  contravene  the 
Statute  of  Frauds,  but  the  proof  which  does  not  follow  the  pleading: 
discloses  that  said  agreement  is  obnoxious  to  the  statute,  the  void  agree- 
ment will  not  be  enforced,  notwithstanding  the  failure  to  plead  the  statute. 

Where  in  a  suit  to  foreclose  a  mortgage  the  sole  defense  relied  upon  is  an 
alleged  parol  extension  agreement,  cmd  the  only  one  of  the  defendants 
who  had  i)ersonal  knowledge  thereof  testified  fully  and  repeatedly  that 
he  had  nothing  to  add  to  or  alter  in  his  evidence,  and  it  is  not  suggested 
that  the  defendants  had  any  witnesses  to  prove  a  different  agreement,  it 
was  not  error  for  the  court  to  direct  judgment  for  the  plaintiff  without 
permitting  other  witnesses  to  be  called  by  the  defendant  to  prove  the  same 
agreement,  as  such  evidence  would  have  been  merely  cumulative. 

Where  a  mortgagor  agrees  by  parol  to  extend  the  time  of  payment  of  the 
mortgage  upon  receipt  of  eight  semi-annual  installments  ci  $500  each, 
the  payment  of  said  installments  does  not  constitute  a  part  performance 
so  as  to  render  the  contract  valid  under  the  Statute  of  Frauds. 

The  exception  made  by  section  31  of  the  Personal  Property  Law,  where  the 
contract  is  for  the  purchase  of  personal  property  exceeding  fifty  dollars 
in  value,  does  not  apply  to  the  above  agreement. 

Payment  even  to  the  whole  amount  of  the  purchase  money  is  not  deemed 
such  a  part  performance  as  to  justify  a  court  of  equil^  in  enforcing  a 
contract  void  imder  the  Statute  of  Frauds. 

Appeal  by  the  defendants,  Dora  Lichtenstein,  individually 
and  as  administratrix,  and  others,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  30th  day  of 
October,  1917,  directing  the  foreclosure  of  a  mortgage  and 
a  sale  of  the  mortgaged  premises  upon  the  decision  of  the 
court  after  a  trial  at  the  New  York  Special  Tenn. 

Max  Schleimer,  for  the  appellants. 

H.  Randolph  Anderson  of  counsel  [Augustus  S.  Hutchins 
with  him  on  the  brief;  A.  S.  &  W.  Hvichins,  attorneys],  for 
the  respondent. 

Scott,  J.: 

This  is  an  appeal  from  a  judgment  of  foreclosure  and 
sale.  The  sole  defense  relied  upon  by  the  appellants,  the 
present  owners  of  the  mortgaged  property,  is  that  the  debt 
seciu-ed  is  not  yet  due  because,  as  is  alleged,  the  time  for 
payment  has  bisen  extended  by  agreement,  and  the  principal 
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question  involved  is  whether  or  not  this  defense  has  been 
established.  The  mortgage  was  given  in  1909  by  Joseph 
Lichtenstein  and  his  wife  to  secure  the  payment  of  the  sum 
of  $45,000  to  become  due  and  payable  on  February  16,  1914. 

Joseph  Lichtenstein  died  on  March  2,  1912,  intestate,  and 
leaving  him  surviving  his  widow  and  seven  children,  all  of 
whom  are  appellants  here.  The  defense  to  which  allusion 
has  been  made  is  based  upon  a  conversation,  on  or  about 
February  6,  1914,  between  one  of  the  oflScers  of  plaintiflF 
and  the  defendant  Isidore  Lichtenstein,  one  of  the  heirs  at 
law  of  the  deceased  mortgagor,  and  who  appears  to  have 
acted  in  behalf  of  himself,  his  coheirs  and  his  mother.  None 
of  these  were  personally  liable  for  the  debt. 

The  agreement  between  the  plaintiflF  and  Isidore  lichten- 
stein was  pleaded  in  the  original  answer  as  follows:  "  There- 
after such  negotiations  were  had  between  the  plaintiflF,  its 
ofl&cers  and  agents  and  the  said  defendant  Isidore  Lichtenstein 
that  resulted  into  the  making  of  an  agreement  between  the 
plaintiflF  and  the  said  Isidore  Lichtenstein,  acting  on  his  own 
behalf  and  on  behalf  of  the  said  defendants,  Dora  Lichtenstein, 
Perry  M.  Lichtenstein,  Edna  Blumberg  and  Lillian  Green, 
whereby  it  was  agreed  between  them  that  in  consideration 
of  the  said  defendants  assuming  the  payment  of  the  said 
sum  of  $4,000  to  be  paid  to  the  plaintiflF  in  installments  of 
$500  semi-annually  at  the  time  of  the  payment  of  the  interest 
on  the  said  mortgage,  the  plaintiflF  would  upon  such  payment 
extend  the  time  of  payment  of  the  balance  on  said  mortgage 
the  sum  of  $41,000  to  February  16,  1921."  To  this  defense, 
which  was  also  pleaded  as  a  coimterclaim  for  the  specific 
performance  of  the  agreement  to  extend  the  time  of  payment, 
the  plaintiflF  pleaded  the  Statute  of  Frauds  in  that  the  agree- 
ment alleged  was  not  in  writing  and  was  not  to  be  performed 
within  a  year.  To  this  reply  the  defendants  demurred,  and 
upon  the  hearing  of  the  demurrer  it  was  overruled  (98  Misc. 
Rep.  342),  and  the  order  overruling  it  was  affirmed  here 
(176  App.  Div..  910). 

The  appellants  thereupon  amended  by  alleging  that  the 
agreement  of  February  6,  1914,  was  an  executed  and  com- 
pleted agreement  whereby  plaintiflF  agreed  that  it  would  then 
presently  reduce  the  principal  of  the  mortgage  debt  and 
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extend  the  time  for  its  pajnment,  upon  the  promise  of  said 
Isidore  lichtenstein  that  he,  or  the  defendants  whom  he 
represented,  would  assume  the  payment  of  $4,000  of  said 
debt,  and  would  pay  the  same  in  semi-annual  payments  of 
$500  each.  The  agreement  thus  pleaded  not  being  obnoxious 
to  the  Statute  of  Frauds,  the  plaintiff  did  not  reply  thereto 
but  went  to  trial  upon  the  complaint  and  amended  answer. 
Isidore  lichtenstein  was  called  as  a  witness  for  the  defendants 
and  interrogated  as  to  the  agreement  he  had  made  with  the 
plaintiff.  He  testified  that  the  agreement  was  as  it  had 
been  pleaded  in  the  original  answer,  that  is,  that  if  he  and 
those  for  whom  he  spoke  would  pay  the  interest  and  pay 
off  the  principal  to  the  extent  of  $4,000  in  semi-annual 
installments  of  $500  each,  the  plaintiff  would  then  execute 
an  extension  of  the  mortgage  for  three  years.  This  agree- 
ment was  open  to  the  same  objection  which  had  been  sustained 
to  the  agreement  pleaded  by  the  original  answer,  that  it  was 
an  oral  agreement  not  to  be  performed  within  a  year.  The 
court  thereupon  rendered  judgment  for  the  plaintiff. 

It  is  not  contended  by  the  respondent  that  the  time  for 
the  payment  of  a  debt,  even  when  evidenced  by  a  bond  under 
seal,  may  not  be  extended  by  parol.  The  contention  is  that 
the  alleged  agreement  to  extend  was  not  valid,  because  it 
was  not  only  oral,  but  by  its  terms,  as  testified  to,  was  not 
to  be  performed  within  a  year.  That  this  was  the  character 
of  the  agreement  was  made  clear  by  the  testimony  of  the 
witness  Lichtenstein,  who  was  the  person,  and  the  only  person, 
who  represented  the  appellants  in  the  transaction.  IDs 
testimony  on  that  subject  was  as  follows:  "  I  told  Mr. 
Burdess  that  I  came  and  wanted  to  know  what  the  board  of 
directors  of  the  company  had  decided  to  do  about  the  mort- 
gage. He  told  me  that  if  I  would  pay  him  the  $500  every 
six  months,  they  would  allow  me  to  reduce  the  mortgage  to 
$41,000  by  paying  the  $500  every  six  months  on  the  interest 
date,  and  then  after  the  $4,000  was  paid,  he  would  give  me  a 
written  extension  of  the  mortgage  for  three  years.  ♦  *  ♦ 
Q.  What  else  took  place  after  that?  A.  Then  I  asked  him 
whether  he  would  not  give  me  this  agreement  in  writing.  He 
said '  you  wiU  have  to  take  our  word  for  that.  You  make 
your  payments  regularly  on  the  $500,  and  after  you  pay  off 


Digitized  by 


Google 


Williamsburg  City  Fire  Ins.  Co.  v.  Lichtbnstein.    685 

App.  Div.]  Pirat  Department,  February,  1918. 

the  $4,000  in  the  installinents,  we  will  give  you  a  regular 
form  of  extension  for  three  years/  By  the  Court:  Q. 
When  was  that  extension  to  run  from  —  at  the  expiration 
of  the  last  payment?  A.  Yes,  after  the  last  pajntnent  on  the 
$4,000.  Q,  That  was  your  understanding?  A.  That  was  my 
understanding.  By  Mr.  Schleimer:  *  *  *  Q.  What  was 
your  understanding  as  to  their  right  to  foreclose?  A.  The 
mortgage  was  an  oral  extension,  from  what  I  understood, 
and  as  soon  as  I  paid  off  the  $4,000  in  instaUments  of  $500, 
I  was  to  get  the  writing  to  that  effect,  that  it  was  extended 
for  three  years,  and  was  reduced  to  $41,000.  It  was  to  be  a 
standing  mortgage  for  three  years.  By  the  Court:  Q.  Repeat 
that  again.  A.  After  I  paid  off  the  $4,000  in  installments  — 
Q.  That  would  take  four  years?  A.  Yes.  Q.  That  would 
bring  you  up  to  1918?  A.  Yes.  I  was  then  to  get  a  written 
extension  for  three  years  of  a  standing  mortgage  of 
$41,000.     *    *    *" 

Clearly  this  agreement  to  extend,  which  is  the  agreement 
upon  which  appellants  rely,  was  not  to  be  performed  within 
a  year  —  it  was  to  be  performed  after  four  years,  that  is, 
when  $4,000  had  been  paid  in  eight  semi-annual  installments. 
It  differed  radically  from  the  agreement  pleaded  in  the 
amended  answer. 

It  is  objected  that  plaintiff  may  not  avail  itself  of  the 
Statute  of  Frauds  because  it  did  not  plead  the  statute.  It 
is  imdoubtedly  true  that  where  the  invalidity  of  a  contract 
under  the  Statute  of  Frauds  is  apparent  upon  the  face  of  the 
pleading,  or  is  such,  as  pleaded,  that  the  proof  may  show 
it  to  be  obnoxious  to  the  statute,  the  objection  that  it  con- 
travenes the  statute,  to  be  availed  of,  must  be  taken  by 
answer,  reply  or  demurrer.  {Crane  v.  Powell^  139  'N.  Y. 
379;  Hondnger  v.  Mulford,  90  Hun,  589;  affd.,  157  N.  Y. 
674.)  But  in  the  present  case  the  extension  agreement  as 
pleaded  in  the  amended  answer  did  not  contravene  the  statute, 
and  if  the  proof  had  followed  the  pleading,  it  would  have 
disclosed  a  contract  valid  so  far  as  the  Statute  of  Frauds  was 
concerned.  But  the  proof  did  not  follow  the  pleading,  but, 
on  the  contrary,  disclosed  that  the  agreement  relied  upon  was 
obnoxious  to  the  statute.  Under  such  circumstances  the  void 
contract  will  not  be  enforced,  notwithstanding  the  failure 
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to  plead  the  statute.  To  permit  a  recovery  under  such  cir- 
cumstances would  be  to  permit  a  recovery  upon  a  different 
agreement  from  that  pleaded.  (Fanger  v.  Caspary,  87  App. 
Div.  417;  BraTier  v.  Oceanic  Steam  Nav.  Co.,  178  N.  Y.  339.) 

It  is  further  objected  that  the  court  directed  judgment 
for  the  plaintiff  without  waiting  for  defendants  to  close  their 
case.  On  its  face  this  appears  to  be  a  formidable  objection, 
but  is  not  such  in  reality.  The  sole,  defense  upon  which 
appellants  relied  was  the  alleged  extension  agreement.  As 
to  that  the  defendant  Isidore  Lichtenstein,  the  only  one  of 
the  appellants  who  had  personal  knowledge,  testified  fully 
and  repeatedly  that  he  had  nothing  to  add  to,  or  alter  in 
his  evidence.  That  evidence  showed  that  the  agreement  was 
unenforcible.  It  is  not  suggested  and  indeed  is  not  possible 
that  appellants  had  any  witnesses  to  prove  a  different  agree- 
ment, and  to  have  permitted  witnesses  to  be  called  to  prove 
the  same  agreement  that  the  principal  witness  had  already 
testified  to  would  simply  have  amounted  to  receiving  cumu- 
lative evidence. 

Finally,  it  is  contended  that  although  the  extension  agree- 
ment as  proven  may  have  been  invalid  under  the  Statute 
of  Frauds  because  not  to  be  fulfilled  within  a  year,  it  became 
validated  by  part  performance  on  the  part  of  appellants, 
such  part  performance  consisting  of  the  payment  by  appel- 
lants of  the  interest  on  the  mortgage  as  it  accrued,  and 
four  installments  of  $500  each  on  account  of  the  principal. 
These  payments  were  made  between  February  13,  1914,  and 
March  31,  1916. 

It  is  well  settled  that  part  performance  by  one  party  to 
a  contract  not  to  be  performed  within  a  year,  as  by  paying 
part  of  the  consideration,  will  not  relieve  the  contract  from 
the  ban  of  the  Statute  of  Frauds.  The  exception  made  by 
statute  where  the  contract  is  for  the  purchase  of  personal 
property  exceeding  fifty  dollars  in  value  (Pers.  Prop.  Law, 
§  31)*  does  not  apply  to  the  contract  in  question.  As  to  all 
other  contracts  within  the  purview  of  the  statute  part  per- 
formance is  not  sufficient.     "  By  an  unbroken   current  of 


♦  See,   also,  Pers.  Prop.   Law   (Consol.   Laws,  chap.   41 ;  Laws  of  1909. 
chap.  45),  §  85,  as  added  by  Laws  of  1911,  chap.  571.— [Rep. 
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authorities  running  through  many  years,  it  is  settled  too 
firmly  for  question  that  payment,  even  to  the  whole  amount 
of  the  purchase  money,  is  not  to  be  deemed  part  perform- 
ance so  as  to  justify  a  court  of  equity  in  enforcing  the 
contract."  (Brown  Stat.  Frauds,  §  461.)  This  rule  is  the 
settled  law  of  this  State.  (See  Cooley  v.  LobdeU,  153  N.  Y. 
596;  Milholland  v.  Payne,  169  App.  Div.  712;  affd.,  218 
N.  Y.  675;  Wheeler  v,  Reynolds,  66  id.  227;  Russell  v.  BriggSy 
166  id.  500.) 

It  appears  from  the  judgment  that  the  amount  paid  by 
the  appellants  has  been  credited  upon  the  amount  foimd  to 
be  due  upon  the  mortgage,  thus  relieving  their  property  to 
that  extent.  It  may  be  that  if  they  had  counterclaimed  for 
it  they  could  have  compelled  a  repayment  to  them  of  this 
sum  (See  Cooley  v.  Lobdelly  supra)  and  thus  have  been 
restored  to  the  same  position  they  were  in  when  the  alleged 
agreement  was  made.  But  no  such  claim  is  embraced  in  the 
amended  answer,  and  it  is,  therefore,  needless  to  pursue  that 
subject. 

The  judgment  appealed  from  is  affirmed,  with  costs. 

Latjghlin,  Dowling,  Smith  and  Davis,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 


Holmes  Electric  Protective  Company,  Appellant,  v. 
William  Williams,  as  Commissioner  of  Water  Supply, 
Gas  and  Electricity,  and  Others,  Respondents. 

First  Department,  January  18,  1918. 

Corporatiozui  —  yalidity  of  incorporation  as  telegraph  company 
cannot  be  coUateraUy  attacked  —  validity  of  incorporation  must 
be  determined  in  suit  to  which  People  of  State  is  party  —  municipal 
corporations  —  secondary  franchise  to  use  public  streets  for 
electric  wires  must  be  obtained  from  municipal  authorities  — 
when  no  estoppel  by  permission  of  such  use  without  secondary 
franchise. 

A  corporation  which  received  its  certificate  from  the  State  in  1883  and  was 
organized  under  the  provisions  of  the  acts  of  1848  and  1853  as  a  telegraph 
company,  thereby  became  incorporated  as  a  telegraph  company,  and  the 
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question  as  to  whether  its  incorporation  was  invalid  in  that,  instead  of 
conducting  a  telegraph  business  strictly  speaking,  it  engaged  in  the  business 
of  furnishing  protection  against  burglary  by  a  system  of  electric  alarm, 
etc.,  cannot  be  raised  collaterally  by  the  city  of  New  York  in  an  action 
brought  by  such  corporation  to  enjoin  the  city  from  interfering  with  the 
plaintiff  in  the  operation  of  its  alleged  franchise  rights  in  said  municipality. 
The  validity  of  the  incorporation  can  only  be  Raised  by  the  People  of  the 
State  of  New  York,  without  whose  presence  before  the  court  no  adjudica- 
tion on  such  issue  can  be  made. 

It  seema,  that  an  action  to  test  the  validity  of  such  incorporation  must  be 
brought  by  the  People  of  the  State  by  whom  the  franchise  was  granted  if,  in 
the  judgment  of  the  proper  State  officials,  any  cause  for  such  action  exists. 

Assuming,  however,  that  the  plaintiff  was  lawfully  incorporated  as  a  tele- 
graph company  under  the  acts  aforesaid  it  did  not  thereby  acquire  any 
special  franchise  to  operate  its  wires  over  or  under  the  streets  of  the  city 
of  New  York  without  the  permission  of  the  proper  municipal  authorities 
and,  in  addition  to  the  franchise  acquired  from  the  State,  it  was  also 
required  to  obtain  from  the  city  the  special,  or  so-called  secondary,  franchise 
to  use  the  city's  streets  for  the  maintenance  of  its  wires  and  fixtures. 

Moreover,  the  fact  that  the  plaintiff  for  many  years  had'  been  allowed  to 
maintain  its  wires  over  private  buildings  and  was  subsequently  required 
by  the  city  of  New  York  to  place  its  wires  in  subways  thereafter  con- 
structed, did  not  operate  to  estop  the  city  from  asserting  that  the  plain- 
tiff has  no  right  to  use  the  city  streets  except  as  authorized  by  a  municipal 
or  secondary  franchise  to  do  so,  obtained  from  the  proper  municipal 
authorities. 

It  follows  from  the  considerations  aforesaid  that  the  plaintiff's  suit  to  enjoin 
the  city  from  interfering  with  the  operation  of  its  lines  was  properly 
dismissed. 

Appeal  by  the  plaintiff,  Holmes  Electric  Protective  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
defendants,  entered  in  the  office  of  the  clerk  of  the  coimty 
of  New  York  on  or  about  the  22d  day  of  December,  1916, 
dismissing  the  complaint  upon  the  decision  of  the  court  after 
a  trial  at  the  New  York  Special  Term. 

Alfred  B.  Cruikshank  of  counsel  [Charles  T.  Russell  with  him 
on  the  brief],  Atwaier  &  Cruikshank^  attorneys,  for  the 
appellant. 

Frank  Julian  Price  of  counsel  [Sanmel  J.  Rosens§hn  with 
him  on  the  brief],  Lamar  Hardy y  Corporation  Counsel,  attorney, 
for  the  respondents  The  City  of  New  York  and  others- 

George  L.  Ingraham  of  coimsel  for  The  American  District 
Telegraph  Company,  intervening. 
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DOWLING,  J.: 

This  is  an  appeal  from  a  judgment  dismissing  the  com- 
plaint in  an  action  brought  to  secure,  among  other  things, 
an  injunction  restraining  the  defendants  from  interfering 
with  the  plaintiff  in  the  operation  of  its  alleged  franchise 
rights,  and  also  restraining  the  city  of  New  York  and 
its  oflScial  representatives  from  demanding  or  collecting 
any  sums  of  money  from  plaintiff  as  a  condition  of  granting 
a  further  or  additional  franchise,  or  for  the  operation  of 
its  present  alleged  franchises,  or  for  permission  to  extend 
its  present  lines.  It  was  also  sought  to  enjoin  the  Empire 
City  Subway  Company,  Ltd.,  from  refusing  plaintiff  space 
in  and  access  to  its  subways  for  the  operation  of  its  business, 
and  to  enjoin  the  defendant  WUliams  and  his  successors 
from  interfering  with  the  plaintiff's  business,  and  to  obtain 
a  mandatory  injunction  requiring  him  to  issue  to  plaintiff 
such  permits  as  might  be  necessary  in  the  conduct  of  its 
business  and  the  use  of  the  city  streets.  Judgment  was  also 
prayed  that  plaintiff  at  the  time  of  its  incorporation  in 
18S3  had,  and  ever  since  has  had,  and  now  has,  a  good  and 
valid  franchise  and  vested  right  to  erect,  construct  and 
operate  electric  telegraph  lines,  wires  and  conductors  in,  over 
and  upon  and  under  the  streets  and  highways  of  the  city  of 
New  York.  There  is  practically  no  dispute  as  to  the  facts 
in  the  case. 

In  1872  Edwin  Holmes  instituted  the  central  office  system 
of  burglar  alarms,  which  involved  the  connecting  of  the 
premises  to  be  protected  with  a  central  station  by  means 
of  low  tension  electric  wires  which,  in  case  of  unauthorized 
or  accidental  interference,  automatically  registered  an  alarm 
at  the  central  office.  Incidentally  thereto  watchmen  were- 
employed  to  patrol  and  inspect  the  protected  premises  and 
the  apparatus  connected  therewith.  In  1874  Holmes  caused 
to  be  incorporated  the  Holmes  Burglar  Alarm  Telegraph 
Company  imder  the  provisions  of  the  General  Manu- 
facturing Act  of  1848  (Laws  of  1848,  chap.  40),  to  which 
he  transferred  his  then  existing  business,  which  did  not 
include  any  receipt  of  messages  or  communications  between 
individuals  nor  their  transmission  from  place  to  place. 
App.  Div.—  Vol.  CLXXXI.       44 
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The  American  District  Telegraph  Company  had  been 
incorporated  under  the  Telegraph  Companies  Act  of  1848 
(Laws  of  1848,  chap.  265),  and  its  business  did  not  include 
receiving  messages  or  communications  from  individuals 
and  their  transmission  by  the  electrical  telegraph  from 
one  place  to  another.  On  January  29,  1883,  the  plaintiff 
was  organized  under  the  laws  of  the  State  of  New  York 
pursuant  to  the  provisions  of  chapter  265  of  the  Laws  of 
1848,  entitled  ''  An  Act  to  provide  for  the  incorporation  and 
regulation  of  telegraph  companies.''  The  purposes  for  which 
it  was  organized,  as  set  forth  in  the  articles  of  incorporation, 
were  the  doing  of  a  general  telegraph  and  electric  protection 
business,  and  to  own,  construct,  use  and  maintain  a  line  or 
lines  of  electric  telegraph  partly  within  and  partly  without 
the  limits  of  the  State  of  New  York,  and  for  the  purpose  of 
owning  interests  in  such  line  or  lines  of  electric  telegraph  and 
any  grants  thereof.  The  general  route  of  the  telegraph  and 
protective  line,  as  set  forth  in  said  articles,  was  from  the 
main  office  near  the  Stock  Exchange  to  points  in  the  city 
of  New  York  where  branch  offices  might  be  established,  and 
from  such  offices  along,  across  and  under  streets  and  avenues 
and  over  buildings  in  said  city  and  into  buildings  so  as  to 
connect  such  buildings  with  the  offices  of  the  association, 
and  to  connect  all  such  offices  with  each  other;  also  to  con- 
nect the  main  office  with  another  main  office  in  Jersey  City 
and  with  other  cities  and  towns  in  the  States  of  New  York 
and  New  Jersey  or  other  points  in  the  United  States,  so  as  to 
connect  buildings  with  the  offices  of  the  association  in  each 
of  said  cities  or  towns,  for  the  purpose  of  protecting  said 
buildings  together  with  their  contents  against  burglary  and 
fire,  and  for  doing  a  general  telegraphic  business. 

Chapter  265  of  the  Laws  of  1848  provided  certain  require- 
ments for  the  articles  of  association  of  those  who  sought 
to  be  incorporated  thereunder,  including  the  general  route 
of  the  line  of  telegraph,  designating  the  points  to  be  con- 
nected, and  provided  (§  5)  that  corporations  organized 
thereunder  were  authorized  to  construct  lines  of  telegraph 
along  and  upon  any  of  the  public  roads  and  highways,  or 
across  any  of  the  waters  within  the  limits  of  the  State,  by  the 
erection  of  the  necessary  fixtures,  including  posts,  piers  or 
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abutments,  provided  the  same  should  not  incommode  the 
public  use  of  the  roads  or  highways  or  injuriously  interrupt  the 
navigation  of  said  waters.  Chapter  471  of  the  Laws  of  1853 
amended  the  act  of  1848,  but  provided  (§  2)  that  a  corporation 
organized  thereunder  was  authorized  to  erect  and  construct 
from  time  to  time  the  necessary  fixtures  for  its  lines  of  tele- 
graph over,  upon  or  under  any  of  the  public  roads,  streets 
and  highways,  and  through,  acrosa  or  under  any  of  the  waters 
within  the  limits  of  this  State,  subject  to  the  restrictions 
in  the  act  of  1848  contained;  and  also  to  erect  and  con- 
struct such  fixtures  upon,  through  or  over  any  other  land, 
subject  to  the  right  of  the  owner  thereof  to  full  compensation 
for  the  same. 

Upon  its  incorporation,  plaintiff,  pursuant  to  an  agreement 
made  some  four  days  before  betwefen  the  Holmes  Bmrglar 
Alarm  Telegraph  Company  and  the  American  District  Tele- 
graph Company,  took  over  the  central  oflace  system  of  electrical 
burglar  alarm  protection  and  the  private  patrol  and  night 
watch  signal  business  of  both  companies,  with  their  patents, 
good  will  and  plant,  and  thereafter  conducted  both  businesses 
in  its  own  name  and  as  one  enterprise.  Before  the  passage 
of  the  first  Subway  Act  (Laws  of  1884,  chap.  534),  the 
plaintiff  owned  and  operated  numerous  overhead  electrical 
lines  and  wires  in  the  city  of  New  York  extending  from  its 
central  oflBces  and  crossing  the  streets  and  highways  to 
premises  protected  by  its  service,  and  in  January,  1883,  it 
was  furnishing  protective  service  to  927  subscribers,  and 
in  January,  1884,  to  997  subscribers.  This  business  has 
since  grown  so  that  at  the  present  time  plaintiff  is  operating 
nearly  4,500  miles  of  wire  in  the  entire  city  of  New  York, 
whereof  4,404  miles  are  in  the  borough  of  Manhattan  serving 
2,520  subscribers.  It  has  expended  for  construction  since 
1883  more  than  $1,500,000,  and  the  value  of  the  property 
employed  in  its  business  at  the  time  of  the  trial  was  over 
$1,000,000.  Under  the  agreement  made  between  the  Hobnes 
Burglar  Alarm  Telegraph  Company  and  the  American  District 
Telegraph  Company  there  was  no  provision  made  for  the  sale 
of  any  franchise  belonging  by  the  latter  to  the  former. 

Plaintiff's  business  since  incorporation  has  been  furnishing 
protection  from   burglary   to  banks,    commercial   establish- 
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ments  and  residence  and  other  buildings,  which  service 
is  performed  principally  by  means  of  electric  signals,  devices 
and  appliances  operated  by  electrical  wires  and  conductors 
extending  from  various  stations  and  central  offices,  which 
originally  were  overhead  and  so  continued  until  1891,  in  which 
year,  pursuant  to  the  provisions  of  chapter  499  of  the  Laws 
of  1885,  establishing  a  board  of  commissioners  of  electrical 
subways  in  cities  of  1,000,000  population  and  over,  to  enforce 
the  requirements  of  the  act  of  1884  as  to  placing  wires  under- 
ground, plaintiff  began  gradually  to  place  its  wires  in  the 
subways  and  so  continued  until,  at  the  time  of  the  trial  of  this 
action,  the  greater  part  of  its  wires  were  in  the  subways  both 
in  the  boroughs  of  Manhattan  and  Brooklyn.  The  placing  of 
plaintiff's  wires  in  the  subways  was  done  under  the  direction 
of  the  board  of  electrical  control,  which  was  the  successor  of 
the  board  of  commissioners  of  electrical  subways  (Laws  of 
1887,  chap.  716),  and  all  the  location  of  its  wires  under- 
groimd  has  been  done  by  plaintiff  pursuant  to  the  direction 
of  said  board  and  its  successors  in  the  control  of  electrical 
telegraph  lines  and  conductors  in  the  city  of  New  York. 

Down  to  the  year  1910  plaintiff's  franchise  was  never 
questioned  either  by  the  State  or  by  the  city  of  New  York, 
and  it  continued  to  carry  on  its  business  without  interference 
from  either,  and  its  existence  was  recognized  not  only  by  the 
compulsion  exercised  upon  it  to  put  its  wires  in  the  said  sub- 
ways and  pay  for  the  space  therein,  but  also  by  special  franchise 
taxes  levied  upon  it  amounting  in  sixteen  years  to  over  $57,000 
by  the  State  Comptroller  collecting  from  it  its  share  of  the 
expenses  of  the  maintenance  of  the  subway  commissioners, 
and  by  the  city  of  New  York  making  contracts  with  it  for  its 
burglar  alarm  service.  As  the  result  of  doubts  raised  as  to 
the  validity  of  plaintiff's  franchise,  in  1910  plaintiff  was 
required  to  file  a  verified  petition  with  the  board  of  estimate 
and  apportionment  for  a  franchise  before  a  day  fixed,  with 
which  plaintiff,  without  waiving  its  legal  rights,  complied  but 
stated  it  did  so  provided  the  permission  were  granted  upon 
terms  that  would  not  prejudice,  impair  or  limit  any  of  the 
rights  heretofore  acquired  and  now  owned  or  possessed  by  the 
company  to  use  the  streets  of  the  city  of  New  York.  No 
action  having  been  taken  upon  this  petition,  the  present  suit 
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was  commenced  to  prevent  any  interference  by  the  city  or 
its  officials  with  plaintiff's  continuance  of  its  business  and  its 
use  of  the  streets  and  the  subways,  and  thereafter  an  agree- 
ment was  made  by  which  certain  payments  were  made  by 
the  plaintiff  to  the  city  of  New  York  in  consideration  of  what  is 
commonly  known  as  a  secondary  franchise;  but  without 
prejudice  to  plaintiff's  rights  or  clahns.  It  appears  that  for 
the  rights  thus  given  the  plaintiff  was  required  to  pay  the  sum 
of  $25,000  in  cash,  with  an  additional  annual  sum  of  $15,000 
for  the  first  five  years  of  the  franchise,  $20,000  for  the  second 
five  years,  and  $25,000  for  the  remaining  term  of  the  franchise, 
which  was  to  expire  in  1928,  with  a  privilege  of  renewal  for  a 
further  period  of  ten  years. 

Plaintiff  claims  that  when  it  obtained  its  certificate  of  incor- 
poration from  the  State  in  1883  and  was  organized,  under  the 
provisions  of  the  acts  of  1848  and  1853,  as  a  telegraph  com- 
pany, the  State  conferred  upon  it,  in  common  with  all  other 
corporations  organized  under  said  act,  the  right  to  use  the 
streets  of  New  York  for  its  overhead  wires,  without  the  need 
of  local  or  municipal  consent;  that  as  the  subway  acts  operated 
to  convert  plaintiff's  overhead  franchise  into  an  imderground 
franchise  and  to  ratify  and  confirm  its  rights  in  the  streets, 
those  rights  were  also  not  subject  to  question  or  attack  by 
the  city  but  were  effectual  without  the  city's  consent.  Plain- 
tiff also  claims  that  if  it  should  be  held  that  its  franchise  in  the 
streets  was  not  conferred  upon  it  by  reason  of  its  incorpora- 
tion, such  franchise  had  become  vested  in  plaintiff  by  the  use, 
occupation  and  expenditure  of  time  and  money  in  good  faith 
on  the  strength  thereof  long  prior  to  the  present  controversy, 
and  the  validity  thereof  is  established  by  acquiescence;  and 
that  the  city  of  New  York  is  estopped  to  deny  the  same  and 
forbidden  by  law  to  destroy  or  impair  it. 

The  learned  trial  court  has  found  against  plaintiff  upon 
both  these  propositions.  As  to  the  first,  it  has  held  that 
plaintiff's  assumption  of  the  corporate  powers  and  franchise 
of  a  telegraph  company,  so  far  as  its  business  was  concerned, 
was  wholly  unauthorized.  In  so  determining  it  held  that  the 
word  "  telegraph  "  as  used  in  the  acts  of  1848  and  1853  applied 
only  to  corporations  whose  business  it  was  to  receive  messages 
or  communications  between  individuals  and  others  and  to 
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transmit  them  from  one  place  to  another  commonly  by  the 
use  in  some  form  of  the  electrical  telegraph  or  telephone.  The 
court  held  that  the  business  conducted  by  plaintiff  was  in  no 
sense  that  of  a  telegraph  company  but  simply  that  of  pro- 
tecting buildings  and  their  contents  against  burglary,  fire  and 
other  injuries,  and  that,  although  electricity  or  wires  conduct- 
ing an  electrical  current  were  used  in  such  business,  they  were 
merely  incidental  thereto,  and  that  their  use  did  not  constitute 
a  telegraph  use  nor  bring  the  plaintiff  within  the  scope  of  the 
acts  in  question.  The  court  also  held  that,  although  the 
certificate  of  incorporation  stated  that  the  company  was 
oi^anized  as  well  to  do  a  general  telegraph  business,  no  force 
could  be  given  to  those  words,  they  should  be  treated  as 
surplusage,  and  that  neither  plaintiff  nor  its  predecessors  in 
fact  ever  conducted  such  a  business.  (See  Holmes  Electric 
Protective  Co.  v.  Armstrong,  97  Misc.  Rep.  184.) 

While  this  question  is  an  interesting  one,  I  do  not  think  it  is 
properly  raised  in  this  case,  nor  that  it  can  be  determined  as 
between  the  parties. now  before  this  court.  The  certificate  of 
incorporation  of  the  plaintiff  upon  its  face  complied  with  the 
requirements  of  the  acts  imder  which  incorporation  was 
sought.  The  State  of  New  York  created  plaintiff  a  corpora- 
tion pursuant  to  the  terms  of  those  acts,  and  it  thereby  became 
incorporated  as  a  telegraph  company.  If  the  plaintiff  has 
exceeded  its  lawful  corporate  powers,  if  it  has  forfeited  its 
right  to  exercise  its  corporate  powers  or  any  part  thereof  by 
reason  of  nonuser,  or  if  the  vaUdity  of  the  incorporation  itself 
is  subject  to  any  attack,  those  questions  must  be  raised  by 
the  State  of  New  York  under  whose  authority  the  corpora- 
tion was  formed,  and  plaintiff's  corporate  existence  or  powers 
cannot  be  collaterally  attacked.  It  is  quite  true  that  the 
complaint  asks  for  relief  by  way  of  an  adjudication  that 
plaintiff  at  the  time  of  its  incorporation  in  1883  had,  and 
ever  since  has  had,  and  now  has,  a  good  and  vaUd  franchise 
and  vested  right  to  erect,  construct  and  operate  electric  tele- 
graph lines,  wires  and  conductors  in,  over,  upon  and  under  the 
streets  and  highways  of  the  city  of  New  York.  But  this  is 
only  the  legal  conclusion  which  is  deduced  from  plaintiff's 
incorporation  by  the  State,  and  the  plaintiff  has  not  voluntarily 
tendered  any  issue  as  to  the  validity  of  incorporation^  but 
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stands  upon  the  fact  of  its  incorporation  in  1883,  under  the 
laws  in  question.  No  issue  as  to  the  fact  of  such  incorpora- 
tion is  tendered  by  the  answers  interposed  herein.  If  then 
the  defendants  desired  to  test  the  validity  of  plaintiflf's  incor- 
poration or  its  right  to  do  business  thereunder,  or  its  power 
to  exercise  any  of  the  privileges  thereby  conferred,  or  the 
exercise  by  it  of  powers  in  excess  of  its  corporate  rights,  it  was 
necessary  to  have  these  issues  raised  by  the  People  of  the 
State  of  New  York,  without  whose  presence  before  the  court, 
as  it  seems  to  me,  no  adjudication  upon  these  points  would  be 
effectual.  In  fact  the  appropriate  remedy  would  seem  to  be 
one  brought  by  the  People  of  the  State  of  New  York  by  whom 
the  franchise  was  granted,  if  in  the  judgment  of  the  proper 
State  officials  any  cause  for  such  an  action  existed.  (See 
City  of  New  York  v.  BryaUy  196  N.  Y.  158;  New  York 
Central  &  Hudson  River  72.  R.  Co.  v.  City  of  New  York,  202 
id.  212;  Matter  of  Brooklyn  Elevated  R.  R.  Co.,  125  id. 
434;  People  ex  rel.  East  River  Terminal  Railroad  v.  Board 
of  Tax  Comrs.,  160  App.  Div.  771;  People  ex  rel  Karl  v. 
United  Traction  Co.,  145  id.  645.)  This  conclusion,  therefore, 
leads  to  our  disagreeing  with  the  determination  of  the  learned 
trial  court  that  plaintiflf  acquired  no  rights  whatever  to  a 
franchise  as  a  telegraph  corporation  by  reason  of  its  incor- 
poration, inasmuch  as  such  question  was  not  properly  before 
the  court  for  determination.  In  so  doing,  however,  we  do 
not  intend  to  indicate  any  opinion  as  to  whether  or  not  the 
language  of  the  telegraph  acts  was  sufficiently  broad  to  cover 
the  field  of  plaintiflf's  activities. 

Assuming  that  the  plaintiff  was  lawfully  incorporated 
as  a  telegraph  company  imder  the  statutes  in  question,  did 
it  acquire  thereby  any  special  franchise  to  operate  wires 
over  or  under  the  streets  of  the  city  of  New  York  without 
the  permission  of  the  appropriate  municipal  authorities? 
In  other  words,  beside  the  corporate  franchise  which  plain- 
tiff received  from  the  State  of  New  York,  was  it  also  required 
before  it  could  use  the  city  streets  to  obtain  from  the  city 
authorities  a  special  (or  so-called  secondary)  franchise? 
Plaintiff  stands  upon  the  proposition  that  its  certificate  of 
incorporation  gave  it,  under  the  language  of  chapter  265  of  the 
Laws  of  1848  (§  5)  and  chapter  471  of  the  Laws  of  1853  (§  2), 
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hereinbefore  referred  to,  a  franchise  to  erect  and  construct 
from  time  to  time  the  necessary  fixtures  for  lines  of  tel^raph 
upon,  over  or  under  any  of  the  public  roads,  streets  and 
highways,  and  through,  across  or  under  any  of  the  waters 
within  the  limits  of  the  State;  provided  that  the  same  should 
not  be  so  constructed  as  to  incommode  the  public  use  of  said 
roads  or  highways,  or  injuriously  interrupt  the  navigation  of 
said  waters.  Among  the  cases  cited  in  support  of  the  proposi- 
tion that  the  franjchise  granted  by  the  State  is  all  that  is 
required  and  that  no  secondary  franchise  is  requisite,  are 
Village  of  Carthage  v.  Central  New  York  Telephone  Co.  (185 
N.  Y.  448);  Barhite  v.  Home  Telephone  Co.  (50  App.  Div.  25), 
and  New  Union  Telephone  Co.  v.  Marsh  (96  id.  122).  But 
in  Matter  of  New  York  Independent  Telephone  Co.  (133 
App.  Div.  635)  it  was  remarked  that  in  none  of  those 
cases  had  the  attention  of  the  court  been  directed  to  chapter 
483  of  the  Laws  of  1881  (amdg.  Laws  of  1879,  chap. 
397,  §  1).  I  think  that  the  decision  in  that  case  is  con- 
trolling here.  The  facts  therein  were  as  follows:  The  original 
corporation  was  the  Mercantile  Safe  Deposit  Company  organ- 
ized under  chapter  613  of  the  Laws  of  1875,  which  as  far  back 
as  1890  had  made  appUcation  for  leave  to  put  its  wires  in  the 
subway  in  New  York  city  which  had  been  denied,  its  purpose 
being  to  continue  telegraphic  connection  with  a  police  station. 
Thereafter,  on  April  5,  1894,  the  persons  interested  in  the 
Mercantile  Company  organized  the  Mercantile  Electric  Com- 
pany for  the  purpose  of  "  constructing,  owning,  using  and 
maintaining  a  hne  or  lines  of  electric  telegraph  or  telephone 
in  the  city  of  New  York,  and  for  the  purpose  of  operating  and 
conducting  electric  currents  in  and  through  the  streets  of  the 
city  of  New  York,"  and  this  company  in  1894  asked  the 
board  of  electrical  control  for  permission  to  have  its  necessary 
wires  placed  in  the  subway,  which  was  granted,  and  space 
was  assigned  for  its  wires  by  the  Empire  City  Subway  Com- 
pany in  the  latter's  subways.  In  1905  the  Mercantile  Electric 
Company  filed  with  the  Secretary  of  State  a  certificate  of  the 
extension  of  its  lines  by  which  it  purported  to  cover  any  and 
all  of  the  public  streets,  avenues,  highways  and  other  public 
places  and  waters  in  the  city  of  New  York  from  a  point  or 
points  in  said  city  to  and  connecting  all  other  points  in  said 
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city  and  in  each  and  every  borough  thereof;  the  whole  State  of 
New  York,  and  from  the  most  southerly  point  of  Mexico  to 
the  most  northerly  point  of  Canada,  and  from  the  most 
westerly  point  of  the  United  States  and  Canada  to  the  most 
easterly  point  of  the  United  States  and  Canada,  and  also 
by  cable  and  other  appropriate  means  with  the  rest  of  the 
known  world.  On  February  20,  1905,  the  New  York  Inde- 
pendent Telephone  Company  was  incorporated  for  the  purpose 
of  constructing,  buying,  leasing  or  owning  lines  of  electric 
telegraph  and  telephone  wholly  within  the  State,  and  also 
lines  partly  within  and  partly  beyond  the  State,  and  on 
October  7,  1905,  it  merged  with  the  Mercantile  Electric  Com- 
pany, which  conveyed  to  it  the  latter's  property  rights, 
privileges  and  franchises  of  every  kind,  including  the  franchise, 
right  or  consent  to  lay  and  construct  suitable  wires  in  subways, 
granted  by  the  board  of  electrical  control.  In  July,  1907, 
the  telephone  company  requested  permission  from  the  com- 
missioner of  the  department  of  water  supply,  gas  and  electricity 
to  string  a  cable  in  a  duct  previously  assigned  to  the  Mercantile 
Electric  Company  and*  such  application  having  been  refused, 
the  company  applied  for  a  peremptory  writ  of  mandamus  to 
compel  the  commissioner  to  grant  the  application,  which  hav- 
ing been  denied,  an  appeal  was  taken  to  this  court.  In  affirm- 
ing the  order  denying  the  writ  of  mandamus,  Mr.  Justice 
Clarke  quoted  in  full  the  provisions  of  chapter  483  of  the 
Laws  of  1881,  amending  section  1  of  chapter  397  of  the  Laws  of 
1879,  as  follows:  "  Any  company  or  companies  organized  and 
incorporated  under  the  laws  of  this  State  for  the  purpose  of 
owning,  constructing,  using  and  maintaining  a  line  or  lines  of 
electric  telegraph  within  this  State  or  partly  within  and 
partly  beyond  the  limits  of  this  State,  are  hereby  authorized, 
from  time  to  time,  to  construct  and  lay  lines  of  electrical  con- 
ductors imder  ground  in  any  city,  village  or  town  within  the 
Umits  of  this  State,  subject  to  all  the  provisions  of  law  in 
reference  to  such  companies  not  inconsistent  with  this  act; 
provided  that  such  company  shall,  before  laying  any  such 
line  in  any  city,  village  or  town  of  this  State,  first  obtain 
from  the  common  coimcil  of  cities,  the  trustees  of  villages,  or 
the  commissioners  of  highways  of  towns,  permission  to  use  the 
streets  within  such  city,  village  or  town  for  the  purposes  herein 
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set  forth."  Mr.  Justice  Clarke  said  (p.  645) :  "  This  act 
continued  unrepealed  until  by  chapter  219  of  the  Laws  of 
1909,  being  chapter  63  of  the  Consolidated  Laws,  the  Trans- 
portation Corporations  Law,  it  was  annexed  bodily  to  section 
102.  This  is  legislative  recognition,  as  it  seems  to  me,  that 
telephone  and  telegraph  companies  have,  during  all  this 
period,  been  governed  by  the  same  provisions  requiring  the 
consent  of  the  local  authorities  as  have  the  other  companies 
which  occupy  the  streets  under  the  surface.  It  follows  that 
when  the  original  certificate  was  filed  there  were  existing  pro- 
visions of  law  which  required  the  consent  of  the  local  authorities, 
to  wit,  the  board  of  aldermen,  which  consent  was  never 
applied  for  or  granted.' 

Upon  appeal  to  the  Court  of  Appeals  the  order  was  affirmed, 
upon  the  opinion  of  Mr.  Justice  Clarke  in  this  court  (200 
N.  Y.  527).  That  the  legislative  department  of  the  municipal 
government  was  originally  the  sole  source  of  the  grant  of  a 
secondary  franchise  (as  distinguished  from  any  administrative 
department)  had  been  decided  in  Ghee  v.  Northern  Union 
Gas  Co.  (158  N.  Y.  510)  and  People  ex  rel.  West  Side  Electric 
Co.  V.  Consolidated  Telegraph  &  Electrical  Subway  Co.  (187  id. 
58).  That  the  mere  fact  of  incorporation  under  the  telegraph 
acts  did  not  confer  a  franchise  to  use  the  city  streets  without 
the  consent  of  the  appropriate  local  authorities  necessarily  fol- 
lows as  well  from  the  decision  of  the  Court  of  Appeals  in  Matter 
of  New  York  Electric  Lines  Co,  (201  N.  Y.  321)  and  the  reason- 
ing followed  in  the  opinion  of  Judge  Haight  therein  (aflfd.,  sub 
nom.  New  York  Electric  Lines  v.  Empire  City  Subway ,  235  U.  S. 
179) .  The  decision  in  Matter  of  Long  Acre  Electric  Light  &  Power 
Co.  (188  N.  Y.  361)  is  in  no  way  inconsistent  with  these  holdings, 
for  there  the  municipal  authorities,  as  the  opinion  shows,  had 
as  far  back  as  1887  granted  a  secondary  franchise  to  one  of  the 
company's  predecessors  in  title.  It  follows  that  when  the 
plaintiff  was  incorporated,  its  franchise  from  the  State  gave  it 
no  right  (in  view  of  the  provisions  of  chapter  483  of  the  Laws  of 
1881)  to  construct  and  lay  underground  any  lines  of  electric  con- 
ductors in  New  York  city  without  the  consent  of  the  appropriate 
local  authorities  (constituting  the  so-called  secondary  franchise) 
and  that  consent  it  never  received  until  the  action  of  the 
board  of  estimate  and  apportionment  in  September,   1914, 
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resulting  in  the  contract  between  the  city  of  New  York  and 
the  plaintijff,  made  October  14,  1914.  No  action,  or  failure 
to  act,  upon  the  part  of  the  city  autiiorities  constituted  an 
estoppel  so  as  to  dispense  with  the  necessity  for  such  consent, 
or  furnished  a  substitute  therefor.  This  conclusion  requires  a 
negation  of  all  the  contentions  raised  by  the  plaintiff  as  to  its 
rights  to  place  its  wires  underground  or  in  the  subways 
without  the  consent  of  the  local  authorities.  Undoubtedly 
this  is  the  only  vital  question  to  plaintiff,  as  the  successful 
operation  of  its  business  would  be  impossible  without  the 
right  to  have  its  conductors  installed  in  the  imdergroimd 
conduits.  But  I  am  of  opinion  that  its  claim  to  have  a  franchise 
to  use  the  streets  of  the  city  of  New  York  for  the  construction 
and  maintenance  of  its  overhead  wires  is  also  untenable.  Cer- 
tainly since  the  passage  of  chapter  534  of  the  Laws  of  1884  and 
chapter  499  of  the  Laws  of  1885  it  can  claim  no  such  rights  which 
survive  a  demand  by  the  local  authorities  that  such  wires  be 
removed.  {American  Rapid  Telegraph  Co.  v.  Hess,  125  N.  Y. 
641.)  As  to  its  Brooklyn  lines,  plaintiff  has  been  using  imder- 
groimd  wires  which  it  leases  from  the  New  York  Telephone 
Company  since  the  installation  of  the  subway  system  in  that 
borough  Before  it  began  to  place  its  wires  in  the  Man- 
hattan subways,  plaintiff's  wires  were  run  over  housetops 
and  elsewhere  over  and  along  private  property,  no  material 
use  being  made  of  the  city  streets,  except  as  they  were  spanned 
by  wires  running  from  housetop  to  housetop.  As  to  all  its 
city  wires,  it  appears  that  when  it  placed  undergroimd  such  as 
were  m  existence  and  operation  over  the  housetops  on  June  14, 
1884,  they  were  not  placed  in  subways  whose  location  cor- 
responded with  the  former  lines  or  routes  overhead,  but 
they  were  laid  under  and  along  the  streets  of  the  city  on  new 
or  different  routes. 

There  is  no  proof  that  any  of  plaintiff's  overhead  wires, 
placed  in  position  before  June  14,  1884  (when  the  first  act 
requiring  the  placing  of  wires  undergroimd  took  effect),  are 
still  maintained  in  the  same  position,  or  follow  the  same  routes. 
The  same  is  true  as  to  the  period  ending  January  1,  1898, 
when  the  Greater  New  York  charter  (Laws  of  1897,  chap. 
378)  took  effect.  After  the  latter  date,  no  perpetual  franchise 
to  use   the  city  streets  could  be  granted  (§  73,  as  amd.  by 
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Laws  of  1899,  chap.  564;  Laws  of  1901,  chap.  466,  and  Laws 
of  1905,  chap.  629). 

The  judgment  appealed  from  is  affinned,  but  solely  upon 
the  ground  of  plaintiff's  failure  to  procure  at  any  time  before 
the  commencement  the  consent  of  the  municipal  authorities, 
constituting  the  special  (or  secondary)  franchise,  and  not 
because  plaintiff  was  improperly  incorporated  under  the 
telegraph  act.  The  appropriate  changes  in  the  findings  of 
fact  and  conclusions  of  law  to  conform  to  this  opinion  will  be 
made,  the  order  to  be  settled  on  notice,  and  the  judgment 
appealed  from  will  thereupon  be  affirmed,  with  costs  to 
respondents. 

Clarke,  P.  J.,  Laughlin,  Smith  and  Page,  JJ.,  concurred. 

Judgment  affirmed,  with  costs.  Order  to  be  settled  on 
notice. 


In  the  Matter  of  the  Application  of  the  State  Commission 
OF  Prisons,  Appellant,  with  Regard  to  the  Construction 
and  Improvement  of  the  County  Jails  Situated  at  Rome 
and  Utica  in  Oneida  County. 

BoABD  OF  Supervisors  of  Oneida  County  and  Others, 

Respondents. 

Fourth  Department,  January  16,  1918. 

Prisons  —  application  by  Prison  Commission  to  compel  board  of 
supervisors  to  place  lavatory  and  water  closet  in  each  ceU  of 
county  JaUs. 

Where  the  State  Prison  Commission  upon  approving  plans  submitted  by 
a  board  of  supervisors  for  the  improvement  of  county  jails  imposed  a 
condition  that  a  separate  lavatory  and  water  closet  be  installed  in  each 
cell,  but  the  board  let  the  contract  ignoring  said  condition,  and  at  about 
the  time  of  the  commencement  of  the  work  the  State  Commission  applied 
under  section  52  of  the  Prison  Law  for  an  order  to  compel  the  board  to 
conform  to  the  condition  imposed,  which  application  was  denied,  but  no 
restraining  order  was  obtained  or  applied  for  by  the  Commission  and  the 
improvements  have  been  completed,  and  it  appears  that  the  jails  in 
question  are  to  be  used  as  detention  jails  only,  and  that  in  the  men's 
department  in  each  jail,  no  criticism  having  been  made  of  the  women's 
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departments,  there  are  provided  four  water  closets  and  eight  shower 
baths,  the  order  of  the  Special  Term  denying  the  application  of  the 
Prison  Commission  should  be  affirmed. 

Appeal  by  the  State  Commission  of  Prisons  from  an  order 
of  the  Supreme  Court,  made  at  the  Herkimer  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  Oneida 
on  the  17th  day  of  September,  1917,  denying  its  application 
to  compel  the  board  of  supervisors  to  place  a  lavatory  and 
water  closet  in  each  cell  of  two  jails  of  Oneida  county. 

Merton  E.  Lewis,  Attomey-Xreneral  [Edward  G.  Griffin, 
Deputy  Attorney-General,  of  coimsel],  for  the  appellant. 

Harry  N.  Harrington,  for  the  respondents. 

Per  Curiam: 

Oneida  coimty  now  has  a  jail  farm  upon  which  buildings 
are  to  be  constructed  where  term  prisoners  are  to  be  kept. 
The  county  also  has  two  jails,  one  in  the  city  of  Utica  and  one 
in  the  city  of  Rome.  These  jails  were  built  many  years  ago. 
There  have  just  been  completed  in  these  jails  considerable 
improvements  at  a  large  cost  to  the  taxpayers.  The  board  of 
supervisors  caused  the  plans  for  such  improvements  to  be 
submitted  to  the  State  Prison  Commission  for  its  approval 
before  awarding  the  contract  for  the  work  of  such  improve- 
ments. The  Commission  approved  the  plans  except  that  it 
imposed  a  condition  that  a  separate  lavatory  and  water 
closet  should  be  installed  in  each  cell.  The  board  of  super- 
visors let  the  contract,  however,  ignoring  this  condition. 
At  about  the  time  the  work  under  the  contract  began,  the 
State  Commission  applied  to  the  Supreme  Court,  at  Special 
Term,  for  an  order  to  compel  the  board  of  supervisors  to 
conform  to  such  condition  as  to  the  cells.  A  hearing  was 
had  upon  such  application,  resulting  in  the  order  under  review, 
granted  pursuant  to  section  52  of  the  Prison  Law  (Consol. 
Laws,  chap.  43;  Laws  of  1909,  chap.  47).  This  hearing  took 
place  on  the  9th  of  June,  1917,  and  thereupon  additional 
affidavits  were  permitted  to  be  submitted  and  the  order 
appealed  from  was  not  made  and  entered  until  the  17th 
day  of  September,  1917.    No  restraining  order  was  obtained 
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or  applied  for  by  the  State  Commission  and  the  work  of  the 
improvements  has  gone  on  to  completion. 

The  record  shows  that  as  soon  as  the  jail  farm  is  equipped, 
the  two  jails  are  to  be  used  as  detention  jails  only.  No 
criticism  seems  to  have  been  made  of  the  women's  depart- 
ments in  these  jails  which  are  equipped  with  lavatories, 
water  closets  and  bathtubs.  In  the  men's  department  in 
each  jail  there  are  provided  four  water  closets  and  eight 
shower  baths.  It  also  appears  that  many  of  the  prisoners 
have  the  freedom  of  the  corridors  daytimes  and  the  ventila- 
tion of  the  jails  and  their  sanitary  condition  are  not  criticised, 
except  in  the  respect  that  each  cell  is  not  equipped  with  a 
lavatory  and  water  closet. 

In  view  of  the  peculiar  circimistances  of  this  matter,  and 
disclaiming  any  intention  on  the  part  of  this  court  to  under- 
take the  administration  of  the  Prison  Law,  we  do  not  think 
we  should  disturb  the  conclusion  reached  by  the  Special  Term. 
If  we  had  been  called  upon  to  act  before  the  work  of  improve- 
ment had  been  entered  upon,  quite  a  different  question  would 
have  been  presented. 

It  follows  that  the  order  appealed  from  should  be  affirmed, 
but  without  costs. 

All  concurred. 

Order  affirmed,  without  costs. 


The  People  of  the  State  of  New  Yobk  ex  rel.  Edwin  W. 
Fiske,  Appellant,  v.  Heney  Bantz  and  Herbert  D. 
MacFarland,  as  Inspectors  of  Election  in  the  Third 
Election  District  of  the  Third  Ward  of  the  City  of  Mount 
Vernon,  N.  Y.,  and  Others,  Defendants,  Impleaded  with 
Edward  F.  Brush,  Respondent. 

Second  Department,  January  16,  1918. 

Elections  —  mandamus  —  correction  of  return  of  canvass  of  soldier 

votes. 

Where  local  inspectors,  not  provided  with  tally  sheets  as  required  by  section 
334  of  the  Election  Law,  as  amended,  after  they  had  canvassed  soldier 
votes,  returned  the  result,  a  candidate  for  mayor  upon  affidavit  that  he  had 
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been  informed  by  an  inspector  and  a  watcher  that  the  true  results  of 
the  count  had  been  transposed  by  the  inspectors,  is  not  entitled  to  a 
writ  of  mandamus  to  correct  the  retiun,  as  the  court  has  no  power  in 
such  proceeding  to  open  the  ballot  box  and  direct  a  recanvass  of  the 
votes  so  cast. 

But  clerical  errors  on  the  return  or  made  apparent  by  not  agreeing  with 
the  tally  sheet  may  be  thus  corrected. 

The  Election  Law,  section  520,  does  not  take  away  the  safeguards  for  the 
correction  of  errors,  but  merely  declares  that  soldiers'  and  sailors'  elections 
may  be  contested  like  other  elections  by  citizen  voters. 

Appeal  by  the  relator,  Edwin  W.  Fiske,  from  an  order  of 
the  Supreme  Court,  made  at  the  Westchester  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  West- 
chester on  the  26th  day  of  December,  1917,  denying  his 
application  for  a  peremptory  writ  of  mandamus  directing  the 
opening  of  the  ballot  box  and  canvassing  the  ballots  of  soldiers, 
sailors  and  marines  cast  in  the  third  election  district  of  the 
third  ward  of  the  city  of  Mount  Vernon,  N.  Y.,  on  December 
18,  1917,  and  directing  the  above-named  inspectors  of  election 
to  correct  the  return  of  the  canvass  of  the  aforesaid  votes 
heretofore  filed  by  them  with  the  conmiissioners  of  election, 
so  as  to  conform  with  the  recanvass  thus  made,  also  directing 
the  commissioners  of  election  to  receive  and  file  such  corrected 
statement  and  return  in  place  of  the  statemient  of  canvass 
and  return  already  made,  and  then  to  transmit  said  corrected 
return  to  the  coimty  board  of  canvassers  for  the  county  of 
Westchester,  and  directing  such  county  board  to  canvass  such 
corrected  statement  and  return,  also  directing  the  city  clerk 
of  Mount  Vernon  to  receive  back  said  ballots,  and  to  retain 
the  same  on  file  in  his  office,  as  required  by  law. 

The  local  inspectors  of  the  third  election  district  of  the 
third  ward  in  the  city  of  Moimt  Vernon  received  thirteen 
votes  of  soldiers,  sailors  and  marines,  duly  forwarded  to  the 
coimty  board  of  elections  from  the  Secretary  of  State  under  the 
provisions  of  the  Laws  of  1917,  chapter  815.  The  local  inspect- 
ors met  on  December  18,  1917,  to  canvass  these  votes.  They 
had  not  been  supplied  with  any  tally  sheets,  as  provided  by 
the  Election  Law  (Consol.  Laws,  chap.  17  [Laws  of  1909,  chap. 
22],  §  334,  as  amd.  by  Laws  of  1913,  chap.  821).  One  of  the 
inspectors,  however,  taUied  the  votes  as  counted  upon  a  yellow 
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sheet,  which,  being  unofficial,  was  not  preserved.  After  they 
had  canvassed  the  votes  for  mayor  of  Mount  Vernon,  the 
inspectors  returned  the  result  as  eight  votes  for  Edward  F. 
Brush,  and  five  votes  for  Edwin  W.  Fiske.  Subsequently  Mr. 
Fiske,  the  relator,  made  affidavit  that  he  had  been  informed 
from  an  inspector  and  from  a  watcher  that  in  this  return  the 
inspectors  had  transposed  the  true  results  of  the  count,  which 
was  supported  by  an  affidavit  from  a  Republican  inspector 
that  he  had  tallied  these  votes,  and  had  himself  annoimced 
the  result  as  eight  votes  for  Fiske  and  five  votes  for  Brush; 
that  if  the  return  showed  otherwise  it  must  be  error. 

Mr.  Justice  Tompkins  denied  this  motion  for  mandamus. 
He  held  that  the  right  of  the  county  canvassers  to  summon 
district  inspectors  of  election  to  correct  their  return  applied 
only  to  clerical  errors,  such  as  might  appear  on  the  return 
or  upon  the  tally  sheets;  that  relator's  proper  remedy  was  by 
quo  warranto.  (See  People  ex  rel.  Fiske  v.  Inspectors  of 
Election,  102  Misc.  Rep.  136.)    The  relator  has  appealed. 

Arthur  M.  Johnson  [Sydney  A.  Syme  and  Frank  A.  Bennett 
with  him  on  the  brief],  for  the  appellant. 

George  H.  Taylor,  Jr.  [James  H.  Cavanaugh  with  him  on  the 
brief],  for  the  respondent. 

Per  Curiam: 

We  agree  with  the  learned  justice  at  Special  Term  that 
this  relator  could  not  have  mandamus  in  this  proceeding. 
Clerical  errors  on  the  return,  or  made  apparent  by  not  agreeing 
with  the  tally  sheet,  may  be  thus  corrected.  (Election  Law 
[Consol.  Laws,  chap.  17;  Laws  of  1909,  chap.  22],  §  432,  as 
amd.  by  Laws  of  1913,  chap.  821;  Matter  of  Stewart,  155  N.  Y. 
545.) 

But  in  the  present  proceeding  the  courts  have  not  power 
to  open  the  ballot  box  and  direct  a  recanvass  of  the  votes  so 
cast.  (People  ex  rel  Brink  v.  Way,  179  N.  Y.  174;  People 
ex  rel  March  v.  Beam,  188  id.  266;  Matter  of  Hearst  v.  Woelper, 
163  id.  274;  Matter  of  Tompkins,  23  App.  Div.  224;  Matter 
of  Election  of  Member  of  Assembly,  18  Misc.  Rep.  391.) 

Section  520  of  the  Election  Law  does  not  take  away  these 
safeguards,  but    merely  declares  that  soldiers'  and  sailors' 
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elections  may  be  contested  like  other  elections  by  citizen 
voters. 

The  order  should,  therefore,  be  affirmed,  with  ten  dollars 
costs  and  disbursements. 

Jenks,  p.  J.,  Rich,  Pxttnam,  Blackbiar  and  Kellt,  JJ., 
concurred. 

Order  of  December  26,  1917,  affirmed,  with  ten  dollars  costs 
and  disbursements. 


The  People  of  the  State  of  New  York  ex  rel.  Edwin  W. 
Fiske,  Appellant,  v.  Edward  M.  Anderson  and  Edward  H. 
Kent,  as  Inspectors  of  Election  of  the  First  Election  District 
of  the  Third  Ward  of  the  City  of  Mount  Vernon,  N.  Y., 
and  Others,  Defendants,  Impleaded  with  Edward  F. 
Brush,  Respondent. 

Second  Department,  January  16,  1918. 

Elections  —  mandamus  to  compel  inspectors  of  election  to  correct 
return  as  to  soldier  votes  —  intention  of  voter. 

Where  a  soldier  ballot  marked  "  Dr.  Brush  "  had  not  been  protested,  and 
the  inspectors  of  election  had  credited  the  vote  to  Edward  F.  Brush 
because  such  intention  of  the  voter  was  clearly  apparent,  a  writ  of 
mandamus  will  not  lie  to  compel  the  inspectors  of  election  to  correct 
their  return. 

Appeal  by  the  relator,  Edwin  W.  Fiske,  from  an  order  of 
the  Supreme  Court,  made  at  the  Westchester  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  coimty  of  West- 
chester on  the  26th  day  of  December,  1917,  denying  appli- 
cation for  a  peremptory  writ  of  mandamus  to  the  inspectors 
of  election  above  named  to  correct  their  return,  which  included 
among  the  votes  counted  for  defendant  Edward  F.  Brush  a  bal- 
lot for  mayor,  marked  "  Dr.  Brush."  Such  denial  was  stated 
to  have  been  because  said  ballot  had  not  been  protested,  and 
besides  the  inspectors  of  election  had  properly  credited  this 
vote  to  Edward  F.  Brush  because  such  intention  of  the  voter 
was  clearly  apparent. 

App.  Div.— Vol.  CLXXXT.       45 
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ArOmr  M.  Johnson  [Sydney  A.  Syme  and  Frank  A.  Bennett 
with  him  on  the  brief],  for  the  appellant. 

Oeorge  H.   Taylor,  Jr.  [James  H.  Cavanaugh  with  him  on 
the  brief],  for  the  respondent. 

Per  Curiam: 

The  order  should  be  affirmed  on  both  grounds,  with  ten 
dollars  costs  and  disbursements. 

Jenks,  p.  J.,  Rich,  Putnam,  Blacelmar  and  Kelly,  JJ., 
concurred. 

Order  of  December  26,  1917,  affirmed  on  both  grounds, 
with  ten  dollars  costs  and  disbursements. 


In   the   Matter   of   the  Application   of  Edwin  W.  Fiske, 
Appellant,  for  a  Peremptory  Writ  of  Mandamus. 

Edward  F.  Brush,  Respondent. 

In  the  Matter  of  the  Application  of  Edward  F.  Brush, 
Appellant,  for  a  Peremptory  Writ  of  Mandamus. 

Edwin  W.  Fiske,  Respondent. 

Second  Department,  January  16,  1918. 

Bectlong  -—  canTass    of    soldier    baUots  —  intent  —  congtitutional 

law. 

Under  section  514  of  the  Election  Law,  as  amended  by  chapter  815  of  the 
Laws  of  1917,  relating  to  the  canvass  of  soldiers*  votes,  providing  '*  that 
no  ballot  shall  be  rejected  as  void  where  the  intent  of  the  voter  is  dearly 
apparent,"  the  determination  of  the  question  of  intent  is  one  of  fact, 
and  the  power  to  pass  thereon  is  lodged  with  the  inspectors  of  election. 

Where,  in  an  election  conducted  at  a  military  camp,  one  ballot  was  voted 
for  mayor  in  the  blank  space  for  city  chamberlain  and  another  in  the 
space  for  superintendent  of  the  poor,  and  it  appears  that  there  was  no 
vacancy  to  be  filled  for  the  office  of  superintendent  of  the  poor,  and  that 
the  city  had  no  such  office  as  city  chamberlain,  the  local  inspectors  of 
election  were  justified  in  finding  that  such  ballots  were  valid  and  could 
be  counted  for  mayor. 

The  intent  of  the  voter  should  be  gathered  from  the  face  of  the  ballot  itself, 
and  the  local  inspectors  cannot  be  governed  by  extrinsic  evidence  or  b^ 
affidavits. 
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A  ballot  on  which  the  voter  had  twice  written  his  name  and  addrees,  stattng 

that  he  voted  **  the  straight  Democratic  ticket,"  was  also  properly  counted. 

Such  ballot  is  not  in  contravention  of  the  Constitution  because  so  marked. 
Section  1  of  article  2  of  tlie  Constitution,  securing  the  vote  to  soldiers  and 

sailors  in  actual  service,  does  away  with  objections  which  might  otherwise 

render  the  ballots  in  question  void. 
Ptttnam,  J.,  dissented  as  to  the  ballot  containing  the  written  declaration. 

Appeal  in  each  proceeding  by  the  relators,  Edwin  W.  Fiske 
and  Edward  F.  Brush,  from  parts  of  an  order  of  the  Supreme 
Court,  made  at  the  Westchester  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Westchester  on  the 
26th  day  of  December,  1917. 

In  the  second  election  district  of  the  fourth  ward  of  the  city 
of  Mount  Vernon  one  ballot  was  voted  for  Fiske  in  the  blank 
space  for  city  chamberlain,  and  another  in  the  space  for 
superintendent  of  the  poor,  and  a  third  ballot  was  marked 
otherwise  than  in  the  proper  voting  space.  There  was  written 
twice  on  this  ballot:  "I,  Patrick  W,  McCarthy,  of  7  Short 
Street,  Mt.  Vernon,  N.  Y.,  vote  the  straight  Democratic 
ticket."  Signed,  "  Patrick  W.  McCarthy,  7  Short  Street, 
[Mount  Vernon]  N.  Y."  The  election  inspectors  had 
returned  all  these  ballots  as  '^  protested,"  but  had  counted 
the  three  for  Edwin  W.  Fiske  for  mayor.  Both  opposing 
candidates  applied  for  a  mandamus,  which  proceedings  were 
consolidated. 

The  learned  justice  at  Special  Term  held,  by  his  order 
entered  December  26,  1917,  that  the  McCarthy  ballot  was 
properly  canvassed,  but  that  the  other  two  ballots  should 
not  have  been  coimted  for  the  office  of  mayor,  and  directed 
a  mandamus  to  issue  to  such  inspectors  to  make  such  correction. 

The  relator  Fiske  appealed  from  so  much  of  said  order 
as  rejected  the  two  ballots  marked  respectively  in  the  printed 
spaces  for  city  chamberlain  and  superintendent  of  the  poor, 
and  the  relator  Brush  took  an  appeal  from  so  much  of  the 
order  as  approved  the  coimting  of  the  ballot. of  the  voter  with 
the  name  Patrick  W.  McCarthy  written  thereon. 

Arthur  M.  Johnson  [Sydney  A.  Syme  ismd  Frank  A.  Bennett 
with  him  on  the  brief],  for  Edwin  W.  Fiske. 

George  H.  Taylor,  Jr.  [James  H.  Cavanaugh  with  him  on 
the  brief],  for  Edward  F.  Brush. 
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Per  Cxtriam: 

The  present  statute  for  elections  by  soldiers,  sailors  and 
marines  (in  compliance  with  the  Constitution,  art.  2,  §  1) 
contains  an  important  exception  not  found  in  the  prior  statute 
for  voting  in  the  Spanish  War  (Laws  of  1898,  chap.  674). 
As  the  formalities  for  testamentary  acts  are  modified  for 
soldiers  and  mariners  who  may  make  nimcupative  wills 
(Decedent  Estate  Law  [Consol.  Laws,  chap.  13;  Laws  of  1909, 
chap.  18],  §  16),  so  the  Legislature  has  given  authority  to 
coimt  ballots  that  may  not  be  perfect  in  form  by  the  proviso 
''  that  no  ballot  shall  be  rejected  as  void  where  the  intent 
of  the  voter  is  clearly  apparent."  (Election  Law,  §  514,  as 
amd.  by  Laws  of  1917,  chap.  815,  §  6.) 

The  determination  of  the  question  of  intent  is  one  of  fact. 
Such  power  to  pass  on  the  voter's  intent  is  lodged  with  the 
inspectors  of  election.  Such  election  conducted  in  a  military 
camp  might  leave  the  soldier  uncertain  where  to  mark  his 
vote,  when  there  was  before  him  a  general  ballot  printed  by 
the  Secretary  of  State,  which  did  not  accurately  show  the  local 
offices  to  be  filled  in  the  city  of  Mount  Vernon.  We  are  all 
agreed  that,  inasmuch  as  there  was  no  vacancy  to  be  filled 
for  the  office  of  superintendent  of  the  poor,  and  Mount  Vernon 
had  no  such  office  as  city  chamberlain,  the  local  inspectors 
of  election  could  rightly  find  that  such  ballots  were  not  void, 
and  that  they  could  be  counted,  as  the  inspectors  proceeded 
to  do,  for  the  relator  Fiske.  We  are  also  of  the  view  that  such 
intent  should  be  gathered  from  the  face  of  the  ballot  itself, 
and  that  the  local  inspectors  cannot  in  such  coxmt  be  governed 
by  extrinsic  evidence  or  by  affidavits. 

The  majority  of  the  court  are  also  of  the  opinion  that  the 
ballot  with  the  name  Patrick  W.  McCarthy  written  thereon 
was  properly  counted  for  the  relator  Fiske. 

The  express  provisions  of  the  Constitution  (Art.  2,  §  1) 
securing  the  vote  to  the  soldier  and  sailor  in  actual  military 
service  of  the  United  States,  dominates  the  situation,  doing 
away  with  what  might  otherwise  be  a  valid  objection  to  the 
ballot  in  question.  The  intent  of  the  voter  is  clearly  apparent, 
as  found  by  the  local  inspectors  and  the  learned  justice  below. 
Referring  to  the  allied  marking  of  the  ballot  by  the  writt^i 
declaration  thereon  that  the  soldier  voted  the  straight  Demo- 
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cratic  ticket,  signed  with  his  name  and  address,  and  the 
claim  that  the  counting  of  such  ballot  violates  the  consti- 
tutional requirement  of  secrecy,  the  right  of  an  elector  is  con- 
ferred by  the  Constitution,  and  whenever  he  exercises  that 
right  in  conformity  with  the  methods  prescribed  by  law,  he 
is  entitled  to  see  that  his  vote  is  given  full  force  and  effect 
in  the  determination  of  what  persons  were  elected  to  office. 
{People  ex  rel  Deleter  v.  TFintemtite,  194  N.  Y.  99.)  The 
People  of  the  State  have  by  express  provision  of  the  Con- 
stitution, in  the  1st  section  of  article  2,  declared  that  no 
elector  in  the  actual  military  service  of  the  State  or  of  the 
United  States,  in  the  army  or  navy  thereof,  shall  be  deprived 
of  his  vote  by  reason  of  his  absence  from  his  election  district; 
and  that  the  Legislature  shall  have  power  to  provide  the  manner 
in  which,  and  the  time  and  place  at  which,  such  absent  electors 
may  vote,  and  for  the  return  and  canvass  of  their  votes  in 
the  election  district  in  which  they  respectively  reside. 

Here  is  a  complete  statement  of  the  fundamental  law, 
and  an  express  direction  to  the  L^islature  to  make  it  effective. 
The  Constitution  then  goes  on  (Art.  2,  §  2)  to  exclude  certain 
persons  from  the  right  of  suffrage,  barring  those  who  receive 
or  pay  money  as  compensation  for  the  giving  or  withholding 
of  a  vote,  or  who  make  promises  with  that  end  in  view,  or  who 
are  interested  in  wagers  on  the  result.  Section  3  declares  that 
no  person  shall  be  deemed  to  have  gained  or  lost  a  residence 
by  reason  of  his  presence  or  absence  while  employed  in  the 
service  of  the  United  States,  nor  while  engaged  in  navigation; 
nor  while  a  student  at  a  seminary  or  the  inmate  of  a  public 
almshouse  or  asylum,  nor  while  confined  in  prison.  Then 
follow,  in  section  4,  provisions  for  registration  of  the  voters 
before  they  shall  be  entitled  to  vote. 

This  is  followed  by  section  5: 

"  All  elections  by  the  citizens,  except  for  such  town  officei*s 
as  may  by  law  be  directed  to  be  otherwise  chosen,  shall  be  by 
ballot,  or  by  such  other  method  as  may  be  prescribed  by  law, 
provided  that  secrecy  in  voting  be  preserved." 

We  are  of  opinion  that  the  McCarthy  ballot  is  not  in  con- 
travention of  the  Constitution.  Prom  the  necessities  of 
the  case,  the  soldier  and  sailor  vote  in  camps  at  the  front, 
and  on  board  warships,  cannot  be  subject^  to  the  many 
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precautions  and  protections  thrown  about  the  election  at  home, 
and  there  is  no  such  requirement  in  the  positive  direction 
to  the  Legislature  found  in  section  1.  The  basic  provision 
is  that  the  man  who  is  serving  his  country  shall  not  be  deprived 
of  his  vote.  R^istration  is  necessarily  done  away  with. 
Bi-partisan  election  officials  cannot  be  provided.  The  law  of 
1917  (Chap.  815),  under  which  McCarthy's  vote  was  cast,  pre- 
serves the  vote  by  ballot,  and  every  possible  means  is  provided 
to  assimilate  the  casting  of  the  soldier's  vote  with  the  method 
pursued  in  the  cities,  towns  and  villages.  But  through  all 
this,  there  stands  the  right  of  the  soldier  to  vote,  dominating 
everything  else.  McCarthy  voted  by  ballot;  there  is  no 
suggestion  that,  at  the  time  he  voted,  his  vote  was  not  secret. 
We  do  not  construe  his  declaration  that  he  voted  the  straight 
Democratic  ticket  as  a  joke,  or  a  mere  flamboyant  demonstra- 
tion of  party  loyalty.  He  was  far  away  from  home.  Under 
the  Constitution  he  had  the  right  to  vote  for  every  candidate 
for  public  office  that  his  more  favored  fellow-citizen  voted 
for  in  the  safety  of  his  home  city,  surrounded  by  all  the  para- 
phernalia and  conveniences  of  the  election  machinery.  Sample 
ballots,  the  party  emblem  on  the  ballot,  the  right  to  assistance 
in  casting  his  ballot,  if  necessary  —  all  these  were  denied  the 
soldier.  He  intended  to  vote  for  the  regular  nominees  of  the 
party  with  which  his  political  beliefs  coincided,  but  he  was  not 
furnished  with  the  names  of  all  of  them,  or  the  emblem  which 
the  Legislature  has  provided  for  the  guidance  of  the  voter. 
He,  therefore,  announces  that  he  votes  the  straight  Democratic 
ticket. 

With  the  policy  of  the  Nation  and  the  State. in  this  great 
crisis  presented  to  us,  with  the  positive  command  of  the 
Constitution  before  us,  we  are  not  prepared  to  say  that  he 
has  lost  his  vote  under  the  existing  conditions.  The  situation 
was  forced  upon  him  by  the  failure  of  the  election  officials  at 
home  to  furnish  him  with  the  list  of  candidates,  with  a  state- 
ment of  the  party  to  which  such  candidates  belonged,  and  with 
the  party  emblem  attached,  that  is  furnished  to  and  confronts 
every  other  voter  when  he  exercises  the  franchise  on  election 
day.  Marked  ballots  are  contrary  to  the  spirit  of  our  election 
laws,  because,  through  such  marks,  it  may  be  determined  how 
an  elector  voted,  and  the  door  to  corruption,  intimidation  and 
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the  like  may  be  opened.  The  courts  have  construed  the  law 
strictly  to  avoid  this  evil.  But,  in  our  opinion,  the  important 
thing,  the  fundamental  thing,  in  the  case  of  the  soldier  vote, 
is  the  absolute  right  of  the  man  removed  from  home,  and 
the  surroundings  which  would  make  it  just  and  proper  to 
hold  him  to  strict  observance  of  the  regulations  —  the  right 
of  this  man  to  cast  his  vote,  unaffected  by  such  informality 
as  is  here  pointed  out.  We  do  not  say  that,  if  there  were 
proof  of  corruption  or  wrongdoing  on  the  part  of  the  soldier 
or  sailor,  this  fundamental  right  would  overbalance  the  wrong. 
But  in  this  case  we  find  no  such  thing,  and  in  this  first  election 
in  the  great  war  we  think  the  courts  should  see  to  it  that 
the  right  of  this  soldier  to  cast  his  vote  should  be  protected 
and  that  the  vote  should  be  counted. 

The  order  of  the  Special  Term  is,  therefore,  modified  to 
reverse  the  decisions  under  the  appeal  of  relator  Fiske,  and  to 
affirm  the  determination  as  to  the  McCarthy  ballot;  and  as 
thus  modified  the  order  is  affirmed,  but  without  costs. 

Mr.  Justice  Putnam,  however,  dissents  in  respect  to  the 
McCarthy  ballot  on  the  ground  that  the  writings  thereon 
violated  the  requirement  for  secrecy  of  such  vote.  {People 
ex  rel.  Nichols  v.  Board  of  Canvassers,  129  N.  Y.  395,  403, 
afterwards  carried  into  the  Constitution,  art.  2,  §  5.)  (See 
PenrvingUm  v.  Hare,  60  Minn.  146,  150.) 

Jenks,  p.  J.,  Rich,  Putnam,  Blackmar  and  Kelly,  JJ., 
concurred;  Putnam,  J.,  dissented  only  as  to  the  McCarthy 
ballot. 

Order  of  December  26,  1917,  reversed,  so  far  as  it  rejected 
the  ballots  marked  in  the  blanks  for  superintendent  of  the 
poor  and  city  chamberlain,  but  affirmed  as  to  the  ballot  of 
McCarthy. 
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The  People  of  the  State  op  New  York  ex  rel.  Edwin  W. 
FisKE,  Relator,  v.  Henry  Bantz  and  Herbert  D.  MacFar- 
LAND,  aa  Inspectors  of  Election  in  the  Third  Election 
District  of  the  Third  Ward  of  the  City  of  Mount  Vernon, 
N.  Y.,  and  Others,  Respondents,  Impleaded  with  Edward 
F.  Brush,  Appellant.     (Proceeding  No.  2.) 

Second  Department,  January  16,  1918. 

Electiong  —  chaUenge  as  tct  capacity  of  Toten  does  not  congtitute 
a  protest  or  render  their  baUots  "  protested." 

A  paper  filed  by  a  duly  appointed  challenger  for  a  political  party  merely 
questioning  the  capacity  of  certain  persona  in  the  military  service  to 
vote  and  not  relating  to  the  form  or  marking  of  any  of  their  ballots, 
constitutes  a  challenge  and  not  a  protest,  and  was  properly  overruled 
by  the  inspectors  of  election. 

The  ballots  of  such  voters  when  subsequently  counted  were  not  '*  protested  " 
and,  therefore,  the  inspectors  cannot  be  ordered  to  place  such  ballots 
among  "  protested,  void  and  wholly  blank  ballots." 

Appeal  by  the  defendant,  Edward  F.  Brush,  from  an  order 
of  the  Supreme  Court,  made  at  the  Westchester  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  West- 
chester on  the  7th  day  of  January,  1918,  directing  the  inspect- 
ors of  election  of  the  third  election  district  of  the  third  ward 
of  Mount  Vernon  to  open  the  ballot  box  and  take  out  all  the 
ballots  cast  by  soldiers,  sailors  and  marines,  as  theretofore 
canvassed  on  December  eighteenth,  and  to  place  same  in  an 
envelope  of  protested,  void  and  blank  ballots. 

After  the  prior  proceeding  of  December,  1917  (181  App. 
Div.  702),  to  recanvass  the  votes  of  soldiers,  sailors  and 
marines  cast  in  this  district,  relator  applied  for  a  mandamus 
to  such  election  inspectors,  on  the  ground  that  they  had  failed 
to  place  all  of  such  ballots  in  the  envelope  or  sealed  package 
called  in  Election  Law  (Consol.  Laws,  chap.  17  [Laws  of  1909, 
chap.  22],  §  369,  as  amd.  by  Laws  of  1913,  chap.  821)  "  the 
package  of  protested,  void  and  wholly  blank  ballots."  This 
was  because  one  George  M.  Percy,  a  duly  appointed  challenger 
for  the  Republican  party,  had  filed  with  such  inspectors  a 
paper  in  the  following  words: 
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"  I,  Geo.  M.  Percy,  a  duly  qualified  elector  of  Westchester 
County,  State  of  New  York,  and  a  duly  appointed  challenger 
for  tho  Republican  Party,  within  and  for  the  3rd  District 
of  the  3rd  Ward  of  the  City  of  Mount  Vernon,  in  said  County 
and  State,  do  hereby  severally  challenge  each  and  all  of  the 
ballots  now  about  to  be  cast  by  and  on  behalf  of  the  following 
named  persons  within  said  District  afbresaid  on  the  18th  day 
of  December,  1917,  pursuant  to  the  provisions  of  Article  XV* 
of  Chapter  22  of  the  Laws  of  1909  of  the  State  of  New  York 
and  known  as  the  provisions  relating  to  '  Soldiers  and  Sailors 
Elections '  of  the  '  Election  Law  '  of  said  State  of  New  York, 
to  wit: 

"  John  Scheidberger,  Chas.  H.  Hoag,  Jas.  L.  Hoag,  Albert 
B.  Hayward,  Kylian  H.  Koch,  John  J.  Fleming,  Wm.  R. 
Johnson,  Albert  M.  Clark,  Silas  B.  Clark,  Allen  Mulford,  Wm. 
Gray  Cathcart,  Donald  R.  Cathcart  and  Milton  W.  Morse. 

''  The  grounds  of  said  challenge  are  the  following: 

"  1.  That  said  Article  XV  of  said  Election  Law  is  uncon- 
stitutional and  void  as  being  in  contravention  to  the  pro- 
visions of  the  Constitution  of  the  State  of  New  York  and 
any  election  held  pursuant  thereto  and  any  ballot  offered 
pursuant  to  the  provisions  thereof  is  illegal  and  void. 

"  2.  That  none  of  the  persons  heretofore  named  and  whose 
ballots  are  now  about  to  be  cast  pursuant  to  said  Article  XV 
have  registered  as  legally  qualified  voters  in  said  Election 
District  and  Ward  aforesaid,  as  provided  by  Section  4  of 
Article  II  of  the  Constitution  of  the  State  of  New  York,  and, 
therefore,  none  of  said  persons  is  entitled  to  exercise  the  right 
of  suffrage  at  this  election. 
"  Dated,  Mount  Vernon,  N.  Y.,  December  l&th,  1917. 

"  G.  M.  PERCY." 

The  Special  Term  entertaining  jurisdiction,  ordered  the 
election  inspectors  of  such  district  to  reconvene  in  the  presence 
of  the  court  at  seven  p.  m.  of  January  7,  1918,  and  to  open  the 
ballot  box,  take  out  those  ballots  protested  and  challenged 
by  George  M.  Percy,  and  indorse  them  as  protested,  and 
place  them  in  a  sealed  package  thus  marked,  and  deliver 
same  to  the  commissioner  of  elections;  also  to  make  a  supple- 

♦  Renumbered  from  art.  19  by  Laws  of  1913,  chap.  800,  §  10. — [Rbp. 
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mental  return  to  the  county  board  of  canvassers.  From  this 
order  and  every  part  thereof  respondent  has  taken  this  appeal. 
Said  inspectors  having  accordingly  reconvened  and  having 
thus  opened  the  ballot  box,  made  a  return  to  the  writ  of 
mandamus  to  the  effect  that  all  of  the  thirteen  votes  so 
protested  had  been  taken  from  the  ballot  box  and  placed  in 
a  sealed  package  of  protested  and  void  ballots,  as  ordered. 
The  court  then,  after  reciting  that  upon  a  recanvass  of  such 
votes  Edwin  W.  Fiske  had  eight  votes,  and  Edward  F.  Brush 
five  votes,  ordered  that  the  board  of  county  canvassers 
rescind  their  determination  of  December  24,  1917,  and  recon- 
vene, and  that  such  election  inspectors  Bantz  and  M acFarland 
attend  before  said  board;  and  that  such  board  of  county 
canvassers  make  a  new  determination  of  the  true  result, 
which  should  stand  in  lieu  of  their  prior  determination  of 
December  24,  1917. 

George  H.  Taylor,  Jr.  [James  H.  Cavanaugh  with  him  on 
the  brief],  for  the  appellant. 

Arthur  M.  Johnson  [Sydney  A.  Syme  and  Frank  A.  Bennett 
with  him  on  the  brief],  for  the  relator. 

Per  Curiam: 

The  strong  probability  that  the  figures  of  this  canvass  had 
been  transposed,  which  is  now  shown  beyond  dispute,  moved 
relator  to  seek  some  method  whereby  these  ballots  might 
lawfully  be  taken  from  such  ballot  box  and  recounted.  Counsel 
ingeniously  resorted  to  the  theory  that  the  paper  presented 
by  the  Republican  challenger  might  also  be  regarded  as 
amounting  to  a  "  protest ''  of  all  the  thirteen  ballots,  so  that 
they  accordingly  could  be  removed  from  the  ballot  box, 
counted,  and,  by  being  placed  m  the  package  of  void,  unofficial 
and  protested  ballots,  be  subjected  to  the  powers  of  immediate 
court  review  and  recanvass. 

We  are,  however,  unanimously  agreed  that  none  of  these 
ballots  was  protested  within  the  Election  Law,  and  that 
there  was  no  breach  of  duty  by  the  inspectors  after  they  had 
counted  them  in  placing  them  in  the  ballot  box.  The  paper 
relied  on  was  a  "  challenge  '*  and  was  so  described  by  the 
challenger  who  presented  it.    It  was  considered  and  overruled 
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by  the  election  inspectors  before  any  votes  were  cast,  as  the 
Election  Law  (Consol.  Laws,  chap.  17  [Laws  of  1909,  chap. 
22],  §  361,  as  amd.  by  Laws  of  1916,  chap.  537)  provides.  It 
questioned  the  capacity  of  the  military  voter  to  vote  at  all, 
not  as  to  the  form  or  marking  of  any  ballot.  Having  been 
overruled,  the  inspectors  opened  the  envelope  containing 
these  military  ballots,  which  were  then  ''  cast "  and  counted. 
The  Election  Law  (§369,  as  amd.  by  Laws  of  1913,  chap. 
821)  provides  for  review  of  the  form  of  ballots,  and  the 
sufBciency  and  effect  of  the  voters'  marks  thereon,  if  the 
ballots  are  objected  to,  so  that  the  inspectors  not  only  separate 
such  ballots,  but  note  how  they  are  counted;  and,  over  the 
chairman's  signature,  indorse  in  ink  a  memorandum  of  what- 
ever objection  is  made  to  the  coxmting  of  such  ballot.  Chal- 
lenges, on  the  other  hand,  are  to  the  personal  qualifications 
of  the  voter  who  offers  to  vote,  and,  if  such  challenge  be 
sustained,  his  rejected  vote  is  not  subject  to  review  in  this 
summary  manner.  Furthermore,  the  soldier  who  votes  under 
these  war  provisions  of  the  statute  of  1917  has  in  all  cases  to 
make  and  subscribe  the  oath  printed  upon  the  official  envelope; 
so  that  ''  if  he  shall  take  the  oath  tendered  to  him  his  vote 
shall  be  accepted."  (Laws  of  1917,  chap.  815,  §  4,  amdg. 
Election  Law,  §  510.)  While  this  probably  does  not  mean 
that  the  statement  of  the  soldier's  residence  to  be  entered  in 
the  poll  book,  or  as  taken  from  the  general  card  register  kept 
by  the  Secretary  of  State,  would  be  final  and  beyond  correc- 
tion, it  may  faurly  be  taken  as  requiring  from  the  voting 
soldier,  in  advance  of  marking  his  ballot,  a  like  general  oath 
such  as  the  Election  Law  (§  363)  gives  to  the  citizen  voter, 
whose  right  to  vote  is  subjected  to  challenge.  No  question 
is  made,  however,  on  this  argument  that  the  inspectors  rightly 
overruled  this  challenge. 

We  are  clear  that  the  ballots,  when  subsequently  counted, 
were  not  "  protested,"  and,  therefore,  the  inspectors  should  not 
have  placed  such  ballots  among  "  protested,  void  and  wholly 
blank  ballots."  Although  the  order  treating  such  ballots  as 
protested  must  be  reversed,  the  facts  thereby  made  to  appear, 
namely,  that  the  result  of  the  canvass  had  been  transposed, 
will  furnish  a  further  ground  for  this  respondent  to  ask  from 
the  State  officials  to  take  a  quo  warranto  proceeding. 
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The  order  of  January  7,  1918,  is,  therefore,  reversed,  with 
ten  dollars  costs  and  disbursements. 

Jenks,  p.  J.,  Rich,  Putnam,  Blackmar  and  Eellt,  JJ., 
concurred. 

Order  of  January  7,  1918,  reversed,  with  ten  dollars  costs 
and  disbursements. 


:The  People  of  the  State  of  New  York  ex  rel.  Edwin  W. 
Fiske,  Relator,  v.  Edward  M.  Anderson  and  Edward 
H.  Kent,  as  Inspectors  of  Election  in  the  First  Election 
District  of  the  Third  Ward  of  the  City  of  Moxmt  Vernon, 
N.  Y.,  Defendants,  Impleaded  with  Edward  F.  Brush, 
Appellant.    (Second  Proceeding.) 

Second  Department,  January  16,  1918. 

Xlectiong  —  InspectorB'  finding  as  to  Talidity  of  baUotg  of  soldien 

controUing. 

Under  section  514  of  the  Election  Law,  as  amended,  the  inspectors*  finding 
that  soldiers  intended  to  vote  for  Edward  F.  Brush  should  be  controlling 
although  the  ballots  were  marked  ''  Dr.  Brush,"  "  Brush  "  and  '*  Mr. 
Brush." 

Appeal  by  the  defendant,  Edward  F.  Brush,  from  an  order 
-of  the  Supreme  Court,  made  at  the  Westchester  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  West- 
chester on  the  7th  day  of  January,  1918,  holding,  after 
recanvass  of  the  vote  in  the  first  election  district  of  the  third 
ward  of  the  city  of  Mount  Vernon,  N.  Y.,  that  the  return  by 
such  inspectors  of  election  had  been  correctly  made,  also  that 
the  figures  therein  had  been  properly  incorporated  by  the 
county  board  of  canvassers.  From  this  order  the  relator  has 
appealed  to  this  court. 

George  H.  Taylor,  Jr.  [James  H.  Cavanaugh  with  him  on 
the  brief],  for  the  appellant. 

Arthur  M.  Johnson  [Sydney  A.  Syme  and  Frank  A.  Bennett 
with  him  on  the  brief],  for  the  respondent. 

Per  Curiam: 

The  votes  in  this  district  were  recanvassed  under  a  pro- 
cedtu^  followed  in  other  districts,  but  without  affecting  the 
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result.  The  relator  had  asked  relief  against  a  single  ballot 
marked  for  mayor  "  Dr.  Brush,"  without  christian  name  or 
initials.  After  recanvass  relator  further  claimed  to  throw 
out  three  ballots;  that  is,  besides  the  one  marked  "  Dr.  Brush," 
a  ballot  "  Brush,"  and  another  "  Mr.  Brush."  As  we  held, 
in  the  third  district  of  the  third  ward,  such  ballots  had  not 
been  legally  protested.  The  order  should,  therefore,  be 
reversed,  because  all  the  ballots  for  appellant  Brush  had  been 
canvassed  and  counted  by  the  inspectors  without  objection 
or  protest  (as  has  been  decided  in  181  App.  Div.  705),  so 
that  there  was  no  authority  to  reopen  the  ballot  box  and 
recanvass  the  votes. 

Under  section  514  of  the  Election  Law  (Consol.  Laws,  chap. 
17  [Laws  of  1909,  chap.  22],  as  amd.  by  Laws  of  1917,  chap. 
815,  §  6),  we  add  that  the  inspectors'  finding  that  these  three 
soldiers  intended  to  vote  for  Edward  F.  Brush  should  be 
controlling. 

The  order,  however,  is  reversed,  with  ten  dollars  costs 
and  disbursements. 

Jenkb,  p.  J.,  Rich,  Putnam,  Blackmar  and  Kelly,  JJ., 
concurred. 

Order  of  January  7,  1918,  reversed,  with  ten  dollars  costs 
and  disbursements. 


The  People  of  the  State  op  New  York  ex  rel.  Edwin  W. 
Fiske,  Respondent,  Appellant,  v.  Charles  C.  Schum  and 
Frederick  Behrmann,  as  Inspectors  of  Election  in  the 
Sixth  Election  District  of  the  Fourth  Ward  of  the  City  of 
Mount  Vernon,  N.  Y.,  and  Others,  Respondents,  Impleaded 
with  Edward  F.  Brush,  Appellant,  Respondent,  (Two 
Proceedings.) 

Seoo&d  Department,  January  16,  1918. 

Sections  —  soldier  baUots  —  mandamus  to  correct  return. 

Where  a  ballot  was  marked  with  the  word  *'  Fiske  "  and  the  inspeotors 
failed  to  find  the  voter's  intent  to  be  for  the  relator  Edwin  W.  Fiske 
and  there  was  no  protest  in  res:ard  to  said  ballot,  the  court,  on  applioa- 
tion  for  a  writ  of  mandamus  to  correct  the  return,  has  no  authority  to 
count  said  vote  for  the  relator. 
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A  sabaequent  assertion  that  all  the  soldier  ballots  had  been  "  protested  '* 
because  of  a  certain  challensre  or  objection,  did  not  authorize  an  order 
for  a  recount  and  reoanvass. 

Appeal  by  the  relator,  Edwin  W.  Fiske,  from  an  order  of  the 
Supreme  Court;  made  at  the  Westchester  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  coxmty  of  Westchester 
on  the  26th  day  of  December,  1917,  and  also  an  appeal  by  the 
defendant,  Edward  F.  Brush,  from  an  order  of  the  Supreme 
Coiurt,  made  at  the  Westchester  Special  Term  and  entered  in 
the  office  of  the  clerk  of  the  county  of  Westchester  on  the 
7th  day  of  January,  1918. 

In  this  district  one  ballot  had  in  the  space  for  mayor  of 
Mount  Vernon  the  name  Fiske.  In  the  canvass  it  was  orally 
disputed  whether  it  should  be  counted  for  the  relator,  but 
the  inspectors  finally  returned  it  in  a  separate  line, ''  Fiske  1," 
beneath  the  line  giving  the  total  tabulated  vote  for  Edwin 
W.  Fiske.  On  application  for  a  mandamus  to  correct  this 
return,  so  as  to  read  for  the  relator,  the  inspectors  were  called 
and  gave  testimony,  so  that  it  appears  that  their  final  return 
of  this  separate  vote  had  been  assented  to  without  protest. 
Mr.  Justice  Tompkins,  therefore,  ruled  that  he  had  not  power 
on  that  application  to  direct  that  this  ballot  be  added  to  the 
Fiske  total  vote.  Thereupon,  relator  took  a  second  proceed- 
ing before  Mr.  Justice  Plait  (following  the  theory  invoked  in 
the  third  district  of  the  third  ward),  and  asserted  that  all  the 
soldier  ballots  had  been  ''  protested,"  because  of  a  challenge 
or  objection  taken  by  one  T.  E.  Denton.  The  inspectors 
were  reconvened  before  him,  and  opened  the  box,  took  out 
all  ballots,  marked  all  but  one  (which  had  been  originally 
protested),  and  placed  them  in  a  sealed  package  of  "void, 
protested  and  blank  ballots,"  thus  making  a  recanvass,  which 
added  the  "  Fiske  "  vote  to  the  total  for  Edwin  W.  Fiske. 
The  second  proceedings,  however,  are  not  printed.  This  order 
of  Platt,  J.,  was  January  7,  1918,  from  which  respondent 
Brush  appeals  to  this  court. 

George  H.  Taylor,  Jr.  [James  H.  Cavanaugh  with  him  on 
the  brief],  for  the  appellant. 

Arthur  M.  Johnson  [Sydney  A.  Syme  and  Frank  A.  Bennett 
with  him  on  the  brief],  for  the  respondents. 
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Per  Curiam: 

In  the  ballot  marked  with  the  word  "  Fiske  "  the  inspectors 
might  have  found  an  intent  to  vote  for  the  relator,  but  they 
did  not  so  find,  and  instead,  agreed  on  a  separate  return, 
which  appeared  to  treat  such  vote  as  not  for  the  relator.  As 
there  was  no  protest  in  regard  to  this  ballot,  we  agree  that 
after  the  inspectors  had  failed  to  find  the  voter's  intent  to 
be  for  relator,  the  court  in  the  ori^nal  proceeding  was  not 
empowered  to  coxmt  this  vote  for  the  relator,  and  the  order 
of  December  26,  1917,  must  be  affirmed,  but  without  costs. 

For  the  reasons  stated  in  the  opinion  in  181  Appellate 
Division,  702,  decided  herewith,  we  are  of  opinion  that  the 
Denton  challenge  was  not  such  a  protest  as  authorized  the 
subsequent  orders  for  a  recount  and  recanvass,  and  that, 
therefore,  such  order  of  January  7,  1918,  must  be  reversed, 
with  ten  dollars  costs  and  disbursements. 

Jbnks,  p.  J.,  Rich,  Putnam,  Blackbiar  and  Kelly,  JJ., 
concurr^. 

Order  of  December  26, 1917,  affirmed,  without  costs.  Order 
of  January  7,  1918,  reversed,  with  ten  dollars  costs  and 
disbursements. 


In  the  Matter  of  the  Application  of  Fred  F.  French  and 
Pearl  P.  Edson,  Respondents,  for  the  Voluntary  Dissolu- 
tion of  Knapp  &  French,  Inc. 

Edward  J.  Knapp,  Appellant;  Nathaniel  Phillips,  as  Per- 
manent Receiver  of  Knapp  &  French,  Inc.,  Respondent. 

First  Department,  February  1,  1918. 

Corporations  —  Toluntary  diisolution  —  special  proceeding  —  costs 
—  stipulations  —  stenographer's  fees  —  referee's  fees  —  when 
opposing  stockholder  and  creditor  not  personaUy  liable  for  costs 
and  disbursements  —  authority  of  court  to  stay  foreclosure  insti- 
tuted by  opposing  stockholder  —  when  question  not  academic  — 
revlTal  of  action  against  permanent  receiver  after  dissolution  — 
duty  of  court  to  wind  up  affairs  of  dissolved  corporation  -—  pro- 
tection of  receivers  against  actions. 

The  Oeneral  Corporation  Law  relating  to  voluntary  dissolution  of  oor- 
I>orations  contains  no  provision  with  respect  to  the  costs  and  expenses 
of  the  proceeding. 
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A  proceeding  for  the  voluntary  dissolution  of  a  corporation  is  a  special 
one  and,  therefore,  the  provisions  of  the  Code  of  Civil  Procedure  relatinfir 
to  costs  in  such  proceedings  govern. 

There  is  no  express  statutory  provision  for  taxing  stenographer's  fees,  and 
the  rule  is  that  they  are  not  taxable  unless  the  parties  have  expressly 
stipulated  that  they  may  be  taxed  as  disbursements. 

Where,  in  a  voluntary  proceeding  for  the  dissolution  oi  a  corporation,  the 
attorneys  for  the  petitioners  and  for  the  opposing  stockholder  who  was 
also  a  creditor,  stipulated  that  a  stenographer  be  employed  at  a  certain 
per  diem  fee,  and  his  fee  for  copies  of  the  minutes  was  also  stipulated, 
and  the  affidavit  of  the  stenographer  shows  thi^t  he  had  an  understanding 
with  the  petitioners  by  which  they  were  to  pay  one-half  of  his  charges, 
and  that  it  was  at  the  suggestion  of  one  of  the  attorneys  that  he  entered 
the  stipulation  in  the  minutes  in  order  to  bind  the  opposing  stockholder 
for  one-half  of  his  charges,  and  that  thereafter  by  consent  of  counsel 
for  the  petitioners  and  for  the  opposing  stockholder  he  made  a  minute  d 
the  stipulation,  said  stipulation  should  not  be  construed  as  authorizing  the 
taxation  of  the  stenographer's  fees  in  the  proceeding.  It  was  evidently 
intended  that  they  should  be  a  joint  charge  against  the  responsible  parties. 

Where  all  parties  in  interest  had  notice  of  the  dissolution  proceeding  and 
an  opportunity  to  appear,  a  stipulation,  fixing  the  referee's  fees  at  an 
increased  rate,  consented  to  by  all  persons,  is  binding,  although  not  agreed 
to  by  the  attorney  for  the  temporary  receiver.    This,  because  said 

I  receiver  was  not  formally  a  party  to  the  proceeding  and  had  no  authority 
to  grant  or  withhold  consent  with  respect  to  .the  referee's  fees. 

The  court  necessarily  has  implied  authority  to  require  that  the  expenses 

of  the  proceeding  be  paid  out  of  the  corporate  property  which  it  is 

f  required  to  administer  and  distribute  and  such  is  the  practice  in  dis- 

/  solution  proceedings. 

The  costs  and  disbursements,  with  the  exception  of  the  stenographer's 
fees,  should  be  paid  by  the  permanent  receiver  from  the  corporate  funds 
and  should  not  be  taxed  against  the  opposing  stockholder  personally. 

A  stockholder  opposing  a  voluntary  dissolution  proceeding  should  not  be 
punished  by  having  the  costs  and  expenses  taxed  against  him  personally, 
because  he  merely  appeared  therein,  and  by  interposing  an  answer 
obstructed  and  delayed  the  proceedings  to  a  certain  extent. 

The  question  as  to  whether  the  granting  of  an  injunction  in  a  voluntary 
dissolution  proceeding  restraining  a  foreclosure  proceeding  commenced 
by  the  opposing  stockholder  pending  a  reference  was  proper,  is  not 
academic,  where  said  stockholder's  right  to  costs  of  the  appeal  is  involved. 

An  action  to  foreclose  a  lien  upon  property  pledged  or  upon  realty  is  not 
an  action  to  recover  "  a  sum  of  money,"  within  the  meaning  of  section 
184  of  the  General  Corporation  Law,  conferring  authority  on  the  court 
in  dissolution  proceedings  to  enjoin  certain  actions. 

A  foreclosure  action,  instituted  by  an  opposing  stockholder,  pending  a 
reference  in  a  dissolution  proceeding,  may  be  stayed  by  the  court,  in 
order  to  enable  the  receiver  to  sell  the  equity  of  the  corporation. 
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By  a  final  order  of  voluntary  dissolution  a  corporation  ceases  to  exist,  and 
a  pending:  foreclosure  action,  instituted  by  an  opposing  stockholder,  can 
proceed  no  further  until  it  is  revived  against  the  permanent  receiver. 

When  the  statutory  requirements  for  the  voluntary  dissolution  of  a  cor- 
poration have  been  complied  with  and  the  corporation  dissolved,  it 
becomes  the  duty  of  the  court  to  wind  up  the  affairs  of  the  corporation, 
and  to  that  end  to  dispose  of  its  property  for  the  interest  of  the  creditors 
and  stockholders. 

It  is  within  the  inherent  power  of  the  court  to  protect  its  receivers  against 
actions  brought  without  its  consent  and  to  deny  its  consent  to  the  bringing 
of  such  actions  and  to  enjoin  any  one,  and  especially  a  creditor  and  a 
party  to  the  proceeding,  from  interfering  with  the  property,  the  custody 
and  title  to  which  is  in  its  receiver. 

Appeal  by  Edward  J.  Knapp  from  five  orders  of  the 
Supreme  Court,  made  at  the  Bronx  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  coxmty  of  Bronx  on  the  5th, 
28th  and  29th  days  of  May,  1917,  respectively. 

Edgar  J.  Treacy  of  counsel  [Treacy,  Rasguin  &  Greasony 
attorneys],  for  the  appellant. 

John  NedUe  Boyle  of  counsel  [Pratty  Koehler  &  BoyUy 
attorneys],  for  the  petitioners,  respondents. 

Henry  MarXy  ior  the  respondent  Nathaniel  Phillips,  as 
receiver. 

Robert  S.  Conkling,  for  the  Attorney-General. 

Laughlin,  J.: 

On  the  31st  of  March,  1916,  the  Special  Term  in  Bronx 
coxmty  on  a  petition  in  due  form  and  notice  of  motion  to 
which  there  was  no  opposition,  made  an  order  as  provided 
in  section  178  of  the  General  Corporation  Law  (Consol.  Laws, 
chap.  23  [Laws  of  1909,  chap.  28],  as  amd.  by  Laws  of  1909, 
chap.  240)  requiring  all  persons  interested  in  the  corporation 
to  show  cause  before  a  designated  referee  on  the  19th  of 
May,  1916,  why  it  should  not  be  dissolved.  Under  date  of 
March  26,  1917,  the  referee  made  a  report  in  writing  in 
which  he  foxmd  that  the  allegations  of  the  petition  were 
true  and  recommended  the  dissolution  of  the  corporation. 
The  petitioners  moved  for  the  confirmation  of  the  report 
and  that  the  temporary  receiver  be  appointed  permanent 
App.  Div.— Vol.  CLXXXI,  46 
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receiver  on  the  4th  of  May,  1917.  On  the  4th  of  May,  1917, 
a  short  form  order  granting  the  motion  was  signed  by  the 
justice  presiding,  and  the  final  formal  order  dated  that  day 
reciting  the  proceedings,  dissolving  the  corporation,  making 
the  temporary  receiver  permanent  receiver  and  awarding  costs 
and  disbursements  to  the  petitioners,  including  the  fees  of 
the  referee  and  stenographer  to  be  taxed  and  requiring  that 
they  be  paid  by  the  appellant  was  entered  on  May  6,  1917. 
The  costs  and  disbursements  of  the  petitioners  were  taxed 
at  $1,573.14,  the  referee's  fees  being  $750  and  the  stenc^ra- 
pher's  fees  being  $680.  The  appellant  then  moved  for  a 
review  and  retaxation  of  the  costs  but  the  motion  was  denied 
on  the  24th  of  May,  1917.  Pending  the  reference  and  on  the 
8th  of  December,  1916,  the  appellant  commenced  an  action 
for  the  foreclosure  of  a  second  mortgage  executed  by  the 
corporation  on  real  estate  which  it  still  owned.  After  the 
final  order  of  dissolution  was  granted  the  appellant  proceeded 
to  bring  the  issues  in  the  foreclosure  action  to  trial  and  there- 
upon the  petitioners  moved  herein  for  a  resettlement  of  both 
orders  of  dissolution  by  incorporating  therein  a  provision 
staying  appellant  from  proceeding  with  the  foreclosure  of  his 
mortgage  xmtil  the  further  order  of  the  court.  The  motion 
for  resettlement  was  granted  by  a  short  form  order  signed 
on  the  24th  of  May,  1917,  and  by  a  long  form  order  incorpo- 
rating the  provision  with  respect  to  a  stay,  dated  the  next 
day.  On  the  4th  day  of  June,  1917,  the  appellant  by  a  single 
notice  of  appeal  appealed  from  said  five  orders  and  from  each 
and  every  part  thereof.  Inasmuch  as  the  notice  of  appeal 
questioned  every  step  taken  in  the  proceeding  it  became 
necessary  to  print  a  complete  record  of  all  the  proceedings. 
On  the  motion  to  confirm  the  referee's  report  recommending 
dissolution  there  was  no  opposition  and  no  question  is  now 
raised  with  respect  to  that  part  of  the  order.  The  only  points 
the  appellant  presents  are  with  respect  to  the  taxation  of 
the  costs  against  him  personally  and  the  stay  of  proceedings 
in  the  foreclosure  action.  If  the  appeal  had  been  limited  to 
those  points  the  record  on  appeal  might  have  been  confined 
to  a  few  pages  instead  of  one  thousand  pages  for  the  printing 
of  which  appellant  asks  that  he  be  reimbursed. 
Knapp   &  French,   Inc.,  was,  in  effect,  an  incorporated 
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copartnership,  for  one-half  of  the  stock  was  owned  by  Knapp 
and  the  other  one-half  by  French  and  each  of  them  evidently 
made  a  nominal  transfer  of  stock  to  qualify  another  as  a 
director.  The  board  of  directors  consisted  of  four  members, 
viz.,  French  and  one  Edson,  named  by  him,  and  Knapp  and 
one  Selikowitz,  named  by  him.  It  was  a  domestic  corporar 
tion  organized  for  the  purpose  of  owning  and  leasing  real 
prop^y  and  constructing  apartments  and  other  buildings, 
and  its  place  of  business  was  in  Bronx  county.  The  proceed- 
ing was  instituted  for  the  voluntary  dissolution  of  the  cor- 
poration by  petition  of  French  and  Edson  and  notice  of  appli- 
cation thereon  returnable  at  Special  Term  on  the  30th  day 
of  March,  1916.  The  petition  was  evidently  based  on  the 
provisions  of  section  172  of  the  General  Corporation  Law, 
for  facts  were  set  forth  tending  to  show  that  there  was  an 
even  number  of  directors  who  were  equally  divided  with 
respect  to  the  management  of  the  affairs  of  the  corporation 
and  that  the  ownership  of  the  stock  was  equally  divided 
between  French  and  Knapp.  The  petition  also  set  forth  in 
detail  various  acts  on  the  part  of  Knapp  in  violation  of  the 
agreement  between  him  and  French,  made  at  the  time  the 
company  was  incorporated  and  charged  him  with  fraudulent 
misconduct  in  attenapting  to  obtain  control  of  the  corporation 
and  of  its  affairs  and  property  to  the  exclusion  of  French. 
The  order  appointing  the  referee  required  publication  thereof 
as  provided  by  the  statute  (§  179),  and  required  the  referee 
to  report  to  the  court  as  soon  as  may  be  the  proceedings  had 
before  him  together  with  his  opinion  thereon.  The  petition 
on  which  the  order  was  made,  following  the  requirements 
of  section  174  of  the  (Jeneral  Corporation  Law  (as  amd. 
by  Laws  of  1909,  chap.  240),  contained,  among  other 
things,  a  schedule  of  the  creditors  of  the  corporation  and 
their  places  of  residence  and  the  nature  and  amoxmt  of  their 
claims  and  an  inventory  of  th^  property  of  the  corporation 
and  the  incumbrances  thereon.  The  order  was  served  on 
the  creditors  as  required  by  section  180  of  the  General  Cor- 
poration Law.  On  the  return  of  the  order  to  show  cause  the 
petitioners  appeared  before  the  referee  by  attorney,  and 
certain  creditors  appeared,  and  appellant  Knapp  who  had 
appeared  specially  by  attorney  appeared  in  behalf  of  his 
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attorney  and  requested  an  adjournment  which  was  granted. 
On  the  adjourned  day,  May  24,  1916,  the  attorney  who  had 
appeared  specially  for  appellant  Enapp  demanded  that  a 
copy  of  the  petition  be  served  upon  him  in  accordance  with 
his  request  in  his  special  appearance,  and  the  referee  ruled 
that  he  was  entitled  thereto.  He  was  then  shown  a  copy  of 
the  petition  and  stated  that  he  desired  to  answer  some  of  the 
allegations  thereof  and  requested  time  therefor,  and  he  was 
given  until  the  twenty-ninth  of  the  month  to  serve  an  answer. 
The  referee  then  proceeded  to  hear  proof  of  claims,  after  which 
the  proceeding  was  adjourned  until  May  thirty-first,  and  was 
subsequently  adjourned  until  the  tenth  of  June  at  which  time 
the  then  attorney  for  the  appellant  asked  for  a  further  adjourn- 
ment which  was  denied,  and  he  made  a  frivolous  objection 
with  respect  to  an  omission  in  the  copy  of  the  petition  served 
upon  him  and  assigned  that  as  an  excuse  for  not  having  filed 
an  answer.  Some  evidence  was  then  received  in  support  of 
the  petition.  The  then  attorney  for  the  appellant  took  part 
in  the  proceeding  and  interposed  various  technical  objections, 
and  the  proceeding  was  adjourned  to  the  twenty-third  of 
June  at  which  time  the  attorney  for  the  appellant  moved  to 
dismiss  the  proceeding  and  on  his  objection  being  overruled 
he  filed  an  answer.  The  proceedings  before  the  referee  were 
continued  and  resumed  from  time  to  time.  They  consisted 
principally  of  the  examination  of  French  in  support  of  the 
petition  and  his  cross-examination  at  considerable  length  by 
the  attorney  for  the  appellant,  and  with  objections  and  dis- 
cussion by  counsel  and  with  records  of  the  proceedings  of 
the  board  of  directors.  On  the  4th  of  October,  1916,  the 
appellant  appeared  by  his  present  attorneys  at  which  time 
counsel  for  the  petitioners  stated  that  he  had  been  informed 
by  the  attorneys  for  the  appellant  that  they  did  not  intend 
to  offer  any  evidence  in  opposition  to  the  dissolution  of  the 
company  and  that,  therefore,  he  would  offer  no  further  evidence 
in  support  of  the  petition  but  that  the  remaining  proceedings 
would  relate  to  the  claims;  and  counsel  for  the  appellant 
acquiesced.  The  proceedings  before  the  referee  down  to  that 
time  occupy  187  of  the  printed  pages  of  the  record  exclusive 
of  exhibits  and  the  subsequent  proceedings  before  the  referee 
occupy  374  printed  pages  of  the  record  exclusive  of  exhibits. 
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Pending  the  reference  and  on  the  30th  day  of  June,  1916, 
the  court  on  motion  of  the  petitioners,  opposed  only  by  the 
appellant,  appointed  one  Phillips  temporary  receiver  of  the 
property  of  the  corporation  with  power  to  preserve  the  prop- 
erty and  to  collect  debts  and  demands  and  particularly  to 
manage  the  premises  of  the  company,  known  as  No.  674 
Academy  street,  borough  of  Manhattan,  and  to  collect  the 
rents  therefrom  and  to  pay  all  just  charges  against  the  prop- 
city  by  way  of  interest  on  incumbrances,  taxes  and  insurance 
l)remiums-  On  the  30th  of  April,  1914,  the  corporation 
executed  a  bond  for  $6,000  to  the  appellant,  the  principal  of 
which  was  to  become  due  and  payable  on  the  30th  of  April, 
1917,  and  at  the  same  time  executed  a  second -mortgage  on 
said  premises  No,  674  Academy  street  as  security  therefor. 
This  bond  and  mortgage  were  proved  before  the  referee  on 
the  4th  of  October,  1916,  and  it  was  shown  that  the  whole 
amount  was  due  together  with  all  interest  thereon  from  date. . 
The  appellant  on  the  8th  of  December,  1916,  pending  the 
reference,  instituted  the  action  to  foreclose  the  mortgage  on 
account  of  default  in  the  payment  of  interest,  no  interest 
having  been  paid,  and  the  first  installment  of  interest  having 
become  due  and  payable  on  the  30th  of  October,  1914,  and 
he  obtained  leave  of  the  court  to  join  the  temporary  receiver 
as  a  defendant.  Issue  was  joined  in  the  foreclosure  action 
on  the  23d  of  January,  1917,  but  it  was  first  noticed  for  trial 
for  the  first  Monday  of  May,  1917,  after  a  motion  for  confirm- 
ing the  referee's  report  and  for  the  final  order  had  been  noticed. 
The  report  of  the  referee  not  only  found  that  all  of  the  allega- 
tions of  the  petition  were  true  but  that  it  was  for  the  best 
interest  of  the  corporation  and  of  its  stockholders  and  cred- 
itors to  have  the  corporation  dissolved  and  a  permanent 
receiver  appointed  to  make  an  equitable  distribution  of  its 
assets  among  its  creditors,  and  also  that  the  objection  of  the 
appellant  having  been  withdrawn  there  was  no  opposition 
on  the  part  of  the  stockholders  or  creditors  to  a  decree  of 
dissolution.  With  respect  to  the  said  premises  No.  674 
Academy  street  the  referee  reported  there  was  a  first  mortgage 
for  $38,000  with  interest  at  five  and  one-half  per  cent  from 
December  1,  1915,  thereon,  and  a  second  mortgage  held  by 
the  appellant  for  $6,000  with  interest  at  six  per  cent  from 
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April  30;  1914;  and  he  found  a  claiin  in  favor  of  appellant 
for  water  rates  paid  on  account  of  water  supplied  to  said 
premises,  and  also  other  claims  in  his  favor  as  a  creditor. 
The  petitioners  gave  notice  of  a  motion  for  the  confirmation 
of  the  report  on  May  4,  1917.  On  the  hearing  thereon  the 
attention  of  the  court  was  drawn  to  the  pendency  of  appel- 
lant's action  to  foreclose  the  mortgage,  and  according  to  the 
affidavit  of  one  of  the  attorneys  for  the  petitioner  and  of  the 
attorney  for  the  receiver  the  attorneys  for  the  appellant 
agreed  in  open  court  that  the  foreclosure  action  would  not 
be  pressed,  but  the  attorney  for  the  appellant  by  affidavit 
denied  this.  The  order  confirming  the  report  was  made  on 
the  5th  of  May,  1917,  and  appointed  the  temporary  receiver 
permanent  receiver  and  he  qualified  as  such.  Thereafter  the 
appellant  proceeded  with  the  foreclosure  action.  The  petition- 
ers thereupon  moved  to  resettle  the  order  of  May  fifth  by 
incorporating  therein  a  provision  enjoining  the  appellant  from 
proceeding  with  the  foreclosure  action.  The  motion  was 
heard  by  the  same  justice  who  presided  when  the  original 
order  was  granted  and  after  hearing  the  affidavits,  to  which 
reference  has  been  made,  the  motion  was  granted.  At  the 
time  the  order  was  so  resettled. the  permanent  receiver  was 
in  possession  of  the  real  property  covered  by  the  mortgage, 
and  pursuant  to  the  authority  conferred  upon  him  by  section 
239  of  the  General  Corporation  Law,  made  applicable  by 
sections  230  and  191  of  the  General  Corporation  Law  (as 
amd.  by  Laws  of  1909,  chap.  240,  and  Laws  of  1916,  chap.  63), 
he  sold  at  public  auction  the  equity  of  redemption  of  the  cor- 
poration in  said  real  property  by  expressly  making  the  sale 
subject  to  the  two  mortgages  and  to  the  interest  due  thereon 
and  to  the  costs  of  appellant's  foreclosure  action,  and  realized 
thereon  the  sum  of  $3,500.  The  appellant  printed  and  on 
September  25,  1917,  filed  the  record  on  appeal  from  the  five 
orders.  On  the  eighth  of  October  thereafter  the  attorneys 
for  the  petitioners  requested  the  attorneys  for  the  appellant 
to  consent  to  a  modification  of  the  injunction  order  by  incor- 
porating therein  a  provision  suspending  it.  The  request  was 
denied  and  thereupon  a  motion  was  made  for  an  order  to  that 
effect  and  the  order  was  so  amended  on  the  twelfth  of  Novem- 
ber at  a  Special  Term  presided  over  by  the  justice  who  had 
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granted  it.  The  motion  was  then  made  here  on  the  21st  of 
December,  1917,  to  dismiss  the  appellant's  appeal  in  so  far 
as  it  relates  to  the  stay  of  the  foreclosure  action.  On  that 
motion  it  appeared  not  only  that  the  premises  had  been  sold 
by  the  receiver  subject  to  the  incumbrances  and  that  the  stay 
had  been  suspended,  but  that  the  purchaser  on  the  receiver's 
sale  had  paid  appellant's  bond  and  mortgage  in  full  and  the 
costs  of  the  foreclosure  action  and  that  the  foreclosure  action 
had  been  discontinued  and  the  lis  pendens  therein  canceled. 
The  motion  to  dismiss  the  appeal  was  denied  by  this  court, 
with  costs,  on  December  28,  1917.    (181  App.  Div.  930.) 

With  the  exception  of  the  question  as  to  whether  the  costs 
and  disbursements  should  be  paid  by  the  appellant  personally 
or  out  of  the  fxmds  in  the  hands  of  the  permanent  receiver 
the  only  items  brought  in  question  are  the  fees  of  the  referee 
and  stenographer.  After  there  had  been  several  hearings 
before  the  referee,  the  proceedings  at  which  cover  103  pages 
of  the  printed  record  on  appeal,  the  minutes  show  that  it  was 
stipulated  that  one  Underwood  be  employed  as  stenographer 
and  that  he  furnish  three  copies  of  the  minutes,  one  for 
the  referee  ''  and  one  each  for  the  use  of  counsel,"  and  a  per 
diem  fee  and  his  fee  for  copies  of  the  minutes  were  stipulated. 
There  were  then  present  the  referee  and  the  attorneys  for 
the  petitioners  and  for  the  appellant.  It  will  be  observed 
that  the  stipulation  was  silent  with  respect  to  how  or  by  whom 
the  fees  of  the  referee  were  to  be  paid.  On  the  fourth  of 
October,  when  appellant  first  appeared  by  his  present  attor- 
neys, a  verbal  stipulation  between  coxmsel  was  made  and 
entered  in  the  minutes  to  the  effect  that  the  referee  should 
be  allowed  for  his  services  at  the  rate  of  ten  dollars  an  hour 
for  all  hearings  from  the  commencement  of  the  proceeding 
and  at  the  same  rate  for  the  time  required  to  prepare  his 
report,  and  the  final  sentence  of  the  stipulation  was  '^  His 
fees  to  be  taxed  as  an  expense  on  the  administration  of  the 
corporate  estate."  The  General  Corporation  Law  relating 
to  dissolution  of  corporations  contains  no  provision  with 
respect  to  the  costs  and  expenses  of  the  proceeding.  Such  a 
proceeding  is  a  special  proceeding  (Matter  of  Hulbert  Brothers  & 
Co.,  160  N.  Y.  9)  and,  therefore,  the  provisions  of  the  Code 
of  Civil  Procedure  relating  to  costs  in  special  proceedings 
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govern.  Section  3296  of  the  Code  of  Civil  Procedure  provides, 
among  other  things,  that  a  referee  in  an  action  or  special  pro- 
ceeding brought  in  a  court  of  record  is  entitled  to  ten  dollars  for 
each  day  spent  in  the  business  of  the  reference  unless  at  or 
before  the  commencement  of  the  trial  or  hearing  a  different  rate 
of  compensation  is  fixed  by  the  consent  of  the  parties,  other 
than  those  in  default  for  failure  to  appear  or  plead,  manifested 
by  an  entry  in  the  noinutes  of  the  referee  or  otherwise  in 
writing,  or  a  smaller  compensation  is  fixed  by  the  court  or 
judge  in  the  order  appointing  him.  Section  3240  provides 
that  costs  in  a  special  proceeding  in  a  court  of  record  or  upon 
an  appeal  therein  where  the  costs  are  not  otherwise  specially 
regulated  "  naa.y  be  awarded  to  any  party,  in  the  discretion  of 
the  court,  at  the  rates  allowed  for  similar  services,  in  an  action 
brought  in  the  same  court,  or  an  appeal  from  a  judgment 
taken  to  the  same  court,  and  in  like  manner."  Section  3256 
provides  that  a  party  to  whom  costs  are  awarded  in  an  action 
is  entitled  to  include  in  his  bill  of  costs  his  necessary  disburse- 
ments consisting,  among  other  things,  of  the  legal  fees  ''  of 
referees  and  other  officers  *  *  *  and  such  other  reason- 
able and  necessary  expenses,  as  are  taxable,  according 
to  the  course  and  practice  of  the  court  or  by  express 
provision  of  law."  The  affidavit  of  the  stenographer  shows 
that  he  had  an  xmderstanding  with  the  petitioner  French  and 
one  of  the  attorneys  for  the  petitioners  by  which  the  petitioners 
were  to  pay  for  one-half  of  his  charges  and  that  it  was  at  the 
suggestion  of  the  attorney  for  the  petitioners  that  he  entered 
the  stipulation  in  the  minutes  in  order  to  bind  the  appellant 
for  one-half  his  charges,  and  that  thereafter  by  consent  of 
counsel  for  the  petitioners  and  for  the  appellant  he  made  a 
minute  of  the  stipulation  as  already  stated.  There  is  no 
express  statutory  provision  for  taxing  stenographer's  fees, 
and  the  rule  is  that  they  are  not  taxable  unless  the  parties 
have  expressly  stipulated  that  they  may  be  taxed  as  dis- 
bursements. {Baff  V.  Elias,  152  App.  Div.  226;  Cohen  v. 
WeSLl,  33  Misc.  Rep.  764;  Van  VaUcenburgh  v.  Bishop,  164 
N.  Y.  Supp.  86;  Gallagher  v.  Baird,  60  App.  Div.  29.)  Sec- 
tion 251  of  the  Code  of  Civil  Procedure  authorizes  the  justice 
presiding  at  a  hearing  in  an  action  or  special  proceeding  to 
order  a  copy  of  the  stenographer's  notes  at  the  expense  of 
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the  parties  to  the  action  but  evidently  the  taxation  thereof 
is  not  contemplated.  In  view  of  the  phraseology  of  the  stipu- 
lation with  respect  to  the  stenographer's  charges  and  of  the 
affidavit  of  the  stenographer  with  respect  thereto  we  are  of 
opinion  that  the  stipulation  should  not  be  construed  as 
authorizing  the  taxation  of  the  stenographer's  fees  in  this 
proceeding.  It  was  evidently  intended  that  it  should  be  a  joint 
charge  against  the  responsible  parties,  namely,  the  appel- 
lant and  French.  (Adams  v.  N.  7.,  Lake  Erie  &  W.  R.  R. 
Co.y  20  Abb.  N.  C.  180.)  The  attorney  for  the  receiver  con- 
tends that  inasmuch  as  the  temporary  receiver  did  not  consent 
to  the  stipulation  for  the  referee's  fees  at  an  increased  rate 
above  the  statutory  rate,  in  the  event  that  those  fees  are  to 
be  paid  out  of  the  corporate  funds  the  stipulation  should  not 
be  deemed  binding  in  respect  to  the  amoxmt  of  the  fees,  and 
that  they  should  have  been  taxed  at  the  statutory  rate  which 
would  reduce  them  to  $300.  We  are  of  opinion  that  there 
is  no  force  in  that  contention.  The  temporary  receiver  was 
not  formally  a  party  to  the  proceeding  and  he  had  no  authority 
to  grant  or  withhold  consent  with  respect  to  the  referee's  fees. 
All  parties  in  interest  had  notice  of  the  proceeding  and  an 
opportunity  to  appear.  Those  who  saw  fit  to  appear  joined 
in  the  stipulation  fixing  the  referee's  fees.  Such  stipulations 
are  customarily  made  and  it  is  not  claimed  that  the  compen- 
sation therein  provided  was  exorbitant.  But  we  are  of  opinion 
that  the  costs  and  disbursements  should  not  have  been  taxed 
against  the  appellant  personally.  If  the  court  in  deciding 
who  should  pay  the  costs  and  disbursements  is  to  be  controlled 
or  influenced  by  the  result  of  an  inquiry  or  investigation  with 
respect  to  who  was  responsible  for  the  conditions  necessitating 
the  dissolution  proceeding  then  the  order  imposing  the  costs 
and  disbursements  on  the  appellant  could  be  sustained  and 
that  is  evidently  the  theory  on  which  it  was  granted.  We 
think,  however,  that  the  Legislature  recognized  the  difficulties 
that  might  be  encoimtered  in  the  management  of  corporations 
which  would  necessitate  dissolution  and  regardless  of  who  is 
responsible  therefor  authorized  a  dissolution  when  certain 
facts  were  shown  to  exist.  If  the  appellant  had  not  appeared 
in  the  proceeding  it  is  quite  clear  that  no  costs  could  have 
been  awarded  against  him.    A  reference  is  expressly  provided 
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for  in  the  statute.  The  court  necessarily  has  implied  authority 
to  require  that  the  expenses  of  the  proceeding  be  paid  out  of 
the  corporate  property  which  the  court  is  required  to  admin- 
ister and  distribute  and  such  is  the  practice  in  dissolution 
proceedings.  (See  Matter  of  MvUer  &  Co.,  21  App.  Div.  629; 
People  V.  American  Loan  &  Trust  Co.,  177  N.  Y.  467;  Barnes 
V.  Newcomb,  89  id.  108;  MaUer  of  New  PaUz  &  TFoZttriH  Fafley 
R.  R.  Co.,  27  Misc.  Rep.  451;  affd.,  42  App.  Div.  622;  MaUer 
of  Attomej/'General  v.  North  American  Life  Ins.  Co.,  91  N.  Y. 
57.)  The  appellant  should  not  be  punished  for  merely  appear^ 
ing.  It  is  true  that  he  did  by  interposing  an  answer  obstruct 
and  delay  the  proceedings  and  extend  the  proceeding  to  a 
certain  extent,  but  in  a  sense  he  was  warranted  in  so  doing 
for  the  petitioners  unnecessarily  charged  him  with  fraudul^it 
conduct  and  acts  in  the  management  of  the  corporation.  He 
had  a  right  to  join  issue  on  these  charges  and  the  fact  that 
he  offered  no  evidence  with  respect  thereto  is  not  to  be  taken 
against  him  for  at  that  time  his  attorneys  conceded,  in  effect, 
that  without  regard  to  those  issues  the  corporation  should 
be  dissolved  on  account  of  its  having  an  even  number  of 
directors  equally  divided  in  their  stock  ownership  and  with 
respect  to  the  management  of  the  corporation.  If  it  had 
be^Q  shown  just  what  proportion  of  the  expenses  were  caused 
by  the  appellant's  interposing  an  answer  and  interposing 
objections  and  examining  witnesses  a  basis  might  have  been 
afforded  for  requiring  him  to  pay  some  of  the  disbursements, 
but  that  was  not  done.  In  any  event,  the  proportionate 
share  of  the  expenses  which  might  have  been  taxed  against 
him  probably  would  not  exceed  the  expenses  of  printing  that 
part  of  the  record  on  appeal  which  was  essential  to  a  review 
of  the  taxation  of  the  costs  and  disbursements.  Therefore, 
we  think  substantial  justice  will  be  done  by  reversing  the 
orders  in  so  far  as  they  relate  to  the  taxation  of  the  costs  and 
disbursements,  without  costs,  and  by  substituting  for  the 
provisions  imposing  such  costs  and  disbursements  on  the 
appellant  provisions  to  the  effect  that  they,  with  the  exception 
of  the  stenographer's  fees,  should  be  paid  by  the  permanent 
receiver  from  the  corporate  funds. 

Counsel  for  the  respondents  contend  now  as  they  contended 
in  support  of  the  motion  to  dismiss  the  appeal  that  the  question 
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as  to  whether  the  injunction  order  was  properly  granted  is 
academic.  It  is  quite  clear,  however,  that  it  is  not,  for  the 
appellant's  right  to  costs  of  the  appeal  is  involved.  {Matter 
of  Martin  v.  Johnston  Co.,  Ltd.,  128  N.  Y.  605;  TFtttiam^  v. 
Montgomery,  148  id.  519.) 

Counsel  for  the  appellant  contends  broadly  that  the 
authority  of  the  court  on  a  dissolution  proceeding  is  only 
such  as  is  expressly  conferred  by  statute  and  that  the  only 
statutory  provision  conferring  authority  on  the  court  in  such 
proceedings  to  enjoin  actions  is  contained  in  section  184 
of  the  General  Corporation  Law,  which  relates  only  to  cases 
where  a  temporary  receiver  has  been  appointed  and  is  limited 
to  enjoining  actions  against  the  corporation  for  the  recovery 
of  a  sum  of  money.  It  is  well  settled  that  an  action  to  fore- 
close a  lien  upon  property  pledged  or  upon  realty  is  not  an 
action  to  recover  a  sum  of  money  within  the  purview  of 
said  section  184.  (Matter  of  HamiUon  Park  Co.,  1  App.  Div. 
375;  Matter  of  Tarrytown,  White  Plains  &  M.  R.  Co.,  133 
id.  297;  Matter  of  Binghamton  G.  E.  Co.,  143  N.  Y.  261.) 
The  authorities  upon  which  the  appellant  relies,  however, 
all  relate  to  temporary  receiverships.  There  is  a  marked 
distinction  between  a  temporary  receiver,  who  is  a  mere 
custodian  without  title  and  does  not  represent  the  creditors 
(Decker  v.  Gardner,  124  N.  Y.334;  Herring  v.  N.  Y.,L.  E.  & 
W.  R.  R.  Co.,  105  id.  340;  Franklin  Trust  Co.  v.  N.A.R.R. 
Co.  J  11  App.  Div.  249;  Mercantile  Trust  Co.  v.  Kings  County 
El.  R.  Co.y  40  id.  141),  and  a  permanent  receiver,  in  whom 
the  title  to  the  corporate  property  is  completely  vested  and 
who  represents  all  the  creditors  and  stockholders.  (AtUxmey- 
General  v.  Guardian  Mut.  Life  Ins.  Co.,  77  N.  Y.  272.)  It 
may  well  be  that  the  temporary  receiver  was  not  a  necessary 
party  to  the  foreclosure  action  but  by  the  final  order  of  dis- 
solution the  corporation  ceased  to  exist  and  the  action  could 
proceed  no  further  against  it  and  could  in  no  event  proceed 
until  it  was  revived  against  the  permanent  receiver  who 
became  the  trustee  of  the  property  of  the  corporation  for  the 
benefit  of  its  creditors  and  stockholders.  (Gen.  Corp.  Law, 
§§  191,  230,  231,  232,  239,  as  amd.  by  Laws  of  1909,  chap. 
240;  Laws  of  1913,  chap.  766,  and  Laws  of  1916,  chap.  53; 
Sfuiyne  v.  Evening  Post.  Pub.  Co.y  168  N.  Y.  70;  Martyne 
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V.  American  Union  Fire  Ins.  Co.^  No.  5,  168  App.  Div. 
380;  affd.,  216  N.  Y.  183;  MaUer  of  StewaH,  40  Misc.  Rep, 
32;  aflfd.,  on  opinion  of  Scott,  J.,  86  App.  Div.  627,  and 
affd.,  177  N.  Y.  658.  See,  also,  2  Nicholls  N.  Y.  Pr. 
§  1605;  Fiero  Spec.  Pr.  [3d  ed.]  841.)  If  the  court  had  the 
power  to  stay  the  foreclosure  action  it  is  quite  clear  that  the 
order  was  properly  granted.  The  only  object  of  the  stay  was 
to  enable  the  receiver  to  sell  the  equity  of  the  corporation  which 
.under  the  stay  he  could  do  speedily  as  he  did  by  a  mere  publica- 
tion of  a  notice  of  sale  for  two  weeks  as  provided  in  subdivision 
4  of  section  239  of  the  General  Corporation  Law.  At  any 
time  after  the  sale  it  is  quite  evident  that  the  appellant  could 
have  obtained  a  modification  of  the  order  had  he  seen  fit  to 
apply  to  the  court  therefor.  The  only  possible  prejudice  to 
the  appellant  by  the  stay  was  the  delay  of  a  few  weeks  pending 
a  sale  of  the  equity  by  the  permanent  receiver  for  there  was  no 
attempt  to  interfere  with  the  lien  of  the  mortgage.  We  are 
of  opinion  that  the  court  was  fully  authorized  to  grant  the 
stay.  It  is  quite  true  that  in  a  sense  th^  authority  of  the 
court  in  these  proceedings  is  only  statutory,  but  once  the 
statutory  requirements  are  complied  with  and  the  corporation 
is  dissolved  it  becomes  the  duty  of  the  court  to  wind  up  the 
affairs  of  the  corporation  and  to  that  end  to  dispose  of  its  prop- 
erty for  the  interests  of  the  creditors  and  stockholders.  (See 
Matter  of  DolgeviUe  Electric  L.  &  P.  Co.,  160  N.  Y.  500.)  As 
already  observed  the  foreclosure  action  could  not  proceed  with- 
out reviving  it  against  the  permanent  receiver  and  it  is  well 
settled  that  it  is  within  the  inherent  power  of  the  court  to 
protect  its  receivers  against  actions  brought  without  its 
consent  and  to  deny  its  consent  to  the  bringing  of  such  actions 
and  to  enjoin  any  one  and  especially  a  creditor  and  a  party 
to  the  proceeding  as  was  appellant  from  interfering  with  the 
property,  the  custody  and  title  to  which  is  in  its  receiver. 
(Matter  of  Christian  Jensen  Co.,  128  N.  Y.  550;  Matter  of 
Schuyler's  S.  T.  B.  Co.,  136  id.  169,  173;  Watting  v.  MiUer, 
108  id.  173;  Woerishoffer  v.  Ncrrth  River  Const.  Co.,  99  id. 
398;  Attomey-Oeneral  v.  Guardian.  MuL  Life  Ins.  Co.,  supra.) 
There  is,  therefore,  no  merit  in  the  appeal  from  the  injunction 
order. 
It  follows  that  the  orders  in  so  far  as  they  relate  to  the 
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taxation  of  costs  and  disbursements  should  be  reversed, 
without  costs,  and  that  there  should  be  inserted  in  the  orders 
in  place  of  those  provisions  appropriate  provisions  requiring 
the  payment  of  the  costs  and  disbursements,  with  the  exception 
of  the  stenographer's  fees,  by  the  permanent  receiver  out  of 
the  property  of  the  corporation,  and  that  the  orders  in  so  far 
as  they  relate  to  the  stay  should  be  afiSrmed,  without  costs. 

Clarke,  P.  J.,  Scott,  Page  and  Shearn,  JJ.,  concurred. 

Orders  in  so  far  as  they  relate  to  taxation  of  costs,  etc., 
reversed,  without  costs,  and  order  directed  as  stated  in  opinion, 
and  orders  in  so  far  as  they  relate  to  the  stay  aflSrmed,  without 
costs.    Order,  to  be  settled  on  notice. 


John  Laser,  Respondent,  v.  Mary  Laser,  Wife  of  John 
Laser,  and  Others,  Defendants,  Impleaded  with  Minnie 
KoLB,  Appellant. 

Second  Department,  February  8,  1918. 

Baal  property  —  partition  —  appointment  of  receiver  —  insuficienoy 
of  moving  papers  —  offer  of  defendant  to  purchase  property  at 
appraised  Taluo  —  form  and  contents  of  order  appointing  roceiTer. 

Property  involved  in  an  action  of  partition  or  of  foreclosure  will  not  be 
taken  from  the  party  in  possession  and  placed  in  charge  of  a  receiver 
during  the  pendency  of  the  action,  except  upon  clear  and  convincing 
proof  that  there  is  danger  of  loss  or  damage,  and  that  such  appointment 
is  necessary  for  the  protection  of  the  parties  to  the  action,  and  their 
interests.  There  must  be  danger  of  irreparable  loss,  and  courts  of  equity 
will  exerdsa  extreme  caution  in  the  appointment  of  receivers,  which 
should  never  be  made  until  a  proper  case  has  been  clearly  established. 

Hence,  in  an  action  for  partition  of  property  .owned  by  three  children  as 
tenants  in  common,  a  receiver  should  not  be  appointed  upon  the  com- 
plaint and  the  affidavit  of  the  plaintifF,  where  the  only  groimd  stated 
is  in  effect  that  there  is  hostility  between  the  owners  of  the  property 
and  that  confusion  may  result  detrimental  to  the  interests  of  the  parties, 
and  no  reason  is  shown  why  the  management  of  the  property  during  the 
pendency  of  the  action  by  the  defendant  will  not  be  as  satisfactory  as  it 
has  been  during  the  last  twelve  years  during  which  no  complaint  has  been 
made,  and  there  is  nothing  to  show  that  the  defendant  is  not  finandaUy 
able  to  make  good  any  deftdenoy. 
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Moreover,  an  order  appointing  a  receiver  in  such  an  action  should  be 
reversed,  where  it  appb^jTs  that  the  defendant  has  offered  to  purchase 
the  plaintiff's  interest  in  the  property  at  its  appraised  value,  and  where 
under  said  order  the  defendants  only  are  enjoined  and  restrained  from 
collecting  the  rents  during  the  pendency  of  the  action. 

A  direction  to  a  receiver  after  deducting  his  fees  and  disbursements  from 
the  proceeds  of  the  sale  of  the  property,  to  apply  the  remainder  to  the 
deficiency  that  may  exist  in  the  amount  directed  to  be  paid  to  the  plaintiff 
is  suitable  and  proper  in  a  foreclosure  action,  but  not  in  an  action  of 
partition,  where  there  is  another  defendant  entitled  to  precisely  the  same 
relief  and  protection  as  the  plaintiff. 

Appeal  by  the  defendant,  Minnie  Kolb,  from  an  order  of 
the  County  Court  of  Kings  county,  entered  in  the  office  of 
the  clerk  of  said  county  on  the  23d  day  of  October,  1917, 
appointing  a  receiver  in  a  paMition  action. 

The  plaintiff,  the  appellant  and  the  defendant  Rudolph 
Laber  own,  as  tenants  in  common,  a  lot  22  by  100  feet  on 
Park  avenue  in  the  borough  of  Brookljm,  on  which  is  a  two- 
story  wooden  building  rented  to  two  tenants  for  a  monthly 
rental  of  $45.  They  derive  title  through  their  mother,  who 
died  November  27,  1898.  Her  husband,  who  had  collected 
rents  to  the  time  of  his  death,  died  on  September  5,  1905. 
Since  that  time  the  appellant,  pursuant  to  an  agreement  with 
her  brothers,  has  had  the  possession,  personal  control  and 
management  of  the  property  and  collected  the  income  there- 
from, rendering  statements  of  her  receipts  and  disburse- 
ments connected  with  the  management  to  her  brothers,  and 
paying  to  each  of  them  his  respective  share  of  the  net  income 
of  the  property.  This  action  was  commenced  on  April  30, 
1917.  The  property  has  been  appraised  at  the  sum  of  $4,750. 
There  was  a  mortgage  of  $2,000  on  it  when  it  came  into  the 
ownership  of  the  parties,  which  is  yet  a  lien  thereon  for  that 
amount.  The  moving  papers  consist  of  the  complaint  and 
an  affidavit  of  the  plaintiff.  The  only  ground  stated  for  the 
appointment  of  a  receiver  is  that  ^'  there  is  a  strong  feeling 
of  hostility  between  the  owners  of  the  property  in  this  action 
and  in  the  future  the  plaintiff  will  attempt  to  collect  the 
rents  of  the  tenants  who  occupy  said  premises,  and  in  deponent's 
opinion,  the  defendant,  Minnie  Eolb,  will  also  attempt  to 
collect  the  said  rents  and  that  considerable  confusion  detri- 
mental to  the  interests  of  the  parties  herein  will  necessarily 
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result  and  unless  the  management  of  the  said  property  is  put 
into  the  hands  of  a  receiver  who  will  duly  care  for  the  interests 
of  the  parties  herein,  future  injury  to  the  interests  of  the 
said  parties  will  result  either  in  the  non-payment  of  the  interest 
on  the  mortgage  on  said  property  or  in  the  neglect  to  pay 
taxes,  or  in  allowing  the  property  to  fall  out  of  repair  or  in 
creating  so  much  confusion  in  the  collection  of  rents  as  to 
result  possibly  in  the  loss  of  part  of  some  of  the  rents  and  the 
removal  of  the  tenants." 

The  appellant  asks  to  be  allowed  to  accoimt  for  her  manage- 
ment of  the  property,  and  by  the  order  of  reference  the  referee 
is  directed  to  ^'  take  and  state  an  accounting  of  the  rents  and 
issues  of  the  real  property  described  in  the  complaint  herein 
from  September  5,  1905,  to  the  date  of  the  making  of  the 
report  of  the  referee  herein." 

Cornelius  A.  Baldwin  [Jacob  H.  Shaffer  with  him  on  the 
brief],  for  the  appellant. 

Peter  P.  Smith  [Joseph  J.  Renter  with  him  on  the  brief], 
for  the  respondent. 

Rich,  J.: 

The  appointment  of  a  receiver  in  an  action  of  partition  or  of 
foreclosure  is  a  harsh  remedy,  and  it  has  been  uniformly  held 
that  the  property  involved  in  such  an  action  will  not  be 
taken  from  the  party  in  possession  and  placed  in  charge  of  a 
receiver  during  the  pendency  of  the  action  except  upon  clear 
and  convincing  proof  that  there  is  danger  of  loss  or  damage, 
and  that  such  appointment  is  necessary  for  the  protection  of 
the  parties  to  the  action  and  their  interests.  There  must  be 
danger  of  irreparable  loss,  and  courts  of  equity  will  exercise 
extreme  caution  in  the  appointment  of  receivers,  which  should 
never  be  made  xmtil  a  proper  case  has  been  clearly  established. 
The  moving  papers  do  not  show  that  the  appointment  of  a 
receiver  is  necessary  to  protect  the  rights  of  the  parties.  Not 
a  fact  is  shown  raising  a  presumption  of  mismanagement, 
possible  loss  or  confusion.  No  reason  is  shown  why  the 
management  of  the  property  during  the  pendency  of  the  action, 
by  the  appellant,  will  not  be  as  proper  and  satisfactory  as  it 
has  been  during  the  last  twelve  years,  during  which  time  no 
complaint  has  been  made  of  her  management  of  the  property* 
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There  is  nothing  to  show  that  the  appellant  is  not  financiaUy 
able  to  make  good  any  deficiency  loss  in  consequence  of  any 
mismanagement  of  the  property  during  the  pendency  of  the 
action;  on  the  contrary,  it  would  seem  that  her  unincumbered 
interest  therein  is  amply  sufficient  to  fully  protect  the  plaintiff 
and  his  non-complaining  brother.  The  equity  in  the  property 
is  less  than  $3,000.  In  the  natural  course  of  events,  a  par- 
tition or  sale  will  be  had  in  three  or  four  months;  the  rent 
accruing  during  that  time  cannot  exceed  $180,  and  there 
is  no  occasion  for  a  receiver. 

There  is  a  further  reason  why  the  order  should  be  reversed. 
It  appears  without  contradiction,  from  the  opposing  affidavit 
of  the  appellant,  that  in  order  to  save  the  costs  and  expenses 
of  a  partition  action  she  has  offered  to  purchase  the  plaintiff's 
interest  in  the  property  on  the  basis  of  its  value  as  appraised, 
or  upon  its  appraised  value  to  be  determined  by  any  impartial 
real  estate  expert  acceptable  to  the  plaintiff,  and  that  ^e  has 
offered  to  consent  to  its  sale  at  public  auction  after  properly 
advertising  it,  which  is  all  that  could  possibly  result  in  this 
action.  Furthermore,  the  order  seems  to  be  directed  to  the 
interests  of  the  plaintiff.  The  rights  of  the  parties  in  the 
property  are  equal,  and  each  is  entitled  to  the  same  protection, 
yet  in  the  order  under  consideration  the  defendants  only  are 
enjoined  and  restrained  from  collecting  the  rents  during  the 
pendency  of  the  action.  No  restraint  is  placed  upon  the 
plaintiff,  and  the  receiver  is  directed,  after  deducting  his 
fees  and  disbursements  from  the  proceeds  of  the  sale  of  the 
property,  to  apply  the  remainder  to  the  pajmaent  of  the 
deficiency  that  may  exist  in  the  amount  directed  to  be  paid  to 
the  plaintiff  in  and  by  the  judgment,  a  direction  suitable 
and  proper  in  a  foreclosure  action  but  not  in  one  of  partition 
where  there  Ls  another  defendant  entitled  to  precisely  the 
same  relief  and  protection  as  the  plaintiff,  and  he  cannot  have 
all  of  the  net  rents  in  the  hands  of  the  receiver  to  the  exclu- 
sion of  his  brother  equally  entitled  to  his  proportionate  share. 

The  order  of  the  County  Court  of  Kings  county  is  reversed, 
with  ten  dollars  costs  and  disbursements,  and  the  motion  of 
the  plaintiff  for  the  appointment  of  a  receiver  is  denied,  with 
ten  dollars  costs. 

Jbnks,  p.  J.,  Mills,  Blackmar  and  Eellt,  JJ.,  concurred. 
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Order  of  the  County  Court  of  Kings  county  reversed,  with 
ten  dollars  costs  and  disbursements,  and  motion  of  plaintiff 
for  the  appointment  of  a  receiver  denied,  with  ten  dollars 
costs. 


John  Donovan,  Respondent,  v.  Eibsena  Park  Corpora- 
tion and  Others,  Appellants,  Impleaded  with  FRANas 
Ray  Howe,  Defendant. 

Second  Department,  February  9,  1918. 

Trespast  —  Juriadiction  of  equitj  to  reatrain  traapaaa  —  when 
mandatory  injunction  granted  —  object  of  proceedings  in  civil 
courts. 

The  unquestioned  jurisdiotion  of  equity  to  restrain  a  trespass  is  sparingly 
used  and  the  trespass  alone  is  insuffident  to  invoke  it. 

If  a  trespass  consists  of  a  structure  or  of  materials  so  placed  on  the  land  that 
relief  cannot  be  had  by  execution  on  a  judgment  in  ejectment,  and  the 
injury  is  irreparable  and  cannot  be  compensated  in  damages  except 
through  multiplicity  of  actions,  it  may  be^  restrained  by  mandatory 
injunction. 

The  rule  that  only  in  cases  where  the  remedy  at  law  is  inadequate  will  equity 
interfere,  has  lost  none  of  its  vigor. 

Although  defendants  have  willfully  and  wantonly  entered  on  plamtiiTs 
land  and  taken  therefrom  a  quantity  of  cement  sand  and  filled  in  the 
excavation  with  stones,  garbage,  ashes,  refuse  and  other  materials,  they 
should  not  be  required  by  a  mandatory  injunction  to  remove  the  sand 
and  refill  the  excavation  with  the  same  sand  or  sand  of  equal  quality, 
where  it  appears  that  the  sand  removed  is  worth  only  S625,  for  the  value 
ef  which  the  plaintiff  had  a  complete  remedy  at  law;  that  compliance  with 
the  injunction  will  cost  the  defendant  over  $3,000  or  about  the  value  of 
the  lots,  and  that  the  return  of  the  sand  will  not  be  of  substantial  value  to 
the  plaintiff. 

The  object  of  proceedings  in  the  civil  courts,  except  in  oases  where  punitive 
damages  are  allowed,  is  not  punishment  of  the  defendant,  but  redress 
for  the  plaintiff.  The  remedy  should,  therefore,  be  so  shaped  that  there 
is  some  reasonable  relation  between  the  burden  placed  on  the  defendant, 
and  the  benefit  to  the  plaintiff. 

Rich,  J.,  dissented  in  part. 

Appeal  by  the  defendants,  Kissena  Park  Corporation  and 
others,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  oflSce  of  the  clerk  of  the  county  of 
App.  Div.— Vol.  CLXXXI.         47 
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Queens  on  the  23d  day  of  July,  1917,  upon  the  decision  of  the 
court  after  a  trial  at  the  Queens  County  Special  Term. 

The  judgment  determined  that  the  defendants  were  tres- 
passers upon  plaintiff's  land,  in  that  they  had  taken  therefrom 
about  2,500  cubic  yards  of  cement  sand  and  filled  the  excavation 
with  stones,  garbage,  ashes  and  other  materials,  and  granted  a 
mandatory  injunction  commandmg  the  defendants  to  remove 
said  filling  within  three  months  and  to  refill  the  excavation  with 
the  sand  removed  therefrom,  or  equally  good  cement  sand. 

Ignatius  A.  Scannell,  for  the  appellants. 

John  W.  Hannon  [P.  Henry  Delehanty  with  him  on  the 
brief],  for  the  respondent. 

Blackmar,  J.: 

The  jurisdiction  of  equity  to  restrain  a  trespass,  although 
unquestioned,  is  still  sparingly  used.  Trespass  alone  does  not 
suflSce  to  invoke  it.  "  The  foundation  of  the  jurisdiction 
rests  in  the  probability  of  irreparable  injury,  the  inadequacy  of 
pecuniary  compensation,  and  the  prevention  of  a  multiplicity 
of  suits,  and  where  facts  are  not  shown  to  bring  the  case  within 
these  conditions,  the  relief  will  be  refused.'*  (High  Inj. 
[4th  ed.]  §  697;  Jerome  v.  Ross,  7  Johns.  Ch.  315.)  If  the 
trespass  consists  of  a  structure  or  of  materials  so  placed  on  the 
land  that  relief  cannot  be  had  by  execution  on  a  judgment  in 
ejectment,  and  the  injury  is  irreparable  and  cannot  be  com- 
pensated in  damages  except  through  multiplicity  of  actions, 
it  may  be  restrained  by  mandatory  injimction.  {Wheelock  v. 
Noonan,  108  N.  Y.  179;  High  Inj.  [4th  ed.]  §  708;  Hafd  v. 
Stigo,  169  N.  Y.  109;  Creely  v.  Bay  State  Brick  Co.,  103  Mass. 
514.)  The  rule  that  only  in  cases  where  remedy  at  law  is 
inadequate,  will  equity  interfere,  has  lost  none  of  its  vigor. 
Whatever  may  have  been  the  origin  of  the  rule,  it  may  now 
be  firmly  founded  on  undesirability  of  extending  the  use  of  the 
drastic  remedy  of  imprisonment  of  the  body,  which  is  the 
ordinary  method  of  enforcing  a  decree  in  equity. 

The  trial  court  has  found  that  the  defendants  willfully  and 
wantonly  entered  on  plaintiff's  land,  "  excavated  a  portion 
thereof  below  grade  about  75  feet  m  length  by  60  feet  in 
width  to  an  average  depth  of  about  15  feet,  and  removed 
therefrom  approximately  2,500  cubic  yards  of  good  cement 
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8and  and  carried  the  same  away/'  and  that  thereafter  they 
"  filled  in  the  excavation  made  by  them  therein  with  quantities 
of  rock;  stone,  garbage,  ashes,  refuse  and  other  material." 
These  trespassers  deserve  no  sympathy  if  they  suffer  by  the 
judgment,  but  the  judgment  cannot  be  sustained  unless  the 
facts  conferring  jurisdiction  in  equity  are  shown.  The  sand 
which  the  defendants  removed  was  found  by  the  trial  court 
worth  $625.  For  the  value  of  the  same  plaintiff  has  a  com- 
plete remedy  at  law;  but  the  decision  of  the  court  may  be 
searched  in  vain  for  a  finding  that  the  excavation  and  refilling 
damaged  the  property.  The  only  finding  as  to  the  value  of 
the  premises  is  that  on  December  11, 1908,  before  the  trespass, 
they  were  worth  S2,162,  while  at  the  time  of  the  trial  they  were 
worth  from  $3,000  to  $3,400.  The  judgment  is  most  severe. 
According  to  the  finding  of  the  court,  compliance  will  cost  the 
defendants  over  $3,000,  or  about  the  value  of  the  lots;  and, 
except  for  the  worth  of  the  sand,  for  which  a  money  judgment 
can  compensate,  it  does  not  appear  that  compliance  will  be  of 
substantial  value  to  plaintiff.  The  object  of  proceedings  in 
the  civil  courts,  except  perhaps  in  cases  where  the  illogical 
remedy  of  punitive  damages  is  permitted,  is  not  punishment 
of  the  defendant,  but  redress  for  the  plaintiff.  The  remedy 
should,  therefore,  be  so  shaped  that  there  is  some  reasonable 
relation  between  the  burden  placed  on  the  defendants  and  the 
benefit  to  plaintiff.  {Batchelar  v.  Hinkle,  210  N.  Y.  243.) 
In  this  case  the  defendants  have  been  ordered  to  perform 
work  at  a  cost  of  several  thousand  dollars,  without,  so  far  as 
can  be  seen  from  the  findings  of  the  court,  conferring  any 
benefit  on  the  plaintiff,  except  one  which  can  be  compensated 
by  a  money  payment. 

The  judgment  should  be  reversed  and  new  trial  granted, 
costs  to  abide  the  final  award  of  costs. 

Jenks,  p.  J.,  Mills  and  Kelly,  JJ.,  concurred;  Rich,  J., 
concurred  in  the  result,  but  is  of  opinion,  however,  that  plain- 
tiff is  entitled  to  be  reimbursed  for  such  amount  as  it  would 
cost  to  remove  the  material  now  upon  his  premises  and  replace 
it  with  sand  of  the  same  constituency. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
final  award  of  costs. 
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W.  A.  Case  &  Son  Manufacturing  Company,  Appellant, 
V.  Young  Improvement  Corporation  and  Samuel  Brill, 
Respondents,  Impleaded  with  Midwood  Plumbing  Com- 
pany and  Richard  L.  Williams,  Defendants. 

Second  Department,  February  16,  1918. 

Liens  —  foreclosure  of  mechanic's  lien  by  subcontractor  —  defense  — 
willful  and  substantial  non-performance  by  contractor  —  trial  — 
reopening  case  —  trial  must  f oUow  pleadings. 

Where,  in  an  action  by  a  suboontraotor  who  had  supplied  materiaLs  to  the 
<M)ntraotor,  to  foreclose  a  mechanie's  Hen,  it  appeared  that  the  plaintiff 
also  sued  as  assignee  of  the  contractor,  and  that  there  had  been  a  wilful 
and  substantial  non-performance  by  the  contractor,  the  complaint  should 
be  dismissed. 

The  court  properly  denied  the  plaintiff's  appHcation,  made  after  the  court 
had  heard  the  case  and  had  disposed  of  the  findings  and  requests  to  find, 
to  reopen  the  case  so  as  to  ask  personal  judgment  upon  notes  advanced 
by  the  owner  to  the  contractor  which  had  not  been  paid. 

A  proceeding  to  foreclose  mechanics'  liens  hke  other  actions  must  follow 
the  pleadings  or  at  least  the  theory  of  the  trial  and  the  requests  submitted. 

Appeal  by  the  plaintiff,  W.  A.  Case  &  Son  Manufacturing 
Company,  from  a  judgment  of  the  Supreme  Court  in  favor  of 
the  respondents,  entered  in  the  oflSce  of  the  clerk  of  the  county 
of  Kings  on  the  15th  day  of  May,  1917,  dismissing  the  com- 
plaint in  an  action  to  foreclose  a  mechanic's  lien,  upon  the 
decision  of  the  court  after  a  trial  at  the  Kings  County  Special 
Term. 

Plaintiff  further  appeals  from  an  order  entered  in  said  clerk's 
office  on  the  same  day,  denying  its  motion  to  submit  addi- 
tional requests  for  findings  of  fact  and  conclusions  of  law. 

Arleigh  Pelham  [Francis  Stockton  McDivitt  with  him  on  the 
brief],  for  the  appellant. 

Max  Herzfeld  [Clarence  E.  Mundy  with  him  on  the  brief], 
for  the  respondents. 

Per  Curiam: 

Plaintiff  had  supplied  plumbing  materials  to  the  Midwood 
Plumbing  Company,  a  contractor  with  the  Yomig  Improve- 
ment Company,  which  was  erecting  eight  apartment  houses. 
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As  a  subcontractor,  plaintiff  had  to  show  that  on  October 
23,  1916,  when  it  had  filed  and  served  its  notice  of  lien,  there 
were  moneys  due  the  contractor,  the  Midwood  Plumbing 
Company.  Plaintiff  also  sued  as  assignee  of  the  Midwood 
Plumbing  Company,  under  an  assignment  of  the  Midwood 
Plumbing  Company  lien,  which  had  been  filed  and  assigned 
on  September  29,  1916. 

The  proofs  abundantly  established  a  deliberate  breach  by 
the  Midwood  Company  by  use  of  bad  material,  and  a  complete 
abandonment  of  the  work.  The  lien  was  bad  in  form.  In 
substance  there  was  non-performance. 

It  appeared  that,  before  this  breach,  the  defending  owner 
had  advanced  the  embarrassed  contractor  two  promissory 
notes,  each  for  $500,  which,  after  its  breach,  were  not  paid. 

When  the  court  had  heard  the  case,  and  had  disposed 
of  the  findingB  and  requests  to  find,  plaintiff  asked  to  reopen 
the  case  so  as  to  submit  fiu*ther  findings  in  order  to  ask  a 
personal  judgment  upon  these  notes,  which  motion  the  court 
denied. 

A  proceeding  to  foreclose  mechanics'  liens,  like  other  actions, 
must  follow  the  pleadings  or  at  least  the  theory  of  the  trial 
(Dinkel  v.  Roman  Catholic  Church  of  St.  Teresa,  150  App.  Div. 
848)  and  the  requests  submitted.  After  decision  is  announced, 
a  motion  to  reopen  the  cause  and  to  submit  new  requests  is 
really  to  inject  into  the  trial  (after  it  has  closed)  a  new  lia- 
bility, not  raised  by  the  complaint.  We  see  no  reason  to 
question  the  exercise  of  discretion  that  denied  such  a  belated 
application. 

The  contractor's  non-performance  was  wilful  and  sub- 
stantial, leaving  nothing  on  which  the  plaintiff's  lien  could 
attach. 

The  judgment  and  order  should  be  aflSrmed,  but  with  a  single 
bill  of  costs  on  this  appeal. 

Jenks,  p.  J.,  Thomas,  Mills,  Rich  and  Putnam,  JJ., 
concurred. 

Judgment  and  order  unanimously  afiSrmed,  but  with  a 
single  bill  of  costs  on  this  appeal. 
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FouB  Hundred  Sixty-one  Eighth  Avenue  Company,  Inc., 
Respondent,  v.  Childs  Company,  Formerly  Known  as 
Childs'  Unique  Dairy  Company,  Appellant. 

*   First  Department,  February  1,  1918. 

Election  of  remedies  —  prosecution  to  judgment  of  one  remedial 
right  —  foreclosure  —  lease  subordinate  to  mortgage  —  tenant  as 
part  J  defendant  —  prajer  that  lease  bo  cut  off  is  election  of 
remedies  and  tenant  not  liable  for  rent  —  order  of  discontinuance 
of  foreclosure  action  as  to  tenant  and  vacating  Judgment. 

The  prosecution  to  judgment  or  decree  of  one  remedial  right  constitutes 
a  conclusive  election  and  bars  a  subsequent  prosecution  of  an  incon- 
sistent remedial  right. 

Where  in  an  action  to  foreclose  a  mortgage  upon  property  incumbered  by 
a  lease  subordinate  to  the  mortgage  and  having  a  long  time  to  run,  the 
tenant  in  possession  is  made  a  party  defendant  and  judgment  cutting: 
ofif  his  lease  is  prayed  for,  there  is  an  irrevocable  election  of  remedies, 
and  where  the  tenant  immediately  upon  the  entry  of  judgment  vacates 
the  premises,  both  the  mortgagee  which  became  the  purchaser  on  the 
sale  and  foreclosure  and  the  plaintiff,  its  grantee,  which  sues  for  rent 
on  the  theory  that  the  lease  was  not  cut  off  by  said  sale,  are  equitably 
estopped  from  insisting  that  said  defendant  be  held  to  its  lease. 

An  order  discontinuing  a  foreclosure  action  and  vacating  the  judgment 
therein  entered,  as  against  the  tenant,  who  never  resumed  possession 
of  the  leased  premises,  was  not  effective  to  hold  him  for  rent. 

Appeal  by  the  defendant,  Childs  Company,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiflf,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
26th  day  of  April,  1917,  upon  the  decision  of  the  court  after 
a  trial  before  the  court  without  a  jury. 

WiUiam  A.  Barber  of  counsel  [Joseph  Diehl  Fackenthal  with 
him  on  the  brief;  Barbery  Watson  &  Gibboneyy  attorneys], 
for  the  appellant. 

Frederick  C.  Tanner  of  counsel  [Frederick  C.  Lawyer  with 
him  on  the  brief;  Butcher,  Tanner  &  Foster,  attorneys],  for  the 
respondent. 

Scott,  J.: 

The  action  is  for  rent,  and  arises  under  peculiar  conditions. 
The  property  affected  consists  of  a  store  and  basement  of  a 
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building  in  the  city  of  New  York,  formerly  occupied  by  the 
defendant  under  lease.  It  appears  that  on  March  20,  1901, 
the  then  owner  of  the  property  mortgaged  it  to  the  Metro- 
politan life  Insurance  Company,  and  on  May  1,  1902,  leased 
the  store  and  basement  to  the  defendant,  or  its  predecessor  in 
interest,  for  a  term  of  twenty-one  years.  Both  the  mortgage 
and  lease  were  duly  recorded. 

In  December,  1913,  while  the  foregoing  lease  was  still  out- 
standing and  the  defendant  was  in  possession  thereunder, 
the  Metropolitan  Life  Insurance  Company  commenced  an 
action  to  foreclose  the  above-mentioned  mortgage,  and  made 
defendant  a  party  defendant.  The  relief  sought  was  in  the 
usual  form  including  inter  alia  a  judgment  that  ''  the  defend- 
ants [including  the  appellant]  and  all  persons  claiming  under 
them  subsequent  to  the  commencement  of  this  action  may  be 
barred  and  foreclosed  of  all  right,  claim,  lien  and  equity  of 
redemption  in  the  said  mortgaged  premises." 

The  plaintiff  in  that  action  had  judgment  as  prayed  for  in 
the  complaint,  and  a  copy  thereof  was  duly  served  upon  the 
defendant.  Thereupon  the  defendant  discontinued  its 
business,  sold  out  its  stock  and  fixtures,  and  vacated  the 
premises.  Subsequently  the  said  plaintiff  on  notice  to  defend- 
ant and  in  spite  of  its  opposition  moved  for  an  order  "  dis- 
continuing the  above  entitled  action,  cancelling  the  said  notice 
of  pendency  of  said  action  and  vacating  the  said  judgment  of 
foreclosure  and  sale  "  as  against  this  defendant.  This  motion 
was  denied  at  Special  Term,  but,  on  appeal,  was  granted  by 
this  court.*  The  defendant  has  never  resumed  possession  of 
the  leased  premises,  and  it  is  not  disputed  that  if  it  should  be 
compelled  to  remain  a  tenant  thereof  and  to  resume  business 
therein,  it  would  have  been  subjected  to  a  heavy  loss. 

On  the  foreclosure  sale  the  property  was  sold  and  the  deed 
delivered  to  the  mortgagee,  the  Metropolitan  life  Insurance 
Company,  which  on  December  31, 1915,  conveyed  the  property 
to  this  plaintiff.  The  present  action  is  based  upon  the  theory 
that  defendant's  lease  was  not  cut  off  by  the  sale  in  fore- 
closure, and  is  for  the  rent  reserved  in  that  lease  for  the  period 
after  the  Metropolitan  life  Insurance  Company  acquired  the 

♦  See  Metropolitan  Life  Ins.  Co.  v.  Hydrez  Felt  &  Engineering  Co.  (164 
App.  Div.  935).—  [Rep. 
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property  by  the  referee's  deed  on  March  19,  1915,  to  and 
including  the  1st  day  of  October,  1916,  the  life  insurance 
company  having  assigned  to  plaintiff  its  claim  for  rent  during 
the  period  that  it  owned  the  property. 

The  claim  of  the  plaintiff  is  that  the  effect  of  the  order 
discontinuing  the  action  and  vacating  the  judgment  as  to  this 
defendant  is  precisely  the  same  as  if  the  defendant  had  never 
been  made  a  party  to  the  foreclosure  action,  and  that  if  it  had 
not  been  made  a  party  its  lease  would  not  have  been  cut  off 
and  it  would  still  have  remained  a  tenant  of  the  premises  and 
liable  to  pay  rent  reserved  in  the  lease.  If  the  premise  be 
accepted  we  think  that  the  conclusion  would  logically  follow. 
We  had  occasion  to  consider  this  question  in  Commonwealth 
Mortgage  Company  v.  De  WaUoff  (135  App.  Div.  33).  In  that 
case  it  appeared  that  the  defendant  held  a  lease  of  an  apartment 
in  a  building  which  had  been  sold  in  foreclosure,  but  said 
defendant  had  not  been  joined  as  a  party  to  the  foreclosure 
action.  In  a  summary  proceeding  by  the  purchaser  in  fore^ 
closure,  for  non-payment  of  rent,  it  was  contended  by  defend- 
ant that  the  conventional  relation  of  landlord  and  tenant, 
essential  in  such  a  summary  proceeding,  did  not  exist  between 
himself  and  the  purchaser  on  foreclosure.  In  holding  that 
such  conventional  relation  did  exist  we  used  the  following 
language:  ''  The  purchaser  at  a  foreclosure  sale  of  real  prop- 
erty acquires  all  the  right,  title  and  interest  of  the  mortgagor, 
subject  to  such  valid  liens  and  incmnbrances  as  have  not  been 
cut  off  by  the  foreclosure.  He  is  in  legal  effect  the  grantee 
of  the  reversion  and  entitled  to  pursue  any  remedies  that 
the  mortgagor  might  have  pursued  if  he  had  continued  to  be 
the  owner."  There  is  nothing  inconsistent  with  this  in 
KeUey  v.  Oshom  (172  App.  Div.  6).  That  was  a  case  in  which 
the  tenant  had  been  made  a  party  to  the  foreclosure  suit,  but 
liad  remained  in  possession  notwithstanding.  He  was  held 
liable  to  pay  rent,  not  because  his  lease  had  not  been  cut 
off  by  the  foreclosure  sale  but  because,  by  his  acts  after  the 
sale,  he  was  held  to  have  made  a  new  agreement  with  the 
purchaser  by  way  of  attornment.  Everjrthing  decided  in 
that  case  was  entirely  consistent  with  the  following  excerpt 
from  the  opinion  in  the  CommomoeaUh  Mortgo/ge  Company 
case:   "  If  the  respondent  had  been  made  a  party  to  the  fore- 
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doBure  action,  his  lease  being  subsequent  and  subordinate  to 
the  mortgage,  would  have  been  annuUed  and  his  continuance 
in  possession  would  have  been  unlawful.  In  that  case  the 
relation  of  landlord  and  tenant  would  not  have  been  created 
between  him  and  the  purchaser  (unless  a  new  agreement 
were  made),  and  summary  proceedings  could  not  have  been 
resorted  to." 

If  then  the  defendant  had  never  been  made  a  party  to  the 
foreclosure  action,  or  if  the  order  made  after  judgment 
eliminating  it  as  a  party  creates  precisely  the  same  situation 
as  if  it  had  not  been  made  a  party  in  the  first  instance,  the 
judgment  appealed  from  is  right  and  should  be  aflSrmed. 
This,  however,  was  not  the  effect  of  the  order. 

There  is  a  doctrine  of  the  law  which  the  plaintiff  seems  to 
have  entirely  overlooked,  but  which  we  consider  applicable 
to  the  present  case.  That  is  the  doctrine  of  the  election  of 
remedies.  When  the  life  insurance  company,  plaintiff's 
predecessor  in  title,  came  to  foreclose  its  mortgage  it  foimd 
the  property  incumbered  by  a  lease,  subordinate  to  the  mort- 
gage and  having  a  long  term  to  run.  There  was  then  open 
to  it  two  courses  of  action.  It  might  make  the  lessee  a  party 
defendant  to  the  foreclosure  suit,  and  take  judgment  against 
it.  In  that  case  the  purchaser  at  the  foreclosure  sale  would 
have  acquired  the  property  freed  from  the  lease  and  the 
relation  of  landlord  and  tenant  would  not  exist  between  such 
purchaser  and  the  lessee,  unless  a  new  agreement  were  made. 
Or  it  might  have  omitted  to  make  the  lessee  a  party  defendant 
to  the  foreclosure  suit,  in  which  case  the  lease  would  not  have 
been  cut  off;  the  purchaser  at  the  foreclosure  sale  would  have 
acquired  the  property  subject  to  the  lease,  and  the  relation  of 
landlord  and  tenant  would  have  existed  between  such  pur- 
chaser and  the  lessee.  Thus  the  life  insurance  company, 
having  full  knowledge  of  all  the  facts,  had  at  its  command 
two  co^dstent  remedies  which  were  not  analogous,  consistent 
or  concurrent.  One  was  to  sell  the  property  subject  to  the 
lease,  the  other  to  sell  it  freed  from  the  lease.  Under  such 
circumstances  it  is  well  settled  that  any  decisive  act  of  a  party 
looking  to  the  adoption  of  one  remedy  rather  than  the  other 
is  determinative  of  his  election  to  adopt  that  remedy  and  is 
irrevocable.    So,  as  has  been  frequently  held,  the  prosecution 
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of  one. remedial  right  to  judgment  or  decree  is  a  decisive 
act  which  constitutes  a  conclusive  election,  and  bars  a  sub- 
sequent prosecution  of  an  inconsistent  remedial  right.  In 
Conrow  v.  LitUe  (115  N.  Y.  387)  the  Court  of  Appeals  speaking 
of  the  plaintiffs'  election  in  that  case  to  aflSrm  or  avoid  a 
contract  said:  "  They  could  not  do  both,  and  there  must  be 
a  time  when  their  election  should  be  considered  final.  We 
think  that  time  was  when  they  commenced  an  action  for 
the  sum  due  under  the  contract."  And  the  same  court  said 
in  Terry  v.  Hunger  (121  N.  Y.  161):  "When  it  becomes 
necessary  to  choose  between  inconsistent  rights  and  remedies, 
the  election  will  be  final  and  cannot  be  reconsidered  even 
where  no  injury  has  been  done  by  the  choice,  or  would  result 
from  setting  it  aside." 

These  well-settled  rules  are  exactly  appUcable  to  the  case  at 
bar.  When  the  life  insurance  company  elected  to  so  frame 
its  foreclosure  action  as  to  cut  off  defendant's  lease,  and 
prosecuted  the  suit  to  judgment  it  made  a  decisive  and 
irrevocable  election,  and  neither  it,  nor  its  assignee,  the 
present  plaintiff,  could  thereafter  insist  that  the  lease  and 
the  obligations  of  the  lessee  survived  the  sale.  The  order 
authorizing  the  discontinuance  of  the  action  against  this 
defendant  cannot  be  considered  as  an  adjudication  that 
no  such  election  had  been  made,  or,  if  made,  that  it  could 
be  reconsidered.  No  such  question  was  involved.  All  that 
can  be  said  of  that  order  is  that  it  recognized  the  right  of 
the  plaintiff's  assignor  to  frame  its  action  as  it  saw  fit,  but  it 
certainly  was  not  intended  to  affect  the  right  of  the  defendant, 
then  already  vested,  to  hold  the  mortgagee  to  its  election. 

We  are  also  of  the  opinion  that  the  plaintiff  in  the  fore- 
closure action,  and  the  present  plaintiff,  its  grantee,  are 
equitably  estopped  to  now  insist  that  defendant  be  held 
to  its  lease.  After  the  foreclosure  action  had  been  brought 
and  judgment  had  been  asked  canceUng,  irUer  alia,  defendant's 
lease,  and  judgment  had  actually  been  entered  to  that  effect, 
defendant  was  justified  in  assuming  that  its  lease  was  to  be 
cut  off,  and  in  moving  out  of  the  premises  at  considerable 
cost.  It  thereby  changed  its  position  to  its  detriment,  in 
reliance  upon  the  positive  acts  of  the  plaintiff  in  the  fore- 
closure action.    It  was  not  bound,  as  between  itself  and  the 
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insurance  company,  or  the  purchaser  at  the  foreclosure  sale, 
to  remain  in  possession  at  the  risk  of  being  forcibly  and 
summarily  ejected. 

It  follows  that  the  judgment  appealed  from  must  be  reversed 
and  the  complaint  dismissed,  with  costs  to  the  appellant  in 
this  court  and  the  court  below. 

Clarke,  P.  J.,  Laughlin,  Page  and  Shearn,  JJ.,  concurred. 

Judgment  reversed,  with  costs,  and  complaint  dismissed, 
with  costs.    Order  to  be  settled  on  notice. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Enoch  G.  Megrue,  as  Executor,  etc.,  of  Joseph  Rust 
Megrue,  Deceased. 

Minnie  Megrue,  Respondent;  Enoch  G.  Megrue,  as 
Executor  of  and  Trustee  under  the  Last  Will  and  Testament 
of  Joseph  Rust  Megrue,  Deceased. 

First  Department,  February  1,  1918. 

Will  —  testamentary  trust  —  when  corporate  stock  constitutes  a 
part  of  corpus  of  trust  and  is  not  income. 

At  the  creation  of  a  testamentary  trust  by  which  testator  directed  that 
certain  shares  of  the  stock  of  an  oil  company  should  be  held  by  his  son 
in  trust  for  testator's  widow,  all  of  the  stock  of  two  subsidiary  companies 
constituted  a  part  of  the  capital  of  the  oil  company  and  was  delivered 
by  it  to  its  stockholders  including  the  testamentary  trustee.  Subsequently 
the  pipe  line  property  of  the  subsidiary  companies  was  sold  for  the  stock 
of  other  companies  and  it  was  delivered  to  the  stockholders  of  the 
subsidiary  companies.  Held,  that  such  of  said  stock  as  was  received 
by  the  testamentary  trustee  was  principal  belonging  to  the  corpus  of 
the  trust  fund  and  not  payable  to  testator's  widow. 

Appeal  by  Enoch  G.  Megrue,  as  executor  and  trustee, 
from  a  decree  of  the  Surrogate's  Court  of  the  county  of  New 
York,  entered  m  the  office  of  said  Surrogate's  Court  on  the 
14th  day  of  September,  1917,  confirming  the  report  of  a  referee. 

TreadweU  Cleveland^  for  the  appellant. 

John  M.  Gardner,  for  the  respondent. 
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Scott,  J.: 

The  appellant,  trustee  under  the  last  will  and  testament  of 
Joseph  Rust  Megrue,  deceased,  appeals  from  a  decree  of  the 
SuiTogate's  Court,  by  which  the  said  appellant,  as  trustee  of  a 
trust  created  by  the  will  of  said  Joseph  Rust  Megrue,  deceased, 
was  ordered  to  deliver  to  the  petitioner,  the  beneficiary  for  her 
life  of  said  trust,  certain  stocks  of  the  Ohio  Oil  Ck)nipany  and 
of  the  Prairie  Oil  and  Gas  Company,  received  by  said  trustee 
in  1915  from  the  Standard  Oil  Company  of  New  Jersey. 
The  controversy  between  the  parties  is  as  to  whether  such 
stocks  constitute  part  of  the  capital  of  the  trust  fund,  or 
should  be  considered  and  distributed  as  income.  The  facts  are 
not  in  dispute  and  so  far  as  material  are  as  follows:  The  testa- 
tor, Joseph  Rust  M^rue,  died  on  October  8,  1910,  possessed 
of  300  shares  of  the  stock  of  the  Standard  Oil  Company  of 
New  Jersey,  100  shares  of  which  he  directed  in  his  will  should 
be  held  by  his  son,  Enoch  G.  Megrue,  in  trust  for  his  widow, 
Minnie  Megrue,  the  petitioner  herein. 

On  September  1,  1911,  in  accordance  with  the  decision 
of  the  United  States  Supreme  Court  in  the  Standard  Oil 
case,  the  Standard  Oil  Company  of  New  Jersey  distributed 
to  its  stockholders  stock  in  several  different  companies  spoken 
of  as  subsidiaries,  among  which  subsidiary  companies  were  the 
Prairie  Oil  and  Gas  Company  and  the  Ohio  Oil  Company. 

The  trustee,  who  imder  the  said  will  then  held,  and  still 
holds,  these  one  hundred  shares  of  stock  of  the  Standard 
Oil  Company  of  New  Jersey,  became,  on  September  1,  1911,  a 
holder  as  trustee  for  the  petitioner,  imder  this  distribution  by 
the  Standard  Oil  Company  of  New  Jersey,  of  eighteen  and  a 
fraction  shares  of  the  stock  of  the  said  Ftairie  Oil  and  Gas 
Company  and  of  sixty-one  and  a  fraction  shares  of  the  said 
Ohio  Oil  Company. 

The  trustee  still  holds  these  shares  of  the  Prairie  Oil  and 
Gas  Company  and  of  the  Ohio  Oil  Company  as  part  of  the 
principal  of  the  said  trust. 

In  Jime,  1914,  the  United  States  Supreme  Court  handed 
down  its  decision  in  what  are  called  the  Pipe  Line  Cases 
(234  U.  S.  559),  to  which  litigation  both  the  Prairie  Oil  and 
Gas  Company  and  the  Ohio  Oil  Company  were  parties. 

By  reason  of  this  decision  neither  of  these  companies  could 
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longer  engage  in  the  pipe  line  business.  Each  company 
accordingly  resolved  that  that  part  of  its  assets  which  con- 
sisted of  pipe  line  property  be  disposed  of  to  another  company 
to  be  oi^anized,  and  that  the  stock  of  such  new  company 
be  distributed  pro  rata  to  its  own  stockholders.  This  action, 
so  resolved  upon  by  the  respective  companies,  was  carried 
out.  The  pipe  line  property  of  the  Prairie  Oil  and  Gas  Com- 
pany was  sold  to  the  Prairie  Pipe  Line  Company  for  the 
whole  of  its  stock;  and  the  pipe  line  property  of  the  Ohio  Oil 
Company  was  sold  to  the  Illinois  Pipe  Line  Company  for  the 
whole  of  its  stock;  and  the  stocks  so  received  of  such  new 
companies  were  distributed  among  the  stockholders  of  the 
companies  which  sold  such  pipe  line  properties. 

The  sale  by  the  Prairie  Oil  and  Gas  Company  of  its  pipe 
line  property  to  the  Prairie  Pipe  line  Company,  and  the 
distribution  by  the  Prairie  Oil  and  Gas  Company  of  the  stock 
which  it  received  as  the  consideration  for  such  pipe  line 
property  was  nmde  under  a  resolution  adopted  by  the  stock- 
holders of  the  former  company  on  December  8,  1914,  the  sale 
being  made  on  February  1,  1915.  The  sale  of  the  Ohio  Oil 
Company  of  its  pipe  line  property  to  the  Illinois  Pipe  line 
Company,  and  the  distribution  by  the  Ohio  Oil  Company  of 
the  stock  of  thie  Illinois  Pipe  line  Company  which  it  received 
for  such  pipe  line  property  was  made  under  a  resolution 
adopted  by  the  Ohio  Oil  Company  on  December  21,  1914,  the 
sale  being  made  on  January  1,  1915. 

Accordingly,  in  January  and  February,  1915,  the  trustee, 
Enoch  G.  Megrue,  received  imder  these  distributions  from 
the  Prairie  Oil  and  Gas  Company  twenty-seven  and  a  fraction 
shares  of  the  stock  of  the  Prairie  Pipe  line  Company,  and 
from  the  Ohio  Oil  Company  twenty  and  a  fraction  shares  of 
stock  of  the  Illinois  Pipe  line  Company. 

The  cestui  que  trust  now  claims  these  twenty-seven  and  a 
fraction  of  the  shares  of  the  Prairie  Pipe  line  Company  stock 
and  twenty  and  a  fraction  shares  of  the  Illinois  Pipe  line 
Company  stock  as  stock  dividends  or  income.  The  trustee 
claims  that  all  such  shares  belong  to  him  as  such  trustee  as 
part  of  the  trust  fund,  and  that  they  are  in  no  respect  income 
or  profits  of  the  trust  fund  to  which  the  petitioner  is  entitled. 

The  question  to  be  determined  is  whether  such  shares  are 
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income  and  as  such  belong  to  the  cestui  que  trusty  or  principal 
and  as  such  belong  to  the  corpus  of  the  trust. 

Upon  these  facts  the  question  at  issue  must  be  determined 
in  favor  of  the  appellant  for  the  reasons  very  fully  and  clearly 
stated  by  Mr.  Justice  Shearn  in  his  opinion  in  United  States 
Trust  Co.  V.  Heye  (181  App.  Div.  544),  decided  herewith. 

When  the  trust  fund  was  created  the  Standard  Oil  Company 
of  New  Jersey  owned  all  the  capital  stock  of  the  Ohio  Oil 
Company  and  the  Prairie  Oil  and  Gas  Company,  and  these 
constituted  a  part  of  the  property  or  capital  of  said  Standard 
Oil  Company.  The  100  shares  of  the  latter  company,  which 
constituted  the  trust  fund,  represented  and  stood  for  a  pro- 
portionate part  of  the  capital  and  property  of  said  Standard 
Oil  Company  and  consequently  represented  an  equal  pro- 
portionate part  of  the  capital  of  the  trust  fund.  When 
the  Standard  Oil  Company  found  it  necessary  to  divest 
itself  of  the  ownership  of  the  subsidiary  companies,  it  with- 
drew from  its  capital  assets  the  stock  of  said  subsidiary  com- 
panies, and  to  this  extent  depleted  its  capital.  The  method 
it  adopted  for  so  divesting  itself  was  to  distribute  the  stock 
of  the  subsidiaries  among  its  own  stockholders,  thus  making 
good  to  them  the  depletion  of  its  own  capital  caused  by 
parting  with  the  subsidiary  shares.  The  corpus  of  the  trust 
fund  was  not  changed  in  any  way.  Before  the  distribution 
the  shares  of  the  Standard  Oil  Company  stock  held  by  the 
trustee  represented  a  proportionate  part  of  all  the  assets  of 
that  company,  including  the  stock  and  assets  of  the  subsidiary 
companies.  After  the  distribution  the  trust  fund  held  pre- 
cisely the  same  interest,  except  that,  so  far  as  concerned 
the  subsidiary  companies,  it  held  their  stock  directly  and  not 
by  representation  through  the  stock  of  the  Standard  Oil 
Company.  To  now  turn  over  to  the  life  beneficiary  the 
stocks  which  have  taken  the  place  of  the  stocks  of  the  sub- 
sidiary companies,  as  the  decree  appealed  from  proposes  to 
do,  would  amount  to  handing  over  to  her,  as  income,  that 
which  at  the  time  the  trust  fimd  was  set  up  constituted  a 
part  of  the  principal  of  that  fimd.  As  was  said  in  Matter  of 
Oshome  (209  N.  Y.  474) :  "  It  is  not  alone  the  capital  of  the 
corporation  that  should  be  preserved,  but  the  capital  of  the 
trust  fimd     *     *    *.    The  surplus  of  the  corporation  existing 
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at  the  formation  of  the  trust  or  when  the  stock  is  purchased 
represents  a  part  of  the  capital  of  the  estate  as  fully  as  does 
the  capital  of  the  corporation." 

It  18,  therefore;  quite  inomaterial  that  the  stock  of  the  sub- 
sidiary companies  may  have  been  acquired  by  the  Standard 
Oil  Company  out  of  surplus  earnings  which  accrued  prior  to 
the  creation  of  the  trust  fund.  The  controlling  fact  is  that 
it  had  been  acquired  before  the  trust  fimd  was  set  up,  and 
so  constituted  a  part  of  the  capital  of  the  trust  fund,  as 
represented  by  the  stock  of  the  Standard  Oil  Company  when 
the  trust  fimd  was  actually  set  up. 

Hazzard  v.  Philips  (173  App.  Div.  425),  upon  which 
respondent  places  her  chief  reliance,  even  if  we  were  prepared 
to  adopt  its  reasoning,  is  easily  distinguishable  from  the  case 
at  bar.  It  follows  that  the  decree  appealed  from  should  be 
reversed,  with  costs  to  the  trustee  payable  out  of  the  estate. 
Inasmuch  as  the  question  involved  is  one  which  called  for 
judicial  determination,  and  was  sufficiently  doubtful  to 
acquit  the  petitioner  of  any  charge  of  having  acted  unreason- 
ably, we  consider  that  the  expense  of  the  reference  ordered 
by  the  surrogate  should  be  borne  by  the  trust  estate.  The 
award  of  costs  and  allowance  to  the  petitioner  must,  however, 
be  reversed. 

Clarke,  P.  J.,  Smith,  Page  and  Shearn,  JJ.,  concurred. 

Decree  reversed,  with  costs  to  trustee  payable  out  of  the 
estate.  Expense  of  reference  to  be  borne  by  the  trust  estate. 
Award  of  costs  and  allowance  to  petitioner  reversed.  Order 
to  be  settled  on  notice. 


Joseph   F.    Knight,    Appellant,    v.   EbiIMons   Brothebs 
Company,  Respondent. 

First  Department,  February  1,  1918. 

Pleading  —  complaint  aUeging  refusal  to  perform  contract  —  when 
order  sustaining  demurrer  wlU  be  reversed. 

Where  upon  its  face  a  complaint  alleging  defendant's  refusal  to  perform 
a  certain  contract  creating  plaintiff  sole  selling  agent  for  defendant's 
entire  production  of  a  certain  kind  of  hats  states  a  complete  cause  of 
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action,  an  order  suBtaining  a  demurrer  on  the  assumption  that  the 
defendant's  refusal  might  have  been  based  on  its  determination  to  dis- 
continue the  manufacture  of  hats  of  the  kind  specified  will  be  reversed. 
It  was  not  for  plaintifF  to  assign  a  reason  for  defendant's  breach  of  the 
contract;  that  was  a  matter  for  defendant  to  plead. 

Appeal  by  the  plaintiff,  Joseph  F.  Knight,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  14th  day  of  May,  1917,  granting  defendant's  motion 
for  judgment  on  the  pleadings  consisting  of  a  complaint 
and  the  demurrer  thereto. 

George  W.  Files,  for  the  appellant. 

Walter  L.  Post  of  counsel  [Charles  M.  Riissellj  attorney], 
for  the  respondent. 

Scott,  J.: 

The  complaint  alleges  a  refusal  on  the  part  of  defendant  to 
perform  a  certain  contract,  and  asks  damages  for  the  breach. 
The  contract,  which  is  annexed  to  the  complaint,  creates 
plaintiff  sole  selling  agent  for  defendant's  entire  production 
of  men's  and  boys'  fur  and  wool  hats  for  a  certain  specified 
territory,  for  which  plaintiff  was  to  be  paid  a  stipulated  com- 
mission. Upon  its  face  the  complaint  states  a  complete 
cause  of  action,  and  is  not  obnoxious  to  a  demiur^,  which 
seems  to  have  been  sustained  because  it  was  assiuned  that 
defendant's  refusal  might  have  been  based  upon  its  determina- 
tion to  discontinue  altogether  the  manufacture  of  hats  of  the 
kind  specified.  No  such  fact  is  suggested  by  the  complaint  or 
demurrer.  All  we  find  is  a  complaint  setting  forth  a  contract 
and  its  breach.  It  was  no  part  of  plaintiff's  duty  to  assign 
a  reason  for  defendant's  breach.  That  was  a  matter  for 
defendant  to  plead. 

If  the  defendant  had  answered  and  had  set  up  as  a  reason  for 
its  action  the  discontinuance  of  manufacture  there  would 
have  been  presented  a  sufficient  excuse.  The  contract,  as 
pleaded,  did  not  bind  defendant  to  manufacture  any  par- 
ticular number  of  hats,  or  any  at  all.  All  that  it  did  undertake 
was  that  plaintiff  should  be  the  selling  agent  for  such  hats, 
of  the  kind  specified,  as  defendant  might  manufacture,  to  wit. 
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of  defendant's  ''  entire  production."  If  defendant  elected  to 
discontinue  the  manufacture  so  that  there  should  be  no 
production,  there  would  be  nothing  for  plaintiff  to  sell.  But, 
as  has  been  said,  this  question  is  not  raised  by  the  complaint 
and  demurrer. 

It  follows  that  the  order  appealed  from  must  be  reversed, 
with  ten  dollars  costs  and  disbursements,  and  the  motion 
denied,  with  ten  dollars  costs,  with  leave  to  defendant  to 
withdraw  the  demurrer  and  answer  upon  payment  of  said 
costs  within  twenty  days. 

Clarke,  P.  J.,  Lauohlin,  Page  and  Shearn,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs,  with  leave  to 
defendant  to  withdraw  demurrer  and  to  answer  on  payment 
of  costs. 


The  People  of  the  State  op  New  York,  Respondent,  v. 
Joseph  Shenk  and  William  Glasser,  Appellants. 

First  Department,  February  1,  1918. 

Crime  —  public  nuisance  —  indictment  for  malnUdninff  a  disorderly 
house  — when  CTidence  Justifies  a  conviction  —  instructions  to 
employes  as  to  reporting  improper  use  of  premises  properly 
excluded  —  duty  of  trial  Judge  to  avoid  creation  of  prejudice  in 
favor  of  defendants  —  invading  province,  of  Jury  —  mistrial  — 
when  refusal  to  accept  is  waiver  of  right  to  new  trial. 

Upon  the  trial  of  an  indictment  for  maintaining  a  public  nuisance,  to  wit, 
a  disorderly  house,  testimony  that  an  apartment  house  leased  by  one 
of  the  defendants,  some  of  the  apartments  being  leased  by  his  oodef endant, 
was  openly  frequented  by  prostitutes,  who  with  their  companions  quarreled, 
used  improper  language  and  made  indecent  exposures  before  uncurtained 
windows,  all  of  which  both  defendants  had  knowledge  and  willfully  per- 
mitted the  house  to  be  so  maintained,  justifies  a  conviction  of  the  crime 
chaiged. 

Where  upon  the  trial  the  sole  questions  were  the  actual  use  to  which  the 
house  was  put,  and  the  actual  knowledge  thereof  of  defendants,  evidence 
as  to  instructions  given  to  the  janitor,  elevatorman  and  hallman,  to 
report  any  improper  use  of  the  apartments,  was  properly  excluded. 

App.  Div.— Vol.  CLXXXL        48 
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Pennittinfi:  a  witness  to  designate  the  action  of  one  of  the  defendants  in 
taoking  a  paper  upon  the  door  of  one  of  the  apartments  as  a  "  cover," 
the  only  inference  which  was  within  the  province  of  the  jury,  could  not 
be  considered  prejudicial  to  the  defendant. 

It  is  the  duty  of  a  trial  judge  to  so  conduct  a  criminal  trial  as  to  avoid  if 
possible  the  creation  of  any  undue  prejudice  in  favor  of  the  defendants, 
as  against  policemen,  the  necessary  witnesses  for  the  prosecution. 

The  province  of  the  jury  was  invaded  where  the  trial  judge  asked  more 
than  twelve  hundred  questions  indicating  his  bias,  both  sides  being 
represented  by  able  counsel. 

But  where  the  court  admonished  a  juror  for  misconduct  and  at  once  offered 
counsel  for  the  defendant  a  mistrial,  the  refusal  thereof  constitutes  a 
waiver  of  the  right  to  a  new  trial  though  sought  on  other  and  different 
grounds. 

Appeal  by  the  defendants,  Joseph  Shenk  and  another, 
from  a  judgment  of  the  Court  of  General  Sessions  of  the 
Peace  in  and  for  the  County  of  New  York,  Part  VI,  entered 
in  the  office  of  the  clerk  of  said  court  on  the  29th  day  of  May, 
1916,  convicting  them  of  a  misdemeanor  in  maintaining  a 
public  nuisance,  to  wit,  a  disorderly  house. 

William  M.  K.  Olcott  of  counsel  [Theodore  B.  Chancellory 
Isidore  D.  Morrison  and  Jacob  R.  Schiff  with  him  on  the 
brief;  Olcott,  Oniber,  Bonynge  &  McManus,  attorneys],  for  the 
appellants. 

Robert  S.  Johnstone  of  counsel  [Edward  Swann,  District 
Attorney],  for  the  respondent. 

Smfth,  J.: 

The  defendants  were  convicted  under  the  third  count  of  the 
indictment,  which  charges  them  with  the  crime  of  maintain- 
ing a  public  nuisance,  in  that  they  did  unlawfully  keep  and 
maintain  a  certain  common,  ill-governed  house,  being  the 
same  house  mentioned  and  described  in  the  first  count  of  the 
indictment,  and  in  that  house  certain  persons,  both  men 
and  women,  of  evil  name  and  fame,  did  frequent  and  come 
together  at  unlawful  times,  as  well  in  the  night  as  in  the  day, 
and  then  and  at  all  times  did  there  remain  "  tippling,  drinking, 
gaming,  cursing,  swearing,  quarreling,  rioting,  whoring,  making 
great  noise,  and  otherwise  misbehaving  themselves,  unlaw- 
fully and  wilfully  [the  defendants]  did  permit  and  suffer  to 
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the  great  annoyance,  injury  and  danger  to  the  comfort 
and  repose  of  a  great  number  of  persons,  good  citizens  of  our 
State,  there  residing,  and  passing  and  repassing,  to  the  great 
offense  of  public  decency  and  to  the  common  nuisance  of 
the  said  citizens,  against  the  form  of  the  statute  in  such  case 
made  and  provided." 

The  house  is  situate  at  62  West  One  Hundred  and  Seventh 
street  in  the  borough  of  Manhattan.  It  is  an  apartment 
house,  comprising  various  apartments,  the  entire  house  being 
leased  by  the  defendant  Shenk.  A  large  number,  if  not  all, 
of  the  apartments  were  subleased  by  the  defendant  Glasser. 

It  is  not  my  object  to  specify  in  detail  the  evidence  of  the 
unlawful  character  of  the  house.  It  is  sufficient  to  say  that 
we  have  carefully  examined  the  evidence  and  we  are  well 
satisfied  with  the  conclusion  of  the  jury  that  this  house  was 
frequented  by  prostitutes,  with  their  companions,  openly; 
that  there  was  much  disorder,  quarreling  and  improper 
language  used,  with  open  windows,  and  indecent  exposures 
before  windows  uncurtained,  at  different  times  of  the  day 
and  night.  We  are  satisfied  also  with  the  finding  of  the  jury 
that  both  defendants  had  knowledge  of  the  character  of  the 
house  and  its  inmates,  and  willfully  permitted  the  house  to 
be  so  maintained,  so  that  it  became  a  public  nuisance  as 
defined  by  law. 

The  defendant  Shenk  had  been  arrested  a  year  before 
upon  a  similar  charge,  at  which  time  four  women  residents 
of  his  house  were  arrested  and  convicted  as  public  prostitutes. 
The  prosecution  of  the  defendant  Shenk  was  not  pressed, 
however.  The  witness  Jones,  at  the  time  of  the  arrest  of 
the  defendant  Shenk,  told  him  that  there  had  been  no  improve- 
ment in  the  premises,  and  that  the  place  was  filled  up  again 
with  prostitutes  and  pimps  and  other  disorderly  characters, 
and  that  they  were  going  to  hold  him  responsible  to  clean 
that  building  out,  and  that  he  had  better  put  them  out  of 
there.  Shenk  replied:  "  I  will  put  nobody  out."  The  wit- 
ness Sutter  then  told  the  defendant  Shenk  that  he  had  better 
get  the  pimps  and  prostitutes  out  of  there,  to  which  Shenk 
made  no  reply.    This  also  was  sworn  to  by  the  witness  Sutter. 

These  two  witnesses  were  both  police  officers.  The  jury 
had  the  right  to  believe  their  testimony.    Shenk  for  a  part 
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of  the  time  had  an  apartment  in  the  building,  and  Glaaser 
lived  next  door  and  was  there  every  night.  The  use  of  the 
house,  therefore,  must  have  been  known  to  both  of  these 
defendants.  The  conviction  must  stand,  unless  in  the  coiuse 
of  the  trial  the  court  committed  some  error  which  in  the 
interest  of  justice  calls  for  a  new  trial  of  the  action. 

One  of  the  errors  claimed  is  the  refusal  of  the  court  to 
allow  defendants  to  show  by  the  janitor  of  the  building  that 
the  •janitor  had  received  instructions  concerning  the  conduct 
of  the  house  and  what  these  instructions  were.  Similar 
questions  w^re  put  to  the  elevatorman  and  the  haUman 
Bowen,  and  were  also  excluded,  and  it  was  claimed  on  the 
argument  that  the  defendants  desired  to  diow  by  these  men 
that  these  servants  were  instructed  to  notify  Shenk  of  any 
improper  use  of  the  apartments.  There  was  no  question  as 
to  whether  the  defendants  used  reasonable  care  in  the  conduct 
of  the  building  or  as  to  what  effort  they  made  to  ascertain 
its  use.  The  sole  questions  were,  first ,  as  to  the  actual  use; 
and  secondly y  as  to  the  actual  knowledge  of  the  defendants  as 
to  that  use.  If  the  defendants  had  been  allowed  to  show  any 
instruction  to  the  servants  to  report  to  the  defendants  any 
improper  use,  with  the  finding  upon  abundant  evidence 
that  the  apartments  were  improperly  used,  such  evidence 
would  have  shown  the  probability  of  such  information  having 
been  conveyed  to  the  defendants,  which  would  harm  the 
defendants  rather  than  help  them.  No  tenants  were  removed 
by  defendants  except  after  conviction  as  prostitutes.  If,  as 
has  been  found,  the  defendants  had  knowledge  of  an  improper 
use  of  the  premises,  instructions  to  their  servants  can  neither 
mitigate  nor  atone  for  their  unlawful  conduct,  nor  can  it 
avail  the  defendants  if  they  gave  instructions  to  their  servants 
not  to  permit  the  improper  use  of  the  premises  if,  to  their 
knowledge,  these  instructions,  if  given,  were  never  carried  out. 

One  witness  was  improperly  allowed  to  designatie  the 
action  of  the  defendant  Shenk  as  a  "  cover,"  when  Shenk 
tacked  a  paper  upon  the  door  of  one  of  the  apartments.  This 
was  the  inference  that  the  district  attorney  sought  to  draw 
from  the  act,  and  was  apparently  only  an  inference  which  it 
was  within  the  province  of  the  jury  to  draw,  and  it  is  hardly 
possible  that  this  apparent  inference  could  have  prejudiced 
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the  defendants  with  the  jury.  There  are  other  exceptions 
urged  to  the  admission  and  exclusion  of  evidence^  none  of 
which  deserve  serious  consideration^  as  they  are  all  trifling 
in  their  character. 

There  are  further  objections  made  to  the  charge  of  the 
court,  but  a  careful  reading  of  the  charge  would  indicate  that 
they  are  entirely  without  substantial  foundation.  It  appears 
all  through  the  trial  that  the  defendants  were  seeking  to 
arouse  a  prejudice  against  the  policemen's  evidence,  upon 
which  such  convictions  largely  must  rest.  One  question,  for 
example,  asked  of  a  policeman  witness  was  whether  he  was  a 
member  of  "  the  whore  house  squad."  It  was  not  only  the 
right  but  the  duty  of  the  trial  judge  to  so  conduct  the  trial 
as  to  avoid,  if  possible,  the  creation  of  any  undue  prejudice 
in  favor  of  the  defendants  as  against  policemen,  the  neces- 
sary witnesses  for  the  People.  While  in  this  endeavor  the 
trial  court  may  have  gone  further  than  was  necessary  in  his 
commendation  of  the  policemen  witnesses  and  of  the  police 
force  of  the  city  of  New  York,  and  of  their  right  to  strive 
for  advancement  in  the  service,  nevertheless  he  was  careful 
to  caution  the  jury  that  they  had  no  right  to  conmiit  perjury 
for  any  reason  or  to  be  corrupt  for  any  reason,  or  to  do  any 
wrongful  act. 

The  trial  court  repeatedly  in  his  charge  instructed  the  jurors 
that  they  were  the  sole  judges  of  all  questions  of  fact  and  of 
the  credibility  of  witnesses,  and  that  the  defendants  should  be 
given  the  full  benefit  of  any  reasonable  doubt.  We  are 
unable  to  find  in  the  charge  any  legal  error  or  any  attempt 
to  influence  the  jury  to  give  any  undue  consideration  to  the 
testimony  of  the  witnesses  for  the  People  or  to  create  any 
undue  prejudice  against  the  defendants  or  their  witnesses. 

The  bimien  of  the  appellants'  complaint  upon  this  appeal, 
however,  is  that  the  trial  was  so  conducted  by  the  court, 
both  by  his  interference  with  the  trial  in  asking  many  questions, 
and  by  the  nature  of  the  questions  asked  and  his  characteriza- 
tion of  the  evidence  of  the  witnesses,  that  it  amounted  to  a 
usurpation  by  the  court  of  the  functions  of  the  jury,  to  the 
material  prejudice  of  the  defendants  in  the  action.  While  the 
court  in  its  charge  to  the  jury  stated  that  he  had  not  intended 
to  indicate  in  any  way  his  opinion  upon  any  question  of  fact 
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in  the  case,  or  as  to  the  credibility  of  any  witnesses,  the  record 
indicates  that  whether  intentional  or  not,  the  conduct  of  the 
trial  is  subject  to  grave  criticism.  It  was  stated  by  counsel 
and  not  contradicted  that  the  trial  judge  himself  asked  ova: 
1,200  questions,  in  an  action  wherein  both  the  People  and  the 
defendants  were  represented  by  able  counsel.  An  interference 
to  this  extent  by  the  court  with  the  trial  of  a  case  was  clearly 
against  the  rules  of  proper  procedure  and  fair  play,  and  could 
not  have  existed  without  a  clear  indication  to  the  jury  as  to 
the  attitude  token  by  the  court,  both  in  respect  to  the  merits 
of  the  case  and  to  the  credibility  of  the  witnesses.  Moreover, 
the  questions  put  to  the  witnesses  and  the  comments  made 
upon  their  testunony  by  the  court  did  constitute  in  this  case 
an  unwarrantable  usurpation  of  the  province  of  the  jury. 
They  indicate  the  mind  and  bias  of  the  trial  judge  in  no 
doubtful  manner,  and  no  disavowal  of  such  intention  miade 
in  the  charge  could  disabuse  the  minds  of  the  jurors  of  the 
impression  created  by  such  action.  We  are  of  the  opinion 
that  the  defendants  have  just  cause  to  claim  a  mistrial  of  this 
case  from  the  conduct  of  the  trial  judge,  if  it  were  not  for  a 
fact  that  we  deem  to  be  a  waiver  upon  the  part  of  the  defend- 
ants' coimsel  of  the  right  to  a  new  trial  upon  such  ground. 
Near  the  end  of  the  trial,  the  court,  about  to  take  a  recess, 
admonished  the  twelfth  juror  that  he  was  not  to  talk  as  much 
as  he  did,  and  that  he  was  not  to  make  up  his  mind  until  the 
evidence  was  all  in.  Of  this  admonition  no  criticism  can 
be  made,  as  it  was  the  right  as  well  as  the  duty  of  the  trial 
judge  to  admonish  the  juror  if  he  was  misbehaving.  After 
such  admonition,  however,  the  court  said  to  the  defendants' 
counsel :  "  The  Court :  Now,  if  you  want  a  mistrial,  Mr.  Levy, 
you  can  have  it.  I  was  forced  by  the  conduct  of  this  man  to 
refer  to  him  not  only  to-day,  but  several  times.  If  you  want 
to  go  to  the  jury,  all  right.  If  not,  I  will  give  you  a  mistrial. 
Mr.  Levy:  That  places  counsel  in  a  very  embarrassing  situa- 
tion. The  Court:  You  want  a  mistrial,  or  you  don't? 
Mr.  Levy:  Certainly  not,  sir.  I  can  trust  this  jury."  It  is 
immaterial  upon  what  ground  the  court  was  willing  to  give  the 
defendants  a  new  trial.  Instead  of  taking  a  new  trial  the 
defendants,  through  their  counsel,  chose  to  proceed  with 
the  trial.    It  has  been  often  held  that  a  party  cannot  experi- 
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ment  with  the  court.  The  defendants  cannot  refuse  a  new 
trial  offered  and  take  their  chances  with  the  jury,  as  they 
did,  and  thereafter,  upon  an  adverse  verdict,  claim  error 
for  which  they  might  have  taken  a  new  trial  at  that  time. 
Defendants'  counsel  could  not  at  that  time  have  deemed 
his  case  to  have  been  seriously  prejudiced  by  the  trial  judge 
or  he  would  have  accepted  the  opportunity  for  a  retrial. 
It  is  not  improbable  that  the  defendants  deemed  that  their 
case  was  stronger  with  the  jury  by  reason  of  the  adverse 
attitude  of  the  trial  judge  during  the  trial.  But  whatever 
their  reason  for  refusing  to  accept  the  new  trial  thus  offered, 
after  they  had  taken  their  chance  with  the  jury  and  been 
beaten,  justice  does  not  require  the  granting  of  a  new  trial 
at  this  time  by  reason  of  any  hostile  attitude  of  the  court, 
a  remedy  for  which  was  thus  offered  them  and  refused. 

After  this  opportunity  so  given  at  a  time  when  the  trial 
was  nearly  finished,  there  was  nothing  in  the  conduct  of  the 
trial  which  would  prejudice  the  defendants  to  any  greater 
extent  and  for  which  this  judgment  must  be  set  aside.  The 
jury  was  fully  instructed  that  the  defendants  should  be 
given  the  benefit  of  all  reasonable  doubts,  and  that  the  deter- 
mination of  the  facts  was  entirely  within  their  province 
and  not  within  the  province  of  the  court  and  should  be  deter- 
mined without  any  reference  to  any  impression  which  may 
have  been  created  in  their  minds  by  any  act  of  the  court. 
The  guilt  of  the  defendants  was  so  clearly  shown  that  the 
jury  could  hardly  have  reached  a  different  conclusion  from  the 
one  expressed  by  their  verdict,  and  I  am  imable  to  find 
any  substantial  error  for  which  the  defendants  should  be  given 
another  chance  with  another  jury. 

The  judgment  of  conviction  should,  therefore,  be  affirmed. 

Clarke,  P.  J.,  Lauohlin,  Scott  and  Dowling,  JJ., 
concurred. 


Judgment  aflSrmed. 
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Nathan  Nanes,  Respondent,  v.  Peck  &  Mack  Co.,  Appellant. 

First  Department,  February  21,  1018. 

Bale  —  action  for  balance  due  for  gooda  sold  and  dellTcred  —  defense 
—  fraudulent  misrepreaentation  by  seller  as  to  coat. 

A  representation  that  goods  offered  for  sale  had  cost  the  seller  a  oertain 
amount  is  a  representation  of  fact  and  not  an  expression  of  oinnion  and 
if  it  was  false  and  was  fraudulently  made  and  relied  upon  by  the  buyer 
it  furnishes  a  basis  for  a  oounteroloim  in  an  action  by  the  seller  to  recover 
a  balance  alleged  to  be  due. 

Appeal  by  the  defendant,  Peck  &  Mack  Co.,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  19th  day  of  October,  1917,  upon  the  verdict  of  a  jury 
rendered  by  direction  of  the  court,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  29th  day  of  October,  1917| 
denying  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

The  judgment,  among  other  things,  dismissed  defendant's 
coimterclaim. 

Franklin  Bien,  for  the  appellant. 

Leon  SanderSf  for  the  respondent. 

DOWLING,  J.: 

This  action  was  brought  to  recover  a  balance  claimed 
to  be  due  for  goods  sold  and  delivered.  The  defendant 
interposed  an  answer  containing  a  coimterclaim  for  $4,588.99| 
based  on  allegations  that  plaintiff  had  falsely  represented  to 
defendant,  in  order  to  induce  it  to  pmxshase  the  goods,  wares 
and  merchandise  in  question  in  bulk,  at  the  price  of  $6,000, 

(a)  that  said  goods  had  cost  plaintiff  not  less  than  $8,500,  and 

(b)  that  the  market  value  of  said  goods  was  not  less  than 
$8,500.  Defendant  claims  that  it  relied  upon  said  repre- 
sentations and,  believing  them  to  be  true,  bought  the  goods  at 
the  price  of  $6,000,  paying  $3,000  on  accoimt  thereof,  whereas 
in  fact  said  representations  were  imtrue  and  were  made  to 
defraud  defendant,  and  in  fact  the  goods  in  question  (a)  had 
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not  cost  plaintiflf  the  sum  of  $8,500,  but  only  $3,911.01,  and 
(b)  were  not  of  the  fair  market  value  of  $8,500.  These 
misrepresentations  defendant  did  not  discover  imtil  after  it 
had  made  the  payment  on  account.  The  case  has  been 
treated  as  one  for  a  misrepresentation  as  to  market  value  only, 
and  as,  therefore,  coming  within  the  class  of  cases  of  so-called 
"  dealers'  talk,''  where  it  has  been  held  no  cause  of  action  for 
deceit  existed.  But  in  so  doing  the  allegation  of  a  misrepre- 
sentation as  to  the  cost  to  plaintiff  of  the  goods  in  question 
has  been  entirely  overlooked.  The  representation  that  the 
goods  offered  for  sale  in  bulk  had  cost  plaintiff  $8,500  was 
a  representation  of  a  fact,  not  an  expression  of  an  opinion, 
and  if  it  was  false,  fraudulently  made  and  rehed  upon  by 
defendant,  it  would  furnish  a  basis  for  recovery  under  the 
allegations  of  defendant's  counterclaim.  The  findings  of 
the  jury,  by  direction  that  plaintiff  was  entitled  to  recover  the 
balajxce  upon  the  purchase  price  of  the  goods  in  question,  is 
reversed,  as  is  the  dismissal  of  the  coimterclaim. 

The  judgment  and  order  appealed  from  will  be  reversed 
and  a  new  trial  ordered,  with  costs  to  appellant  to  abide 
the  event. 

Scott,  Lauohlin,  Smith  and  Davis,  JJ.,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to 
appellant  to  abide  event. 


Frederick  P.  Gilson,  Appellant,  v.  Leonora  L.  Airy,  also 
Known  as  Lottie  Gilson,  Respondent. 

First  Department,  February  21,  1918. 

Husband  and  wife  —  dlToroe  —  Talidity  in  thia  State  of  foreign 
deeree  of  divorce  —  annulment  of  marriage. 

A  deeree  of  divorce  granted  by  a  Missouri  court  to  the  husband  against 
the  wife  who  was  a  resident  of  this  State,  will  not  be  recognized  as  valid 
by  our  courts,  where  the  first  and  only  matrimonial  domicile  was  in  this 
State  where  the  parties  both  resided  at  the  time  of  their  marriage,  and 
the  defendant  did  not  subject  herself  to  the  jurisdiction  of  the  Missouri 
court  by  appearing  or  answering  in  the  action. 
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Hence,  such  a  decree  of  divorce  is  no  defense  in  an  action  to  secure  the 
annulment  of  a  second  marriage  contracted  by  the  defendant  therein 
upon  the  g:round  that  she  had  a  former  husband  still  living. 

Appeal  by  the  plaintiff,  Frederick  P.  Gilson,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
15th  day  of  December,  1917,  dismissing  the  complaint  on  the 
merits  upon  the  decision  of  the  court  after  a  trial  at  the  New 
York  Special  Term. 

Pavl  M.  CrandeUy  for  the  appellant. 

Harry  Saks  Hechheimer,  for  the  respondent. 
DOWLING,  J.: 

Plaintiff  commenced  this  action  to  secure  the  annulment  of 
his  marriage  to  the  defendant,  upon  the  ground  that  at  the 
time  of  entering  into  said  marriage  the  defendant  had  a  former 
husband  still  living. 

The  record  shows  that  defendant  was  married  to  Orin  W. 
Airy  at  Ossining,  in  the  State  of  New  York,  on  July  10,  1909. 
Defendant  then  resided  at  751  Putnam  avenue  in  the  borough 
of  Brooklyn,  city  of  New  York,  and  had  resided  there  for 
several  years.  Defendant's  recollection  is,  that  Airy  was 
then  residing  with  an  aunt  of  his  in  New  York,  but  at  what 
address  she  was  unable  to  tell.  After  the  marriage.  Airy  and 
defendant  lived  together  for  some  three  weeks,  as  husband  and 
wife,  at  a  boarding  house  in  Caton  avenue,  borough  of  Brook- 
lyn, city  of  New  York.  Then  he  was  called  to  Maryville, 
Mo.,  by  a  telegram  stating  that  his  mother  was  very  ill,  and 
his  wife  refused  to  go  with  him.  The  parties  never  lived 
together  thereafter,  nor  did  they  ever  meet  again,  after  their 
separation  about  August  1,  1909.  In  July,  1910,  Airy 
commenced  an  action  in  the  Circuit  Court  of  Jackson  county, 
State  of  Missoiui,  to  obtain  a  decree  of  divorce  upon  the  groimd 
of  desertion.  In  his  petition  Airy  set  forth  that  for  more 
than  a  year  preceding  the  filing  thereof  he  had  been  a  resident 
of  the  State  of  Missouri.  He  averred  that  his  wife  deserted 
him  on  July  20,  1909,  and  by  affidavit  set  forth  that  she  was  a 
non-resident  of  the  State  of  Missouri,  whereupon  he  obtained 
an  order  for  her  service  without  the  State  as  prescribed  by 
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chapter  21,  article  IV,  Revised  Statutes  of  Missouri.  (R.  S. 
Mo.  1909,  chap.  21,  art.  4,  §  1770  et  seq.,  vol.  1,  pp.  625-629.) 
By  virtue  thereof,  service  of  the  petition  and  summons  in  said 
action  was  made  on  defendant  herein,  personally,  on  February 
10,  1911,  at  her  home  751  Putnam  avenue,  in  the  borou^i 
of  Brooklyn,  city  of  New  York.  Defendant  did  not  appear 
or  answer  in  the  Missouri  action,  and  thereupon  Airy  obtained 
a  decree  of  absolute  divorce  from  defendant,  granted  by  said 
Circuit  Court  of  Jackson  coimty.  State  of  Missouri,  on  April  7, 
1911.  On  July  10,  1911,  defendant  was  married  to  the  plain- 
tiff herein  in  the  borough  of  Manhattan,  city  of  New  York, 
whereof  defendant  was  then  a  resident.  Plaintiff  then  resided 
at  Jersey  City,  in  the  State  of  New  Jersey.  Plaintiff  and 
defendant  lived  together  as  husband  and  wife  imtil  March  30, 
1917,  when  the  latter  left  the  former's  home.  This  action  was 
commenced  June  30,  1917.  All  the  foregoing  facts  are  proven 
without  contradiction.  It  thus  appears  that  when  defendant 
married  Airy  both  resided  in  the  State  of  New  York.  Their 
first  and  only  matrimonial  domicile  was  the  State  of  New 
York.  When  Airy  went  to  Missouri  defendant  remained  in 
the  State  of  New  York,  and  she  has  never  lived  in  the  State  of 
Missouri,  nor  even  been  within  that  State.  The  Missouri 
court  which  granted  the  decree  of  divorce  to  Airy  never 
obtained  jurisdiction  of  this  defendant,  for  Missouri  haji  never 
been  the  matrimonial  domicile  of  Airj'  and  defendant,  nor  the 
domicile  at  any  time  of  defendant  (both  of  which  domiciles 
were  within  this  State),  nor  had  service  been  made  in  that 
State,  nor  had  defendant  (still  a  resident  of  this  State)  subjected 
herself  voluntarily  to  its  jurisdiction  by  appearing  or  answering 
in  the  action.  It  follows  that  the  decree  of  divorce  in  favor  of 
Airy  will  not  be  recognized  as  valid  by  the  courts  of  this  State. 
{Haddock  v.  Haddock,  201  U.  S.  562;  O'Dea  v.  O'Dea,  101 
N.  Y.  23;  Olmsted  v.  Olmsted,  190  id.  458;  Williams  v. 
Williams,  130  id.  193;  AtherUm  v.  Atherton,  155  id.  129;  181 
U.  S.  155;  Ransom  v.  Ransom,  54  Misc.  Rep.  410;  aflfd., 
125  App.  Div.  915;  Bemey  v.  Adriance,  157  id.  628.) 
Therefore,  when  defendant  contracted  her  marriage  with  plain- 
tiff, she  still  had  a  former  husband  (Airy)  living  from  whom 
she  was  never  legally  divorced  and  plaintiff  is  entitled  to  the 
judgment  which  he  seeks,  declaring  the  marriage  between  him 
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and  defendant  void  and  annulling  the  same.  (Code  Civ.Proc. 
§  1743;  Dom.  Rel.  Law  [Consol.  Laws,  chap.  14;  Laws  of 
1909,  chap.  19],  §6.)* 

The  judgment  appealed  from  will  be  reversed,  with  costs  to 
appellant,  and  judgment  directed  in  favor  of  plaintiff  accord- 
ingly. The  following  findings  of  fact  are  hereby  reversed: 
'^  3  "  (in  so  far  as  it  finds  that  plaintiff  and  defendant  resided 
and  cohabited  together  in  said  city  of  New  York  ap  husband 
and  wife);  "  6,"  "  6,"  "  T'  and  "  8."  Also  the  conclusions 
of  ]&w  are  reversed  numbered  "  1/'  "  2  "  and  "  3."  The 
following  findings  of  fact  proposed  by  plaintiff  are  found: 
u  3  M  u  4  „  u  5  „  a  11  „  (in  so  far  as  trial  judge  refused  to  find 
same),  "  12  "  and  ''  14;"  also  the  proposed  conclusions  of  law 
numbered  "  1,"  "  2  "  and  *'  3." 

Clabke,  p.  J.,  Laughlin,  Page  and  Shearn,  JJ.,  concurred. 

Judgment  reversed,  with  costs,  and  judgment  ordered  for 
plaintiff  as  stated  in  opinion.    Order  to  be  settled  on  notice. 


EmL  Grossman  Manufacturing  Co.,  Inc.,  Appellant, 
Respondent,  v.  New  York  Central  Railroad  Company, 
Respondent,  Appellant,  Impleaded  with  MicmoAN  Central 
Railroad  Company,  Defendant. 

First  Department,  February  21,  1918. 

Carriera  —  oTldanM  not  aatabliahing  agreement  to  deliver  gooda 
within  certain  time  —  proof  improperly  received  aflorda  no  baaia 
for  amendment  of  pleadinga  to  conform  thereto  —  agreement 
with  ahipper  to  expedite  ahipment  at  regular  rates  in  violation  of 
Interatate  Commerce  Act  —  liability  of  carrier  under  biU  of  ladinf 
for  damage  to  gooda  in  tranait  —  conaequential  damage. 

In  an  action  by  a  shipper  against  a  carrier  for  failure  of  the  latter  to  deliver 
goods  shipped  ipiithin  a  certain  period,  evidenoe  held  insufficient  to  sustain 
a  finding  that  there  was  an  agreement  between  the  plaintiff  and  the 
defendant  by  which  the  latter  agreed  to  deliver  plainti£rs  goods  not 
later  than  a  certain  date. 

A  complaint,  alleging  an  agreement  by  the  defendant  to  deliver  a  shipment 
by  the  plaintiff  not  later  than  the  fourth  morning  following  receipt  thereof, 

*  Since  amd.  by  Laws  of  1915,  chap.  266.—  [Rbp, 

Digitized  by  VjOOQ IC 


Grossman  Manpg.  Co.,  Inc.,  v.  N.  Y.  C.  R.  R.  Co.    765 

App.  Dly.]  First  Department,  February,  1918. 

will  not  be  amended  at  the  trial  so  as  to  provide  that  the  agreement  was 
to  deliver  "  at  all  events  with  reasonable  dispatch  and  within  a  reasonable 
time,  "  in  order  to  oonform  the  pleadings  to  proof  which  had  been 
improperly  received  under  objection  and  exception. 

An  agreement  with  a  particular  shipper  to  expedite  a  shipment  at  legular 
rates,  where  no  rate  has  been  published  for  expediting,  is  a  discrimination 
and  a  violation  of  the  Interstate  Commerce  Act,  and  relief  thereon  will 
be  denied. 

The  rights  of  a  shipper  and  a  connecting  carrier  are  to  be  measured  solely 
by  the  bill  of  lading  issued  by  the  initial  carrier. 

Under  a  bill  of  lading  providing  that  the  amount  of  any  loss  or  damage 
for  which  any  carrier  is  liable  shall  be  computed  on  the  basis  of  the 
value  of  the  property  at  the  time  and  place  of  shipment,  the  shipper  is 
entitled  only  to  the  actual  damage  to  its  property,  and  not  to  any  conse- 
quential damage  arising  either  firom  its  delayed  delivery  or  from  an 
inability  to  use  it  for  any  period  of  time  because  of  its  damaged  condition. 

Cross-appeals  by  the  plaintifiF;  Emil  Grossman  Manu- 
factiiring  Co.,  Inc.,  and  by  the  defendant.  New  York  Central 
Railroad  Company,  from  a  judgment  of  the  Supreme  Court 
m  favor  of  the  plaintifif,  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  14th  day  of  June,  1916,  upon 
the  verdict  of  a  jury.  The  plaintiff  further  appeals  from  an 
order  entered  in  said  clerk's  office  on  the  20th  day  of  June, 
1916,  denying  its  motion  for  a  new  trial  made  upon  the  minutes. 

David  L.  PodeU  of  counsel  [Jacob  PodeU  with  him  on  the 
brief;  Harry  S.  WaUenatein,  attorney],  for  the  appellant, 
respondent. 

William  Mann  of  counsel  [Alex.  S.  Lyman,  attorney],  for 
the  respondent,  appellant. 

DowuNG,  J.: 

This  action  was  originally  brought  against  the  New  York 
Central  and  Hudson  River  Railroad  Company  (predecessor 
of  the  defendant  the  New  York  Central  Raihoad  Company) 
and  the  Michigan  Central  Railroad  Company,  hereinafter 
respectively  called  the  New  York  Central  and  the  Michigan 
Central.  The  complaint  set  forth  three  causes  of  action 
against  both  defendants.  It  was  alleged  therein  that  on  or 
about  August  25,  1913,  the  plaintiff  entered  into  an  agree- 
ment with  the  defendant  New  York  Central  whereby  the 
latter  agreed  to  ship  certain  machinery  belonging  to  the 
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plaintiff  from  its  factory  in  Detroit,  Mich.,  to  its  factory  in 
the  Bush  Terminal  Building,  borough  of  Brooklyn,  city  of 
New  York,  which  shipment  was  to  be  made  over  the  lines 
operated  and  controlled  by  the  defendants  herein;  that  the 
New  York  Central  through  its  duly  authorized  agent  under- 
took, promised  and  agreed  with  plaintiff  to  deliver  said 
machinery  safely  to  plaintiff  at  its  place  of  business  aforesaid 
in  the  city  of  New  York  upon  the  fourth  morning  following 
the  receipt  thereof  by  the  defendants  at  the  city  of  Detroit; 
that  the  defendants  were  informed  that  the  machinery  so 
to  be  shipped  was  especially  adapted  for  certain  work  relating 
to  the  manufacture  of  autombile  accessories  and  was  to  be 
used  by  plaintiff  in  its  business  in  New  York  and  that  its 
factory  therein  could  not  be  operated  without  the  use  of  the 
said  machinery;  that  said  machinery  was  delivered  on  or 
about  September  6,  1913,  in  perfect  condition,  by  plaintiff 
to  defendant  Michigan  Central  which  issued  receipts  therefor, 
whereby  it  agreed  to  deliver  the  same  to  plaintiff  at  the 
Bush  Terminal  Building  aforesaid,  said  shipment  to  be  made 
over  the  New  York  Central  lines.  The  first  cause  of  action 
then  avers  that  either  or  both  of  said  defendants  transported 
said  machinery  in  a  careless  and  negligent  manner,  allowing 
same  to  become  damaged  and  broken,  and  as  a  result  part  of 
the  shipment  arrived  at  the  Bush  Terminal  Building  in  a 
damaged  condition,  to  plaintiff's  damage  in  the  sum  of  $63.71. 
The  second  cause  of  action  avers  (in  addition  to  the  main 
allegations)  that  the  New  York  Central  had  stipulated  and 
agreed  with  plaintiff  to  deliver  said  shipment  not  later  than 
the  fourth  morning  after  the  receipt  thereof  by  defendants 
at  the  city  of  Buffalo  [so  in  original  complaint],  and  plaintiff, 
relying  upon  said  representations,  had  made  all  arrangements 
to  resume  the  work  of  its  factory  at  that  time,  and  as  a  result 
plaintiff  was  unable  to  operate  its  factory  during  eleven  days 
time  when  the  machinery  was  en  route,  and  thereby  suffered 
loss  and  damage  for  seven  days  over  and  above  the  agreed 
time  of  delivery,  to  its  damage  in  the  sum  of  $1,155.  The 
third  cause  of  action  (after  realleging  the  main  facts  set 
forth  in  the  other  two  causes  of  action)  contains  the  further 
averment  that  on  or  about  September  17,  1913,  the  machinery 
in  question  was  received  by  plaintiff  at  its  factory  in  the 
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borough  of  Brooklyn,  but  damaged  and  totally  unfit  for  use, 
by  reason  whereof  plaintiff  was  required  to  employ  mechanics 
to  repair  it,  which  repairs  were  not  fully  completed  imtil 
September  27,  1913,  during  which  time  plaintiff  was  unable 
to  use  the  machinery  to  its  loss  in  the  sum  of  $840. 

The  appellant  acknowledged  its  liability  in  the  sum  of 
$63.71,  being  the  claim  set  forth  in  the  first  cause  of  action, 
for  the  reason  that  the  proof  showed  that  the  machinery 
arrived  at  Suspension  Bridge  in  good  condition,  where  it 
passed  into  its  custody  and  the  appellant  was  imable  to  show 
how  or  where  it  was  damaged,  if  not  upon  its  own  lines  between 
Buffalo  and  New  York.  Upon  the  second  cause  of  action 
the  jury  found  in  favor  of  tiie  plaintiff  in  the  sum  of  $156. 
On  the  third  cause  of  action  the  jury  found  in  favor  of  the 
defendant.  Upon  the  trial  the  plaintiff  consented  to  a  dis- 
missal as  against  the  Michigan  Central,  conceding  it  had 
established  no  cause  of  action  against  it.  The  plaintiff  now 
appeals  from  the  finding  of  the  jury  on  the  third  cause  of 
action  in  favor  of  the  defendant  and  also  from  the  refusal  to 
allow  it  larger  damages  upon  the  second  cause  of  action  than  the 
sum  of  $156.  The  defendant  appeals  from  the  verdict  of  the 
jury  against  it  on  the  second  cause  of  action  in  the  sum  of  $156. 

The  plaintiff  endeavors  to  establish  its  claim  of  a  special 
agreement  by  the  New  York  Central  to  forward  the  goods  in 
question  from  Detroit  to  New  York  and  to  have  them  arrive 
there  not  later  than  the  fourth  morning  after  they  were  delivered 
to  it  at  Detroit,  by  the  testimony  of  Emil  Grossman,  president 
of  the  plaintiff,  who  claims  that  at  a  meeting  between  him 
and  Thomas  Newman,  soliciting  freight  agent  of  the  New 
York  Central,  held  at  the  plaintiff's  office  on  either  August 
twenty-fifth  or  twenty-sixth,  Grossman  told  Newman  that  the 
plaintiff  was  about  to  remove  its  entire  factory  and  abandon 
manufacturing  in  Detroit,  and  as  the  material  to  be  moved 
would  occupy  at  least  four  cars  and  as  delay  would  involve 
great  hardship  and  expense,  the  plaintiff  desired  to  send  its 
material  by  the  railroad  that  would  deUver  it  in  the  shortest  ^ 
time  possible.  Grossman  said  he  tried  to  have  Newman  agree 
to  get  the  freight  to  New  York  in  two  days,  but  while  the  lat- 
ter admitted  it  could  be  done,  he  said  he  would  not  undertake 
to  do  it,  and  finally  said  it  would  be  done  in  three  days  or 
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*'  at  least  on  the  fourth  morning.''  Grossman  said  that 
he  then  asked  Newman  to  put  the  agreement  in  writing.  This 
conversation  is  denied  by  Newman,  who  testified  that  no 
agreement  whatever  was  made,  but  that  Orossman  was 
looking  for  information  concerning  the  transportation  of  the 
freight  in  question  and  inquired  about  rates,  when  Newman 
said  that  the  time  for  transportation  would  be  approxintiately 
the  fourth  morning,  but  a  great  deal  depended  upon  Gross- 
man's getting  in  touch  with  the  Michigan  Central  in  Detroit 
and  arranging  for  the  prompt  forwarding  of  the  cars.  New- 
man said  that  Grossman  never  agreed  with  him  as  to  shipping 
the  freight  in  question,  but  the  only  conclusion  reached  was 
that  Newman  should  wire  a  representative  of  the  Michigan 
Central  in  Detroit  to  meet  Grossman  and  give  him  any  sug- 
gestions that  he  might  be  able  to  furnish,  and  in  fact  such  a 
representative  did  call  upon  Grossman,  as  Grossman  admits, 
and  as  the  result  of  that  call  the  goods  were  shipped  over  the 
Michigan  Central  and  a  bill  of  lading  issued  therefor  by  the 
Michigan  Central  which  the  plaintiff  accepted  and  as  to  which 
no  question  has  ever  been  raised.  Furthermore,  the  letter 
^ent  after  the  interview  between  Grossman  and  Newnmn, 
which  Grossman  relies  upon  as  corroborating  his  theory  that 
an  agreement  was  made  between  them,  is  in  direct  con- 
tradiction to  such  a  theory.  The  letter  is  signed  in  the  name 
of  the  general  eastern  freight  agent  of  the  New  York  Central, 
initialed  by  Newman,  refers  to  the  conversation  between 
Grossman  and  Newman,  and  shows  that  instead  of  any 
agreement  having  been  arrived  at  between  plaintiff  and  the 
New  York  Central,  through  their  respective  representatives, 
no  agreement  was  possible  at  that  time  as  the  rates  could  not 
be  quoted  until  the  classification  of  the  goods  to  be  shipped  was 
known.  Furthermore,  that  letter  stated  that  the  time  in 
transit  from  Detroit  to  the  Bush  docks  was  approximately 
the  fourth  morning,  but  gave  no  indication  that  any  agree- 
ment as  to  any  absolute  time  for  delivery  had  been  fixed. 
The  testimony  shows  that  Grossman  consulted  with  a  repre- 
sentative of  the  Michigan  Central  in  Detroit  with  reference 
to  the  shipment  of  these  goods,  n[iade  the  agreement  for 
plaintiff  with  the  Michigan  Central  for  their  shipment  from 
Detroit  to  the  Bush  Terminal  Building  in  Brooklyn,  delivered 
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the  goods  to  the  Michigan .  Central  at  Detroit,  received  its 
bill  of  lading  therefor  in  accordance  with  law,  made  out  upon 
the  form  of  the  Michigan  Central  and  signed  in  its  behalf  by 
its  agent,  and  had  no  further  dealings  of  any  kind  with  the 
New  York  Central.  The  plaintiff  accepted  this  biU  of  lading 
without  question,  and  proved  no  other  or  further  agreement. 
The  finding  of  the  jury,  therefore,  that  there  was  any  agree- 
ment between  the  plaintiff  and  the  New  York  Central  by  which 
the  latter  agreed  to  deliver  plaintiff's  goods  at  the  Bush 
Terminal  Building  not  later  than  the  fourth  morning  after 
their  receipt  in  Detroit  (or  at  any  other  time)  is  without 
evidence  to  sustain  it  and  is  reversed.  The  plaintiff  virtually 
conceded  that  it  had  failed  to  prove  such  an  agreement  as  it 
set  forth  in  its  complaint,  for  during  the  examination  of 
the  witness  Delgado  it  moved  to  amend  its  averments  as  to 
the  alleged  agreement  with  the  New  York  Central  so  that  such 
agreement  was  claimed  to  have  been  not  only  to  deliver  upon 
the  fourth  morning  following  receipt  thereof  by  the  defendant, 
but  also  ''  at  all  events  with  reasonable  despatch  and  within 
a  reasonable  time  from  the  date  that  the  same  was  delivered 
to  the  defendant  at  its  terminals  at  Detroit."  This  interjected 
an  entirely  new  issue  into  the  case  and  defendant's  objection 
to  the  allowance  of  the  amendment  should  have  been  sustained. 
It  was  error,  in  view  of  the  record,  to  permit  such  an  amend- 
ment. The  assigned  purpose  of  the  amendment  was  to 
conform  the  pleadings  to  the  proof,  but  the  proof  in  question 
had  been  improperly  received  under  objection  and  exception 
and  afforded  no  basis  for  the  alteration  in  the  pleadings.  The 
action  of  the  trial  court,  therefore,  in  allowing  this  amend- 
ment is  reversed. 

Furthermore,  there  is  neither  claim  nor  proof  that  this 
alleged  agreement  to  expedite  the  delivery  of  the  plaintiff's 
goods  was  based  upon  any  agreement  by  the  plaintiff  to  pay 
a  higher  rate  than  that  exacted  for  ordinary  shipments.  It  has 
been  held  that  a  carrier  who  agrees  to  expedite  a  shipment  in 
interstate  commerce  assumes  a  more  burdensome  liability 
and  can  exact  a  higher  rate  than  where  mere  carrier  liability 
exists;  that  an  interstate  carrier  can  assume  an  extra  liability 
for  expediting  provided  it  makes  and  publishes  a  rate  therefor 
App.  Div.— Vol.  CLXXXL       49 
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open  to  all;  and  that  an  agreement  with  a  particular  shipper 
to  expedite  a  shipment  at  regular  rates,  where  no  rate  has  been 
published  for  expediting,  is  a  discrimination  and  as  such  a 
violation  of  the  Interstate  Conunerce  Act  and  relief  on  the 
contract  will  be  denied.  (See  Chicago  &  AUon  R.  R.  Co. 
V,  Kirhy,  225  U,  S.  155;  Atchison,  etc.,  R.  Co.  v.  Robinson, 
233  id.  173.)  The  rights  of  the  parties  herein  are  to  be 
measured  solely  by  the  bill  of  lading  for  the  goods  issued  by 
the  Michigan  Central.  (Wells,  Fargo  &  Co.  v.  Netman-' 
Marcus  Co.,  227  U.  S.  469;  Reid  v.  American  Express  Co., 
241  id.  544;  D'  Utassy  v.  Barrett,  219  N.  Y.  420.)  Under  that 
bill  of  lading  the  New  York  Central  would  be  liable  to  plain- 
tiff for  the  damage  done  to  its  goods  while  in  process  of  ship- 
ment over  the  New  York  Central  lines  from  Buffalo  to  Brook- 
lyn. It  was  this  liability  which  the  New  York  Central 
recognized  when  it  admitted  liability  in  the  sum  of  sixty- 
three  dollars  and  seventy-one  cents  claimed  in  the  first  cause 
of  action,  being  the  actual  damage  done  to  the  plaintiff's 
goods  between  the  time  they  left  Suspension  Bridge  in  good 
order  and  arrived  in  Brooklyn  in  a  damaged  condition.  But 
that  is  the  only  amount  for  which  the  New  York  Central 
is  liable  under  the  bill  of  lading,  which  contains  a  provision 
that  the  amount  of  any  loss  or  damage  for  which  any  carrier 
is  liable  shall  be  computed  on  the  basis  of  the  value  of  the 
property  at  the  time  and  place  of  shipment;  and  using  that 
basis  for  the  computation  of  the  damage,  plaintiff  is  entitled 
only  to  the  actual  damage  to  its  property  and  not  to  any 
consequential  damage  arising  either  from  its  delayed  delivery 
or  from  an  inability  to  use  it  for  any  period  of  time  because 
of  its  damaged  condition. 

It  follows,  therefore,  that  the  judgment  appealed  from 
should  be  modified  by  deducting  therefrom  the  sum  of  $156 
awarded  upon  the  second  cause  of  action,  and  as  so  modified 
affirmed,  with  costs  to  the  respondent,  appellant,  New  York 
Central  Railroad  Company. 

Clakke,  p.  J.,  SMrrH,  Page  and  Sheabn,  JJ.,  concimed. 

Judgment  modified  as  stated  in  opinion,  and  as  modified 
affirmed,  with  costs  to  the  New  York  Central  Railroad 
Company.    Order  to  be  settled  on  notice. 


Digitized  by 


Google 


Habbr  v.  Orszag.  771 


App.  Div.]  First  Department,  February,  19ia 

Joseph  Haber,  Appellant,  v.  Alexander  Orszao,  Respondent. 
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Partnership  —  validity  of  agreement  creating  —  proTision  that  one 
partner  shall  not  be  liable  for  debts  incurred  by  the  other. 

An  adequate  and  unequivocal  written  agreement  establishing  a  partnership 
is  not  affected  by  a  provision  that  one  of  the  parties  shall  not  be  liable 
for  debts  or  liabilities  incurred  by  the  other  in  the  business. 

Said  parties  having  agreed  so  to  associate  themselves,  it  was  competent 
for  them  to  determine  how  the  profits  and  losses  should  be  apportioned. 

Appeal  by  the  plaintiflF,  Joseph  Haber,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in 
the  oflBce  of  the  clerk  of  the  county  of  New  York  on  the  16th 
day  of  October,  1917,  dismissing  the  complaint  at  the  close 
of  plaintiff's  case  upon  the  decision  of  the  court  after  a  trial 
at  the  New  York  Special  Term. 

Jacob  ZeUnko  of  counsel  [Lfcon  Sanders  with  him  on  the 
brief;  Leon  Sanders,  attorney],  for  the  appellant. 

Joel  Krone  of  counsel,  for  the  respondent. 

DOWLING,  J.: 

This  action  was  brought  for  the  dissolution  of  a  copartner- 
ship between  the  parties  herein  and  for  an  accounting  of  the 
partnership  affairs.  The  complaint  was  dismissed  upon  the 
erroneous  theory  that  the  parties  were  not  copartners.  The 
agreement  between  them  was  in  writing  and  constituted  them 
copartners  in  the  business  of  manufacturing  and  selling 
Himgarian  playing  cards.  They  repeatedly  characterize  them- 
selves in  the  agreement  as  copartners,  and  their  relation  as 
that  of  a  copartnership.  Every  clause  of  the  contract  demon- 
strates that  it  was  their  intention  to  form  a  copartnership, 
and  that  intention  they  effectuated  by  a  proper  and  adequate 
written  agreement.  The  fact  that  they  agreed,  among  other 
things,  that  plaintiff  herein  should  not  be  liable  for  debts  or 
liabilities  incurred  by  the  defendant  in  the  business,  did  not 
destroy  the  character  of  the  association  as  a  partnership. 
Having  agreed  so  to  associate  themselves,  it  was  competent 
for  them  to  determine  how  t£e  profits  and  losses  should  be 


Digitized  by 


Google 


772  Haas  r.  Newbkky. 


First  Department,  February,  19ia  [Vol.  181. 

apportioned.  The  case  of  Freeman  v.  Miller  (157  App.  Div- 
715),  relied  upon  by  the  court  below,  has  no  application  to 
the  case  at  bar.  In  that  case  there  was  no  written  agreement 
of  copartnership,  and  this  court  held  that  no  such  agreement 
had  been  proved  by  which  plaintiff  therein  was  to  have  an 
interest  in  the  business  or  in  the  profits  as  such,  but  merely 
a  compensation  for  his  services  to  be  measured  by  the  profits. 
Here  there  is  a  written,  unequivocal,  explicit  agreement  of 
partnership. 

The  following  findings  of  fact  are  reversed  as  being  abso- 
lutely without  evidence  to  support  them:  III,  IV  and  V; 
also  those  numbered  I  and  II  are  reversed  as  inadequately 
stating  the  terms  of  the  written  agreement.  The  conclusions 
of  law  are  also  reversed. 

The  judgment  appealed  from  will  be  reversed  and  a  new 
trial  ordered,  with  costs  to  appellant  to  abide  the  event. 

Scott,  Lauohlin,  Smith  and  Davis,  JJ.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event.     Order  to  be  settled  on  notice. 


Alan  Henry  Haas,  an  Infant,  by  Henry  L.  Haas,  His 
Guardian  ad  Litem,  Appellant,  v.  Harold  H.  Nbwbery, 
Respondent. 

First  Department,  February  21,  1918. 

Trial  —  action  for  personal  injuries  —  chaUenge  of  Juror  for  eatUM 
—  when  Juror  impartial. 

Where  during:  the  seleotion  of  the  jury  in  an  action  for  damages  claimed 
to  have  been  sustained  by  an  infant  who  was  run  over  by  defendant's 
automobile,  after  plaintiff  had  exhausted  all  his  peremptory  challenges, 
one  of  the  jurors  volunteered  the  statement  that  he  operated  a  car  and 
had  a  "  sort  of  prejudice  against  a  case  of  this  sort,"  and  asked  the  court 
to  excuse  him,  and  thereupon  he  was  challenged  for  cause  by  plaintifiTs 
counsel  and  his  examination  by  the  court  did  not  establish  that  he  vxndd 
decide  the  case  on  the  evidence  alone,  regardless  of  his  prejudices,  the 
challenge  should  have  been  sustained  and  the  refusal  so  to  do  constitutes 
reversible  error. 

A  juror  to  be  held  to  be  impartial  must  be  indifferent  as  he  stands  unswonu 
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Appeal  by  the  plaintiff,  Alan  Henry  Haas,  an  infant,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  oflSce  of  the  clerk  of  the  county  of  New  York 
on  the  16th  day  of  February,  1916,  upon  the  verdict  of  a  jury, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the 
19th  day  of  March,  1917,  denying  plaintiff's  motion  for  a 
new  trial  made  upon  the  minutes. 

George  B.  Class,  for  the  appellant. 

Fred  H.  Rees  of  coimsel  [Otto  D.  Parker,  attorney],  for 
the  respondent. 

DOWMNG,  J.: 

This  action  was  brought  to  recover  damages  claimed  to 
have  been  sustained  by  a  boy  under  eight  years  of  age  through 
defendant's  negligent  operation  of  his  automobile,  as  the 
result  of  which  the  boy  was  run  over,  sustaining  severe 
injuries.  During  the  selection  of  the  jury,  after  plaintiff  had 
exhausted  all  his  peremptory  challenges,  one  of  the  jurors 
volunteered  the  statement  that  he  operated  a  car  and  had 
a  "  sort  of  prejudice  against  a  case  of  this  sort "  and  asked 
the  court  to  excuse  him.  Thereupon  he  was  challenged  for 
cause  by  plaintiff's  counsel.  The  court  then  proceeded  to 
interrogate  him  as  follows:  "  Q.  You  think  you  have  a 
prejudice?  A.  Well,  I  have  a  sort  of  prejudice  against  this 
kind  of  case.  Q.  Is  it  such  a  prejudice  that  would  prevent 
you  from  rendering  a  fair  and  impartial  verdict  on  the 
evidence?  A.  In  a  case  of  this  kind.  Q.  I  ask  you  on  what 
ground  do  you  base  your  prejudice?  A.  I  drive  through  the 
city  streets  so  considerably,  and  I  come  in  contact  with 
children  playing  around  the  streets.  Q.  Do  you  not  recognize 
that  every  case  must  stand  upon  its  own  merits;  that  some 
men  may  be  negligent;  that  some  may  be  careful,  and  the 
mere  fact  of  experience  in  going  through  our  streets  would 
preclude  hundreds  of  men  from  sitting  on  juries?  Notwith- 
standing your  experience,  do  you  not  think,  if  you  took  an 
oath  here  as  a  juror,  you  could  listen  to  the  evidence  and 
decide  it  on  the  evidence,  fairly  and  justly  to  the  best  of  your 
abiKty?  A.  Yes.  Q.  You  could  do  that?  A.  Yes.  The 
Court:   Swear  the  jury.    Mr.  Class:   I  take  an  exception." 
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The  challenge  interposed  should  have  been  sustamed  by 
the  trial  court,  and  the  refusal  so  to  do  constitutes  reversible 
error.  The  rule  of  law  is,  and  always  has  been,  that  the 
juror  to  be  held  to  be  impartial  must  be  '^  indifferent  as  he 
stands  unsworn/'  (Co.  litt.  155b.)  The  examination  of 
the  juror  in  question  shows  that  he  never  withdrew  his 
admission  that  he  entertained  a  prejudice  of  some  kind  against 
an  action  to  recover  damages  for  injuries  caused  by  an 
automobile,  because  of  his  own  experience  as  a  driver  of  a 
car,  and  the  court  itself  recognized  that  the  prejudice  was 
still  existent,  even  though  it  substituted  the  word  "  experience  " 
therefor  in  its  question.  Nor  was  the  final  part  of  the  question 
whether  the  juror  would  decide  the  case  on  the  evidence 
alone,  regardless  of  his  prejudice,  but  whether  he  could  so 
decide.  This  left  the  matter  of  the  juror's  attitude  towards 
the  litigant  so  uncertain  and  problematical  that,  even  apart 
from  the  objection  that  his  impartiality  was  dependent  on 
his  being  accepted  and  sworn  as  a  juror,  he  should  not  have 
been  accepted  and  the  challenge  should  have  been  sustained. 

The  judgment  and  order  appealed  from  will,  therefore, 
be  reversed  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 

Scott,  Laughun,  Smfph  and  Davis,  JJ.,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to 
appellant  to  abide  event. 


John  H.  Wiebiers,  Inc.,  Respondent,  v.  The  Aiosbican 
FiDELmr  Company,  Appellant. 

First  Department,  February  1,  1918. 

Ing urance  —  indemnity  —  injury  to  employee  operating  a  machine 
upon  wliich  it  is  forbidden  by  section  98  of  Labor  Law  that  he 
shall  work  if  under  sixteen  years  of  age  —  question  of  age  for 
the  Jury. 

Where  a  iwlioy  insuring  plaintiff  against  loss  from  the  liability  imposed 
by  law  for  damages  for  personal  injuries  suffered  by  any  employee  of 
the  insured  states  that  it  does  not  cover  loss  or  expense  for  injuries 
caused  to  or  by  any  one  employed  by  the  insured  contrary  to  law  and 
in  an  action  on  the  policy  it  appears  that  the  employee  who  was  injured 
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was  employed  by  plaintiff  in  operatiiig  a  machine  upon  which  it  is 
forbidden,  by  section  93  of  the  Labor  Law,  that  an  infant  under  sixteen 
years  of  age  shall  be  employed,  the  question  of  the  employee's  age  is 
for  the  jury. 

Appeal  by  the  defendant,  The  American  Fidelity  Company, 
from  an  order  of  the  Supreme  Comi;,  made  at  the  New  York 
Trial  Term  and  entered  in  the  oflSce  of  the  clerk  of  the  county 
of  New  York  on  the  7th  day  of  June,  1917,  granting  plaintiflf's 
motion  for  a  reargument  of  its  motion  to  set  aside  the  verdict 
herein  and  for  a  new  trial,  and  granting  its  motion  to  set  aside 
the  verdict  and  for  a  new  trial. 

Joseph  M.  Proskauer  of  counsel  [Elkua,  Oleason  &  Pros-^ 
kaueVj  attomejrs],  for  the  appellant. 

Maurice  B.  Blumenthdl  of  counsel  [Maurice  B.  &  Daniel 
W.  Blumenthaly  attorneys],  for  the  respondent. 

Scott,  J.: 

The  action  is  brought  upon  a  policy  of  liability  insurance 
which  purported  to  insure  plaintiff  against  loss  from  the 
liability  imposed  by  law  for  damages  for  bodily  injiuries 
accidentally  suffered  by  any  one  of  the  employees  of  the 
insured.  The  plaintiff  had  been  sued  by  one  of  its  employees 
so  injured,  and  after  a  trial  had  been  cast  in  damages,  which  it 
now  seeks  to  recover. 

The  policy  contains  a  clause  limiting  the  liability  of  the 
insurer  as  follows:  "  This  policy  does  not  cover  loss  or  expense 
for  injuries  or  death  ♦  *  *  caused  to  or  by  any  person 
employed  by  the  insured  contrary  to  law/'  It  appeared  that 
the  employee  who  was  injured  was  employed  by  plaintiff  in 
operating  a  machine  upon  which  it  is  forbidden  by  the  Labor 
Law  (Consol.  Laws,  chap.  31  [Laws  of  1909,  chap.  36],  §  93, 
as  amd.  by  Laws  of  1910,  chap.  107)  that  an  infant  under 
sixteen  years  of  age  shall  be  employed,  and  the  defendant 
asserted  and  undertook  to  show  that  the  injured  employee  was 
in  fact,  at  the  time  he  was  injiured  in  July,  1913,  imder  the 
prescribed  age.    This  became  the  crucial  point  in  the  case. 

It  appeared  that  this  same  question  with  others,  had  been 
litigated  in  the  action  between  the  injiured  employee  and 
this  plaintiff,  and  the  trial  justice  was  induced  to  direct  a 
verdict,  in  the  present  case,  against  the  plaintiff  upon  the 
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theory  that  the  fact  that  the  employee  was  under  sixteen 
years  of  age  was  res  adjvdicaia  as  between  the  parties  to  this 
action.  Upon  reflection  the  learned  justice  was  quick  to 
see  that  this  ruling  was  erroneous,  and  promptly  granted 
plaintiff's  motion  to  set  aside  the  verdict  and  for  a  new  trial. 
It  is  from  that  order  that  this  appeal  is  taken. 

The  defendant,  appellant,  now  concedes  that  the  verdict 
was  directed  in  its  favor  upon  an  erroneous  theory,  but  insists 
that  there  was  another  ground  upon  which  the  verdict  should 
have  been  directed,  and  consequently  that  it  was  properly 
directed,  notwithstanding  the  reason  given  for  that  direction 
was  admittedly  erroneous. 

The  only  direct  evidence  as  to  the  employee's  age  was 
that  given  by  his  father  who  swore  as  to  the  date  of  his  son's 
birth,  notwithstanding  that  he  was  totally  unable  to  testify 
as  to  the  date  of  birth  of  any  other  one  of  his  six  children. 
He  claimed  that  his  recollection  was  refreshed  by  looking  at  a 
paper  which  was  not  made  out  by  himself  and  was  properly 
excluded  as  evidence.  The  appellant  relies  upon  a  single 
sentence  excerpted  from  the  opinion  of  the  Court  of  Appeals 
in  HvU  V.  Littauer  (162  N.  Y.  569,  572)  to  the  effect  that 
where  "  the  evidence  of  a  party  to  the  action  is  not  contrar 
dieted  by  direct  evidence,  nor  by  any  legitinaate  inferences 
from  the  evidence,  and  it  is  not  opposed  to  the  probabilities; 
nor,  in  its  nature,  surprising  or  suspicious,  there  is  no  reason 
for  denying  to  it  conclusiveness."  It  is  argued  that  if  this  be 
the  rule  applicable  to  the  evidence  of  a  party,  it  is  equally 
applicable  to  that  of  a  person  not  a  party,  and  not  directly 
interested  in  the  result.  The  opinion  from  which  we  have 
quoted  was  written  in  a  case  in  which  it  had  been  strenuously 
contended  that  it  was  always,  and  under  all  circumstances, 
erroneous  to  direct  a  verdict  upon  the  uncorroborated  testi- 
mony of  a  party  or  of  one  interested  in  the  event,  and  the 
sentence  quoted  was  designed  to  negative  this  too  broad 
claim.  The  rule  thus  enimciated  is,  however,  surroimded 
by  many  limitations  not  only  in  the  case  in  which  it  was  stated, 
but  in  many  other  cases  decided  by  the  C!ourt  of  Appeals. 
In  the  very  case  quoted  from  Judge  Gray  says,  respecting  the 
evidence  of  such  a  witness:  "  If  the  evidence  is  possible  of 
contradiction   in   the   circumstances;    if  its  truthfulness  or 
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accuracy  is  open  to  a  reasonable  doubt  upon  the  facts  of  the 
case,  and  the  interest  bf  the  witness  furnishes  a  proper  ground 
for  hesitating  to  accept  his  statements,  it  is  a  necessary  and 
just  rule  that  the  jury  should  pass  upon  it."  In  Gordon  v. 
Ashley  (191  N.  Y.  186,  193)  the  court  said,  speaking  of  the 
evidence  of  an  uncontradicted  witness:  '^  If  a  fair  argument 
can  be  made  against  the  probability  of  his  story,  his  credibility 
presents  a  question  for  the  jury.  Even  if  they  do  not  think 
that  he  intended  to  speak  falsely,  still  they  may  reject  his 
testimony  if  they  are  satisfied  that  he  was  mistaken  owing 
to  interest,  bias,  a  defective  memory  or  any  other  reason 
springing  from  the  evidence." 

In  the  case  before  us  there  are  many  things  in  the  testimony 
of  the  employee's  father  which  call  for  the  application  of  the 
exceptions  to  the  rule  relied  upon  by  appellant,  rather  than  of 
the  rule  itself.  It  is  not  necessary  to  point  them  out  here. 
It  is  sufficient  to  say  that,  in  our  opinion,  the  question  of  the 
employee's  age  was  one  which  should  have  been  submitted 
to  the  jury. 

The  order  appealed  from  is  affirmed,  with  costs. 

Clarke,  P.  J.,  Laughlin,  Page  and  Shearn,  JJ.,  concurred. 
Order  affirmed,  with  costs. 


The  People  of  the  State  op  New  York  ex  rel.  Postal 
Telegraph-Cable  Company,  Respondent,  v.  State  Board 
OF  Tax  Commissioners,  Appellant,  and  the  Cny  op  New 
York,  Intervenor,  Appellant. 

First  Department,  February  15,  1918. 

Tax  —  telegraphs  and  telephones  —  taxation  of  franchise  of  telegraph 
company  incorporated  under  chapter  266  of  the  Laws  of  1848, 
as  amended  —  effect  of  granting  of  subsequent  license  to  said 
company  under  Post  Roads  Act  —  enforcement  of  coUection  of 
tax. 

The  right  granted  by  the  State  to  a  telegraph  company  incorporated  under 
chapter  265  of  the  Laws  of  1848,  as  amended,  to  occupy  the  streets  and 
navigable  waters  within  the  limits  of  the  city  of  New  York,  constitutes 
a  special  franchise  taxable  as  real  property  under  the  Tax  Law. 
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A  lioenae  given  to  said  oompany  under  the  Federal  Post  Roads  Act  to  use  the 
facilities  whioh  had  been  granted  by  the  State,  and  giving  the  further 
right  to  extend  such  facilities  upon  the  post  roads  in  other  States,  gave  to 
said  company  no  property  rights  in  the  streets  and  did  not  destroy  the 
special  franchise  granted  by  the  State,  but  supplemented  it,  and,  therefore* 
did  not  affect  the  right  of  the  State  to  tax  said  franchise. 

The  enforcement  of  the  tax  on  such  a  special  franchise,  pursuant  to  section 
306  of  the  Tax  Law  by  sequestration  or  by  action  at  law,  will  not  violate 
the  Post  Roads  Act. 

Appeal  by  the  defendant^  State  Board  of  Tax  Commis- 
sioners^ and  by  the  intervenor,  the  City  of  New  York,  from 
an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  1st  day  of  Jime,  1917,  reducing  the  assess- 
ment for  purposes  of  taxation  of  certain  special  franchises 
in  the  boroughs  of  Manhattan,  The  Bronx  and  Brooklyn 
owned  by  the  relator. 

Martin  Saxe  of  counsel  [CharUs  R.  McSparren  with  him 
on  the  brief;  Merton  E.  Lewis,  Attomey-Generdl],  for  the 
defendant,  appellant. 

William  H.  King  of  counsel  [Addison  B.  Scoville  with  him 
on  the  brief;  Lamar  Hardy,  Corporation  Counsel],  for  the 
intervenor,  appellant. 

D-Cady  Herrick  of  counsel  [William  W.  Cook,  Henry  G. 
Fritsche  and  George  H.  Mallory  with  him  on  the  brief;  Henry 
G.  Fritsche,  attorney],  for  the  respondent. 

Page,  J.: 

The  proceeding  was  instituted  by  petition  for  and  allowance 
of  a  writ  of  certiorari  by  the  Postal  Telegraph-Cable  Com- 
pany, to  review  assessments  levied  by  the  State  Board  of 
Tax  Commissioners  for  the  year  1912  against  the  special 
franchises  of  the  relator  in  the  various  boroughs  of  the  city 
of  New  York.  For  the  purposes  of  the  trial  the  parties 
entered  into  a  stipulation  whereby  the  relator  waived  the 
issue  of  overvaluation  raised  in  its  petition,  and  agreed  not  to 
contest  the  assessment  on  the  relator's  tangible  properties 
in  the  streets,  highways,  public  places  and  public  waters  of 
the  city  of  New  York,  and  not  to  contest  the  assessment  on 
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relator's  intaoigible  properties  in  the  streets,  highways,  public 
places  and  public  waters  on  the  ground  of  overvaluation  but 
that  the  same  may  be  contested  on  the  ground  of  ill^ality, 
as  set  forth  in  paragraph  5,  which  reads  as  follows:  "  That 
the  sole  issue  to  be  tried  herein  is  whether  in  view  of  the  Post 
Roads  Act  (U.  S.  Revised  Statutes,  Sections  3964,  5263  to 
6269  and  Chapter  9  of  Volume  23  of  the  U.  S.  Statutes  at 
Large*)  the  relator's  franchise  rights,  authority  or  permission  to 
construct,  maintain  or  operate  its  telegraphic  properties  and 
appurtenances  in  streets,  highways,  public  places  or  public 
water  in  the  City  of  New  York  are  subject  to  taxation  by  the 
State  Board  of  Tax  Commissioners  imder  the  provisions  of  the 
Tax  Law  of  the  State  of  New  York." 

The  parties  do  not  agree  upon  the  effect  and  meaning 
of  this  stipulation,  the  relator  claiming  that  it  has  the  right 
to  review  the  assessment  upon  the  ground  that  its  sole  right 
to  use  the  streets,  highways,  public  places  and  public  waters 
is  derived  from  its  permission  to  use  the  same  from  the  United 
States  government,  by  virtue  of  its  acceptance  of  the  terms 
and  conditions  of  the  ''  Post  Roads  Act,"  and  also  to  have  the 
assessment  declared  illegal  on  the  ground  that  what  is  termed 
by  coimsel  its  Federal  franchise  was  included  in  the  assess- 
ment together  with  its  State  special  franchise,  while  the 
defendants  claim  that  the  sole  question  to  be  considered  is 
whether  this  so-called  Federal  franchise  has  superseded  the 
State  special  franchise  so  that  there  is  no  special  franchise 
that  is  subject  to  taxation  by  this  State.  It  is  cbnceded  that 
the  State  would  have  no  power  to  tax  a  Federal  franchise. 
Interpreting  the  stipulation  in  connection  with  the  petition 
of  the  relator,  the  construction  placed  on  the  stipulation  by 
the  defendants  would  seem  to  be  correct.  Subdivision  2  of 
the  petition  reads  as  follows:  "  That  the  valuation  or  assess- 
ment of  $366,000  so  made  as  aforesaid,  excepting  therefrom 
the  tangible  property  of  your  petitioner  (in  value  $135,061) 
situated  in,  upon,  under  or  above  any  streets,  highways  or 
public  places  in  the  said  City  of  New  York,  was  entirely  based 
upon  the  value  of  franchises,  rights,  authority  or  permission 
that  were  not  granted,  had  or  enjoyed  from  the  State  of  New 

♦See  p.  3.— [Rep. 
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York  or  the  City  of  New  York,  but  were  granted,  had  and 
enjoyed  from  the  United  States  Government,  and  from  the 
owner  of  the  fee  of  the  adjoining  premises." 

As  all  the  issues  are  waived  by  the  stipulation  »cept  that  of 
the  illegality  of  the  assessment  upon  the  grounds  set  forth  in 
paragraph  5,  it  would  appear  to  have  been  the  intention  that 
the  sole  issue  should  be  that  specified  in  paragraph  5.  In  my 
opinion  there  is  no  practical  difficulty  presented  by  the  differ- 
ence of  construction  of  the  stipulation. 

The  relator  was  incorporated  under  the  name  of  the  New 
England  Telegraph  Company  on  the  10th  day  of  August, 
1883,  under  and  piu^uant  to  an  act  of  the  Legislature  of 
the  State  of  New  York  passed  April  12,  1848  (Laws  of  1848, 
chap.  265),  entitled:  "  An  act  to  provide  for  the  incorporation 
and  regulation  of  telegraph  companies  "  and  the  acts  amend- 
atory thereof  and  supplementary  thereto,  as  stated  in  the 
certificate  of  incorporation  for  the  purpose  of  constructing 
a  line  or  lines  of  aerial  or  imderground  wires  of  telegraph 
from  and  to  points  within  this  State,  and  for  the  purpose  of 
owning,  constructing,  using  and  maintaining  a  line  or  lines 
of  aerial  oi*  undergroimd,  electric  telegraph  within  and  partly 
beyond  the  limits  of  this  State,  and  for  the  purpose  of  owning 
interests  in  such  a  line  or  lines  of  electric  telegraph  and  any 
grants  therefor.  It  was  further  stated:  "  The  general  route 
of  the  line  of  telegraph  of  said  association  and  the  points 
to  be  connected  are  as  follows,  viz. :  from  a  main  office  in  the 
vicinity  of  the  Produce  Exchange  in  the  City  of  New  York, 
in  the  State  of  New  York,  to  other  points  in  said  City  where 
branch  offices  of  the  said  Association  may  be  established, 
and  from  such  offices  along,  across,  over  and  imder  streets  and 
avenues  and  over  buildings  in  said  City  to  and  into  buildings 
therein  so  as  to  connect  such  buildings  with  the  offices  of  the 
Association,  and  to  connect  all  such  offices  with  each  other, 
and  also  to  connect  the  City  of  New  York  with  other  cities 
in  said  State  of  New  York  and  with  various  points  within 
such  cities  and  with  cities  in  other  States  and  more  par- 
ticularly with  the  City  of  Bangor  in  the  State  of  Maine." 

By  section  5  of  the  act  of  1848  and  chapter  471  of  the 
Laws  of  1853  a  company  incorporated  under  said  act  was 
authorized  to  construct  lines  of  telegraph,  and  to  erect  and 
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construct,  from  time  to  time,  the  necessary  fixtures  for  such 
lines  of  telegraph  upon,  over  or  under  any  of  the  public  roads, 
streets  and  highways,  and  through,  across  or  imder  any 
of  the  waters  within  the  limits  of  this  State,  provided  the 
same  shall  not  be  so  constructed  as  to  incommode  the  public 
use  of  said  roads  or  highways,  or  injuriously  interrupt  the 
navigation  of  said  waters;  and  the  further  right  was  given 
to  exercise  the  right  of  eminent  domain  and  acquire  the  right 
to  erect  and  construct  suqji  fixtures  over  other  lands.  The 
grant  of  such  a  right  to  occupy  public  roads,  streets,  highways 
and  the  public  waters  when  included  in  the  act  of  incorporation, 
with  leave  to  construct  and  operate  a  telegraph  line  over, 
under  or  upon  the  same,  constitutes  a  special  franchise 
grant  direct  from  the  State  to  the  corporation.  {People 
ex  rel.  Harlem  River  &  Port  Chester  B.  B.  Co.  v.  Tax 
Commissioners^  215  N.  Y.  507,  511.)  A  franchise  which 
authorizes  a  company  to  use  the  public  streets  for  the  purpose 
of  constructing,  maintaining  and  operating  therein  tangible 
property  used  in  its  business  '^  operates  to  create  a  franchise 
by  which  is  vested  in  the  corporation  receiving  it  a  per- 
petual and  indefeasible  interest  in  the  land  constituting  the 
streets  of  a  municipality."  (Ghee  v.  Northern  Union  Gas  Co. 
158  N.  Y.  510,  513.)  Such  a  franchise  is  property  which 
cannot  be  destroyed  or  taken  away  without  compensation 
and  sm^ves  even  the  dissolution  of  the  corporation,  by  a 
repeal  of  its  charter.  {People  v.  O'Brieny  111  N.  Y.  1.) 
These  special  franchises  being  property  rights,  must  be  either 
real  or  personal  property  and  as  they  are  interests  in  and 
appurtenant  to  land  are  real  property,  and  are  correctly  so 
classified  in  the  Tax  Law  of  this  State  (Cons.  Laws,  chap.  60 
[Laws  of  1909,  chap.  62],  §  2,  subd.  3),*  and  are  taxable  as  all 
other  real  estate  (Id.  §  3). 

The  relator  argues  that  because  the  subsequent  license  was 
granted  to  it  by  the  United  States  government  to  construct, 
maintain  and  operate  lines  of  telegraph  through  or  over 
post  roads,  and  over,  imder  or  across  navigable  streams 
or  waters  of  the  United  States,  the  special  franchise  there- 

*  Now  Tax  Law,  §  2,  subd.  6,  as  amd.  by  Laws  of  1916,  ohap.  323. — 
[Rbp. 
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tofore  granted  by  the  State  became  a  nullity.  This  leads  to 
a  determination  of  the  scope  and  effect  of  the  Federal  license, 
and  to  what  extent  the  United  States  government  could, 
imder  the  Constitution,  thus  appropriate  the  public  highways 
of  a  State,  or  the  streets  of  a  municipality,  when  the  highways 
and  streets  were  owned,  constructed  and  maintained  by  the 
State  or  municipality.  For  if  such  power  has  been  delegated 
to  Congress  the  exercise  of  such  power  suspends  and  overrides 
all  State  statutes  with  which  it  is  in  conflict  (Penaacola  Tel. 
Co.  v.  Western  Urnon  Tel.  Co.,  96  U.  S.  1, 9),  and  the  subject  is 
effectively  removed  thereafter  from  State  interference,  for  the 
Constitution  of  the  United  States  and  the  laws  n:iade  pur- 
suant thereof  are  the  supreme  laws  of  the  land.  (U.  S. 
Const,  art.  6,  cl.  2.)  Congress  has  power  "  to  regulate  com- 
merce with  foreign  nations  and  among  the  several  States  " 
(U.  S.  Const,  art.  1,  §  8,  subd.  3),  and  "  to  establish  post 
offices  and  post  roads."  (Id.  subd.  7.)  Pursuant  to  this 
authority  Congress  has  provided  by  section  3964  of  the  United 
States  Revised  Statutes:  '^  The  following  are  established  post- 
roads:  All  the  waters  of  the  United  States,  during  the  time 
the  mail  is  carried  thereon.  All  railroads  or  parts  of  railroads 
which  are  now  or  hereafter  may  be  in  operation.  *  *  * 
AU  letter-carrier  routes  established  in  any  city  or  town  for 
the  collection  and  delivery  of  mail  matters,"  and  by  act  of 
March  1,  1884,  further  provided:  "  That  all  public  roads  and 
highwa3r8  while  kept  up  and  maintained  as  such  are  hereby 
declared  to  be  post  routes."  (23  U.  S.  Stat,  at  Large,  3,  chap. 
9.)  The  words  "post-roads"  and  "post  routes"  as  above 
used  are  clearly  intended  to  be  synonymous.  {Western 
Union  Tel.  Co.  v.  Penn.  R.  B.,  195  U.  S.  540,  557;  Western 
Union  Tel  Co.  v.  Richmond,  224  id.  160,  165;  New  England 
Telegraph  Co.  v.  Town  of  Essex,  206  Fed.  Rep.  926,  931.) 
Therefore,  Congress  has  made  all  the  streets  of  New  York  city 
and  the  public  roads,  highways  and  navigable  waters  within 
this  State  post  roads. 

On  the  24th  of  July,   1866,  the  Congress  of  the  United 
States  passed  an  act  which,  among  other  things,  provided: 
"  That  any  telegraph  company  now  organized,  or  which  may 
hereafter  be  organized  under  the  laws  of  any  State  in  this' 
Union,  shall  have  the  right  to  construct,  maintain,  and  operate 
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lines  of  telegraph  through  and  over  any  portion  of  the  public 
domain  of  the  United  States,  over  and  along  any  of  the 
military  or  post  roads  of  the  United  States  which  have  been 
or  may  hereafter  be  declared  such  by  act  of  Congress, 
and  over,  under,  or  across  the  navigable  streams  or  waters 
of  the  United  States:  Providedy  That  such  lines  of  telegraph 
shall  be  so  constructed  and  maintained  as  not  to  obstruct 
the  navigation  of  such  streams  and  waters,  or  interfere  with 
the  ordinary  travel  on  such  military  or  post  roads.*'  It  was 
further  provided:  "  That  the  United  Sta.tes  may  at  any  time 
after  the  expiration  of  five  years  from  the  date  of  the  passage 
of  this  act,  for  postal,  military,  or  other  purposes,  purchase  all 
the  telegraph  lines,  property,  and  effects  of  any  or  all  of  said 
companies  at  an  appraised  value  *  *  *.  That  before  any 
telegraph  company  shall  exercise  any  of  the  powers  or 
privileges  conferred  by  this  act,  such  company  shall  file  their 
written  acceptance  with  the  Postmaster-General  of  the  restric- 
tions and  obligations  required  by  this  act."  (14  U.  S.  Stat,  at 
Large,  221, 222,  chap.  230,  §§  1,3, 4;  U.  S.  R.  S.  §  5263  et  seq.) 

On  July  26,  1884,  the  relator  duly  accepted  the  provisions 
of  the  act  of  1866.  It  becomes  necessary  to  determine  the 
extent  and  limitations  of  the  license  thus  acquired  from  the 
United  States  government.  The  United  States,  by  the 
passage  of  the  Post  Roads  Act,  acquired  no  right  to  the  fee 
of  the  streets  or  roads,  nor  any  property  right  therein.  To 
so  hold  would  render  the  act  imconstitutional.  The  streets 
and  highways  when  owned  by  a  State  or  municipality  are, 
with  respect  to  the  United  States,  private  property  of  which 
they  could  not  be  deprived  except  by  due  process  of  law, 
and  upon  a  just  compensation.  (See  U.  S.  Const.  5th 
Amendt. ;  State  Const,  art.  1,  §  6.)  The  right,  therefore,  of 
the  United  States  was  to  use  such  streets  and  highways  for 
the  transportation  of  the  mails,  in  common  with  the  public, 
freed  from  molestation  or  interference. 

A  State  or  municipality  could  close  the  street  or  highway, 
and  the  right  of  the  United  States  to  use  the  same  as  a  post 
road  would  cease  with  the  cessation  of  such  use  by  the  public. 
So  long,  however,  as  the  street  or  highway  was  open  to  the 
public  the  State  or  municipality  could  not  prevent  its  use  by 
the  United  States  as  a  post  road.    The  United  States  govern- 
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ment  can  no  more  appropriate  a  street  or  highway  which  is 
owned  by  a  State  or  municipality  to  the  use  of  a  telegraph  com- 
pany without  the  consent  of  the  State  or  mimicipality^  than  it 
could  take  one  of  the  public  buildings  so  owned;  and  establish 
it  as  a  post  office  without  such  consent.  The  cases  which 
have  been  decided  by  the  United  States  Supreme  Court  with 
respect  to  the  rights  of  telegraph  companies  to  use  the  post 
roads  have  related  to  the  rights  of  such  companies,  incor- 
porated in  one  State,  to  use  the  post  roads,  as  declared  by  the 
above-mentioned  statutes,  in  another  State.  It  is  not  neces- 
sary to  review  these  cases  in  detail ;  they  have  been  collated  and 
summarized  in  a  recent  opinion  of  that  court  (Western  Union 
Telegraph  Co.  v.  Richmond^  224  U.  S.  160),  which  involved 
the  right  of  a  municipality  to  exact  compensation  for  the  right 
to  use  the  public  streets.  The  court  said  (p.  169):  "The 
act  of  Congress  of  course  conveyed  no  title  and  did  not 
attempt  to  foimd  one  by  delegating  the  power  to  take  by 
eminent  domain.  (Western  Union  Telegraph  Co.  v.  Penn- 
sylvania Railroad  Co.,  195  U.  S.  540,  574.)  It  made  the 
erection  of  telegraph  lines  free  to  all  submitting  to  its  con- 
ditions, as  against  an  attempt  by  a  State  to  exclude  them 
because  they  were  foreign  corporations,  or  because  of  its  wish 
to  erect  a  monopoly  of  its  own.  {Pensacola  Telegraph  Co.  v. 
Western  Union  Telegraph  Co.,  96  U.  S.  1.)  It  has  been  held 
to  prevent  a  State  from  stopping  the  operation  of  lines  within 
the  act,  by  injunction  for  failure  to  pay  taxes.  (Western 
Union  Telegraph  Co.  v.  Attorney  General  of  Massachusetts,  125 
U.  S.  530.)  But  except  in  this  negative  sense  the  statute  is 
only  permissive,  not  a  source  of  positive  rights.  The  inability 
of  the  State  to  prohibit  the  appellant  from  getting  a  foothold 
within  its  territory,  both  because  of  the  statute  and  of  its 
carrying  on  of  commerce  among  the  States,  gives  the  appellant 
no  right  to  use  the  soil  of  the  streets,  even  though  post  roads, 
as  against  private  owners  or  as  against  the  city  or  State  where  it 
owns  the  land.  (St.  Louis  v.  Western  Union  Telegraph  Co., 
148  U.  S.  92,  101;  S.  C,  149  U.  S.  465;  Richmond  v.  Southern 
BeU  Telephone  &  Telegraph  Co.,  174  U.  S.  761,  771;  Atlantic  & 
Pacific  Telegraph  Co.  v.  Philadelphia,  190  U.  S.  160,  163; 
Hudson  County  Water  Co.  v.  McCarter,  209  U.  S.  349,  357.) '' 
In  a  later  case  (Williams  v.  Talladega,  226  U.  S.  404)  the 
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court  said:  "  These  cases,  taken  together,  establish  the 
proposition  that  the  privilege  given  under  the  terms  of  the 
act  to  use  the  military  and  post  roads  of  the  United  States 
for  the  poles  and  wires  of  the  company  is  to  be  regarded  as 
permissive  in  character,  and  not  as  creating  corporate  rights 
and  privileges  to  carry  on  the  business  of  telegraphy,  which 
were  derived  from  the  laws  of  the  State  incorporating  the 
company,  and  that  this  permissive  grant  did  not  prevent  the 
State  from  taxing  the  real  or  personal  property  belonging  to  the 
company  within  its  borders,  or  from  imposing  a  hcense  tax 
upon  the  right  to  do  a  local  business  within  the  State.''  And 
the  portion  of  the  opinion  quoted  from  the  case  of  Western 
Union  Telegraph  Co.  v.  Richmond  (supra)  is  reaflSrmed  in 
Essex  V.  New  England  Telegraph  Co.  (239  U.  S.  313,  320). 
Applying  these  principles  to  the  case  at  bar,  it  follows 
that  the  right  to  occupy  the  streets  and  navigable  waters 
within  the  limits  of  New  York  city  was  granted  to 
the  relator  by  the  State  and  not  by  the  United  States 
government;  that  the  license  under  the  "  Post  Roads 
Act "  gave  the  relator  the  right  to  use  these  facilities, 
which  had  been  granted  by  the  State  without  the  inter- 
ference by  the  State  with  their  use  and  enjoyment  and 
further  gave  the  relator  the  right  to  extend  such  facilities 
upon  the  post  roads  in  other  States  for  the  transaction  of  its 
interstate  commerce;  that  this  permission  by  the  United 
States  gave  to  the  relator  no  property  rights  in  the  street, 
but  the  State  grant  did,  and  the  State  has  the  right  to  tax  all 
the  property  both  real  and  personal  within  the  State  the 
same  as  it  does  the  property  of  others.  The  so-caUed  Federal 
license  did  not  destroy  the  special  franchises  granted  by  the 
State  but  supplemented  them;  created  no  new  rights  in  the 
streets,  but  insured  the  enjoyment  of  those  granted  by  the 
State.  It  is  not  a  franchise  and  hence  was  not  and  could  not 
be  included  in  those  special  franchises  which  have  been  taxed 
by  the  State  Board  of  Tax  Conunissioners  as  a  portion  of  the 
real  estate  of  this  company.  There  is  nothing  to  the  contrary 
in  the  case  of  California  v.  Pacific  B.  R.  Co.  (127  U.  S.  1). 
Congress  had  incorporated  a  railroad  company  to  build  a 
railroad  from  the  Missouri  river  to  the  Pacific  ocean.  Existing 
App.  Div.—  Vol.  CLXXXI.       60 
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corporations  were  allowed  to  accept  the  benefits  of  this  act 
and  connect  their  roads  with  the  line  and  in  extension  thereof. 
The  various  Pacific  railroad  companies  that  were  parties  to 
this  action  accepted  the  act  and  constructed  a  portion  of  the 
line  which  connected  with  their  lines.  Therefore,  a  portion 
of  their  roads  within  the  State  of  California  were  built  under 
the  State  franchise  and  a  portion  under  the  United  States  fran- 
chise. The  State  Board  of  Equalization  proceeded  to  assess  a 
franchise  tax  based  upon  the  entire  line,  and  the  United  States 
Supreme  Court  held  that  the  State  of  California  had  no  power 
to  tax  the  franchise  granted  by  Congress  and  as  all  the 
franchises  had  been  included,  National  as  well  as  State,  the 
entire  assessment  was  void.  In  the  case  of  Central  Pacific 
Railroad  v.  Calif  omia  (162  U.  S.  91)  it  appeared  that  the  State 
Board  of  Equalization  had  only  assessed  the  franchise  granted 
by  the  State  of  California  and  the  court  held  that  valid,  and 
said:  "  If  the  State  franchise  to  be  assessed  were  confined  to 
the  right  to  operate  the  road  and  take  tolls,  such  a  franchise  was 
originally  granted  by  the  State  to  this  company,  and  as  such 
was  taxable  property.  If  the  subsequent  acts  of  Congress 
had  the  effect  of  creating  a  Federal  franchise  to  operate  the 
road,  that  merely  rendered  the  State  right  subordinate  to  the 
Federal  right,  and  did  not  destroy  the  State  right  nor  merge  it 
into  the  Federal  right.''     (p.  127.) 

Therefore,  these  cases  relied  upon  by  the  relator  are  not 
authorities  in  support  of  its  contention,  but  to  the  contrary. 

Section  306  of  the  Tax  Law*  provides  for  the  collection 
of  certain  taxes,  including  special  franchise  taxes,  by  sequestra- 
tion, or  by  action  at  law,  and  hence  the  enforcement  of  these 
taxes  in  such  a  manner  would  not  violate  the  ''  Post  Roads 
Act."  (Western  Union  Telegraph  Co.  v.  Masaachv^tts,  125 
U.  S.  530,  554.) 

The  assessment  was  a  valid  exercise  of  the  taxing  power  of 
this  State. 

The  order  in  so  far  as  appealed  from  and  the  findings  incon- 
sistent herewith  will,  therefore,  be  reversed  and  the  assess- 
ments in  the  boroughs  of  Manhattan,  The  Bronx  and  Brooklyn 
confirmed,  and  the  writ  of  certiorari  dismissed,  with  costs  to 

*  Since  amd.  by  Laws  of  1916,  chap.  323.—  [Rbp. 
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the  intervener,  to  be  taxed  pursuant  to  section  294  of  the 
Tax  Law. 

Clarke,  P.  J.,  Dowling,  Smith  and  Shearn,  J  J.,  concurred. 

Order  reversed,  assessments  confirmed  and  writ  dismissed, 
with  costs  to  intervenor.    Order  to  be  settled  on  notice. 


Amvernettb  M.  Crobcbie,  Appellant,  v.  Illinois  Surett 
Company,  Respondent. 

First  Department,  February  21,  1918. 

Trial  —  erroneous  direction  of  verdict  upon  the  merits  for  defendant 
—  evidence  —  admissions  —  admissibility  against  defendant  of 
copy  of  Judgment  roll  in  prior  action  —  action  upon  agreement 
for  discharge  of  all  collateral  —  evidence  as  to  position  and  duties 
of  representative  of  defendant  who  executed  said  agreement. 

A  direction  of  a  verdict  in  favor  of  the  defendant  upon  the  merits  is  erroneous 
where  there  is  no  evidence  to  establish  such  right  of  the  defendant. 

An  answer  produced  from  the  judgment  roll  in  a  prior  action  against  a 
defendant  corporation  is  admissible  as  an  admission  against  it  and  the 
officer  who  verified  the  same,  although  it  is  a  copy. 

In  an  action  against  a  surety  company  under  an  agreement  for  the  discharge 
of  collateral  deposited  as  security  for  a  bond,  it  is  error  to  refuse  to  allow 
the  plaintiff  to  show  that  the  person  who  executed  the  agreement  for 
the  defendant  had  a  desk  in  its  office,  what  names  were  on  the  door  oi 
the  room  and  what  duties  said  person  performed. 

Appeal  by  the  plaintiff,  Amvemette  M.  Crombie,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  oflBice  of  the  clerk  of  the  coimty  of  New  York 
on  the  7th  day  of  June,  1917,  upon  the  verdict  of  a  jury 
rendered  by  direction  of  the  court  dismissing  the  complaint 
upon  the  merits,  and  also  from  an  order  entered  in  said 
clerk's  oflSce  on  the  same  day  denying  plaintiff's  motion  for 
a  new  trial  made  upon  the  minutes. 

Garmly  J.  Sprovll  of  counsel  [John  McG.  Goodale  with  him 
on  the  brief;  Sproidlf  Harmer  &  Sproull,  attorneys],  for  the 
appellant. 

Ahram  J.  Rose  of  coimsel  [Alfred  C.  PeU6  with  him  on  the 
brief;  Kellogg  &  Rose,  attorneys],  for  the  respondent. 
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Page,  J.: 

The  action  was  brought  to  recover  the  sum  of  $7,000  under 
an  alleged  written  agreement. 

Upon  the  trial  the  learned  justice  on  the  objection  of  the 
defendant's  attorneys  excluded  nearly  all  of  the  evidence  that 
the  plaintiff  offered,  most  of  which  was  erroneously  excluded, 
and  at  the  close  of  the  plaintiff's  case  the  attorney  for  the 
defendant  moved  to  dismiss  the  complaint  on  the  ground 
that  the  plaintiff  had  failed  to  prove  any  cause  of  action, 
and  on  the  court's  suggestion  rested  and  moved  for  a  direction 
of  a  verdict.  The  court  thereupon  directed  a  verdict  in 
favor  of  the  defendant.  Of  course,  such  direction  is  entirely 
erroneous,  as  there  was  no  evidence  whatsoever  to  show  that 
the  defendant  was  entitled  to  a  verdict  upon  the  merits;  at 
most  the  complaint  should  have  been  dismiased  for  lack  of 
proof.  The  facts,  so  far  as  they  can  be  gleaned  from  the 
pleadings  and  documents  that  were  offered  in  evidence  and 
excluded  but  were  marked  for  identification  and,  therefore, 
in  the  record,  appear  to  be  as  follows:  that  one  Scott  was 
indicted  for  grand  larceny  and  the  defendant  gave  a  bail 
bond  in  the  penal  sum  of  $15,000  for  his  appearance  for  trial. 
As  collateral  security  for  this  bond  there  was  deposited  with 
the  defendant  $4,000  in  cash,  a  deed  from  Mrs.  Scott  to  her 
husband,  a  bond  from  Scott  to  the  plaintiff  and  mortgage 
from  Scott  and  wife  to  plaintiff  in  the  sum  of  $3,000.  It 
does  not  clearly  appear  whether  this  collateral  was  deposited 
by  the  plaintiff  or  by  the  Scotts.  A  portion  of  a  judgment  roll 
in  an  action  by  Mrs.  Scott  against  the  defendant  was  offered 
in  evidence  and  excluded.  In  the  answer  in  that  case  the 
defendant  averred  that  the  plaintiff  herein  claims  the  owner- 
ship and  right  to  possession  of  the  bond  and  mortgage  and 
that  she  was  a  necessary  party  defendant.  This  was  offered 
as  an  admission  against  the  defendant  and  excluded  on  the 
ground  that  although  the  answer  was  produced  from  the 
judgment  roll  it  was  a  copy,  and  that  it  would  not  be  binding 
as  against  the  defendant  but  only  as  against  the  oflScer  of 
the  defendant  who  verified  the  same.  Both  of  these  groimds 
were  erroneous.  The  alleged  agreement  on  which  the  suit 
was  brought  was  excluded  on  the  ground  that  Kunzman's 
authority  had  not  been  proved.    There  ^had  been   put   in 
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evidence  the  power  of  attorney  on  behalf  of  the  defendant 
to  Kunzman,  authorizing,  him  to  sign,  seal,  acknowledge  and 
deliver  in  its  name,  place  and  stead,  as  surety,  bonds,  under- 
takings or  writings  obligatory  in  the  nature  thereof  to  bind 
the  company  as  fully  and  to  the  same  extent  as  if  said  bonds, 
imdertakings  or  writings  obligatory  in  the  nature  thereof  were 
executed  by  the  executive  officers  of  the  company  at  its  home 
office  in  the  city  of  Chicago,  and  the  document  upon  which 
the  action  was  founded  is  written  upon  a  letterhead  of  the 
company  which  expressly  states  that  Kunzman  is  assistant 
manager,  and  furthermore,  Mackey,  the  manager,  testified 
that  Kunzman  was  his  assistant;  that  he  had  power  to  sign 
bonds,  countersign  checks  and  other  things  in  attending  to 
the  conduct  of  the  business,  write  bonds  and  take  collateral 
security.  The  court,  however,  sustained  the  objection  as  to 
what  Kunzman  did  in  regard  to  cancellation  of  bonds  and 
discharge  of  collateral. 

The  trial  justice  also  refused  to  allow  the  plaintiff  to  show 
that  Kunzman  had  a  desk  in  the  office  of  the  company,  what 
names  were  on  the  door  of  the  room  in  which  Kunzman  had 
a  desk,  or  to  prove  further  than  as  above  stated,  what  duties 
Kunzman  performed,  all  of  which  was  error. 

The  coimsel  for  the  defendant,  although  having  kept  out 
all  of  this  evidence  by  his  objections,  does  not  attempt  to 
defend  the  propriety  of  the  exclusion  of  the  testimony,  but 
claims  that  as  the  plaintiff  could  not  have  succeeded  had 
he  put  in  his  prima  fade  case,  the  exclusion  of  the  evidence 
was  not  prejudicial  error. 

We  could  have  judged  better  of  the  correctness  of  his 
present  position  had  the  plaintiff  been  allowed  to  prove  a 
Tyrima  fade  case. 

The  judgment  must  be  reversed,  with  costs  to  the  appellant, 
and  a  new  trial  ordered. 

Clarke,  P.  J.,  Laughlin,  Dowling  and  Shearn,  JJ., 
concurred. 

Judgment  reversed,  with  costs,  and  new  trial  ordered. 
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U.  S.  Expansion  Bolt  Co.,  Appellant,  v.  John  Marmorstein, 

Respondent. 

First  Department,  February  21,  1918. 

Contraets  —  mutuality  —  proyision  against  difflcultlM  and  hard- 
ships of  performance  —  pleading  —  counterclaim  must  be 
complete  in  itself. 

A  contract  by  the  owner  of  letters  patent  engaged  in  manufacturing  articles 
thereunder,  granting  the  exclusive  selling  rights  to  another  who  agrees 
to  purchase  a  certain  quantity  at  a  fixed  price,  is  not  rendered  void  for 
want  of  mutuality  by  a  provision  that  in  case  the  owner  of  the  patents 
shall  not  be  able  to  furnish  the  articles  as  ordered  by  the  other  party 
to  the  contract,  he  shall  not  be  held  liable  in  damages  by  said  party. 

Said  provision  of  the  contract  does  not  give  the  owner  the  right  arbitrarily 
or  of  his  own  volition  to  terminate  it.  It  is  merely  a  protection  against 
unforeseen  difficulties  that  might  arise  which  would,  without  his  fault 
or  neglect,  make  it  impossible  for  him  to  perform. 

In  an  action  to  procure  the  cancellation  of  a  contract  on  the  groimd  of 
fraud,  a  counterclaim  for  damages  for  breach  on  the  part  of  the  plaintiff 
is  defective,  where  it  fails  to  allege  due  performance  by  the  defendant. 

A  counterclaim  must  be  complete  in  itself,  and  the  court  cannot  supply 
omissions  or  necessary  allegations  by  reference  to  other  parts  of  the 
answer  or  the  complaint. 

Appeal  by  the  plaintiff,  U.  S.  Expansion  Bolt  Co.,  from 
an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  the  oflBice  of  the  clerk  of  the  coimty 
of  New  York  on  the  7th  day  of  May,  1917,  overruling  a 
demurrer  to  the  counterclaim  set  up  in  the  answer. 

Harry  E.  Herman  of  counsel  [Arthur  0.  Ernst  and  Edwin 
A.  Folk  with  him  on  the  brief],  for  the  appellant. 

Simon  Sultan  of  counsel  [Harry  C.  Adams,  attorney],  for 
the  respondent. 

Page,  J.: 

The  action  is  to  procure  the  cancellation  of  a  contract 
on  the  ground  of  fraudulent  representations  made  by  the 
defendant  in  procuring  the  contract  to  be  made.  The  defend- 
ant answered  denying  the  material  allegations  of  the  com- 
plaint, and  alleged  a  counterclaim  for  damages  for  breach  of 
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the  contract  on  the  part  of  the  plaintiff.  The  plaintiff 
demurred  to  the  counterclaim  on  the  ground  of  insufficiency, 
and  the  demurrer  was  brought  on  as  a  contested  motion.  The 
claim  of  the  plaintiff  at  the  Special  Term  and  on  this  appeal 
is  that  the  contract  is  void  for  want  of  mutuality.  The  con- 
tract recites  that  the  defendant  is  the  owner  of  certain  letters 
patent  and  engaged  in  manufacturing  articles  under  said 
patent.  The  contract  grants  the  exclusive  selling  rights  of 
the  said  articles  for  the  entire  life  of  the  patent,  that  is,  until 
September  16,  1930,  to  the  plaintiff.  The  plaintiff  agrees 
to  purchase  from  the  defendant  said  articles  to  the  amount 
of  S2,400,  and  an  increased  amoxmt  each  year  as  therein 
specified  until  the  sixth  year,  when  the  amount  agreed  to  be 
purchased  shall  be  $5,000,  and  thereafter  the  amoimt  shall  be 
at  least  $5,000  in  each  year.  The  defendant  agrees  to  furnish 
said  articles  pursuant  to  a  schedule  of  sizes  and  prices  therein 
specified,  and  the  plaintiff  agrees  to  pay  for  all  goods  pur- 
chased upon  the  terms  therein  specified. 

There  can  be  no  question  that,  so  far  as  above  quoted,  the 
contract  is  mutually  binding  upon  the  parties  and  is  a  valid 
contract.  The  plaintiff  claims,  however,  that  the  following 
clause  destroys  this  mutuality:  "  7.  It  is  further  imderstood 
and  agreed  that  in  case  the  party  of  the  first  part  [the  defend- 
ant] shall  not  be  able  to  furnish  the  said  Stop-a-Leaks  [the 
patented  article]  as  ordered  by  the  party  of  the  second  part 
[the  plaintiff],  the  party  of  the  first  part  shall  not  be  held 
liable  in  damages  by  the  party  of  the  second  part."  This 
provision  of  the  contract  does  not  give  the  defendant  the 
right  arbitrarily  or  of  his  own  volition  to  terminate  it.  It 
is  merely  a  protection  against  imforeseen  difficulties  that 
might  arise  which  would  without  his  fault  or  neglect,  make 
it  impossible  for  him  to  perform.  It  is  a  well-recognized 
rule  that  contracts  should  provide  against  difficulties  and 
hardships  of  performance.  For  if  they  are  not  provided 
against,  the  party  will  not  be  excused,  no  matter  how  great 
may  be  the  difficulty  to  be  overcome  or  the  hardship  incurred 
in  performance.  Instead  of  providing  specifically  against  the 
happening  of  contingencies  that  might  be  foreseen  which 
would  affect  defendant's  ability  to  perform,  such  as  strikes 
of  his  workmen,  destruction  of  his  plant  by  fire,  and  other 
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like  events,  which  are  frequently  embodied  in  a  contract, 
this  contract  has  provided  generally  that  for  anything  that 
might  happen  which  would  render  the  defendant  unable  to 
furnish  the  articles  as  ordered,  he  should  not  be  held  liable 
in  damages.  When  such  contingencies  are  provided  against 
in  the  contract,  the  contract  is  not  by  the  provision  rendered 
unenforcible  until  the  contingency  happens.  The  obligation 
rests  upon  defendant  to  perform  the  contract  according  to 
its  terms  and  conditions  until  he  is  deprived  of  his  ability  to 
do  so.  The  contract,  therefore,  was  mutually  binding.  It 
not  appearing  that  defendant  was  not  able  to  fulfill  plaintiff's 
orders,  the  plaintiff  must  be  held  liable  to  respond  in  damages 
for  the  breach  on  its  part. 

There  is,  however,  a  defect  in  the  coimterclaim  which  has 
not  been  referred  to  in  the  briefs  of  counsel.  There  are  no 
allegations  in  the  coimterclaim  of  due  performance  of  the 
terms  and  conditions  on  defendant's  part  to  be  performed. 
The  contract  contains  agreements  on  defendant's  part  that 
would  have  to  be  performed  before  plaintiff  could  be  put  in 
default.  The  counterclaim  must  be  complete  in  itself,  and 
we  cannot  supply  omissions  of  necessary  allegations  by  refer- 
ence to  other  parts  of  the  answer  or  the  complaint. 

The  order  will,  therefore,  be  reversed,  with  ten  dollars  costs 
and  disbursements,  and  the  demurrer  sustained,  with  ten 
dollars  costs,  with  leave  to  the  defendant  to  serve  an  amended 
answer  upon  payment  of  the  said  costs  within  ten  days  from 
service  of  a  copy  of  the  order  herein,  with  notice  of  entry 
thereof. 

Clabke,  p.  J.,  Laughlin,  Dowunq  and  Shearn,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  demurrer  sustained,  with  ten  dollars  costs,  with  leave  to 
defendant  to  amend  on  payment  of  costs. 
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Pfai/tz  &  BaueR;  Inc.,  Respondent,  v.  Robert  O.  Wiener, 

Appellant. 

First  Department,  February  21,  1918. 

Principal  and  agent  —  misrepresentation  of  authority  to  act  as 
agent  —  election  to  hold  as  principal  agent  who  misrepresents 
authority  —  attachment  —  moving  papers  —  failure  to  embody 
evidence  establishing  agency. 

Where  a  person  falsely  holds  himself  out  as  an  agent  of  another  the  person 
with  whom  he  deals  may  elect  to  hold  him  as  a  principal. 

A  plaintiff  who  seeks  to  sustain  a  warrant  of  attachment  upon  the  ground 
that  the  person  with  whom  the  contract  involved  in  the  suit  was  made 
was  an  agent  of  the  defendant,  must  not  omit  from  his  moving  papers 
readily  available  evidence  of  the  existence  of  the  agency. 

Appeal  by  the  defendant,  Robert  O.  Wiener,  from  an 
order  of  the  Supreme  CJourt,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  Nev7  York  on  the  26th  day  of  December,  1917,  denying 
his  motion  to  vacate  or  reduce  a  warrant  of  attachment  herein. 

Theodore  B.  Richter  of  counsel  [Abraham  L.  Gutman  with 
him  on  the  brief;  Robert  M.  Gluck,  attorney],  for  the  appellant. 

Lynn  W.  ThompaoUf  for  the  respondent. 

Shearn,  J.: 

The  plaintiff's  claim  arises  out  of  an  allied  sale  to  it  of 
Spanish  licorice  root  by  the  defendant,  a  resident  of  London. 
TTie  transaction  was  conducted  entirely  with  one  Warschauer, 
and  the  vahdity  of  the  attachment  sought  to  be  vacated 
depends  upon  proof  of  Warschauer's  agency.  There  is  no 
competent  proof  whatever  that  Warschauer  was  an  agent 
of  the  defendant  in  the  transaction.  He  pretended  to  be 
an  agent  and  the  situation  was  such  as  to  lead  the  plaintiff 
to  believe  that  he  was  defendant's  agent,  but  neither  War- 
schauer's  declarations  nor  the  plaintiff's  belief  constitute 
proof  of  agency.  Even  if  there  were  proof  of  agency,  the 
plaintiff  was  in  a  position  where,  as  shown  by  the  affidavit 
of  its  president,  it  could  have  elected  to  hold  Warschauer 
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as  a  principal.  The  plaintiff  claimed  that  the  oral  contract 
on  which  it  bases  its  rights  was  confirmed  by  a  letter  that 
it  addressed  to  Warschauer,  yet  for  some  reason  this  letter 
is  not  incorporated  in  the  affidavit  in  support  of  the  attach- 
ment. The  omission  to  exhibit  this  letter  naturally  leads 
to  the  inference  that  it  would  show  that  plaintiff  was  dealing 
with  Warschauer  as  a  principal.  While  the  letter  would  not 
afford  any  proof  of  Warschauer^s  agency,  it  might  afford 
very  persuasive  evidence  that  plaintiff  was  not  dealing  with 
him  as  an  agent.  In  attachment  cases,  where  the  contract 
sued  upon  depends  upon  proof  of  agency,  the  court  has 
recently  condemned  the  practice  of  omitting  from  the  affidavits 
available  evidence  which  might  aid  the  court  in  determining 
whether  the  ultimate  facts  stated  in  the  pleadings  have  been 
or  can  be  substantiated.  {Makepeace  v.  DUUaum  Smokelees 
Coal  Co.,  179  App.  Div.  662.) 

The  order  appealed  from  should  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  attachment  vacated. 

Clarke,    P.   J.,    Laughun,    Dowung   and   Page,   JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  attachment  vacated. 


Abbam  Ratkowsky,  Respondent,  v.  A.  Ratkowsky,  Inc., 

Appellant. 

First  Department,  Febniaiy  21,  lOlS. 

Injunction  —  luit  to  enjoin  use  of  trade  name  by  corporation  —  gale 
of  busineii  and  good  wiU  to  corporation  —  proof  not  Justifying 
injunction. 

Suit  to  enjoin  the  defendant  oorporation  from  using  the  name  '*  A.  Ratkowsky, 
Inc.,"  unless  the  letters  "  Inc."  be  printed  in  letters  of  the  same  size  and 
legibility  as  the  preceding  words.  It  appeared  that  the  plaintiff  had 
conducted  a  business  in  his  own  name  and  transferred  the  same,  together 
with  the  good  will  and  assets,  to  a  corporation  of  the  same  name  formed 
by  him,  and,  after  the  corporation  had  become  financially  involved  and 
his  brother  had  lent  financial  aid,  the  plaintiff  sold  his  stock  in  the 
oorporation  to  his  brother  and  agreed  not  to  engage  in  a  similar  businefla 
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within  a  certain  district  in  the  city  of  New  York.  Immediately  after 
severing  his  connection  with  the  corporation  the  plaintiff  established 
himself  in  the  same  business  one  block  beyond  the  prohibited  zone  and 
thereafter  brought  the  present  suit  for  an  injunction.  Evidence  examined, 
and  held,  that  the  course  of  the  plaintiff  does  not  commend  itself  to  a 
court  of  equity  and  that  a  temporary  injunction  should  be  vacated. 

Appeal  by  the  defendant,  A.  Eatkowsky,  Inc.,  from  an 
order  of  the  Supreme  Comli,  made  at  the  New  York  Special 
Term  and  entered  in  the  oflSce  of  the  clerk  of  the  coxmty 
of  New  York  on  the  10th  day  of  December,  1917,  granting 
plaintiff's  motion  for  an  injunction  pendente  lite. 

Harry  A.  Gordon  of  counsel  [Reuben  Tally  with  him  on 
the  brief;  Harry  A.  Gordon,  attorney],  for  the  appellant. 

Alvin  C.  Ca98  of  counsel  [Caas  &  Apfel,  attorneys],  for  the 
respondent. 

Shearn,  J.: 

Upon  the  application  of  the  plaintiff,  Abram  Ratkowsky, 
the  defendant  corporation,  A.  Ratkowsky,  Inc.,  has  been 
enjoined  pendente  lite  from  using  the  name  "  A.  Ratkowsky  " 
and  from  using  the  name  ''  A.  Ratkowsky,  Inc.,"  unless  the 
letters  "  Inc."  be  printed  or  displayed  in  letters  of  the  same 
size  and  legibility  as  the  words  or  letters  "  A.  Ratkowsky." 
Plaintiff  established  himself  in  the  fxu*  business  at  28-34 
West  Thirty-fourth  street.  New  York  city,  in  January  or 
February,  1915,  and  conducted  it  under  the  name  "  A. 
Ratkowsky  "  imtil  April  15,  1916,  when  he  formed  the  defend- 
ant corporation,  transferring  to  it,  in  consideration  of  its 
entire  capital  stock,  "  the  business  now  conducted  by  me 
at  28-34  West  34th  Street,  m  the  Borough  of  Manhattan, 
City  of  New  York,  a  statement  of  the  assets  and  liabilities 
of  which  is  hereto  attached,  together  with  the  good  will 
thereof  and  the  leases  of  the  premises  now  occupied  by  me 
at  28-34  West  34th  Street."  Prior  to  forming  the  corpora- 
tion plaintiff  advertised  his  business  extensively  as  "  A. 
Ratkowsky"  in  and  about  the  premises,  at  the  railroad 
stations  and  in  the  subway  cars.  The  signs  bearing  the 
advertisements  were  continued  by  the  defendant  corporation, 
and  are  the  signs  which  the  defendant  is  restrained  from 
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using.  In  April,  1916,  plaintiff  was  in  financial  difficulties, 
the  banks  having  refused  to  make  further  loans,  and  his 
brother,  Bernard  Ratkowsky,  came  to  his  assistance,  loaning 
him  $5,000  toward  the  end  of  April,  1916,  and  indorsing 
$15,000  notes  in  May,  1916,  which  the  plaintiff  cashed.  The 
business  went  from  bad  to  worse  and,  on  bankruptcy  being 
threatened,  Bernard  Ratkowsky  was  prevailed  upon  to  enter 
the  business  and  finance  it  in  an  effort  to  save  it.  Accord- 
ingly, on  August  17,  1916,  the  capital  stock  of  the  defendant 
was  increased  by  $25,000  preferred  stock,  which  was  issued 
to  Bernard  Ratkowsky  for  $25,000  cash  invested  by  him. 
The  plaintiff  and  his  brother  were  employed  of  record  by 
the  corporation,  the  former  at  a  salary  of  $5,000  per  annum, 
and  the  latter  at  a  salary  of  $10,000.  On  June  15,  1917, 
plaintiff's  salary  was  increased  to  $10,000  per  annum,  and 
the  common  stock  of  the  corporation  was  divided  so  that 
Bernard  Ratkowsky  received  fifty-one  per  cent  and  the  plain- 
tiff forty-nine  per  cent  under  an  agreement,  however,  that 
the  profits  upon  the  common  stock  were  to  be  divided  equally. 
In  addition  to  the  loans  and  investments  above  mentioned, 
Bernard  Ratkowsky  loaned  various  other  smns  to  the  business, 
aggr^ating  some  $16,000,  and  devoted  all  of  his  time  and 
attention  to  the  business.  Disputes  arose,  and  on  October 
9,  1917,  plaintiff  informed  his  brother  that  he  desired  to 
withdraw  from  the  business  and  enter  the  motion  picture 
film  business  and  proposed  that  his  brother  buy  plaintiff's 
forty-nine  per  cent  of  the  common  stock.  The  proposition 
was  accepted  and  an  agreement  executed  imder  which  Bernard 
Ratkowsky  paid  the  plaintiff  $40,000.  The  agreement  pro- 
vided that:  "  He  [plaintiff]  will  not,  for  a  period  of  ten  years 
from  the  date  hereof,  directly  or  indirectly  as  principal,  agent 
or  employee,  be  engaged,  interested  or  employed  in  any  fur 
business  of  any  nature  or  kind  which  is  conducted  under  the 
firm  name  or  style  or  trade  name  embracing  the  word 
'  Ratkowsky '  or  any  similar  name,  within  an  area  of  three 
blocks  in  all  directions  from  34th  Street,  in  the  Borough 
of  Manhattan,  City,  County  and  State  of  New  York,  bounded 
by  Fifth  Avenue  on  the  east  and  Sixth  Avenue  on  the  west." 
Immediately  after  plaintiff  severed  his  connection  with  the 
defendant  corporation  he  established  himself  in  the  fur  busi- 
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ness  at  435  Fifth  avenue  in  the  borough  of  Manhattan^  New 
York  city,  between  Thirty-eighth  and  Thirty-ninth  streets, 
one  block  beyond  the  prohibited  zone  fixed  in  the  contract, 
and  commenced  advertising  extensively  his  business  as  "  My 
New  and  Only  Store,  A.  Ratkowsky,"  "  The  Original  A. 
Ratkowsky,"  and  "  my  new  and  only  address."  The  plaintiff 
then  insisted  that  the  defendant,  which  had  duly  acquired  the 
right  to  the  trade  name  "  A.  Ratkowsky  "  and  to  the  signs 
long  used  in  the  business  (the  good  wSl  and  fixtures  being 
valued  in  the  agreement  at  $65,000),  should  desist  from  using 
the  name  "  A.  Ratkowsky  "  in  its  advertising  or  in  connection 
with  its  business  unless  the  letters  "  Inc."  were  conspicuously 
made  a  part  thereof.  While  the  defendant  was  obliged  under 
the  General  Corporation  Law  (Consol.  Laws,  chap.  23  [Laws 
of  1909,  chap.  28],  §  6,  subd.  1,  as  amd.  by  Laws  of  1913, 
chap.  24;  Laws  of  1916,  chap.  222,  and  Laws  of  1917,  chap. 
694)  to  append  the  letters  "  Inc."  to  its  name,  this  was  the 
concern  of  the  State  and  not  of  the  plaintiff.  Nevertheless, 
the  defendant  agreed  to  and  did  proceed  to  append  the 
letters  ''  Inc."  to  its  name,  but  this  was  not  done  in  con- 
spicuous tjrpe,  whereupon  the  plaintiff  sued  and  obtained 
this  injunction. 

In  view  of  the  facts  above  recited,  the  course  of  the  plaintiff 
is  not  one  to  conmiend  itself  to  a  court  of  equity.  Having 
persuaded  his  brother  to  come  to  his  assistance  and  make 
these  very  considerable  loans  and  also  to  enter  upon  the 
burden  and  hazard  of  making  the  business  successful,  involving 
a  large  investment  and  all  of  the  brother's  time  and  attention, 
and  knowing  full  well  that  the  good  will  of  the  business  carried 
the  right  to  employ  the  trade  name  "  A.  Ratkowsky,"  if  not 
as  a  corporation  name  at  least  to  identify  the  established 
business,  the  plaintiff  proceeded  to  do  all  in  his  power  to 
injure  that  good  will  and  lead  the  public  to  believe  that  the 
fur  business,  theretofore  conducted  under  the  name  "  A. 
Ratkowsky  "  in  Thirty-fourth  street,  had  been  either  aban- 
doned or  moved  to  plaintiff's  Fifth  avenue  address  by  adver- 
tising his  new  business  as  "  My  New  and  Only  Store,  A. 
Ratkowsky,"  "  The  Original  A.  Ratkowsky,"  and  "  my  new 
and  only  address."  While  under  the  agreement  the  plaintiff 
had  a  right  to  resume  the  fur  business  outside  the  prohibited 
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zone,  and  while  he  had  a  right  to  use  his  own  name,  it  was 
his  duty,  especially  under  the  circumstances  of  this  case, 
so  to  use  his  name  as  not  to  inflict  unnecessary  injury  upon 
the  established  business  of  the  defendant,  built  up  and  con- 
ducted under  the  name  "  A.  Ratkowsky."  It  is  to  be  noted 
that  the  plaintiff  did  not  even  employ  his  own  full  name 
to  identify  his  new  business  but  abbreviated  the  name  so 
that  it  was  identical  with  the  name  of  the  established  business, 
the  good  will  of  which  had  been  sold  to  the  defendant.  It 
is  difficult  to  perceive  in  this  anything  except  a  deliberate 
intent  to  injure  the  business  of  the  defendant  and  lead  the 
public  to  believe  that  the  plaintiff  was  conducting  at  the 
Fifth  avenue  address  the  business  established  and  known  to 
the  trade,  conducted  by  the  defendant  at  the  old  Thirty- 
fourth  street  address.  Under  the  circumstances  disclosed,  the 
injunction  was  unwarranted,  and  the  order  appealed  from 
should  be  reversed,  with  ten  dollars  costs  and  disbursements, 
and  the  injunction  vacated,  with  ten  dollars  costs. 

Clarke,    P.    J.,    Laughlin,    Bowling   and    Page,    JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  injunction  vacated,  with  ten  dollars  costs. 


Pope  Trading  Corporation,  Inc.,  Appellant,  v.  Samuel 
Cutler  and  Others,  Respondents. 

First  Department,  February  21,  1918. 

Sale  —  suit  for  breach  of  contract  to  seU  and  deliver  goods  —  trade 
custom  —  delivery  of  bill  of  lading  equivalent  to  delivery  of 
goods  —  issue  as  to  time  within  which  biU  of  lading  could  be 
delivered  —  conflict  of  testimony  —  when  complaint  should  not 
be  dismissed  as  matter  of  law  upon  ground  that  action  is  pre- 
maturely brought. 

Where  in  an  action  brought  to  recover  damages  for  a  breach  of  the  defend- 
ant's contract  to  sell  and  deliver  certain  metal  during  a  certain  month 
it  appeared  that,  according  to  the  custom  of  the  trade,  such  contracts 

I  were  fulfilled  by  delivering  bills  of  lading  of  the  goods  to  the  purchaser 
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and  that  such  delivery  was  treated  as  delivery  of  the  merchandise  itself, 
and  there  is  a  confliot  of  evidence  as  to  the  length  of  time  it  would  take  a 
bill  of  lading  to  reach  the  plaintiff  by  mail  from  the  shipping  point  of 
the  goods,  it  was  eiror  for  the  court  to  dispose  of  this  question  of  fact 
as  a  matter  of  law  and  to  dismiss  the  complaint  upon  the  ground  that 
the  action  was  prematurely  brought. 

Appeal  by  the  plaintifif,  Pope  Trading  Corporation,  Inc., 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defend- 
ants, entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  15th  day  of  June,  1917,  upon  a  dismissal  of  the 
complaint  by  direction  of  the  court  at  the  close  of  the  case. 

Harry  Edwards,  for  the  appellants 

Aaron  CuUer  of  counsel  [Myron  Wiaoff  with  him  on  the 
brief;  Wisoff  dt  CuUer,  attorneys],  for  the  respondents. 

Sheabn,  J.: 

In  this  action,  brought  by  the  purchaser  to  recover  damages 
for  the  breach  of  a  contract  of  sale  of  100  tons  of  pig  lead 
at  an  agreed  price,  the  complaint  was  dismissed  upon  the 
ground  that  the  action  was  prematurely  brought.  The  con- 
tract, dated  January  11,  1917,  recited  the  sale  by  the  defend- 
ants of  100  tons  of  pig  lead  (prime  western  or  Balbach's 
brand,  at  seller's  option)  at  seven  dollars  and  thirty  cents 
per  100  pounds,  lighterage  free,  port  of  New  York,  "  Shipment 
February,  1917,  at  seller's  option.  Terms  net  cash  against 
docmnents."  It  is  conceded  that  "  Balbach's  brand  "  meant 
lead  produced  at  Newark,  N.  J.,  which  would  ordinarily  be 
Ughtered  to  New  York  harbor  points  within  two  or  three 
dajrs  after  shipment;  that  "  prime  western  "  lead  meant  lead 
produced  at  any  point  in  the  west,  which  would  ordinarily 
require  about  two  months  to  be  transported  to  New  York 
harbor  points;  also  that  under  the  contract  the  defendants 
had  the  option  to  fill  the  contract  by  delivering  either  "  prime 
western  "  lead  or  "  Balbach's  brand,"  provided  only  that 
shipment  of  either  was  to  be  made  during  the  month  of 
February,  1917.  The  complaint  alleged  that  on  or  about 
February  20,  1917,  the  defendants  elected  to  ship  the  lead 
from  Newark  and  notified  the  plaintiff  of  said  election;  that 
defendants  failed  to  ship  such  lead  during  the  month  of 
February,  1917,  although  plaintiff  demanded  delivery;  that 
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after  a  reasonable  time  in  which  to  make  delivery  the  defend- 
ants refused  to  make  delivery;  that  plaintiff  duly  performed 
the  contract  on  its  part  and  made  due  and  timely  tender  of 
payment  in  accordance  with  the  terms  of  the  contract.  The 
answer  consisted  of  a  general  denial,  except  as  to  the  making 
of  the  contract.  The  proof  showed  that  on  February  19, 
1917,  the  plaintiff  wrote  to  the  defendants  asking  to  be 
advised  by  return  mail  "  from  what  point  this  shipment  will 
be  made,  i.  e.,  wiU  same  be  shipped  from  some  western  point 
or  will  it  be  delivered  from  a  New  York  refinery."  The 
defendants  replied  by  letter  on  the  following  day  stating 
that  "  this  lead  will  be  shipped  from  Newark,  N.  J."  On 
February  27,  1917,  plaintiff  wrote  the  defendants  requesting 
to  be  advised  as  to  the  date  of  shipment  of  this  lead.  No 
letter  was  received  in  reply.  On  March  1,  1917,  plaintiff 
again  wrote  requesting  to  be  advised  as  to  the  date  of  ship- 
ment of  this  lead,  but  no  reply  was  received.  On  March 
2,  9  and  10,  1917,  plaintiff  wrote  the  defendants  further 
letters  demanding  information  as  to  date  of  shipment,  but 
no  reply  was  received.  On  March  12,  1917,  plaintiff  made 
its  final  demand  and  tender,  and  on  March  14,  1917,  this 
action  was  begun.  Nearly  all  of  the  various  letters  refer 
to  telephone  conversations  which  the  letters  confirm.  There 
was  a  sharp  contradiction  in  the  testimony  concerning  these 
conversations.  The  defendants  claimed  and  the  defendant 
Samuel  CJutler  testified  that  about  the  27th  of  February, 
1917,  he  had  a  conversation  with  plaintiff's  secretary,  Patrick 
F.  Callahan,  and  told  him  that ''  this  lead  cannot  come  exactly 
on  the  February  shipment,  as  we  have  the  lead  from  the 
American,  and  we  are  afraid  the  American  can't  ship  it,  so 
we  will  get  you  lead  from  the  west,  and  we  will  give  you  a 
February  bill  of  lading,"  and  that  Callahan  said  in  reply 
"  he  wouldn't  do  anything  of  the  kind,  he  wants  nothing 
but  Balbach  lead."  This  testimony  was  flatly  contradicted 
by  Mr.  Callahan.  The  defendants  never  shipped  any  lead 
from  the  west  or  from  any  other  place  in  fulfillment  of  the 
contract,  taking  the  position  that  the  plaintiff  violated  the 
contract  by  insisting  upon  Balbach  lead.  It  appears  that 
it  is  the  custom  of  the  trade  to  regard  such  a  contract  as 
filled  when  the  dociunents  or  bills  of  lading  are  delivered 
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to  the  purchaser;  that  the  delivery  of  the  documents  is 
treated  as  delivery  of  the  merchandise;  and  that  in  considering 
the  question  of  reasonable  time  the  question  is  not  how  long 
it  would  ordinarily  take  the  merchandise  to  arrive  but  within 
what  time  could  the  bill  of  lading  or  the  docimients  be 
delivered  in  the  ordinary  course  of  business.  Accordingly, 
we  find  considerable  stress  laid  in  the  testimony  and  in  the 
briefs  on  what  was  a  reasonable  time  for  the  arrival  of  bills 
of  lading  from  the  furthest  western  shipping  point,  assuming 
that  the  lead  was  shipped  on  the  last  day  of  February,  1917. 
The  only  testimony  on  this  subject  was  given  by  the  defendant 
Samuel  Cutler,  and  while  he  said  that  if  shipment  was  made 
on  the  last  day  of  February  it  would  be  unreasonable  to 
expect  a  bill  of  lading  by  the  twelfth  of  March,  he  also 
testified  that  he  had  known  of  bills  of  lading  to  come  in  from 
the  western  shipping  points  in  eight  or  ten  days.  The  point 
of  this  was  whether  plaintiff's  tender  on  March  twelfth  was 
timely  or  premature,  for  upon  this  turned  the  question  whether 
the  commencement  of  this  action  on  March  14,  1917,  was 
premature.  If  there  had  been  no  contradiction  in  the  testi- 
mony, and  if  all  the  inferences  pointed  to  the  fact  that  in 
the  ordinary  course  the  bill  of  lading  would  not  arrive  from 
the  west  imtil  after  March  twelfth,  the  learned  trial  justice 
would  have  been  warranted  in  deciding  as  a  matter  of  law 
whether  the  plaintiff  waited  a  reasonable  time  before  making 
its  demand  and  tender,  but  here  was  a  conflict  in  the  testi- 
mony and  it  might  readily  have  been  inferred  and  found  as 
a  fact  by  the  jury  that  in  the  ordinary  course  it  would  not 
take  a  bill  of  lading  more  than  twelve  days  to  come  through 
the  mails  from  any  western  shipping  point.  It  was,  there- 
fore, error  for  the  court  to  dispose  of  this  question  of  fact 
as  one  of  law  and  dismiss  the  complaint  on  the  groimd  that 
the  action  was  prematurely  brou^t.  Furthermore,  as  the 
case  stood,  the  question  of  reasonable  time  for  the  arrival 
of  documents  was  one  of  minor  importance,  for  the  lead  was 
never  shipped  at  all  and  the  defendants  stood  chiefly  upon 
the  alleged  repudiation  of  the  contract  by  the  plaintiff,  con- 
sisting of  its  alleged  announcement  of  refusal  to  accept  western 
lead,  as  to  which  there  was  a  sharp  conflict  of  testimony. 
App.  Div.— Vol.  CLXXXI.         61 
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Whether  the  defendants  had  a  right  to  revoke  their  declaration 
of  intention  to  ship  lead  from  Newark,  instead  of  from  the 
west,  in  the  absence  of  any  evidence  showing  that  plaintiff 
acted  upon  the  declaration,  is  not  necessarily  involved,  and 
is,  therefore,  not  decided. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event. 

Clarke,    P.    J.,    Laughlin,    Dowling   and    Page,    JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event. 


Jerome  Uhl,  Respondent,  v.  James  Gayley  and  Charles 
A.  Henderson,  Appellants. 

First  Department,  February  21,  1918. 

Pleading  —  action  founded  on  breach  of  contract  cannot  be  iiu- 
tained  as  action  in  tort  —  evidentiary  matter  contained  in  pleadinir 
not  considered  on  demurrer  —  complaint  stating  cause  of  action 
for  breach  of  contract. 

Where  a  oomplaint,  when  stripped  of  improper  allegations  of  matters  which 
are  evidentiary,  is  plainly  intended  to  be  based  upon  the  breach  of  an 
express  contract,  it  is  error  for  the  court  to  sustain  the  complaint  on 
demurrer  as  one  in  tort  based  upon  a  breach  of  duty  by  the  defendants 
as  trustees. 

Complaint  containing  evidentiary  matter  improperly  pleaded  analyzed, 
and  field,  to  state  a  cause  of  action  for  breach  of  contract  and  that  a 
demurrer  thereto  should  be  overruled. 

Appeal  by  the  defendants,  James  Gayley  and  another, 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Trial  Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  9th  day  of  November,  1917,  overruling 
demurrers  to  the  amended  complaint  and  denying  defendants' 
motion  for  a  judgment  on  the  pleadings. 

Henry  B.  Gayley^  for  the  appellants. 

William  S.  Haskell  of  counsel  [Henderson  Peck  with  him 
on  the  brief;  William  S.  Haskell,  attorney],  for  the  respondent. 
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Shearn,  J.: 

The  question  is  whether  the  complaint  states  a  cause  of 
action.  The  action  is  plainly  intended  to  be  based  upon  the 
breach  of  an  express  contract.  As  a  result  of  pursuing  the 
bad  practice  of  attempting  to  plead  all  of  the  evidence  in 
the  case,  the  cause  of  action  has  been  so  obscured  and  com- 
plicated that  the  learned  justice  at  Special  Term,  in  an 
endeavor  to  give  the  plaintiff  the  benefit  of  all  of  the  infer- 
ences to  which  he  is  entitled  on  demurrer,  concluded  that 
the  complaint  might  be  sustained  as  one  in  tort,  based  upon 
the  breach  of  duty  by  the  defendants  as  trustees.  That 
was  not  the  theory  of  the  action,  and  there  was  no  legal 
warrant  for  transforming  the  action  from  one  on  contract 
to  one  in  tort.  In  an  action  for  breach  of  an  express  con- 
tract, the  suflSciency  of  the  complaint  must  be  determined 
as  in  an  action  on  contract  and  not  as  if  the  cause  of  action 
were  in  tort.  If  there  were  anything  left  of  the  science  of 
pleading,  this  complaint  would  be  promptly  held  to  be 
insufficient.  Apparently,  however,  it  is  the  duty  of  the  court 
to  endeavor  to  sift  out  from  the  maze  of  evidentiary  matter 
sufficient  allegations  of  fact  to  constitute  a  cause  of  action. 
Dealing  with  the  complaint  in  this  spirit,  eliminating  unneces- 
sary allegations,  and  giving  the  pleader  the  benefit  of  inferences 
properly  to  be  drawn  in  his  favor,  we  find  that  it  has  been 
substantially  alleged:  That  between  December,  1908,  and 
April  12,  1909,  the  defendants  entered  into  an  agreement 
with  one  Alden  B.  Starr,  whereby  the  defendants  agreed  to 
purchase  and  Starr  agreed  to  sell  certain  patents  and  patent 
rights  for  the  sum  of  $20,000  par  value  in  fully  paid  non- 
assessable capital  stock  of  a  corporation  called  Single  Service 
Package  Corporation  of  America,  duly  organized  under  the 
laws  of  the  State  of  New  Jersey;  that  on  or  about  April  12, 
1909,  said  Starr  in  pursuance  of  said  agreement,  at  the  request 
of  the  defendants,  assigned  and  transferred  to  said  corpora- 
tion all  his  right,  title  and  interest  in  and  to  the  aforesaid 
patents  and  patent  rights,  and  thereafter,  prior  to  January 
1,  1912,  the  defendants,  although  said  stock  was  at  all  times 
either  in  their  possession  or  under  their  control,  failed  and 
refused  to  deliver  the  same  to  the  said  Starr,  although  delivery 
thereof  was  duly  demanded,  to  the  damage  of  said  Starr  in 
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the  sum  of  $14,800;  that  prior  to  the  commencement  of  this 
action  said  Starr,  for  a  valuable  consideration,  duly  assigned 
and  transferred  to  the  plaintiff  his  cause  of  action  for  the 
aforesaid  breach  of  contract.     • 

These  allegations  are  somewhat  concealed  in  unnecessary 
verbiage,  but,  when  thus  stated,  it  must  be  apparent  that 
they  constitute  a  cause  of  action. 

All  of  the  complicated  allegations  in  the  complaint  to  the 
effect  that  the  defendants  and  one  Turner  were  trustees  of  a 
syndicate  and  that  the  defendant  Henderson  executed  an 
assignment  of  stock  to  Starr,  and  that  two  of  the  directors 
signed  an  acknowledgment  that  they  held  the  stock  for  Starr 
and  agreed  to  issue  it  to  him  when  they  distributed  the  stock 
of  the  corporation  as  trustees,  and  the  like,  are  purely 
evidentiary  and  were  doubtless  merely  calculated  to  show 
that  the  defendants  were  able  to  deliver  the  stock.  It  is  as 
a  result  of  the  presence  of  these  unnecessary  statements  of 
evidence  that  the  defendants  have  been  able  to  build  up  a 
forceful  argument  that  the  suit  is  against  the  defendants  as 
trustees,  under  a  void  executory  contract  made  by  two  of 
three  trustees,  and  that,  therefore,  no  cause  of  action  is  stated. 
Nevertheless,  as  indicated  above,  there  can  be  sifted  out  a 
plain  cause  of  action  against  the  defendants  for  breach  of 
their  joint  contract,  and  for  this  reason  the  order  should  be 
affirmed,  with  ten  dollars  costs  and  disbursements,  with  leave 
to  each  defendant  to  withdraw  the  demurrers  and  to  answer 
on  payment  of  said  costs. 

Clakke,  p.  J.,  Laughlin,  Dowling  and  Page,  JJ., 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements, 
with  leave  to  each  defendant  to  withdraw  demurrer  and  to 
answer  on  payment  of  costs. 
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Oscar  Bamberger  and  Ferdinand  Loeb,  Respondents,  v. 
Alfred  B.  Cooke  and  Others,  Appellants. 

First  Department,  February  21,  1918. 

Depoflition  —  examination  of  defendants  before  trial  —  suit  to 
impress  trust  and  for  accounting  —  plaintiffs  must  establish 
right  to  accounting  before  examination  of  defendants  as  to  income 
received  from  securities  —  securities  as  to  which  examination  is 
required  must  be  specified  —  practice  —  order  for  examination 
should  not  refer  to  moving  papers. 

Plaintiffs  suing  defendants  for  a  decree  declaring  that  they  hold  certain 
stock  as  trustees  for  the  plaintiffs  and  for  an  accounting  thereof,  are 
not  entitled  to  an  examination  of  the  defendants  before  trial  as  to  the 
dividends  €uid  income  of  the  stock  until  they  have  estabUshed  their  right 
to  an  accounting. 

In  any  event  the  examiniition  of  the  defendants  before  trial  should  be 
limited  to  specified  stocks  and  securities,  and  an  order  which  permits 
an  unlimited  and  roving  examination  concerning  any  of  the  securities 
dealt  in  by  the  defendants  is  improper. 

Where  the  plaintiffs  contend  that  the  stocks  and  securities  were  stolen 
from  them  and  delivered  to  the  defendants  they  should  specify  in  their 
moving  papers  what  specific  stocks  and  securities  were  stolen. 

It  is  improper  for  the  court  to  order  an  examination  of  the  defendants 
concerning  matters  referred  to  in  specified  folios  of  the  affidavit  upon 
which  the  order  is  made,  when  the  foUos  in  the  original  and  printed  papers 
are  different,  so  that  it  is  impossible  to  ascertain  from  the  papers  on 
appeal  the  matters  to  which  the  examination  is  limited. 

The  practice  of  framing  orders  for  examination  before  trial  so  that  they 
read  *'  concerning  the  matters  set  forth  in  the  annexed  affidavit,"  or 
"  concerning  the  issues  in  this  action,"  is  improi>er. 

Appeal  by  the  defendants,  Alfred  B.  Cooke  and  others, 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  16th  day  of  January,  1918,  grant- 
ing a  motion  for  their  examination  before  trial. 

Edgar  J.  Bernheimer  of  counsel  [Hollander  &  Bemheimery 
attorneys],  for  the  appellants. 

Ralph  Wolf  of  counsel  [Hays,  Hershfield  &  Wolf,  attorneys], 
for  the  respondents. 
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Shearn,  J.: 

This  is  an  appeal  by  the  defendants  from  an  order  for  their 
examination  as  limited  at  Special  Term.  The  complaint 
alleges  in  substance  that  the  plaintiffs  were  in  1917  and  are 
the  owners  and  holders  "  of  certain  stocks,  bonds,  seciirities 
and  cash;"  that  'Hhe  same"  were  stolen  from  the  plaintiffs 
and  were  delivered  to  the  defendants  who  received  "  the 
said  stocks,  bonds,  securities  and  cash  "  without  consideration 
and  with  notice  that  plaintiffs  were  the  owners  and  holders 
"  thereof."  Judgment  is  demanded  that  it  be  adjudged  that 
the  defendants  hold  "  said  stocks,  bonds,  securities  and  cash  " 
and  the  dividends,  interest  and  income  therefrom  or  the 
proceeds  thereof  as  trustees  for  the  plaintiffs  and  account 
therefor.  The  order  allows  an  examination  concerning  the 
allegations  of  plaintiffs'  ownership,  the  theft,  the  receipt  by 
the  defendants,  and  lack  of  consideration,  notice  and  con- 
cerning the  dividends  and  income  received  therefrom.  As 
to  the  dividends  and  income,  the  plaintiffs  are  clearly  not 
entitled  to  any  examination  until  they  have  established  the 
right  to  an  accoimting.  As  to  some  of  the  other  matters, 
an  examination  would  be  entirely  proper  if,  under  the  com- 
plaint and  affidavits,  it  could  be  directed  and  limited  to  any 
specified  stocks,  bonds  or  securities.  The  difficulty  is  that 
there  is  nowhere  any  such  specification  and  the  order  would 
permit  an  unlimited  and  roving  examination  concerning  any 
and  all  of  the  innumerable  securities  dealt  in  by  the  defend- 
ants. The  plaintiffs  should  have  specified  either  in  their 
complaint  or  in  the  affidavit  upon  which  the  order  for  exami- 
nation was  made,  the  stocks,  bonds  and  securities  that  were 
alleged  to  have  been  stolen  from  them  and  delivered  to  the 
defendants.  Allegations  of  this  vague  and  general  nature  do 
not  constitute  a  sufficient  statement  of  facts  showing  the 
relevancy  and  necessity  of  the  examination.  While  exami- 
nation of  parties  before  trial  is,  as  it  should  be,  liberally 
allowed  in  furtherance  of  justice,  care  must  be  taken  to  see 
that  it  is  not  made  unnecessarily  vexatious  and  oppressive. 
That  is  the  sole  reason  for  requiring  a  statement  of  facts 
showing  the  necessity  for  the  examination. 

The  order  appealed  from  presents  a  question  of  practice 
which  should  be  referred  to.    The  original  order  for  examina- 
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tion  requires  the  defendants  to  ''  submit  to  an  examination 
and  testify  concerning  the  matters  set  forth  in  the  annexed 
affidavit,  and  concerning  the  matters,  material  and  necessary 
to  support  the  allegations  of  the  complaint,  put  in  issue  by 
the  answer  herein."  The  order  of  the  Special  Term  limits 
the  examination  "  to  the  matters  referred  to  in  folios  13  and 
14  of  the  affidavit  upon  which  order  was  made."  As  the 
folios  in  the  original  papers  and  in  the  printed  papers  are 
diflferent,  it  is  impossible  to  ascertain  from  the  papers  on 
appeal  the  matters  to  which  the  examination  was  limited  and 
the  matters  to  which  it  was  allowed.  The  difficulty  was 
resolved  in  the  instant  case  by  counsel  agreeing  and  setting 
forth  in  their  briefs  the  matters  included  in  the  examination, 
according  to  their  interpretation  of  the  order. 

The  practice  of  framing  those  orders  for  examination  so 
that  they  read  "  concerning  the  matters  set  forth  in  the  annexed 
affidavit,"  or  "  concerning  the  issues  in  this  action,"  is  improper. 
It  leads  to  innumerable  motions  and  appeals,  otherwise 
imnecessary,  to  obtain  a  modification  of  the  order  in  order  to 
procure  a  proper  limitation  of  the  examination.  It  would 
save  much  time,  both  of  counsel  and  the  courts,  if  the  practice 
were  followed  of  specifying  in  the  order  for  examination, 
directly  and  not  by  reference,  the  matters  concerning  which 
the  examination  is  to  be  had. 

The  order  appealed  from  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  order  for  examination 
vacated,  without  prejudice  to  a  renewal  of  the  application  upon 
sufficient  papers. 

Clarke,  P.  J.,  Laughun,  Dowling  and  Page,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  order  for  examination  vacated,  without  prejudice  to 
renewal  upon  sufficient  papers. 
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Henry  Heberton  Good  and  Others,  Suing  for  the  Benefit  of 
Edmund  W.  Bodine  and  Others,  Appellants,  v.  Matilda 
Brown,  Respondent,  Impleaded  with  Martha  G.  Simp- 
son and  Others,  Defendants. 

Second  Department,  February  8,  1918. 

■Jeetment  —  possession  —  limitation  of  action  —  pleading  —  defense 
of  statute  taken  by  defendant  subsequently  served. 

In  an  action  of  ejectment  the  possession  of  the  defendant  may  be  both  a 
question  of  fact  and  of  law. 

In  an  action  of  ejectment  a  defendant  owning  the  fee,  who  was  brought 
into  the  action  by  the  service  of  an  amended  summons  and  complaint 
after  other  defendants  had  been  served,  may  plead  the  Statute  of 
Limitations  by  alleging  the  lapse  of  twenty  years  **  before  the  commence- 
ment of  this  action,*'  although  she  does  not  assert  the  statute  "  as  to 
this  defendant." 

Such  defendant  was  not  affected  by  the  prior  service  on  others  not  united 
in  interest  with  her. 

Appeal  by  the  plaintiffs,  Henry  Heberton  Good  and 
others,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
respondent,  entered  in  the  office  of  the  clerk  of  the  county  of 
Richmond  on  the  19th  day  of  July,  1912,  upon  the  verdict  of 
a  jury  rendered  by  direction  of  the  court  in  an  action  for 
ejectment. 

William  Af.  Mullen,  for  the  appellants. 

William  D.  Gaillard,  for  the  respondent  Matilda  Brown 
(daughter). 

Per  Curiam: 

The  proceedings  in  the  Land  Office  had  resulted  in  a  grant 
to  Robert  Brown,  in  which  the  Bodines  were  parties  remon- 
strant. Brown's  acts  of  occupation  and  possession  were 
unmistakably  those  of  ownership  toward  the  Bodines  and 
plaintiffs'  privies  in  interest.  Indeed,  before  this  land  grant, 
Brown  had  been  improving  the  lands  with  active  assistance 
from  the  Bodines  in  the  way  of  lumber  and  material,  without 
objection. 
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Possession  may  be  both  a  question  of  fact  and  of  law. 
The  verdict  on  the  ground  of  the  Statute  of  Limitations  was 
fully  supported. 

This  ejectment  action  was  started  as  to  the  original  defend- 
ants on  October  21,  1908.  The  grant  by  the  Commissioners 
of  the  Land  Office  had  been  on  October  26,  1888,  Matilda 
Brown,  the  daughter,  who  had  the  fee  since  1902,  was  brought 
in  by  service  of  amended  summons  and  complaint  on  February 
13,  1909.  In  her  answer  she  pleaded  the  lapse  of  twenty 
years  "  before  the  commencement  of  this  action,"  without 
saying  "  as  to  this  defendant." 

Appellants  urge  here  that  this  did  not  plead  the  continued 
rimning  of  the  statute  after  October  21,  1908,  when  the  other 
defendants  were  served.  But  as  to  her  there  was  no  action 
until  she  had  been  named  in  the  summons  and  served.  Her 
plea  must  be  read  with  section  398  of  the  Code  of  Civil  Pro- 
cedure, that  such  a  defendant  is  unaffected  by  prior  service  on 
others  not  united  in  interest  with  her. 

The  Statute  of  Limitations  is  a  protection  against  claims 
under  ancient  grants,  where  time  has  made  it  hard  to  fix 
precise  boundaries.  When  neighboring  occupants  are  improv- 
ing their  lands  without  objection  (and  even  with  active  aid 
as  builders),  such  questions  should  be  asserted  while  the 
parties  are  alive.  Failing  to  do  so,  their  belated  claims 
are  rightly  outlawed  after  twenty  years. 

The  judgment  is,  therefore,  affirmed,  with  costs. 

Jenks,  p.  J.,  Thomas,  Rich,  Putnam  and  Blackbiab,  JJ., 
<5oncurred. 

Judgment  affirmed,  with  costs. 
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Jennie  Carr,  as  Administratrix,  etc.,  of  Edward  J.  Carr, 
Deceased,  Appellant,  v.  Frederick  Gottschali>t, 
Respondent. 

Second  Department,  February  8,  1918. 

Master  and  servant  —  negligence  —  death  by  faU  from  scaffold  — 
Labor  Law  —  requirement  that  guardraU  of  scaffold  be  bolted 
—  failure  of  master  to  comply  with  statute  —  erroneous  charge. 

Section  18  of  the  Labor  Law  requires  the  gfuardrail  of  a  scaffold  to  be 
"  proi)erIy  bolted,  secured  and  braced,"  and  where  in  an  action  to 
recover  for  the  death  of  one  who  fell  from  a  scaffold  it  is  adnutted  by 
the  master  that  the  gfuardrail  instead  of  bein^:  bolted  in  its  socket  was 
tied  with  rope,  it  was  error  to  submit  to  the  jury  the  question  as  to 
whether  the  gfuardraU  was  properly  attached  in  compliance  with  the 
statute. 

Section  18  of  the  Labor  Law  has  a  purpose  beyond  declaring  the  common- 
law  obligation  of  a  master,  and  its  specific  requirements  must  be  complied 
with.  Proof  of  a  violation  of  the  statute  is  sufficient  to  establish  neg^ 
gence  of  the  master  as  a  matter  of  law. 

Such  erroneous  submission  constitutes  reversible  error  where  the  plaintiff 
claims  that  when  her  intestate  fell  from  the  scaffold  he  had  hold  of  the 
guardrail  and  might  not  have  fallen  but  for  the  fact  that  it  was  not 
secure. 

Appeal  by  the  plaintiff,  Jennie  Carr,  as  administratrix, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defend- 
ant, entered  in  the  office  of  the  clerk  of  the  county  of  Richmond 
on  the  23d  day  of  November,  1916,  upon  the  verdict  of  a 
jury,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
6th  day  of  November,  1916,  denying  plaintiflf's  motion  for 
a  new  trial  made  upon  the  minutes. 

Sidney  J.  Loeb  [Leon  M.  Prince  with  him  on  the  brief], 
for  the  appellant. 

John  G.  Clark,  for  the  respondent. 

Jenks,  p.  J.: 

I  think  that  it  was  error  to  submit  to  the  jury  the  question 
whether  the  guardrail  of  the  scaffold  was  properly  attached 
thereto  in  compliance  with  section  18  of  the  Labor  Law. 
Whatever  expressions  in  the  charge  may  be  isolated  and  then 
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read  to  the  contrary,  it  is  plain,  both  from  the  tenor  of  the 
main  charge  and  from  its  final  word,  that  the  learned  court 
did  make  the  submission. 

There  was  no  question  whether  the  said  section  applied  to 
the  scaffold  as  then  in  use.  That  section  prescribed  that 
the  guardrail  of  the  scaffold  must  be  "  properly  bolted, 
secured  and  braced."  The  undisputed  testimony  of  the 
master  himself  established  that  the  guardrail,  instead  of 
being  bolted  in  its  sockets,  had  been  tied  by  pieces  of  rope. 
There  was  no  contention  that  this  statutory  requirement  did 
not  apply  to  the  adjustment  of  the  guardrail  in  the  sockets. 
The  defendant  had  testified  that  he  had  tied  the  rail  into  the 
eyebolts  because  that  was  the  only  way  it  could  be  done, 
but  this  conclusion  was  not  sustained  by  his  testimony  or  by 
that  of  any  other  witness.  The  only  explanation  of  the 
practice  of  tying  is  found  in  his  statement  that  as  the  scaffold 
was  shifted  the  guardrail  must  have  enough  play  to  avoid  the 
fire  escapes  on  buildings.  The  court  in  one  part  of  its  charge, 
where  it  said,  "  Was  this  guardrail  properly  attached?  I 
leave  that  to  you  to  say,"  added:  "  Gottschaldt  says  that  this 
scaffold  was  properly  secured  and  braced,  and  he  says  that  it 
was  bolted  fast  as  it  could  be;  that  you  could  not  have  it 
rigid." 

I  think  that  upon  this  record  there  was  no  question  for  the 
jury  whether  the  master  had  complied  with  the  statute.  I 
think  that  this  section  18  has  a  purpose  beyond  declaration 
of  the  common-law  obligation  of  a  master.  Instead  of  com- 
mitting the  construction  of  the  guardrail  to  reasonable 
care,  it  prescribes,  in  further  assurance  of  safety,  that  the 
guardrail  must  be  properly  bolted,  secured  and  braced. 
In  the  nature  of  things  a  bolt  —  a  strong  pin  —  secures 
rigidity.  Bolting  is  a  specific  requirement  as  distinguished 
from  the  general  requirement  of  securing  and  of  bracing. 
And  the  statute  is  not  satisfied  if  bolting,  when  and  wherein 
required,  is  omitted,  no  matter  how  properly  the  guardrail 
is  secured  and  braced.  The  master  could  not  satisfy  this 
specific  requirement  of  the  statute  by  substitution,  even 
though  he  exercised  due  care  in  selection  of  the  substitute. 
The  proof  of  the  violation  of  the  statute  in  this  case  was 
sufficient  to  establish  as  matter  of  law  the  negligence  of  the 
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master  in  furnishing  the  scaflfold.  And  neither  court  nor 
jury  had  any  power  of  dispensation  upon  consideration  of  the 
care  exercised  by  the  master  in  otherwise  securing  or  bracing 
this  guardrail. 

In  Marino  v.  Lehmaier  (173  N.  Y.  536),  Haight,  J.,  for  the 
court  says:  "  In  Comyn's  Digest,  imder  head  of  Actions  on 
Statutes  (F),  page  453,  it  is  said:  '  So  in  every  case,  where 
a  statute  enacts  or  prohibits  a  thing  for  the  benefit  of  a  person, 
he  shall  have  a  remedy  upon  the  same  statute  for  the  thing 
enacted  for  his  advantage  or  for  the  recompense  of  a  wrong 
done  to  him  contrary  to  said  law.'  (See,  also,  Pitcher  v. 
Lennon,  12  App.  Div.  356;  McRickard  v.  Flint,  114  N.  Y. 
222,  and  Houer  v.  Barkhoof,  44  N.  Y.  113.)  "  In  Pitcher  v. 
Lennon,  cited  in  Marino* s  Case  {supra),  the  court,  per  O'Brien, 
J.,  say:  "  These  and  many  more  cases  that  might  be  referred 
to  support  what  we  must  regard  as  the  well-settled  doctrine, 
first,  that  if  one  upon  whom  the  statute  imposes  a  duty  violates 
that  duty,  and  the  violation  results  in  an  injury,  he  is  liable, 
irrespective  of  all  questions  of  care  and  prudence."  As  was 
said  by  Hotchkiss,  J.,  for  the  court  in  Coleman  v.  RtLggles- 
Robinson  Co.  (159  App.  Div.  273;  aflfd.,  213  N.  Y.  683): 
"  The  measure  of  defendant's  duty  was  not  due  care,  for  the 
statute  cast  upon  the  defendant  the  burden  of  compliance  with 
its  terms."  And  the  learned  judge  well  observes  that  other- 
wise there  would  be  no  reason  for  the  statute  inasmuch  as 
reasonable  care  was  required  by  the  conunon  law. 

I  think  the  request  that  the  court  instruct  the  jury  that 
from  the  uncontradicted  evidence  in  the  case  there  was  a 
violation  of  the  law,  in  that  it  appears  afl^rmatively  here, 
and  uncontradicted,  that  this  guardrail  was  not  bolted,  was 
proper.  {Foster  v.  People,  50  N.  Y.  598;  Zabriskie  v.  Smith, 
13  id.  322;  Ryan  v.  Manhattan  R.  Co,,  121  id.  137;  Chapman  v. 
McCormick,  86  id.  479.)  In  McDonald  v.  Long  Island  R.  R. 
Co.  (116  N.  Y.  551),  Bradley,  J.,  for  the  court  says: 
"  Although  the  question  of  negligence  is  dependent  upon 
facts  which  must  go  to  the  jury,  when  any  inference  may 
arise  from  the  evidence  either  to  support  or  defeat  the  charge, 
there  may  be  a  state  of  facts  so  unqualified  as  to  justify  the 
determination  of  the  fact  as  matter  of  law." 

The  possible  effect  of  this  error  upon  the  plaintiff's  case 
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cannot  be  disregarded.  It  was  the  plainti£f's  version  of  the 
casualty  that  at  the  time  her  intestate  fell  from  the  scaffold 
he  had  hold  of  the  guardrail  with  one  hand,  and  but  for  the 
play  of  the  guardrail  he  might  not  have  fallen  from  the 
scaffold.  There  was  evidence  that  justified  this  version, 
and  this  version  in  turn  afforded  basis  for  the  contention  that- 
if  the  guardrail  had  been  bolted  it  would  have  been  rigid. 
Indeed,  the  defendant  had  testified:  "Well,  it  has  got  to 
give  both  ways;  when  it  is  raised  and  lowered  it  has  to  have 
enough  play  and  room  to  give;  that  is  the  reason  we  use  the 
ropes  on  it." 

The  judgment  and  order  are  reversed  and  a  new  trial  is 
granted,  costs  to  abide  the  event. 

Thomas,  Mills,  Putnam  and  Blackmar,  JJ.,  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs 
to  abide  the  event. 


Horace   L.    Kent,   Respondent,    v.   George   H.   Fraser, 

Appellant. 

Second  Department,  February  8,  1918. 

Practice  -•  trial  —  indefinite  postponement  because  absent  witness 

is  in  Oermany. 

A  motion  for  an  indefinite  postponement  of  a  trial  on  the  ground  of  the 
absence  in  Germany  of  a  material  witness  calls  for  an  exercise  of  dis- 
cretion by  the  trial  court. 

The  trial  court  did  not  err  in  an  exercise  of  discretion  by  denying  the 
defendant's  motion  for  an  indefinite  postponement  of  trial  where  the 
moving  affidavits  allege  that  the  absent  witness  was  a  resident  of  Berlin 
when  the  present  war  was  declared  and  is  believed  to  be  in  Germany, 
etc.,  and  that  it  is  impossible  to  communicate  with  him,  there  being 
nothing  to  show  where  the  witness  is  or  whether  he  is  still  alive. 

Appeal  by  the  defendant,  George  H.  Fraser,  from  an 
order  of  the  Supreme  Court,  made  at  the  Kings  County  Trial 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
Kings  on  the  14th  day  of  December,  1917,  densdng  his  applica- 
tion for  an  indefinite  postponement  of  the  trial  on  the  ground 
of  the  absence  in  Germany  of  an  alleged  material  witness. 
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Almet  Reed  Latson,  for  the  appellant. 
/.  R.  Oelandj  for  the  respondent. 

Jenks,  p.  J.: 

The  motion  called  for  an  exercise  of  discretion  by  the 
trial  court.  {Paine  v.  Aldrich,  133  N.  Y.  544;  Whitney  v. 
Whitney,  76  Hun,  585;  Smith  v.  Alker,  102  N.  Y.  87.)  As 
the  question  before  us  is  whether  the  order  made  was  right 
(Baylies  N.  T.  &  App.  [2d  ed.],  404,  citing  People  v.  New 
York  Central  &  H.  R.  R.  R.  Co.,  28  Hun,  546),  we  shall  not 
discuss  the  process  by  which  the  learned  court  reached  its 
conclusion.  It  appears  from  the  affidavit  of  the  moving  party 
that  when  the  present  war  between  this  country  and  the 
German  Empire  was  declared,  the  absent  witness  was  a 
resident  of  Berlin,  Germany,  and,  as  the  affiant  is  informed  and 
believes,  the  witness  is  now  in  Germany  or  in  the  service  of  the 
German  government  and  in  its  army. 

It  does  not  appear  where  the  witness  is,  or,  unless  the  pre- 
sumption of  life  applies,  whether  he  still  lives.  The  affiant 
further  states  that  the  testimony  of  the  witness  cannot  be 
taken  by  mail  and  that  it  is  impossible  to  communicate  with 
him.  Such  "  utter  occlusion  "  is  natural  to  the  state  of  war, 
and  it  must  be  considered  that  it  will  continue  during  the 
war.  {The  Rapid,  8  Cranch,  155,  161;  Griswold  v.  Wadding- 
ton,  16  Johns.  438,  471,  482,  per  Kent,  C.)  We  think  that 
the  learned  court  did  not  err  in  an  exercise  of  the  discretion 
reposed  in  it,  and  that  the  order  should  be  affirmed.  {Lowers 
stein  V.  Greve,  50  Minn.  383;  Carberry  v.  Bums,  68  Miss. 
573.     See,  too,  Cahill  v.  HiUon,  31  Hun,  114.) 

The  order  is  affirmed,  with  ten  dollars  costs  and 
disbursements. 

Thomas,  Putnam,  Blackmar  and  Kelly,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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WUiLiAM   K.   DicKERSON,   Respondent,   v.   Erie   Railroad 
Company,  Appellant. 

Second  Department,  February  8,  I9I8. 

Carrier — transportation  of  live  itock  —  Interstate  Commerce  Act 

—  oral  contract  for  transportation  in  yiolation  of  Federal  statute  — 
estoppel  —  shipper  cannot  take  advantage  of  reduced  rate  and 
repudiate  uniform  contract  authorizing  same  —  erroneous  charge 

—  new  trial. 

Where  schedules  filed  by  a  common  carrier  under  the  Interstate  Commeroo 
Act  show  its  charges  for  transporting  live  stock  and  provide  for  a  uniform 
bill  of  lading,  fixing  a  reduced  rate  at  which  it  will  carry  live  stock,  whUe  a 
rate  ten  per  cent  higher  is  charged  if  a  consignor  refuses  to  execute  a  "  uni- 
form live  stock  contract,"  both  the  shipper  and  carrier  are  bound  to  know 
that  an  oral  contract  for  transportation  fixing  no  rate  or  valuation  of 
the  stock  is  a  violation  of  the  Federal  act.  Hence  a  consignee  whose 
live  stock  died  in  transit  because  they  were  not  unloaded  during  ninety- 
eight  hours  of  transit  cannot  recover  more  than  the  amount  limited  in 
a  uniform  bill  of  lading  upon  the  contention  that  said  bill  of  lading  was 
executed  without  authority  and  that  the  agent  of  the  consignor  made 
an  oral  contract  of  shipment  which  fixed  no  rates.  This,  because  in  such 
case  the  Interstate  Commerce  Act  and  the  schedules  and  bills  of  lading 
filed  and  issued  in  pursuance  thereof  would  become  ineffective. 

Moreover,  the  plaintiff  cannot  have  the  reduced  rate  and  disclaim  the 
contract  authorizing  such  rate,  otherwise  he  would  be  obtaining  a  dis- 
cretionary rate  and  gaining  for  a  lesser  charge  the  benefits  of  the  higher 
charge. 

It  was  error  for  the  court  to  charge  that  the  jury  might  find  the  oral  con- 
tract alleged  by  the  plaintiff,  for  if  such  oral  agreements  could  be  sustained 
the  door  is  open  to  all  manner  of  special  contracts  departing  from  the 
schedules  and  rates  filed  with  the  Interstate  Commerce  Commission. 

Although  the  jury  might  have  found  that  an  agent  of  the  carrier  denied 
the  person  accompanying  the  live  stock  an  opportunity  to  unload  them 
during  transit,  the  error  in  the  charge  aforesaid  allowing  the  jury  to 
find  the  oral  contract  alleged  by  the  plaintiff  requires  a  new  trial. 

Appeal  by  the  defendant,  Erie  Railroad  Company,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  oflSce  of  the  clerk  of  the  county  of  Orange  on 
the  28th  day  of  October,  1916,  upon  the  verdict  of  a  jury, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the 
8th  day  of  November,  1916,  denying  defendant's  motion  for 
4  new  trial  mad^  upon  the  minutes. 
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EJbert  N.  Oakes  [Thomas  Watts  and  John  Bright  with  him 
on  the  brief],  for  the  appellant. 

J.  F.  Halsteadf  for  the  respondent. 

Thomas,  J. 

The  plaintifiF  caused  horses  to  be  shipped  from  Indianapolis 
to  Gk)shen,   N.   Y.,   where  upon  arrival  February  twenty- 
third,  two  horses  were  found  dead,  and  others  injured,  for  which 
he  has  recovered  a  verdict.    There  was  a  uniform  live-stock 
contract  and  also  a  way  bill.    The  plaintiff,  after  purchasing, 
assembled  the  stock  at  the  stables  of  the  Cooley-Frey  Horse 
Company,  who  appear  as  the  consignors  to  plaintiff  as  con- 
signee.   The    uniform    live-stock    contract    was    signed    by 
such  company,  by  Luther  Bear,  its  cashier.    The  plaintiff 
paid  the  freight  mentioned  in  the  way  bill  and  appropriate 
under  the  contract,  and  recited  in  his  written  notice  of  damage, 
dated  February  25,  1913,  that  the  Cooley-Frey  Horse  Com- 
pany was  the  consignor.     After  the  arrival  at  Goshen  plain- 
tiff knew  that  the  Cooley-Frey  Company  was  the  consignor  in 
the  way  bill.    Indeed,  Helfner,  who  accompanied  the  ship- 
ment, delivered  the  contract  to  Lunney,  plaintiff's  partner, 
at  Goshen.    But  in  this   action  the  plaintiff  insists  that  he 
and  his  partner  Lunney  in  person  made  an  oral  contract  for 
the  shipment  with  Reynolds,  the  agent  of  the  initial  carrier, 
without  any  participation  by  the  apparent  consignor  or  its 
representatives,  and  that  neither  of  them  ever  saw  Frey,  who, 
representing  the  Cooley-Frey  Company,  was  concerned  in 
the  directions  in  the  way  bill,  and  that  such  company  or  its 
agent   was   unauthorized    to   execute   the    contract.    Three 
persons  in  the  defendant's  employ  testified  that  Frey  was 
present  with  plaintiff  and  actually  arranged  for  the  shipment. 
It  was  planned  that  Epstein  should  accompany  the  car,  and 
he  signed  the  release  indorsed  on  the  contract,  but  remitted 
the  position  to  his  cousin  Helfner,  who  rode  in  the  caboose, 
but,  as  he  testified,  visited  and  provided  for  the  horses  three 
times  each  day.    The  animals  had  sufficient  feed  and  water, 
but  were  not  imloaded  during  the  ninety-eight  hours  of  trans- 
portation, to  which  plaintiff  ascribes  the  injury.    Helfner  states 
that  he  wa^  in  the  act  of  unloading  the  horses  for  the  statu- 
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tory  five  hours'  rest  at  Salamanca,  but  that  the  defendant's 
agent  there  prevented  it.  The  agent  testified  that  Helfner  said 
that  he  did  not  wish  to  unload,  but  wanted  feed  and  water, 
which  were  furnished.  If  the  testimony  of  Geraghty,  Reynolds 
and  Tevebaugh,  the  agents  and  clerks  of  the  contracting  carrier 
at  Indianapolis,  supported  by  the  pajonent  of  the  stipulated 
freight  rate  and  the  notice  of  claim  be  accepted,  the  Cooley- 
Frey  Company  not  only  had  authority  to  make  the  contract, 
but  did  in  fact,  through  Frey,  arrange  its  terms  in  the  presence 
of  plaintiff,  and  was  responsible  for  the  direction  in  the  way 
bill,  "  Do  not  unload  imless  absolutely  necessary,"  which  is 
in  furtherance  of  the  oral  directions  of  Frey,  and  would,  under 
the  charge  of  the  court,  prevent  recovery  unless  the  immediate 
custodian  of  the  stock  asked  to  unload  at  Salamanca  and  was 
denied  by  the  agent  at  that  place.  But  the  testimony  of 
plaintifif  and  Lunney  is  to  the  effect  that  they  in  bdialf  of  the 
shipper  were  the  only  persons  present,  and  that  there  was  no 
written  contract,  and  that  Reynolds  advised  them  that  the 
horses  would  be  twice  unloaded  en  route.  To  this  must  be 
added  the  testimony  of  Helfner  that  he  was  prevented  from 
unloading.  If  it  were  the  usual  question  of  fact,  it  could  not 
be  said  that  the  verdict  is  against  the  evidence.  But  the 
whole  matter  must  be  viewed  in  the  light  of  the  Federal 
law.  The  spirit  of  such  law,  so  far  as  here  applicable,  is  that 
there  must  be  common  opportimity  for  all  shippers.  The 
carrier  proffers  terms  by  filing  with  the  Interstate  Commerce 
Commission  schedules  of  charges  for  transportation,  and 
"  all  privileges  or  facilities  granted  or  allowed  and  any  rules 
or  regulations  which  in  any  wise  change,  affect,  or  determine 
any  part  or  the  aggregate  of  such  aforesaid  rates,  fares,  and 
charges,  or  the  value  of  the  service  rendered  to  the  passenger, 
shipper,  or  consignee."  {Boston  &  Maine  Railroad  v.  Hooker, 
233  U.  S.  97,  114.)  Such  is  section  6  of  the  Interstate  Com- 
merce Act,  as  amended  by  section  2  of  the  Hepburn  Act 
(24  U.  S.  Stat,  at  Large,  379,  380,  chap.  104,  §  6,  as  amd.  by 
34  id.  584,  586,  chap.  3591,  § 2 ;  34 id.  838,  Res.  No.  47).  Such 
schedules  were  duly  filed  by  the  present  initial  and  connecting 
carriers.  They  show  charges,  and  a  uniform  bill  of  lading.  If 
the  plaintiff  shipped,  or  must  be  deemed  to  have  shipped,  under 
App.  Div.— Vol.  CLXXXI.  52 
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the  uniform  bill  of  lading,  its  liability  is  one  thing;  otherwise 
it  is  something  else.  The  schedules  provide  a  uniform  live- 
stock contract.  If  one  ships  under  that,  the  rate  is  lower  than 
if  he  does  not.  The  scheduled  rate  covering  the  present 
service  was  56  cents  per  100  pounds.  That  is  the  rate  the 
carrier  charged  in  this  instance.  Tt  is  the  rate  the  shipper 
paid.  It  is  the  rate  shown  in  the  way  bill.  It  is  a  rate  that 
required  a  uniform  live-stock  contract.  It  is  a  rate  that 
limited  the  shippers  as  to  value.  Such  a  contract  was  made 
with  the  consignor  —  the  person  the  plaintiff  acknowledged 
as  consignor.  Now  the  plaintifif  denies  that  such  person  was 
consignor  and  that  it  had  the  right  to  make  the  contract,  and 
relies  on  an  oral  contract  fixing  no  rate.  But  the  plaintiff 
cannot  have  the  rate  and  disclaim  the  contract,  and  unless  he 
expressly  agreed  to  pay  a  higher  rate,  the  lower  rate  prevails 
and  in  such  case  the  uniform  live-stock  contract  obtains, 
whether  it  was  or  was  not  actually  executed.  Otherwise, 
plaintiff  is  obtaining  a  discriminatory  rate,  and  gaining  for  the 
lesser  charge  the  benefits  of  the  higher  charge.  The  schedule 
filed  with  the  Interstate  Commerce  Commission  provides 
(Rule  B) :  "  Unless  otherwise  provided  in  this  classification, 
property  will  be  carried  at  the  reduced  rate  specified  if  shipped 
subject  to  all  the  terms  and  conditions  of  the  Uniform  Bill  of 
Lading  (see  pages  23  and  25).  If  consignor  elects  not  to 
accept  all  the  terms  and  conditions  of  the  Uniform  Bill  of 
Lading,  he  should  so  notify  the  agent  of  the  forwarding 
carrier  at  the  time  his  property  is  offered  for  shipment.  If  he 
does  not  give  such  notice,  it  will  be  understood  that  he  desires 
his  property  carried  subject  to  the  terms  and  conditions  of  the 
Uniform  Bill  of  Lading  in  order  to  secure  the  reduced  rate." 
The  plaintiff  was  bound  to  know  the  traffic  rules,  and  if 
he  made  no  election  he  fell  imder  the  limitations  of  the  uniform 
contract.  The  traffic  rules  provided:  "  Agents  will  be 
expected  to  thoroughly  familiarize  themselves  with  the  follow- 
ing, and  will  take  particular  care  to  acquaint  consignors,  or 
their  agents,  with  the  requirements  of  the  Company  before 
accepting  Live  Stock  for  Shipment."  Then  follows  this: 
"  t  Live  Stock  will  be  taken  at  the  reduced  rates  fixed  in  the 
tariff  onlj^  when  a  Uniform  Live  Stock  Contract  is  executed 
by  the  station  agent  and  the  consignor,  and  when  the  release 
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on  the  back  of  said  contract  is  executed  by  man  or  men  who 
are  to  accompany  said  live  stock.  If  consignor  refuses  to 
execute  a  Uniform  live  Stock  Contract,  the  live  stock  will  be 
charged  ten  (10)  per  cent  higher  than  the  reduced  rates 
specified  herein,  provided  that  in  no  case  shall  such  increase 
be  less  than  one  (1)  cent  per  hundred  pounds.''  The  "  f  " 
"  Denotes  Changes  other  than  reductions  or  increases  "  in 
the  rate.  Rule  1  (C  and  D)  are  as  follows:  "  (C)  Property 
carried  not  subject  to  all  the  terms  and  conditions  of  the 
Uniform  Bill  of  Lading  will  be  at  the  carrier's  liability,  limited 
only  as  provided  by  common  law  and  by  the  laws  of  the 
United  States  and  of  the  several  States  in  so  far  as  they  apply, 
but  subject  to  the  terms  and  conditions  of  the  Uniform  Bill  of 
Lading  in  so  far  as  they  are  not  inconsistent  with  such  common 
carrier's  liability,  and  the  rate  charged  therefor  will  be  ten  per 
cent  (10%)  higher  (subject  '  to  a  minimum  increase  of  one 
(1)  cent  per  one  hundred  pounds ')  than  the  rate  charged  for 
property  shipped  subject  to  all  the  terms  and  conditions 
of  the  Uniform  Bill  of  Lading  (see  Note). 

"  (D)  When  the  consignor  gives  notice  to  the  agent  of 
the  forwarding  carrier  that  he  elects  not  to  accept  all  the 
terms  and  conditions  of  the  Uniform  Bill  of  Lading,  but 
desires  a  carrier's  liability  service  at  the  higher  rate  charged 
for  that  service,  the  carrier  must  print,  write  or  stamp  upon 
the  Bill  of  Lading  a  clause  reading:  '  In  consideration  of  the 
higher  rate  charged,  the  property  herein  described  will  be 
carried  at  the  carrier's  liability,  limited  only  as  provided  by 
law,  but  subject  to  the  terms  and  conditions  of  the  Uniform 
Bill  of  Lading  in  so  far  as  they  are  not  inconsistent  with  such 
common  carriers'  Uability.'  "  The  plaintiff  in  effect  discards 
the  Hepburn  Act  and  the  Carmack  Amendment  (24  U.  S. 
Stat,  at  Large,  379,  386,  chap.  104,  §  20,  as  amd.  by  34  id. 
584,  593,  595,  chap.  3591,  §  7;  34  id.  838,  Res.  No.  47)* 
which  requires  a  bill  of  lading  to  be  issued.  {Adams  Express 
Co.  V.  CroningeTy  226  U.  S.  491.)  The  instance  of  decision 
under  the  act  of  an  unauthorized  contract,  leaving  the 
shipment  with  no  contract,  save  an  oral  agreement  to  ship 

*  Since  amd.  by  38  U.  S.  Stat,  at  Large,  1196,  1197,  chap.  176,  and  39 
id.  441,  442,  chap.  301.—  [Rbp. 
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with  no  rate  and  no  valuation  given,  is  not  brought  to  attention. 
The  carrier  did  not  so  understand  the  undertaking,  but  the 
jury  has  found  it.  But  the  shipper  as  well  as  the  carrier  must 
be  deemed  to  know  that  such  an  oral  arrangement  was  a  viola- 
tion of  the  Carmack  Amendment,  which  requires  a  bill  of  lad- 
ing, a  departure  from  the  posted  and  filed  schedules,  and  that 
the  rate  given  and  accepted  wassuqh  that  the  carrier's  obliga- 
tion was  only  that  contained  in  the  uniform  live-stock  contract. 
If  a  shipper  may  deny  that  by  himself  or  through  another 
authorized  he  was  privy  to  a  shipping  contract,  or  bill  of  lading, 
and  that  there  was  but  a  mere  agreement  to  ship  with  no  rates 
fixed,  and  a  jury  may  sustain  his  contention,  the  Hepburn  Act 
and  Carmack  Amendment  and  schedules  and  bills  of  lading  filed 
or  issued  pursuant  to  them  become  inefifective.  And  yet  it  has 
been  the  Federal  policy  to  create  a  system  that  would  com- 
prehend transportation  in  its  infinite  varieties,  and  reduce 
to  systematic  regulation  the  relation  of  carriers  and  shippers 
through  the  entire  country.  Thereby  the  initial  and  con- 
necting carriers  become  as  one  to  the  shipper  —  a  consumma- 
tion of  the  utmost  concern  and  convenience  to  the  public. 
In  Georgia,  Flcrrida  &  Ala.  Ry.  v.  Blish  Co.  (241  U.  S.  190, 
195),  quoting  from  Kansas  Southern  Ry.  v.  Carl  (227  id.  648), 
Justice  Hughes  wrote:  "  The  liability  of  any  carrier  in  the 
route  over  which  the  articles  were  routed,  for  loss  or  damage, 
is  that  imposed  by  the  Act  [Interstate  Commerce  Act, 
§  20,  as  amd.  by  Hepburn  Act  and  Carmack  Amend- 
ment] as  measured  by  the  original  contract  of  ship- 
ment so  far  as  it  is  valid  under  the  act."  The  opinion 
further  declares  (p.  197) :  "  The  parties  could  not  waive  the 
terms  of  the  contract  under  which  the  shipment  was  made 
pursuant  to  the  Federal  Act;  nor  could  the  carrier  by  its 
conduct  give  the  shipper  the  right  to  ignore  these  terms  which 
were  applicable  to  that  conduct  and  hold  the  carrier  to  a 
different  responsibility  from  that  fiixed  by  the  agreement  made 
under  the  published  tariffs  and  regulations.  A  different  view 
would  antagonize  the  plain  policy  of  the  Act  and  open  the  door 
to  the  very  abuses  at  which  the  Act  was  aimed."  How  much 
less  may  the  shipper  contend  that  by  agreement  with  the 
shipper,  or  by  mutual  consent  or  connivance,  the  Federal  act 
was  not  observed  and  the  shipment  arranged  as  if  it  did  not 
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exist,  and  no  schedules  filed  pursuant  to  it.  The  shipper  may 
not  disclaim  knowledge  or  notice  of  the  statute  or  schedules 
filed  under  it.  His  knowledge  is  based  on  the  terms  of  the 
bill  of  lading  and  the  published  and  filed  schedules,  and  the 
"  *  lawful  rate  is  that  which  the  carrier  must  exact  and  that 
which  the  shipper  must  pay.' "  {Boston  &  Maine  Railroad  v. 
Hooker,  233  U.  S.  97,  111.)  To  the  same  effect  is  Kansas 
Southern  Ry.  v.  Carl  (227  U.  S.  639,  653).  That  was  said 
relative  to  the  value  declared  by  the  shipper.  But  where 
there  is  a  rate  made,  and  carriage  imder  it,  and  payment  of  it 
made,  and  it  is  such  as  under  the  schedules  demands  a  certain 
valuation,  and  a  contract  with  terms  appropriate  to  that 
rate,  the  shipper  may  not  by  a  plea  of  ignorance  of  law, 
schedules,  contract  and  bill  of  lading  recover  a  value  that  is 
assured  by  a  different  rate.  In  Cincinnati  &  Tex.  Pac.  Ry. 
V.  Rankin  (241  U.  S.  319,  328)  the  opinion  states:  "But 
where  a  bill  of  lading,  signed  by  both  parties,  recites  that 
lawful  alternate  rates  based  on  specified  values  were  offered, 
such  recitals  constitute  admissions  by  the  shipper  and  sufiicient 
prima  fade  evidence  of  choice.  If  in  such  a  case  the  shipper 
wishes  to  contradict  his  own  admissions,  the  burden  of  proof  is 
upon  him."  In  the  present  case  the  bill  does  not  contain  the 
alternate  rates,  but  it  states  the  rate  charged  and  paid,  and 
the  posted  and  filed  schedules  show  that  it  entitles  the  shipper 
to  a  recovery  for  loss  limited  to  that  rate,  and  that  it  requires 
the  terms  and  obligations  of  a  uniform  bill  of  lading,  or 
uniform  live-stock  contract.  In  Atchison,  etc.,  R.  Co.  v. 
Robinson  (233  U.  S.  173),  after  horses  were  shipped  and  the 
car  started,  the  carrier's  agent  presented  the  shipper  a  printed 
contract  made  in  conformity  to  the  schedules  fiOied  with  the 
Interstate  Commerce  Commission,  but  without  calling  his 
attention  to  its  contents,  or  informing  him  thereof,  and  without 
proving  assent  thereto,  although  Jie  executed  it.  The  opinion 
states:  "  We  regard  these  cases  as  settling  the  proposition 
that  the  shipper  ae  well  as  the  carrier  is  boimd  to  take  notice 
of  the  filed  tariff  rates  and  that  so  long  as  they  remain  operative 
they  are  conclusive  as  to  the  rights  of  the  parties,  in  the 
absence  of  facts  or  circumstances  showing  an  attempt 
at  rebating  or  false  billing.  [Great  Northern  Ry.  v.  0^  Connor, 
232  U.    S.  508.]    To   give    to    the   oral    agreement  upon 
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which  the  suit  was  brought,  the  prevailing  effect  allowed  in 
this  case  by  the  charge  in  the  trial  court,  affirmed  by  the 
judgment  of  the  Supreme  Court  of  the  State,  would  be  to 
allow  a  special  contract  to  have  binding  force  and  effect 
though  made  in  violation  of  the  filed  schedules  which  were 
to  be  equally  observed  by  the  shipper  and  carrier.  If  oral 
agreements  of  this  character  can  be  sustained  then  the  door 
is  open  to  all  manner  of  special  contracts,  departing  from 
the  schedules  and  rates  filed  with  the  Commission.  [Kansas 
Sovihern  Ry.  v.  Carlj  mpra^  p.  652.]  To  maintain  the 
the  supremacy  of  such  oral  agreements  would  defeat  the 
primary  purposes  of  the  Interstate  Commerce  Act,  so  often 
affirmed  in  the  decisions  of  this  court,  which  are  to  require 
equal  treatment  of  all  shippers  and  the  charging  of  but  one 
rate  to  all,  and  that  the  one  filed  as  required  by  the  act. 
The  Supreme  Court  of  the  State  in  this  case  affirmed  the 
instruction  of  the  trial  court  upon  which  the  case  was  given 
to  the  jury,  and  held  that  the  oral  contract  was  binding 
unless  it  was  affirmatively  shown  that  the  written  agreement, 
based  upon  the  filed  schedules,  was  brought  to  the  knowledge 
of  the  shipper  and  its  terms  assented  to  by  him.  This  ruling 
ignored  the  terms  of  shipment  set  forth  in  the  schedules 
and  permitted  recovery  upon  the  contract  made  in  violation 
thereof  in  a  case  where  there  was  no  proof  that  there  was  an 
attempt  to  violate  the  published  rates  by  a  fraudulent  agree- 
ment showing  rebating  or  false  billing  of  the  property,  and 
no  circumstances  which  would  take  the  case  out  of  the  rulings 
heretofore  made  by  this  court  as  to  the  binding  effect  of 
such  filed  schedules  and  the  duty  of  the  shipper  to  take  notice 
of  the  terms  of  such  rates  and  the  obligation  to  be  bound 
thereby  in  the  absence  of  the  exceptional  circumstances 
to  which  we  have  referred.''  Any  privilege  not  provided  for 
in  the  schedules  is  unlawful  discrimination,  as  an  agreement 
to  expedite  a  shipment  of  horses  by  a  particular  train  at 
regular  rates  {Chicago  &  Alton  R.  R.  Co.  v.  Kirby,  225  U.  S. 
155),  where  it  was  said:  "  That  the  defendant  in  error  did  not 
see  and  did  not  know  that  the  published  rates  and  schedules 
made  no  provision  for  the  service  he  contracted  for,  is  no 
defense.  For  the  purposes  of  the  present  question  he  is 
presumed  to  have  known.     The  rates  were  published  and 
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accessible,  and,  however  diflScult  to  understand,  he  must  be 
taken  to  have  contracted  for  an  advantage  not  open  to  others. 
[Texas  &  P.  Railway  Co.  v.  Mugg,  202  U.  S.  242.] "  The  court 
charged  that  the  plamtiflf  could  not  recover  if  the  plaintiff 
made  the  contract.  I  think  that  the  court  should  have 
charged  that  the  plaintiff  was  bound  by  such  terms  as  enter 
into  the  contract,  whether  or  not  he  authorized  the  Cooley- 
Frey  Company  to  execute  it.  But  even  so,  the  defendant 
would  be  liable  if  it  prevented  the  plaintiff  from  performing 
his  stipulation  to  look  after  and  to  unload  stock,  as  the  Cruelty 
to  Animals  Act  (34  U.  S.  Stat,  at  Large,  607,  chap.  3594) 
requires.  There  is  no  provision  in  the  bill  of  lading  that  the 
stock  shall  not  be  unloaded,  but  that  it  shall  not  be  unloaded 
unless  absolutely  necessary.  The  agent  of  the  shipper  was 
exercising  at  Salamanca  his  discretion  to  unload,  and  the 
defendant's  agent  had  notice  of  that,  and  if  the  jury  found  that 
he  denied  opportimity,  he  interrupted  an  attempted  observance 
of  the  Federal  act.  And  that  must  be  the  conclusion  whether 
there  was  or  was  not  a  uniform  contract  signed,  or  the  notation 
made  on  the  way  bill  by  plaintiff's  consent.  But  it  cannot  be 
known  whether  the  jury  found  that  the  defendant  was  liable 
because  the  contract  was  not  made,  or  because  the  man  was 
prevented  from  unloading,  or  both.  But  if  the  plaintiff  is 
amenable  to  a  uniform  stock  agreement,  the  valuations 
provided  in  the  schedules  filed  must  be  observed.  Hence, 
for  the  two  horses  that  died  the  recovery  must  be  limited  to 
$100  each,  and  for  the  injury  to  the  other  horses  the  recovery 
must  be  as  the  ratio  of  the  stipulated  to  the  real  value.  There 
should  be  a  new  trial. 

Jenks,  p.  J.,' Rich,  Putnam  and  Blackmar,  JJ.,  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs 
to  abide  the  event. 
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James  Gray,  as  Trustee  in  Bankruptcy  of  Nathan  Cornman 
and  Abraham  Kennedy,  Bankrupts,  Appellant,  v.  Samuel 
RosENDORF  and  Others,  Individually  and  as  Administrators, 
etc.,  of  Daniel  Rosendorf  and  Mrs.  Hugo  D.  Rosbn- 
dorf, Respondents. 

Second  Department,  February  8,  1918. 

Partnership  —  advance  of  moneyi  secured  by  a  mortflrago  to  further 
enterprise  to  develop  lands  and  share  in  profits  — when  such 
agreement  constitutes  copartnership  —  bankruptcy  —  evidence  — 
testimony  of  admitted  perjurers  —  new  trial. 

Profits  promised  to  a  stranger  to  the  business  of  a  copartnership  for  the 
use  of  money  to  be  used  in  the  partnership  do  not  make  him  a  partner. 

But  where  such  third  person  and  the  members  of  the  partnership  draw 
articles  in  which  they  expressly  say  that  they  form  a  partnership  to 
develop  and  improve  certain  real  estate  and  each  contributes  land  for 
the  sites  of  buildings  to  be  erected  and  each  agrees  to  pay  a  share  of  the 
expenses,  debts  and  obligations  and  is  to  receive  an  equal  part  of  the  pro- 
ceeds and  income,  and  the  members  of  the  former  partnership  are 
expressly  authorized  to  represent  and  act  for  said  third  person,  a  partner- 
ship exists  for  the  specific  enterprise  in  spite  of  the  fact  that  the  repayment 
of  the  money  contributed  by  the  person  joining  in  said  enterprise  is 
secured  by  a  mortgage  on  the  lands. 

Where  the  members  of  the  prior  partnership,  on  their  bankruptcy, 
testified  that  a  conveyance  of  their  interest  in  said  lands  to  the  new 
partner  participating  in  the  real  estate  enterprise  was  made  in  good 
faith,  but  after  their  discharge  and  on  the  appointment  of  a  new  trustee 
in  bankruptcy  testified  that  their  conveyances  to  the  new  partner  were 
designed  to  defraud  creditors,  so  that  they  are  confessed  perjurers,  their 
testimony  in  a  suit  brought  by  the  trustee  in  bankruptcy  to  set  aside 
the  conveyance  is  useful  only  for  the  purpose  of  discovery  or  explanation 
of  independent  facts. 

On  all  the  evidence,  held,  that  there  must  be  a  reconsideration  of  the  case 
in  view  of  the  present  holding  that  the  agreement  of  the  parties  con- 
stituted a  partnership  and  that  a  new  trial  is  necessary. 

Appeal  by  the  plaintiff,  James  Gray,  as  trustee,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendants, 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
3d  day  of  May,  1916,  upon  the  decision  of  the  court  after  a 
trial  at  the  Kings  County  Special  Term. 

An  appeal  is  also  taken,  as  stated  in  the  notice  of  appeal. 


Digitized  by 


Google 


Gray  v.  Rosendorf.  825 

App.  Div.]  Second  Department,  February,  19ia 

from  the  decision  of  the  court  and  from  the  findings  of  fact 
and  conclusions  of  law. 

Alvin  Theo.  Sajrinsky  [Abraham  H.  Simon  with  him  on  the 
brief],  for  the  appellant. 

Peter  P.  Smith  [John  F.  Clarke  and  Max  AUmayer  with 
him  on  the  brief],  for  the  respondents. 

Thomas,  J.: 

Nathan  Comman  and  Abraham  Kennedy  and  Charles 
Comman  were  copartners.  Charles  retired,  and  the  others 
conveyed  on  March  16,  1908,  to  Samuel  Rosendorf,  defendant, 
and  his  father  Daniel,  now  deceased,  by  several  deeds,  all 
real  estate  held  by  them  as  copartners  or  individually,  and  on 
April  16,  1908,  Comman  and  Kennedy  were  adjudged  bank- 
rupts upon  a  petition  filed  against  them  on  March  30,  1908. 
No  assets  were  found,  and  on  August  11,  1909,  they  were 
discharged  aft^r  the  usual  inquiry,  in  which  Kennedy,  Comman 
and  Samuel  Rosendorf  testified  to  the  good  faith  of  the  con- 
veyances. On  July  15,  1915,  the  proceedings  were  reopened 
and  later  the  present  trustee  was  appointed.  The  revival  of 
the  bankruptcy  proceedings  was  based  on  statements  of  the 
bankrupts  to  the  effect  that  the  conveyances  to  the  Rosen- 
dorfs  were  fraudulent  and  that  Samuel  Rosendorf  was  a 
partner  of  the  bankrupts  in  the  ownership  and  improvement 
of  six  lots  on  the  northeast  comer,  and  six  lots  on  the  southeast 
corner  of  Livonia  avenue  and  Chester  street.  The  questions 
are:  (1)  Whether  Samuel  Rosendorf  was  a  copartner  with 
Comman  and  Kennedy  as  to  the  Livonia-Chester  street  lots, 
so  as  to  make  them  appropriable  to  the  debts  of  the  firm; 
(2)  whether  the  conveyances  were  fraudulent  as  to  creditors. 
Inasmuch  as  the  present  testimony  of  Comman  and  Kennedy 
shows  that  they  are  perjurers  now,  or  were  such  in  the  bank- 
ruptcy proceedings,  their  statements  are  useful  only  for  the 
purposes  of  discovery  or  explanation  of  independent  facts. 
The  principal  fact  so  disclosed  is  that  there  was  an  agreement 
made  March  28,  1907,  between  them  and  Samuel  Rosendorf, 
which  determines  whether  they  were  or  were  not  copartners. 
The  introductory  stipulation  in  it  is  so  wide  in  scope  and  so 
direct  in  expression  that  by  itself  it  permits  but  a  single 
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conception,  viz.,   that  the  three  men  became  copartners  for 
the  purpose  of  building  twelve  houses  on  the  land;  that  the 
interest  of  each  should  be  an  undivided  one-third  part;  that 
Rosendorf   should   contribute   "  at   least "   $19,000   in   such 
installments  as  Cornman  and  Kennedy  "  may  deem  proper 
diuing  the  construction   of  the  said  buildings,"   and   that 
Cormnan  and  Kennedy  should  contribute  "  as  much  more  as 
may  be  necessary,"  not  exceeding  $19,000.    The  next  sentence 
precisely  fits  the  provision  for  a  partnership  by  the  stipulation 
that  each  party  shall  bear  "  an  equal  one-third  part  of  all  the 
expenses    thereof,    and     *     *     *    all    debts    or    obligations 
incurred  therein,  and  each  to  receive  a  one-third  of  the  proceeds 
thereof  or  income  therefrom."    Thus  far  a  partnership  agree- 
ment in  perfection  appears,   limited,  however,  to  a  single 
adventure.     The  next  paragraph  deals  with  the  event  of  the 
completion  of  the  buildings.     Then  Rosendorf  should  receive 
conveyance  of  an  undivided  one-third  interest  in  the  premises, 
and  satisfy  a  mortgage  thereon  given  at  the  date  of  the  agree- 
ment by  Cornman  and  Kennedy  to  secure  the  payment  of 
$19,000.    As  between  the  three  men,  the  agreement  is  that 
the  consiunmation  of  the  partnership  undertaking,  that  is, 
the  construction  of  the  buildings,   followed  by  conveyance 
to  Rosendorf  of  one-third  interest,  shall  earn  the  discharge  of 
the  mortgage  given  to  secure  the  conditional  payment  of 
$19,000   capital    contributed   by   Rosendorf.    Pending   such 
completion,  each  man  remains  a  partner,  with  his  contribution 
at  the  risk  of  the  venture,  save  that  if  it  fail  of  reaching  the 
stage  of  completed  construction  the  interests  of  C!omman  and 
Kennedy  must  bear  Rosendorf's  loss  to  the  extent  of  $19,000. 
But  at  all  times,  before  or  after  completion,  Rosendorf  promises 
that  he  will  bear  one-third  part  of  the  expenses  "  thereof," 
the  quoted  word  referring  to  the  construction  of  the  buildings, 
and  the  same  proportion  of  all  debts  or  obligations  incurred 
"  therein,"  the  last  quoted  word  referring  to  the  enterprise, 
and  it  is  stipulated  that  he  shall  receive  one-third  of  the 
proceeds  and  income,  which  means  the  land  and  buildings, 
the  increment  in  value,  and    rents,  interest  and  the  like. 
There  are  five  further  provisions,  (1)  that  "  this  partnership  " 
shall  not  conflict  with  the  private  and  disconnected  business 
of  either  party,  and  shall  relate  only  to  the  premises  named; 
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(2)  that  Comman  and  Kennedy  "  will  do  and  perform  any  and 
all  acts  necessary  and  proper  for  the  speedy  completion  of 
said  building;  "  (3)  that  the  agreement  shall  continue  until  the 
premises  "  shall  have  been  completed  and  sold  or  equitably 
divided  between  the  parties,"  and  shall  thereupon  cease; 
(4)  that  Comman  and  Kennedy  are  empowered  to  do  anj'- 
act  and  to  conclude  any  necessary  instrument  without  Rosen- 
dorf's  written  consent;  (5)  that  Rosendorf  shall  receive 
one-half  of  the  "  cash  invested  by  him,"  which  may  be  received 
by  Comman  and  Kennedy  on  the  sale  of  the  premises,  and  that 
the  balance  of  the  "  proceeds  and  amoimt  invested  realized 
on  such  sale,  iDcluding  mortgages,  shall  be  divided  in  such 
manner  as  may  be  deemed  proper."  If  Rosendorf  should 
receive  one-half  of  $19,000,  it  would  make  his  contribution 
equal  to  that  of  each  of  his  partners,  whose  maximmn  con- 
tribution was  stated  at  $19,000.  The  balance  of  the  proceeds 
would  then  be  divided  according  to  the  interests  of  the  partners. 
The  ensemble  of  the  agreement  shows  that  in  the  constraction 
of  the  building  the  parties  were  partners  equal  in  interest  and 
usufruct,  and  that  to  that  end  each  was  pledged  to  the  expense; 
that  upon  completion  of  the  buildings  Rosendorf  should  have 
one-third  of  the  premises  only,  but  not  his  mortgage,  and 
that  if  at  any  time  there  should  be  sale,  there  should  be  an 
adjustment,  whereupon  the  agreement  would  cease.  The 
mortgage  referred  to  in  the  agreement  also  was  dated  March 
28,  1907,  and  accords  with  a  building  agreement  of  the  same 
date,  both  not  filed  or  recorded  imtil  January  11,  1908.  In 
form  they  are  a  building  loan  agreement  and  mortgage. 
Both  recite  a  bond.  Another  important  instrument,  dated 
and  executed  the  same  day,  supplements  the  documentary 
evidence  of  the  acts  and  relations  of  the  parties.  It  is  a  deed 
from  Rosendorf  to  Comman  and  Kennedy  of  his  interest  in 
the  premises,  which  had  been  conveyed  to  the  three  parties 
by  deed  dated  August  23, 1906,  Rosendorf  contributing  $1,000 
of  the  purchase  money.  That  indicates  that  the  parties  did 
not  intend  to  be  tenants  in  conmion.  Does  such  history  show 
that  Rosendorf  was  a  partner  as  to  creditors  of  the  partner- 
ship? I  repeat  that  the  salient  terms  of  the  agreement  are  that 
the  parties  combined  to  build  houses  on  land  in  which  each 
had  a  one-third  ownership,  which  interest  should  continue  in 
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the  same  proportion,  with  liability  for  debts,  expenses  and 
obUgations  in  the  same  ratio,  with  similar  right  to  income, 
the  land  itself  or  proceeds,  which  must  include  profits,  if  any 
there  should  be,  with  equal  contribution  of  money  for  capital, 
if  necessary,  save  that  in  the  first  instance  Rosendorf  should 
contribute  as  much  as  the  possible  maximum  of  the  other 
two;  to  be  equalized,  however,  from  the  first  avails,  if  suflScient. 
But  dominating  all  that  was  the  right  of  Rosendorf  to  enforce 
the  mortgage  given  for  the  $19,000  contribution  conditionally 
upon  his  not  receiving  conveyance  of  one-third  of  the  premises 
upon  the  completion  of  the  buildings.  Does  Rosendorf's 
right  to  enforce  that  mortgage  overlie  the  rights  of  creditors, 
whom  he  agreed  to  pay  at  least  to  the  extent  of  one-third  of 
their  claims?  Comman  and  Keimedy  are  authorized  to  go 
forward  and  buy  and  to  build.  In  terms  it  is  expressed  that 
there  may  be  debts  and  obligations  incurred.  They  are  made 
agents  to  do  all  things  necessary  for  the  achievement  of  the 
undertaking,  and  defendant  agrees  that  he  will  pay  one-third 
of  the  debts.  Rosendorf  cast  all  his  contribution  into  the 
fortune  of  the  enterprise  with  the  single  chance  of  salving  some 
portion  by  enforcing  his  mortgage  for  $19,000,  which  was  not 
necessarily  his  entire  contribution,  in  case  he  did  not  receive 
conveyance  after  completion  of  the  buildings.  If  he  did 
receive  such  conveyance,  his  whole  interest  partook  of  the 
peril  of  the  enterprise.  If  he  did  not  receive  it,  he  had  a  lien 
to  the  extent  of  $19,000  on  all  the  capital,  which  was  superior 
to  all  rights  of  his  copartners,  but  not  to  the  rights  of  creditors. 
But  the  enforcement  of  the  mortgage  did  not  terminate  his 
interest  in  the  assets.  If  the  property  showed  an  excess  over 
the  mortgage,  he  was  entitled  to  share  in  it,  after  satisfying  the 
contributions  of  the  other  partners.  If,  then,  the  project 
went  to  successful  accomplishment,  Rosendorf  would  get 
one-third  of  the  profits  in  the  whole  of  the  property,  and  he 
agreed  to  pay  one-third  of  the  debts  and  obligations,  and  so 
necessarily  one-third  of  the  losses,  if  there  should  be  such 
rather  than  profits.  Rosendorf  was  not  assured  that  he  would 
receive  what  he  contributed.  If  the  buildings  were  completed 
and  an  undivided  one-third  conveyed  to  him,  there  was  the 
chance  of  a  loss  or  of  a  gain,  and  whether  the  buildings  were  or 
were  not  completed  he  was  always  entitled  to  a  one-third 
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interest  in  the  premises.  Until  the  relation  ended  by  the 
completion  of  the  houses  and  conveyance  of  his  share  to 
Rosendorf,  or  adjustment  on  sale  of  the  property,  there  was 
absolute  community  of  interest  in  the  fate  of  the  undertaking, 
principal,  loss,  or  profit,  or  income,  with  such  protection  to 
Rosendorf  as  the  mortgage  afforded,  and  the  acting  and  patent 
partners  were  authorized  by  that  relation  as  well  as  by  the 
expression  of  the  agreement  to  create  obligations  for  the  piu*- 
poses  of  the  undertaking.  The  completion  of  the  buildings 
would  fulfill  the  project;  nothing  would  then  remain  save  to 
make  division  by  the  simple  method  of  conveying  to  Rosen- 
dorf an  undivided  one-third  of  the  land  and  adjusting  the 
usual  equities  obtaining  among  partners.  Rosendorf 's  position 
must  be  (1)  that  he  could  have  one-third  of  the  capital;  (2)  one- 
third  of  all  income;  (3)  one-third  of  the  profit  arising  from 
increment  in  value  or  from  proceeds  of  sale  over  cost  and 
maintenance;  (4)  that  he  was  not  liable  for  any  demands 
for  the  labor  or  material  that  the  building  involved,  or  that 
entered  into  the  creation  of  the  improvement  of  property 
in  which  he  shared.  For  instance,  he  authorized  Comman 
and  Kennedy  to  buy  bricks  for  the  building,  if  necessary. 
Assmne  that  they  did  so.  Out  of  the  bricks  and  other  material 
in  whole  or  in  part  grew  the  houses,  in  which  he  had  a  one- 
third  interest,  from  which  might  issue  a  profit  to  him.  And 
yet  his  position  is  that  he  could  take,  not  only  one-third  of  the 
houses,  but  all  of  them,  and  divert  them  from  the  material- 
men who  had  not  filed  liens,  and  be  himself  quit  of  all  obliga- 
tion, and  the  reason  given  is  that  if  one-third  of  the  houses 
were  not  conveyed  to  him  he  could  enforce  security  for  his 
contribution  to  the  capital.  It  remains  to  be  considered 
whether  decision  sustains  such  position.  It  may  be  remarked 
that  the  court  should  hesitate  to  decide  that  the  parties  were 
not  copartners,  when  the  foremost  term  of  their  agreement 
declares  that  they  are  such.  Leggett  v.  Hyde  (58  N.  Y.  272) 
introduces  a  series  of  decisions.  Hyde  agreed  with  the 
members  of  a  firm  "  to  invest  "  money  in  its  produce  business 
in  which  his  son  was  to  be  employed  "  on  trial  for  one  year," 
and  to  share  one-third  of  the  profits  during  such  time,  to  be 
settled  half-yearly  — "  then,  if  agreeable  to  both  parties, 
shall  be  admitted  as  a  partner  in  the  business  by  making  a 
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further  investment,  if  necessary."  Hyde  was  deemed  a  partner 
as  to  creditors  of  the  firm.  The  opinion  states:  "  The 
prominent  and  important  facts  are,  that  he  loaned  the  firm 
a  sum  of  money  to  be  employed  as  capital  in  its  business,  and 
that,  therefore,  he  was  entitled  to  have  and  demand  from  it 
one-third  of  the  profits  of  its  business  every  half-year."  The 
opinion  presents  as  a  prominent  consideration  "  that  whatever 
person  shares  in  the  profits  of  any  concern,  shall  be  liable  to 
creditors  for  losses  also,  since  he  takes  a  part  of  the  fimd, 
which  in  great  measure  is  the  creditor's  security  for  the  pay- 
ment of  the  debts  to  them."  There  was  no  stipulation  that 
Hyde's  investment  should  be  returned  to  him,  but  that  would 
result  if  it  was  not  lost  in  the  venture.  Then  follow  a  number 
of  decisions  to  the  effect  that  an  arrangement,  whereby  money 
contributed  to  an  enterprise  for  the  use  of  which  the  lender 
was  to  have  a  share  of  the  profits,  merely  provided  a  method 
of  compensation,  but  did  not  create  a  partnership.  The  cases 
are  considered  and  distinguished  in  Hackett  v.  Stanley  (115 
N.  Y.  625).  There  Stanley  loaned  Gorham  money,  for  the 
payment  of  which  with  interest  Gorham  gave  his  note,  secured 
by  a  policy  of  life  insurance  and  a  chattel  mortgagCi  and  in 
consideration  of  that  and  for  services  Stanley  was  to  render 
in  securing  sales  in  the  business,  and  for  further  money  he 
should  at  his  option  advance,  Gorham  agreed  to  divide  with 
him  the  yearly  net  profits  of  the  business  in  which  the  money 
should  be  used  and  render  quarterly  statements.  Either 
party  could  withdraw  his  advance  with  interest,  and  Gorham, 
as  the  active  man,  was  allowed  a  salary.  It  was  noticed 
by  the  court  that  the  services  promised  (wherein  the  case  at 
bar  is  difiFerent),  moneys  advanced  and  to  be  advanced,  con- 
stituted consideration  for  the  agreement  for  the  division  of 
profits.  It  was  decided  that  the  liability  did  not  depend  upon 
the  intention  of  the  parties  in  making  the  contract  to  shield 
themselves  from  liability;  that  the  profits  were  not  a  measiu^ 
of  compensation,  but  for  a  proprietary  interest  in  the  profits  as 
compensation  for  money  advanced  and  time  and  services 
bestowed,  and  that  the  parties  were  partners  as  to  third 
persons.  In  Demareat  v.  Koch  (129  N.  Y.  218)  Spaulding 
agreed  to  secure  title  to  a  piece  of  land  subject  to  a  mortgage, 
and  also  to  procure  a  builder's  loan  for  $50,000  thereon  and 
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to  erect  two  houses  to  be  finished  by  a  certain  day.  Koch 
agreed  to  furnish  one-half  of  the  money  in  excess  of  the  build- 
ing loan  necessary  to  construct  the  building.  Upon  completion 
Spaulding  agreed  to  convey  to  Koch  one  of  the  houses,  "  subject 
to  the  lien  of  an  equal  half  of  the  two  mortgages ;  or,  in  case  the 
parties  should  elect  to  sell  the  land  and  buildings,  that  she 
would  pay  Koch  one-half  of  the  net  price  received  on  such 
sale,"  and  as  the  contract  stated,  "  it  being  the  intent  of  the 
parties  to  equally  divide  any  profits  which  may  be  realized 
by  the  sale  of  said  buildings."  The  performance  of  the 
agreement  by  Spaulding  was  secured  by  a  mortgage  on  the 
property.  Tlie  contract,  as  the  court  analyzed  it,  was  that 
Koch  should  advance  half  of  the  necessary  money,  and  that 
Spaulding  should  erect  the  houses  and  convey  one  to  Koch, 
and  that ''  all  that  is  said  in  relation  to  a  sale  of  the  property 
or  a  division  of  the  price  received  is  conditional  upon  the 
further  agreement  of  the  parties,"  and  so  the  relation  of 
partners  did  not  exist.  Koch's  statement,  so  interpreted, 
was  to  advance  some  money  and  have  one  house,  without 
personal  exposiu'e  to  debt.  Between  the  last  two  cases 
noticed  and  Leggett  v.  Hyde  (supra)  there  are  decisions  on  which 
the  respondents  rely.  In  Curry  v.  Fowler  (87  N.  Y.  33)  two 
men  named  McCormack  and  Fowler  made  an  agreement  which 
showed  that  the  McCormacks  were  the  owners  of  land, 
whereon  they  were  about  to  erect  fifteen  buildings,  and  Fowler 
agreed  to  advance  $50,000  towards  such  building  and  was  to  have 
interest  thereon  and  one-half  of  the  profits  on  sale,  which  the 
McCormacks  guaranteed  at  at  least  $12,500,  and  the  advances 
and  guaranteed  profits  were  secured  by  bond  and  mortgage  on 
the  land.  It  was  decided  that  the  agreement  did  not  make 
Fowler  liable  to  third  persons  as  a  partner  upon  the  ground 
that  Fowler  merely  made  a  loan  relating  to  a  building  con- 
tract, and  that  the  profits  were  a  means  of  compensation. 
The  lender  had  no  title  or  ownership  in  the  building,  nor 
did  he  stipulate  to  bear  any  part  of  the  debts,  as  in  the  case  at 
bar.  The  court  found  authority  in  Richardson  v.  Hughitt 
(76  N.  Y.  55),  where  Hughitt  and  B.  Bros.  &  Co.  agreed 
that  the  firm  should  make  some  wagons  and  deliver  them  to 
Hughitt,  who  agreed  to  advance  $50  on  each,  and  upon  sale 
Hughitt  was  to  receive  one-quarter  of  the  profits  and  his 
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advances  with  interest.  The  provision  for  profits  was  con- 
sidered merely  a  mode  of  providing  compensation  for  the 
use  of  money  advanced.  Hughitt  was  a  mere  factor  advancing 
on  the  thing  to  be  sold.  The  decision  was  like  that  in  Eager 
V.  Crawford  (76  N.  Y.  97),  where  C.  advanced  to  G.  money 
to  purchase  stock  and  fixtures  for  a  business,  and  payment 
on  demand  was  secured  by  a  chattel  mortgage  on  the  property, 
and  G.  agreed  to  pay  C.  one-half  of  the  net  receipts  of  the 
business.  C.  was  not  liable  as  a  partner,  and  the  legal  pre- 
sumption was  that  the  share  of  the  receipts  so  to  be  paid 
was  to  be  applied  in  payment  of  the  loan.  The  case  was 
distinguished  from  Leggett  v.  Hyde  (supra)  upon  the  ground 
that  the  money  was  loaned  and  was  to  be  refunded  absolutely 
without  regard  to  the  profits.  In  Cassidy  v.  HaU  (97  N.  Y. 
159)  the  first  parties  made  a  contract  with  a  company,  which 
showed  that  they  contemplated  assuming  control  of  it  when, 
if  ever,  they  should  be  satisfied  that  its  business  was  profitable, 
and  that  it  was  expedient  to  make  an  arrangement  to  deter- 
mine that  question,  and  thereupon  the  first  parties,  to  enable 
the  company  to  fill  orders  for  goods  made  by  it,  agreed  to  make 
advances  upon  the  assignment  of  such  orders  as  they  should 
approve,  to  collect  on  the  orders,  and  from  the  proceeds  retain 
the  advance  with  interest  and  a  proportion  of  the  profits,  not 
less  than  ten  per  cent  of  the  face  of  the  orders.  The  company 
gave  the  fiirst  parties  a  chattel  mortgage  upon  its  property  to 
secure  the  advance.  The  first  parties  were  not  liable  as 
partners  to  third  persons  for  goods  sold  the  company.  I 
notice  finally  Mason  v.  Partridge  (66  N.  Y.  633),  where 
Partridge  and  Whitney  entered  into  an  agreement  by  which 
Partridge  should  furnish  to  Whitney  $2,000  to  be  used  in  a 
business  which  Whitney  was  to  conduct,  paying  cash  only, 
and  Partridge  not  to  be  liable  beyond  $2,000,  and  each  to  have 
one-half  of  the  profits.  It  was  decided  that  Partridge  was  a 
partner  as  to  third  persons  lending  Whitney  credit,  with 
knowledge  of  the  limitation,  disregarded  to  Partridge's 
knowledge.  With  such  survey  of  the  decision,  it  is  easily 
perceived  that  profits  promised  a  stranger  to  a  business  for 
the  use  of  money  loaned  to  be  used  in  it,  would  not  make  him 
a  partner;  but  where  he  and  others  conclude  articles  and  in 
them  say  that  they  form  a  partnership,  and  each  contribute 
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land  for  the  site  of  buildings  to  be  erected,  and  each  agrees  to 
pay  a  share  of  the  expenses,  debts  and  obligations,  and  to 
receive  an  equal  part  of  the  proceeds  and  income,  and  two  are 
in  words  authorized  to  represent  and  to  act  for  the  third,  the 
mere  fact  that,  if  the  undertaking  does  not  escape  its  hazards, 
one  partner  may  collect  to  a  fixed  sum  his  contribution,  should 
not  prevail.  The  transfer  of  all  the  real  estate  proximate 
the  bankruptcy,  the  suppression  of  the  partnership  agree- 
ment, and  the  testimony  given  by  Rosendorf  and  others  to 
conceal  and  to  deny  the  partnership,  are  evidences  of  fraud; 
but  as  there  must  be  a  reconsideration  of  the  case  in  view  of 
the  present  conclusion  that  there  was  a  partnership,  the 
questions  in  issue  can  be  decided  more  justly  on  a  new  trial. 

The  judgment  is  reversed  and  a  new  trial  granted,  costs  to 
abide  the  final  award  of  costs. 

Jenks,  p.  J.,  Mills,  Rich  and  Putnam,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide 
the  final  award  of  costs. 


The  People  op  the  State  op  New  York  ex  rel.  William 
RoACHE  and  All  Other  Persons  Similarly  Situated,  Appellant, 
Respondent,  v.  James  M.  Carter,  Superintendent  of  Statue 
Prisons,  and  Others,  Respondents,  Appellants. 

Second  Department,  February  8,  1918. 

Crim^  —  commutation,  compenBation  and  paroles  —  chapter  858 
of  the  Laws  of  1916  —  questions  relating  to  construction  of  said 
statute  not  determined  on  mandamus  granted  to  discharge  con- 
vict—academic question  —  rights  of  convicts  similarly  situated 
wiU  not  be  determined  —  deductions  from  term  of  sentence  cannot 
be  earned  by  convict  on  parole. 

The  court  on  a  writ  of  mandamus  granted  on  the  relation  of  a  person 
convicted  of  crime  will  not  determine  whether  the  so-called  Compensation 
Act  (Laws  of  1916,  chap.  358)  allowing  a  convict  certain  deductions 
from  his  time  of  imprisonment  for  efficient  and  willing  performance  of 
duties  assigned  to  him  is  retroactive  if  it  appears  that  the  relator  has 
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actually  been  released  from  confinement  so  that  he  is  without  any  actuAl 
grievance. 

Moreover,  the  court  will  not  direct  the  Superintendent  of  State  Prisons 
and  others  to  meet  to  parole  all  convicts  entitled  to  parole  under  said 
statute  on  a  petition  for  mandamus  made  by  a  single  convict  for  the 
redress  of  his  own  grievance  and  those  of  other  convicts  similarly  situated. 

It  seems,  that  Under  said  statute  a  convict  is  not  entitled  to  compensation 
by  deduction  from  his  time  of  imprisonment  during  the  period  he  is  on 
parole,  for  during  such  period  there  can  be  no  efficient  and  willing  petr- 
formance  of  duties  assigned  to  him  within  the  meaning  of  the  statute. 

The  court  will  not  suggest  how  the  prison  authorities  should  make  up  a 
table  so  as  to  allow  to  a  convict  the  number  of  days'  deduction  he  has 
earned  by  willing  performance  of  duties. 

Apparent  contradictions  in  said  statute  relating  to  the  question  as  to 
whether  it  is  retroactive  should  be  corrected  by  the  Legislature. 

Cross-appeals  by  the  relator,  William  Roache,  and  by  the 
defendants,  James  M.  Carter,  as  superintendent,  and  others, 
from  an  order  of  the  Supreme  Court,  made  at  the  Westchester 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  Westchester  on  the  17th  day  of  December,   1917. 

The  relator  appeals  from  so  much  of  said  order  as  denies  his 
prayer  that  chapter  358  of  the  Laws  of  1916  be  declared 
retroactive  and  that  the  compensation  provided  by  it  shall 
date  from  the  commencement  of  the  term  of  imprisonment 
of  each  convict.  The  defendants  appeal  from  so  much  of 
said  order  as  directs  that  a  peremptory  writ  of  mandamus 
issue  commanding  them  to  meet  and  allow  to  this  relator  and 
all  other  convicts  similarly  situated  certain  compensation. 

Benjamin  Fagan,  for  the  relator. 

Edward  G.  Griffin,  Deputy  Attorney-General  [Merton  E. 
Lewis,  Attorney-General,  with  him  on  the  brief],  for  the 
defendants. 

Thomas,  J.: 

The  record  shows  that '  the  Superintendent  of  Prisons, 
by  affidavit  under  date  of  October  9,  1917,  admitted  that 
the  relator  was  eligible  for  parole  on  December  21,  1917. 
This  is  in  answer  to  relator's  petition  verified  October  13, 
1917,  which  states  that  relator  was  entitled  to  go  before  the 
Parole  Board  in  September,  1917,  and  to  be  discharged  on 
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October  tenth.  The  Special  Term  on  December  17,  1917, 
granted  a  writ  of  mandamus  directing  the  defendants  forth- 
with to  meet  and  to  allow  the  relator  and  all  other  convicts 
similarly  situated  "  the  compensation  provided  by  statute, 
computed  and  based  upon  an  allowance  of  ten  days  within 
every  thirty-day  period  for  willing  and  efficient  performance 
of  duties  assigned  to  them,"  if  entitled  to  it,  and  to  reckon 
the  compensation  by  thirty-day  periods,  not  excluding  Sundays 
or  holidays.  Appeal  from  the  order  was  taken  by  both 
parties,  the  relator  because  the  order  does  not  declare  the 
Compensation  Act  (Laws  of  1916,  chap.  358)  to  be  retroactive, 
and  the  defendants  because  all  the  order  is  deemed  erroneous. 
And  yet,  when  the  appeal  came  on  for  argument  in  January, 
1918,  the  relator  was  presumably  released  and  was  without 
actual  grievance.  What  question  related  to  him,  then,  is 
there  for  decision?  What  convicts  are  similarly  situated? 
What  is  denied  them?  Why  should  a  mandamus  run  in  their 
favor?  No  concrete  thing  is  disclosed.  The  defendants  are 
entitled  to  a  modification  of  the  order  so  far  as  it  directs  them 
to  assemble  and  parole  all  entitled  convicts.  Coiirts  cannot 
so  direct  officers  to  act  on  the  convicts  in  mass  upon  the 
petition  of  a  single  convict,  who  has  no  conamunity  of  rights, 
and  who  reveals  rather  imperfectly  his  own  complaint,  but 
gives  no  details  of  their  plight.  It  is  evident  that  the  parties 
are  seeking  the  opinion  of  this  court  concerning  a  way  to 
execute  the  statute.  For,  upon  the  argument  the  relator 
stated  that  the  worthy  convict  is  entitled  to  ten  days'  com- 
pensation in  each  thirty  days.  The  Attorney-General  agreed 
to  that.  That  is  what  the  statute  declares.  Both  parties 
advise  the  court  that  Sundays  and  holidays  are  to  be  reckoned 
with  the  days  of  service.  Where,  then,  is  the  question? 
Is  it  not  plain  that,  if  the  convict  is  allowed  ten  days  in  every 
thirty,  the  time  will  come  when  his  days  actually  served,  with 
the  compensatory  days,  will  equal  the  limit  of  his  service? 
Upon  the  argument,  there  was  difficulty  in  learning  at  what 
date  the  relator  would  have  been  entitled  to  go  out,  if  credited 
with  ten  days  in  each  thirty  well  served.  The  court  should 
be  informed  of  the  precise  right  denied,  and  what  exact  thing 
is  wrongfully  taken  away.  The  difficulty  is  that  the  relator 
is  not  satisfied  to  take  ten  days  in  each  thirty  served,  but 
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insists  also  on  ten  days  in  each  thirty  elapsing  while  he  would 
be  on  parole.  That  is,  parole  time  is  made  to  earn  a  reduc- 
tion of  the  imprisonment  that  precedes  it.  For  instance, 
starting  with  the  year  1917,  through  which  a  sentence  would 
run,  if  the  convict  by  serving  satisfactorily  for  the  first  nine 
months  would  earn  a  discharge  on  October  first,  the  relator 
would  insist  that  he  also  be  credited  with  ten  days  for  each 
thirty-day  period  thereafter,  and  so  entitled  to  a  discharge 
some  thirty  days  earlier  than  the  first  of  October.  But 
subdivision  3  of  section  230  of  the  Prison  Law  (Consol.  Laws, 
chap.  43;  Laws  of  1909,  chap.  47),  as  amended  by  chapter 
358  of  the  Laws  of  1916,  declares  that  a  convict  "  may  also 
earn  in  each  period  of  thirty  days,  *  *  *  in  further 
reduction  of  his  or  her  definite  sentence,  or  in  reduction  of  the 
minimum  term  *  *  *,  as  compensation  for  efficient  and 
wiUing  performance  of  duties  assigned  to  him  or  her,  not  to 
exceed  ten  days  in  any  such  thirty-day  period  in  which  the 
duties  assigned  are  performed  in  the  manner  above  specified." 
A  person  already  released  from  prison  cannot  thereafter 
reduce  his  sentence  by  efficient  and  willing  performance  of 
duties  assigned  to  him.  The  construction  suggested  by  the 
relator  is  so  obviously  illogical  and  erroneous  that  it  requires 
no  discussion.  On  the  other  hand,  if  through  convenience  a 
table  hto  been  prepared  that  does  not  work  out  for  each 
convict  an  exact  ten  days  for  each  thirty  days  well  served, 
the  table  is  wrong,  and  it  is  not  the  duty  or  purpose  of  the 
court  to  suggest  how  it  should  be  fashioned.  Indeed,  the 
prison  authorities  should  be  quite  qualified  to  observe  aptly 
the  statute.  The  relator  also  suggests  that  under  the  statute 
he  was  entitled  to  credit  for  time  satisfactorily  served  before 
chapter  358  of  the  Laws  of  1916  went  into  force.  He  bases 
this  contention  upon  the  language  of  subdivision  3  of  section 
230  of  the  Prison  Law,  as  amended  by  chapter  358  of  the  Laws 
of  1916,  which  provides  that  he  could  earn  ten  days'  compensa- 
tion in  each  period  of  thirty  days,  "  counting  from  the  day 
when  his  or  her  imprisonment  began."  That  refers  to  a  convict 
confined  at  the  time  the  act  took  effect  who  is  subject  to  the 
jurisdiction  of  the  parole  board  and  to  any  convict  thereafter 
received  in  the  prison.  But  the  section  thereafter  gives  the 
same  compensation  to  a  convict  "  now  confined  who  is  subject 
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to  the  jurisdiction  of  the  parole  board,  from  the  time  this  sec- 
tion as  hereby  amended  takes  effect."  So  the  section  has  oppo- 
site statements.  The  counsel  for  the  relator  contrasts  this  pro- 
vision with  that  in  subdivision  2,  which,  as  he  states,  refers  to 
prisoners  who  have  definite  sentences,  and  provides  that 
"  Any  such  convict  may  also  earn  in  each  period  of  thirty  days 
of  the  unexpired  term,  counting  from  the  day  on  which  this 
section  as  hereby  amended  takes  effect."  The  Attorney- 
General  points  out  that  if  the  relator's  contention  prevails, 
a  convict  serving  not  less  than  twenty  or  more  than  forty 
years'  sentence  since  1897  should  have  credit  from  the  time 
he  entered  the  prison  until  his  minimum  sentence  expires, 
although  the  board  that  would  pass  upon  the  question  of  his 
efficient  and  willing  performance  of  duties  has  been  changed. 
It  is  sufficient  to  say  at  this  time  that  there  is  no  evidence 
before  the  court  that  any  person  is  aggrieved,  or  that  there 
are  any  facts  or  circumstances  requiring  the  court  to  take 
action,  even  if  the  statute  be  regarded  as  retroactive.  It 
would  seem  to  be  the  function  of  the  Legislature  to  correct 
what  appears  to  be  a  contradiction. 

The  order  should  be  modified  so  far  as  it  relates  to  convicts 
similarly  situated,  and  as  so  modified  affirmed,  without 
costs. 

Jenks,  p.  J.,  Putnam,  Blackmar  and  Eellt,  JJ.,  concurred. 

Order  modified  so  far  as  it  relates  to  convicts  similarly 
situated,  and  as  so  modified  affirmed,  without  costs. 


Joseph  J.  Chernes,  Respondent,  v.  Morris  Rosenwasser 
and  Others,  Appellants. 

Seoond  Department,  February  8,  1918. 

Malieioiu  prosecution  —  def exue  —  estoppel  —  probable  cause. 

Where  in  an  action  brought  against  C.  and  other  defendants  for  malicious 
prosecution,  it  appears  that  the  defendants  all  united  to  have  plaintiff 
arrested  for  assault  and  battery  on  the  defendant  C,  resulting  in  an 
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indictment  upon  the  trial  of  which  the  phuntifF  herein  was  acquitted, 
and  that  thereaicer  the  defendant  C.  sued  the  plaintiff  for  the  same 
assault  and  battery,  and  it  was  decided  that  such  assault  had  been  com- 
mitted, the  judg:ment  against  the  plaintiff  herein  for  damages  for  assault 
is  as  to  the  defendant  C.  an  estoppel,  and  the  fact  that  the  other  defend- 
ants prompted  and  aided  the  defendant  C.  in  prosecuting  the  plaintiff 
herein  cannot  involve  them  in  damages  as  the  validity  of  such  act  was 
established  in  the  action  between  C.  and  the  plaintiff,  and  hanoe  they 
must  have  had  probable  cause. 

Appeal  by  the  defendants,  Morris  Rosenwasser  and  others, 
from  an  order  of  the  Supreme  Court,  made  at  the  Kings  County 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  Kings  on  the  10th  day  of  July,  1917,  sustaining 
plaintiff's  demurrer  to  a  separate  defense. 

Meyer  Kraushaar,  for  the  appellants.     [ 

Solomon  S.  Schwartz,  for  the  respondent. 

Thomas,  J.: 

For  the  present  purposes  it  must  be  considered  that  all 
the  defendants  united  to  have  the  plaintiff  arrested  for  assault 
and  battery  on  the  defendant  Carlomagno,  and  at  an  actual 
trial  of  the  issue  before  the  magistrate  the  plaintifif  was 
acquitted  of  the  alleged  offense;  that  the  defendants  prosecuted 
the  charge  before  the  grand  jury  with  a  resulting  indictment, 
which  was  tried  in  court,  and  the  plaintiff  herein  acquitted. 
So  there  was  a  final  decision  between  the  People  and  Chemes, 
the  plaintiff,  that  there  had  been  no  assault  and  battery 
committed  on  a  third  party,  to  wit,  Carlomagno.  But  before 
this  action  was  commenced  Carlomagno  sued  the  plamtiff, 
Chemes,  for  this  same  assault  and  battery,  and  it  was  decided 
between  the  parties  that  such  assault  was  committed.  That 
established  a  fact  which  as  between  these  two  parties  can  never 
be  retried,  and  so  in  this  action  brought  by  Chemes  against 
these  defendants  for  malicious  prosecution,  Carlomagno  can 
say  that  not  only  did  he  complain  of  the  assault  and  had 
probable  cause  to  procure  Chemes'  arrest,  but  that  it  has  been 
established  that  an  assault  did  actually  take  place.  The 
judgment  of  not  guilty  in  the  action  by  the  People  against 
Chemes  established  nothing  against  Carlomagno.    He  was 
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not  privy  to  that  action  or  that  judgment.  Had  the  court 
found  the  plaintiff  guilty,  Carlomagno  could  not  have  offered 
the  judgment  of  cdnviction  in  evidence  in  an  action  for  assault 
against  Chemes.  Nor,  in  an  action  by  Chemes  against 
Carlomagno  for  assault,  could  the  judgment  of  not  guilty  be 
used  in  Chemes'  behalf.  So  there  is  no  difficulty  in  reaching 
the  conclusion  that  as  to  Carlomagno,  his  judgment  against 
Chernes  for  damages  for  assault  is  an  estoppel.  But  how 
about  the  other  defendants  Rosenwasser?  The  verdict  of  not 
guilty  in  the  criminal  action  permits  the  plaintiff  to  sue  them. 
They  were  not  parties  to  the  action  brought  for  assault  by 
Carlomagno  against  the  present  plaintiff  Chemes,  and  yet 
they  are  using  that  judgment  as  a  defense.  But  look  farther 
and  see  just  what  the  charge  against  the  Rosenwassers  is. 
It  is  that  Carlomagno  prosecuted  the  plaintiff  and  that  the 
Rosenwassers  prompted  and  aided  him  to  do  it.  But  if  the 
fact  is  that  the  act  which  Carlomagno  did  was  what  he  had  a 
right  to  do  because  he  was  assaulted,  then  the  fact  that  the 
Rosenwassers  prompted  him  to  do  a  valid  and  legal  act  .cannot 
involve  them  in  damages.  The  vaUdity  of  that  act  has  been 
established  between  the  parties  to  this  action,  and  it  cannot 
be  held  that  Carlomagno  did  a  valid  act  and  at  the  same  time 
foimd  that  the  Rosenwassers,  aiding  him  to  do  the  act,  had 
not  probable  cause  to  believe  that  he  should  do  it. 

The  order  should  be  reversed,  with  ten  dollars  costs  and 
disbursements,  and  the  demurrer  overruled. 

Jenks,  p.  J.,  Rich  and  Blackmak,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  demurrer  overruled. 
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The  People  op  the  State  of  New  York,  Kespondenty  v. 
Attilio  De  Simone,  Appellant. 

First  Department,  February  1,  1918. 

Trial  —  diatinction  between  substantial  and  harmless  error  —  wlien 
failure  to  observe  legal  rules  will  not  vitiate  trial  —  when  exelusion 
of  testimony  harmless  —  criminal  procedure  —  when  district 
attorney  exceeds  rights  in  opening  addr^s  to  Jury  —  evidence  — 
remark  of  bystander  as  part  of  res  gest». 

The  dividing  line  between  substantial  error  which  calls  for  a  reversal  of  a 
judgment  of  conviction  in  a  criminal  action  and  such  error  as  may  be 
disregarded,  depends  in  large  measure  upon  the  conviction  in  the  minds 
of  the  reviewing  judges  of  the  defendant's  guilt. 

If  from  the  evidence  in  the  criminal  action  the  defendant's  guilt  dearly 
appears,  a  failure  to  strictly  adhere  to  legal  rules  wiU  not  vitiate  the  crime. 

While  upon  a  trial  for  homicide  a  question  to  the  very  young  son  of  the 
victim,  who  witnessed  the  murder,  why  he  had  not  told  the  policeman  at 
the  arrest  of  the  defendant  that  he  was  the  man  who  shot  his  father,  was 
proper,  yet  in  view  of  the  natural  fear  in  the  minds  of  young  children 
of  the  officers  of  the  law,  his  failure  to  teU  the  i)oliceman  is  so  immaterial 
as  to  be  negligible  and  the  exclusion  of  the  testimony  is  harmless. 

A  district  attorney  exceeds  his  rights  when  in  his  opening  he  states  matter 
as  proof  of  a  motive  in  defendant  to  commit  the  crime  charged,  which 
he  cannot  prove,  cross-examines  defendant  on  collateral  issues  to  an 
undue  extent,  and  on  issues  entirely  irrelevant  to  the  question  of  defend- 
ant's guilt  of  the  crime  for  which  he  was  on  trial;  but  such  acts  are  not 
prejudicial  error  calling  for  the  reversal  of  a  judgment  of  conviction,  where 
the  jury  was  instructed  that  no  motive  for  the  crime  had  been  proved. 

Evidence  of  the  remark  of  a  bystander  that  he,  meaning  defendant,  "  ran 
over  Houston  street "  was  admissible  as  part  of  the  rea  geatce,  the  crime 
and  the  immediate  flight  being  necessarily  linked  together. 

Shearn  and  Page,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  Attilio  De  Simone,  from  a  judg- 
ment of  the  Court  of  General  Sessions  of  the  Peace  in  and  for 
the  County  of  New  York,  Part  V,  entered  in  the  office  of  the 
clerk  of  said  court  on  the  31st  day  of  October,  1916,  convicting 
the  defendant  of  the  crime  of  murder  in  the  second  degree. 

Frank  Moss  of  counsel  [Isidor  Wels  and  Caesar  B.  F.  Barra 
with  him  on  the  brief],  for  the  appellant. 

Robert  C.  Taylor  of  counsel  [Edward  Swann,  District  Atiomey], 
for  the  respondent. 
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Smith,  J.: 

On  July  25,  1916,  Alexander  Delia  Rosa,  a  native  of  Italy, 
was  deliberately  murdered  upon  Thompson  street,  in  the 
city  of  New  York.  This  defendant  has  been  charged  by  a 
grand  jury  with  having  committed  the  crime,  and  has  been 
convicted  by  a  trial  jury.  His  trial  was  fairly  conducted 
by  the  learned  trial  judge,  and  to  his  charge  to  the  jury  the 
defendant's  coimsel  stated  in  open  court  that  he  took  no 
exception.  By  the  Verdict  of  the  jury  he  was  found  guilty 
of  murder  in  the  second  degree,  and  he  has  appealed  to  this 
court  for  a  new  trial,  alleging  that  his  guilt  was  not  proven 
and  that  he  was  not  tried  according  to  law. 

His  first  challenge  to  the  judgment  is  that  the  verdict  is 
against  the  weight  of  the  evidence.  Upon  careful  review  of 
the  evidence,  I  am  of  opinion  that  the  record  contains  abundant 
evidence  to  sustain  the  conviction.  In  the  first  place,  he  is 
charged  with  the  commission  of  the  crime  by  two  eye-witnesses. 
One  Menichino,  sixty-five  years  of  age,  saw  the  defendant 
fire  the  fatal  shots.  One  of  the  shots,  without  intention,  hit 
this  witness.  He  knew  the  man  and  identified  him  positively. 
His  evidence  is  xmdoubtedly  weakened  to  an  extent  by  some 
apparent  contradictions  and  by  testimony  that  upon  the  night 
of  the  murder  he  was  confronted  by  defendant  in  the  presence 
of  two  policemen,  and  then  said  that  he  did  not  know  who 
fired  the  shots.  But  this  conversation  was  through  an  inter- 
preter (not  sworn)  and  when  the  man  was  dazed  by  his  own 
woimd,  and  his  apparent  hesitancy  in  answering  the  questions 
then  asked  indicate  either  that  he  did  not  understand  or  that 
he  was  for  some  reason  xmwilling  at  that  time  to  charge  defend- 
ant. At  the  trial,  however,  he  was  positive  in. his  charge, 
and  the  jury  might  well  have  believed  his  evidence  then 
given.  The  son  of  the  deceased  also  swore  that  he  saw 
defendant  commit  the  murder.  His  testimony  is  also  to  an 
extent  weakened  by  the  fact  that  his  testimony  differs  in 
some  particulars  from  some  other  testimony  in  the  case. 
Whether  these  discrepancies  arose  from  the  use  of  the 
interpreter  or  arose  from  a  confused  recollection  of  the  event, 
he  swore  positively  at  the  trial  to  the  defendant's  crime,  and 
I  am  not  prepared  to  say  that  the  jury  may  not  have  believed 
that  in  the  main  facts  his  evidence  was  wholly  reliable.    I 


Digitized  by 


Google 


842  People  v.  Db  Simonb. 


First  Department,  Februaryi  1^18.  [Vol.  181. 

attribute  no  importance  to  the  fact  that  he  did  not  tell  the 
police  that  night  that  the  defendant  was  the  man  who  shot 
his  father.  He  was  a  very  young  boy,  laboring  under  intense 
excitement,  and  might  have  been  in  fear  of  the  officers  of  the 
law  or  of  the  friends  of  the  defendant  in  whose  midst  he  foimd 
himself,  with  his  father,  his  protector,  dead.  His  story  was 
consistent  both  on  direct  and  cross-examination,  and  the 
credibility  of  that  testimony  was  for  the  jury  to  judge. 

Again,  the  defendant  was  inamediately  before  the  shooting 
with  his  friend  De  Vito.  He  came  out  of  the  restaurant 
with  him.  The  murder  was  committed  directly  in  front  of 
the  restaurant.  He  swears  that  he  turned  one  way  and  his 
friend  the  other.  Almost  immediately  the  shooting  took 
place.  De  Vito  saw  the  whole  affair.  He  could  have  cleared 
his  friend  if  innocent.  Why  was  he  not  called?  The  defend- 
ant's failure  to. call  his  friend,  who  could  have  cleared  him  if 
he  had  not  fired  the  shots,  was  most  suspicious,  and  the 
jury  might  have  so  considered  it. 

Again,  the  defendant's  conduct  when  arrested  proved  his 
guilt.  He  ran  from  the  scene.  When  arrested  and  asked 
why,  he  said,  "  I  heard  some  shooting."  "  I  am  kind  of 
nervous."  "  Wouldn't  you  run  if  you  heard  shots?  "  "  I 
did  not  want  to  be  mixed  up  in  it."  Was  this  the  conduct  or 
excuse  of  an  innocent  man?  But  go  a  step  further.  When 
the  second  policeman  came  up  and  asked  him  why  he  shot 
the  man  he  said,  "  I  didn't  shoot  him;  he  is  a  friend  of  mine," 
So  it  now  appears  that  he  did  not  simply  "  hear  some  shoot- 
ing." He  had  seen  his  friend  murdered  in  cold  blood  before 
his  eyes  and  had  run  away  because  '^  he  did  not  want  to  be 
mixed  up"  in  the  matter.  So  much  for  his  declarations. 
He  swore  upon  the  stand  that  although  only  a  few  feet  from 
the  place  of  the  murder  when  he  heard  the  first  shot  fired  he 
did  not  look  back  but  immediately  ran  away,  and  did  not 
know  who  was  shot,  and  yet,  according  to  two  witnesses,  the 
two  policemen,  he  said  when  asked  why  he  shot  him,  that  the 
murdered  man  "  is  a  friend  of  mine."  Notice,  too,  that  this 
was  to  be  his  defense.  When  confronted  by  his  dying  victim 
at  the  drug  store,  he  himself  swears  he  said,  "  He  is  my 
friend."  Is  it  to  be  wondered  that  the  jury  rejected  his 
story? 
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Again,  after  the  murder  this  defendant  at  once  ran  down 
Thompson  street  and  up  Houston  street  for  about  seventy- 
five  feet,  when  he  ran  into  the  arms  of  Policeman  Schachne, 
It  is  clearly  evident  that  he  alone  was  running  from  the  scene 
of  the  murder.  Policeman  Schachne  had  no  trouble  in 
picking  out  the  man  who  was  in  flight.  He  went  directly 
for  the  defendant  and  halted  him.  He  then  led  him  back 
four  or  five  feet,  when  Policeman  Harson  came  up.  Harson, 
who  was  following  him,  swears  that  he  saw  no  one  else  running. 
When  Harson  came  up  he  at  once  went  past  the  defendant 
about  four  feet  and  picked  up  a  gun,  which  was  still  hot. 
All  agree  that  this  was  the  gun  with  which  the  murder  was 
committed.  It  must  have  been  brought  from  the  scene  of  the 
murder  by  some  one  quickly  who  had  run  to  that  point. 
This  defendant  was  the  only  man  running.  It  was  picked  up 
at  the  exact  place  at  which  defendant  was  arrested.  It 
matters  not  that  the  policemen  did  not  see  him  drop  it.  They 
were  not  watching  his  hands  particularly.  He  may  have 
carried  the  gun  in  his  hands,  or  more  likely  in  his  pocket, 
and  when  arrested  knew  well  the  danger  of  having  the  gun 
foimd  on  his  person.  I  say  he  was  the  only  man  running. 
When  a  man  is  running  away  there  are  always  those  who 
hasten  their  steps  to  keep  him  in  sight  to  see  where  he  may 
go,  and  this  was  apparently  the  case  here.  But  the  man 
well  in  the  lead  was  defendant,  and  so  far  in  the  lead  that 
Harson  saw  no  others  running.  The  heated  gun  was  apparently 
picked  up  at  once,  before  another  could  have  reached  the  spot 
and  dropped  it.  The  inference  is  irresistible.  The  relentless 
logic  of  this  heated  gun  foxmd  at  the  exact  spot  where  defend- 
ant was  halted  in  his  flight  almost  immediately  thereafter  is 
what  has  closed  the  prison  doors  upon  this  defendant,  and 
appellate  courts  are  commanded  by  law  not  to  open  those 
doors  except  for  substantial  error  committed  upon  the  trial. 

The  dividing  line  between  substantial  error  which  calls 
for  the  reversal  of  a  conviction  and  such  error  as  may  be 
disregarded,  depends  largely  upon  the  conviction  in  the 
minds  of  the  reviewing  judges  of  the  defendant's  guilt.  If 
his  guilt  clearly  appears,  a  failure  to  adhere  strictly  to  legal 
rules  will  not  vitiate  a  trial.  It  is  the  duty  of  courts  to  see 
that  no  innocent  man  shall  suffer.     No  less  imperative  is  the 
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duty  of  courts  to  so  enforce  the  law  that  it  may  prove  a  terror 
to  evil  doers,  to  the  end  that  the  lives  of  innocent  citizens  in 
the  future  may  not  be  sacrificed. 

What,  then,  are  the  errors  claimed  to  be  suflicient  to  reverse 
this  judgment? 

It  is  said  that  the  coiui;  erred  in  not  allowing  the  defend- 
ant's coimsel  to  ask  the  boy  Luigi  why  he  had  not  told  the 
policemen  at  the  time  of  the  arrest  that  the  defendant  was 
the  man  who  had  shot  his  father.  This  question  was  proper, 
but  in  view  of  the  age  of  the  boy,  of  his  shock  in  just  having 
witnessed  his  father's  murder,  of  the  natural  fear  in  the 
minds  of  young  children  of  the  officers  of  the  law,  his  failure 
to  so  state  to  the  policemen  becomes  so  immaterial  as  to  be 
negligible. 

It  is  said  that  the  prosecuting  attorney  exceeded  his  rights, 
by  stating  in  his  opening,  matter  as  proof  of  a  motive  in 
defendant  to  commit  the  crime  which  he  could  not  prove, 
and  also  in  cross-examination  of  defendant  on  side  issues 
to  an  imdue  extent  and  on  some  issues  which  were  entirely 
irrelevant  to  the  issue  of  defendant's  guilt.  As  a  criticism, 
the  claim  is  good.  It  is  most  unfortimate  for  prosecuting 
officers  to  attempt  to  secure  convictions  by  insisting  upon 
procedure  known  by  them  to  be  irregular.  Such  a  course 
should  be  restrained  and  rebuked  by  the  trial  court.  As  a 
groxmd  of  substantial  error,  however,  ftie  claim  of  appellant 
is  not  good.  The  object  of  the  evidence  was  to  show  motive. 
The  trial  court  instructed  the  jury  that  no  motive  for  the 
crime  had  been  proven,  and  in  view  of  this  charge,  I  think 
the  acts  of  the  prosecuting  attorney  were  not  so  prejudicial 
as  to  justify  a  reversal  of  the  judgment. 

Again,  it  is  claimed  that  substantial  error  was  conmiitted 
by  the  admission  of  evidence  of  the  remark  of  a  bystander 
that  "  He  ran  over  Houston  street."  The  policeman  was 
after  a  man  who  was  running  away.  That  man  was  identified 
by  that  remark,  and  not  the  man  who  conunitted  the  miu-der. 
But  the  evidence  was  admissible  as  part  of  the  res  gesUB.  The 
crime  and  the  immediate  ffight  are  necessarily  linked  together. 
The  excitement  attending  a  murder  and  the  escape  of  the 
murderer  are  so  intense  t^at  the  remark  was  spontaneous 
or  impulsive  and  unreflecting.    It  was  done  before  there  was 
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time  to  contrive  or  misrepresent.  It  related  to  a  part  of 
the  principal  act.  Again,  the  defendant  swears  that  he  and 
many  others  were  running  both  ways;  that  some  were  running 
ahead  and  some  behind  him.  If  so,  the  remark  could  not 
have  served  as  any  identification  of  defendant.  If,  on  the 
other  hand,  as  is  undoubtedly  true,  the  defendant  was  the 
only  man  who  was  in  fact  running  away,  then  he  was  the 
man  who  carried  the  heated  revolver  to  the  spot  where  he 
was  arrested  and  where  it  was  found,  and  his  guilt  is  certain, 
and  the  jury  was  indeed  lenient  that  it  did  not  exact  his  life 
as  well  as  his  liberty. 
The  judgment  should  be  aflSrmed. 

Clabke,  p.  J.,  and  Scott,  J.,  concurred;  Page  and 
Sheabn,  JJ.,  dissented. 

Sheabn,  J.  (dissenting): 

The  appellant  was  convicted  of  murder  in  the  second 
degree.  The  homicide  occurred  on  July  25,  1916,  at  about 
seven-fifteen  p.  m.  in  front  of  a  coffee  house  on  the  west  side 
of  Thompson  street.  No.  169,  eighty  feet  north  of  the  curb 
of  West  Houston  street,  which  crosses  Thompson  street  at 
right  angles  and  runs  generally  east  and  west.  Sullivan 
street  runs  parallel  with  Thompson  street  and  is  a  short 
block  to  the  west.  Police  Officer  Harson,  patroling  the  east 
side  of  Thompson  street,  about  seventy-five  feet  south  of 
West  Houston  street,  heard  several  shots,  ran  north  and, 
as  the  shots  appeared  to  come  from  the  west  side  of  the 
street,  crossed  Thompson  street  diagonally  on  the  run.  In 
crossing  the  street  there  was  a  wagon  going  north  on  Thompson 
street  which  blocked  his  view.  Harson  crossed  behind  the 
wagon  and  came  out  on  the  west  side  of  Thompson  street 
about  ten  feet  north  of  the  northwest  comer  of  West  Houston 
and  Thompson  streets.  At  that  point,  as  the  sidewalk  is 
seventeen  feet  wide  from  the  curb  to  the  comer  grocery, 
Harson  had  a  view  up  Thompson  street  and  west  on  West 
Houston  street.  Someone  in  the  crowd  called  out,  "  He  ran 
over  Houston  street."  Harson  immediately  turned,  looked 
west  on  West  Houston  street  and  saw  the  defendant  about 
thirty  feet  ahead  of  him,  running  in  the  street.  Harson 
started  in  pursuit  and  when  he  had  run  about  twenty-five 
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or  thirty  feet  further,  Officer  Schachne,  who  was  coming  east 
on  West  Houston  street,  from  the  comer  of  Sullivan  street, 
stopped  the  defendant.    Harson  ran  up  to  them,  but  before 
reaching  them  Officer  Schachne  had  turned  the  defendant 
around  and   started  walking  him  back  toward  Thompson 
street.    Meeting  them,  Harson  asked  the  defendant  what  he 
was  running  for  and  the  defendant  replied:    "  Wouldn't  you 
run  if  you  heard  shots?  "    Harson  then  looked  down  on  the 
groimd  and  about  foxir  feet  in  the  rear  of  the  defendant,  that 
is,  towards  Sullivan  street,  saw  something  lying  in  the  street. 
He  picked  it  up  and  found  that  it  was  an  automatic  revolver 
containing  only  one  cartridge.    The  revolver  was  hot,  and 
there  is  no  question  but  that  it  was  the  one  used  by  the 
murderer.    Officer  Schachne  testified  that  he  was  standing 
on  the  southeast  comer  of  West  Houston  and  Sullivan  streets 
when  he  heard  several  shots  that  appeared  to  come  from 
the  direction  of  Thompson  street;  that  he  went  in   that 
direction  towards  a  number  of  people  and  when  he  was  half  way 
down  the  block  saw  one  man  coming  west,  a  man  dressed  in  a 
grey  suit,  who  was  the  defendant;  that  he  stopped  the  defendant 
and  asked  him,  "  What  are  you  running  about?  "  and  defend- 
ant replied:    "  I  heard  some  shooting,  I  am  kind  of  nervous, 
*     *     *     and  when   there  is  any  shooting  aroimd  I  don't 
want  to  be  mixed  up  in  it;"  that  he  turned  defendant  around 
and  walked  him  east  about  three  or  four  or  perhaps  five  feet 
when  Officer  Harson  came  running  up  and  asked  the  defendant, 
"  What  are  you  running  about?  "  that  the  defendant  replied: 
"  I  heard  some  shooting; ''  that  Harson  asked,  "  What  did  you 
shoot  that  man  for? "   and  defendant  replied:    ''  I  didn't 
shoot  him,  he  is  a  friend  of  mine;"  that  Harson  then  went 
west  about  three  or  four  feet,  bent  down  and  picked  up 
something  and  said,  "  I  got  the  gun.    It  is  still  hot."    The 
officers  then  took  the  defendant  to  the  drug  store  on  the 
northeast  comer  of  Thompson  and  West  Houston  streets 
where  they  found  the  murdered  man,  Delia  Rosa,  stretched 
out  on  the  floor.    They  took  the  defendant  over  to  where 
Delia  Rosa  lay  to  have  him  identified  but  Delia  Rosa  said 
nothing,  being  in  a  dying  condition.    While  the  officers  were 
in  the  drug  store  with  the  defendant  an  old  man  named 
Menichino,  a  pushcart  peddler,  who  had  been  struck  in  the 
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arm  by  one  of  the  bullets,  was  brought  in,  and,  on  being 
confronted  with  the  defendant,  failed  to  identify  him.  It 
appeared  from  the  testimony  of  the  ojBBcers  that  at  the  time 
the  defendant  was  stopped  and  placed  under  arrest  there 
were  a  number  of  other  persons  on  West  Houston  street  in 
the  immediate  vicinity.  The  murdered  man  was  an  intimate 
friend  of  the  defendant,  and  no  motive  for  the  murder  was 
shown.  Clearly,  if  the  defendant's  guilt  rested  upon  the 
evidence  thus  far  referred  to,  the  People's  case  would  have 
been  very  weak,  for  it  would  have  rested  upon  the  two 
circumstances  of  flight  and  the  finding  of  the  hot  revolver 
on  the  ground  in  the  immediate  vicinity  of  the  defendant 
when  arrested.  Flight  standing  alone  raises  no  legal  pre- 
sumption of  guilt.  It  has  no  probative  force  unless  there 
are  facts  pointing  to  the  motive  which  prompted  it.  It  is 
a  circumstance  to  be  considered  and  weighed  in  connection 
with  other  proof  and  with  that  care  and  circumspection 
which  its  inconclusiveness,  when  standing  alone,  requires. 
(Hickory  v.  United  States,  160  U.  S.  408,  417.)  Of  course, 
the  pistol  nodght  have  been  dropped  by  someone  of  the 
nmnerous  other  persons  who  were  in  West  Houston  street 
at  the  time,  and  it  is  a  significant  fact  that  although  the 
defendant  while  running  west  was  within  the  clear  view  of 
Oflicer  Schachne,  who  saw  his  arms  moving  back  and  forth 
as  defendant  ran,  the  oflBicer  did  not  see  the  defendant  drop 
the  pistol;  neither  did  he  hear  it  fall  to  the  pavement,  although 
it  must  have  dropped  within  a  foot  or  two  of  the  officer  if  it 
was  dropped  by  the  defendant.  Further,  OflScer  Harson,  who 
had  the  defendant  in  view  as  the  defendant  ran  from  the 
point  thirty  feet  west  of  the  comer  to  the  place  where  he 
was  stopp^,  did  not  see  the  defendant  drop  the  pistol. 

The  People,  however,  did  not  rest  with  this  proof  but 
produced  two  alleged  eye-witnesses  of  the  shooting.  One  was 
Luigi  Delia  Rosa,  the  thirteen-year-old  son  of  the  murdered 
man.  The  boy  testified  that  he  saw  his  father  in  front  of 
the  coffee  cafe  talking  with  the  old  man  Menichino  when  the 
defendant  and  one  Genaro  Aveto  came  out  of  the  coffee  house 
with  two  other  men;  that  Aveto  went  back  into  the  coffee 
house  and,  while  standing  in  the  doorway,  made  a  sign  to 
the  defendant  by  winking  his  eye;  and  that  thereupon  the 
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defendant  drew  his  revolver  and  fired  at  Delia  Rosa,  who 
fell  at  the  first  shot;  that  the  defendant  fired  five  or  six  times 
more  when  Delia  Rosa  was  lying  on  the  sidewalk  and  then 
ran  to  the  comer  of  West  Houston  street  and  up  West  Houston 
street  toward  Sullivan  street;  that  the  boy  followed  defendant 
and  saw  OflScer  Schachne  catch  him;  that  when  the  officer 
caught  the  defendant  the  latter  "  threw  the  gun  away;"  that 
when  the  defendant  dropped  the  revolver  he  had  it  back  of 
him  with  both  hands  on  it;  that  it  made  a  noise  when  it 
dropped  and  that  he  saw  Officer  Harson  pick  it  up.  The  boy 
testified  that  he  walked  back  with  the  officers  when  they  took 
the  defendant  to  the  drug  store  but  that  he  was  not  allowed 
at  that  time  to  enter  the  drug  store.  A  few  minutes  later, 
after  it  was  disclosed  that  he  was  the  son  of  the  man  who 
had  been  shot,  he  was  admitted,  he  says,  to  the  drug  store; 
and  that  the  defendant  was  there  and  his  father  was  lying 
on  the  floor.  He  said  that  Menichino  was  sitting  in  a  chair. 
On  cross-examination  the  boy  testified  that  when  his  father 
fell  in  the  street  he  ran  to  help  him  get  up  and  stopped  there 
for  about  three  minutes  and  then  ran  after  the  defendant. 
He  said  that  although  he  was  within  ten  feet  of  the  spot 
where  the  defendant  was  arrested  and  although  he  walked 
back  to  the  drug  store  in  the  company  of  the  officers  and  the 
defendant  he  did  not  tell  either  of  the  officers  that  the  defend- 
ant was  the  man  who  had  shot  his  father.  Both  of  the  officers 
testified  that  they  did  not  see  the  boy  in  West  Houston 
street.  The  boy  also  admitted  that  when  in  the  drug  store 
in  the  presence  of  the  defendant  and  while  his  father  was  lying 
bleeding  on  the  floor  he  did  not  say  to  any  one  that. the 
defendant  was  the  one  who  had  shot  his  father.  He  did  not 
tell  any  one  that  he  saw  the  defendant  shoot  his  father  or 
drop  the  revolver  until  he  went  to  his  xmcle's  house  on  the 
night  of  the  murder  after  his  father  had  been  removed  to  the 
hospital. 

Wholly  disregarding  the  testimony  of  the  defendant's 
witnesses  that  the  boy  was  not  in  West  Houston  street  at 
the  time  of  the  arrest  but  came  up  afterwards  and  inquired 
who  had  shot  his  father,  and  overlooking  the  contradiction 
between  the  boy's  testimony  as  to  defendant's  running  with 
]bpth  hiu^ds  behind  him  and  Officer  Schachne's  testimony  that 
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defendant  was  pumping  his  arms  as  he  ran,  it  is  quite  incredible 
that,  if  the  boy  had  actually  seen  the  defendant  shoot  his 
father,  he  would  have  failed  to  tell  the  officers  so  when  he  saw 
them  make  the  arrest  and,  particularly,  that  he  would  have 
failed  to  do  so  when  the  defendant  confronted  the  boy's  father 
who  was  lying  bleeding  on  the  drug  store  floor. 

The  People  further  called  the  old  man  Menichino,  who 
testified  that  while  he  was  walking  in  the  middle  of  Thompson 
street  he  felt  something  strike  his  arm  and  turned  aroimd  and 
saw  the  defendant  with  a  pistol  in  his  hand  shooting  and 
then  saw  the  defendant  run  to  the  comer  of  West  Houston 
street  and  up  toward  Sullivan  street.  As  already  noted, 
Menichino,  when  questioned  by  the  police  oflScers  in  the 
drug  store  through  an  interpreter  immediately  after  the 
shooting,  failed  to  identify  the  defendant. 

Of  course  the  credibility  of  these  two  alleged  eye-witnesses 
was  for  the  jury,  but,  it  seems  quite  plain,  the  case  for  the 
People,  as  above  outlined,  was  not  very  strong.  The  defend- 
ant took  the  stand  in  his  own  behalf  and  denied  any  con- 
nection with  the  shooting  and  the  only  manner  in  which  the 
People's  case  was  strengthened  by  the  defense  was  the  defend- 
ant's resort  in  some  instances  to  what  appears  to  be  falsehood 
and  evasion. 

The  case  has  been  thus  outlined  in  substance,  so  far  as  the 
prosecution  is  concerned,  not  with  the  notion  that  it  is  the 
function  of  an  appellate  court  to  substitute  its  judgment  upon 
the  probabilities  of  the'case  and  the  credibility  of  the  witnesses 
for  that  of  the  jury,  but  because  of  the  nature  of  the  errors 
assigned  by  the  defendant  in  his  appeal.  As  was  said  by 
Werner,  J.,  in  People  y.  Hinksman  (192  N.  Y.  421,  428): 
"  Thus  the  most  conspicuous  fact  in  the  case  is  that  the 
evidence  against  the  defendant,  taken  as  a  whole,  was  not 
strong,  and  yet  we  cannot  say  that  it  was  so  weak  as  not  to 
support  the  verdict  of  the  jury.  We  emphasize  that  circum- 
stance because  material  and  substantial  errors  in  ruUngs 
can  never  be  overlooked  in  cases  where,  as  in  the  case  at 
bar,  the  chain  of  evidence  may  be  technically  unbroken, 
and  yet  be  so  weak  as  to  yield  to  the  attack  of  very  slight 
opposing  facts  or  circumstances.  Errors  committed  in  such 
.  ,.     Agp.  Div.— Vol.  OLXXXI-  64 
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cases  may  in  themselves  be  sufficient  to  balance  the  scales 
against  a  defendant,  although  they  might  prove  absolutely 
harmless  in  cases  where  the  proof  in  so  clear  and  cogent  as 
to  dispel  all  doubt." 

It  is  earnestly  contended  on  behalf  of  the  appellant  that 
he  did  not  have  a  fair  trial.  In  support  of  this,  the  appellant 
assigns  as  error  the  extent  to  which  the  assistant  district 
attorney  was  permitted  to  go  in  cross-examination  of  the 
defendant,  which,  coupled  with  an  opening  and  damaging 
statement  of  motive,  as  to  which  there  was  an  utter  failure 
of  proof,  suggestive  questions  carrying  harmful  inferences 
which  were  not  and  could  not  be  estabUshed  as  facts,  and  a 
persistent  effort  to  convict  the  defendant  out  of  his  own 
mouth  of  a  shameful  offense  in  no  manner  related  to  the  crime 
charged,  was  inevitably  calculated  to  create  an  atmosphere 
unfavorable  to  the  defendant  and  to  render  it  easier  for  the 
jury  to  find  the  defendant  guilty. 

In  opening  the  case  to  the  jury  the  assistant  district  attorney 
said :  "It  seems  that  De  Simone  for  about  eight  years  prior  to 
that  time,  had  been  living  with  a  woman  named  Rosa  Vitosa, 
Rosa  having  come  to  him  when  she  was  about  fifteen  years 
old."  Here  the  defendant's  counsel  objected  with,  "  The 
relations  of  the  defendant  with  this  woman,  not  his  wife,  some 
years  ago,"  were  incompetent  and  improper.  The  court  in 
overruling  the  objection  said:  "  I  think  it  may  be  shown  as 
bearing  on  any  possible  question  of  motive."  The  assistant 
district  attorney  continued  with  his  narrative,  and  a  little 
further  on  said:  "  It  seems  that  through  some  information 
which  the  dead  man,  Delia  Rosa,  obtained  he  went  to  the 
defendant  De  Simone  with  the  statement  that  Rosa,  his 
conamon-law  wife,  was  untrue  to  him,  that  Rosa  had  gone 
with  this  De  Vito,  owner  of  the  cafe,  to  a  place  in  27th  Street, 
where  she  had  been  known,  and  where  she  had  had  illicit 
relations  with  De  Vito. 

"  Rosa,  by  the  way,  so  far  as  we  can  discover,  is  not  only 
the  common-law  wife,  but  is  also  the  breadwinner  of  the  family.'' 

Defendant's  counsel  interposed  an  objection  that  the  state- 
ment was  highly  improper  and  that  the  prosecutor  knew  that 
he  could  not  offer  such  evidence  as  part  of  the  case  in  chief. 
The  prosecutor  responded;   ''  That  is  part  of  the  motive,  it 
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seems  to  me/'  and  the  court  said:  '^  I  see  no  objection  to 
that.  The  district  attorney  expects  to  prove  that  as  part  of 
the  case."  Defendant's  counsel  then  moved  for  the  withdrawal 
of  a  juror  and  the  declaration  of  a  mistrial  and  took  an  excep- 
tion to  the  denial  of  the  motion.  No  proof  whatever  was 
offered  as  a  part  of  the  prosecution's  case  in  chief  to  establish 
this  alleged  or  any  other  motive,  although  some  attempt  was 
made  to  do  so  on  cross-examination  of  the  defendant.  At 
no  stage  of  the  case  was  there  any  proof  that  the  defendant 
was  living  on  the  proceeds  of  this  woman's  prostitution, 
which  was  the  plain  import  of  the  statement  to  the  jury. 
Throughout  the  cross-examination  of  the  defendant  a  per- 
sistent eflFort  was  made  to  keep  alive  in  the  minds  of  the  jury 
this  damaging  accusation  by  means  of  suggestive  questions. 
For  example:  "  Q.  Isn't  it  a  fact.  Rosy  is  a  prostitute? 
A.  She  is  not,  not  that  I  know  of.  *  *  *  Q.  Don't  you 
know  that  she  has  been  convicted  for  prostitution?  *  *  * 
A.  I  do  not."  (No  attempt  was  at  any  time  made  to  prove 
a  conviction.) 

The  prosecutor  continued  his  cross-examination  as  follows: 
"  Q.  You  are  hving  with  a  woman  named  Rosy,  aren't  you? 
A.  Yes.  Mr.  Barra:  Your  Honor,  he  has  answered  that. 
Q.  What  is  Rosy's  business?  A.  No  business  at  all.  Q.  Isn't 
it  a  fact  you  knew  she  is  a  prostitute?  A.  Not  that  I  know 
of,  no  sir.  Q.  Don't  you  know  that  she  is  a  common  prostitute 
upon  the  streets?  A.  No,  I  do  not.  Q.  Doesn't  she  give 
you  the  proceeds  of  her  prostitution?  A.  She  never  did. 
Q.  You  do  not  know  whether  she  \f  a  prostitute?  A.  I  do 
not.  Q.  You  know  she  has  been  living  with  you  for  eight 
years  without  being  married  to  you?  A.  She  was  married 
once.  Mr.  Barra:  That  is  over  my  objection.  [The  Assistant 
District  Attorney] :  I  ask  that  coxmsel  should  not  interrupt. 
*  *  *  The  Court:  Objection  overruled.  Mr.  Barra: 
Exception.  *  *  *  Q.  Rosy  was  at  one  time  in  a  house 
of  prostitution  in  Twenty-seventh  Street,  wasn't  she,  about 
five  years  ago?  Mr.  Barra:  I  object  to  that  as  incompetent, 
irrelevant  and  immaterial.  The  Court:  Objection  overruled. 
Mr.  Barra:  Exception.  A.  No  sir,  she  was  not.  Q.  Isn't 
it  a  fact  that  within  a  very  short  time  of  the  day  of  the  shooting 
that  De  Vlto  had  taken  her  to  Twenty-seventh  street  to  a 
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house  of  prostitution?  Mr.  Barra:  He  has  answered  that 
and  I  object  to  it  as  repetition,  and  on  the  further  ground 
it  is  incompetent,  irrelevant  and  immaterial.  The  Court: 
Objection  overruled.  Mr.  Barra:  Exception.  A.  No  sir, 
she  never  goes  with  anybody.  Q.  Didn't  she  go  to  a  house  of 
prostitution  on  Twenty-seventh  street?  A.  She  never  did." 
All  of  this  was  over  the  reiterated  objection  and  exception 
of  the  defendant's  counsel. 

It  was  of  course  entirely  proper  to  emphasize  the  fact,  freely 
admitted  by  defendant  as  a  part  of  his  direct  examination,  that 
he  was  living  with  a  woman  to  whom  he  was  not  married,  but 
that  was  vastly  different  from  the  charge  that  the  defendant 
was  living  with  a  prostitute,  and  the  infinitely  viler  charge  that 
he  was  living  on  the  wages  of  prostitution.  Without  a  shred 
of  evidence  to  support  either  accusation,  and  knowing  that 
unless  the  defendant  admitted  the  charge  no  proof  in  support 
of  it  could  be  oflFered  on  the  defendant's  trial  for  murder,  the 
prosecutor  not  only  injected  this  unwarranted  and  damaging 
accusation  into  his  opening  but  returned  to  it  again  and 
again,  suggesting  it  in  so  many  ways  and  so  persistently  that 
the  jury  might  well  have  wondered  which  charge  he  was  being 
tried  for.  It  was  extremely  improper  to  plant  the  poisonous 
seed  of  this  infamous  charge  in  the  minds  of  the  jury  in  an 
opening  statement,  but  if  that  had  been  the  end  of  the  nmtter 
it  might  possibly  be  assmned  that  an  intelligent  jury  would 
disregard  the  statement.  When,  however,  it  was  persisted  in 
throughout  the  case  by  a  responsible  public  oflBicial,  and  being 
of  such  an  extremely  damaging  nature,  it  cannot  be  safely 
assumed  in  a  case  where  the  evidence  of  defendant's  guilt  is 
of  the  character  previously  outlined,  that  the  jury  disregarded 
the  accusation  and  the  suggestive  questions  as  mere  evidence 
of  excessive  zeal  on  the  part  of  the  prosecutor.  The  trial 
imder  such  circumstances  cannot  be  said  to  be  fair.  Important 
as  is  the  swift  and  sure  conviction  of  criminals,  of  transcending 
importance  is  it  that  every  accused  person  should  be  aflForded 
a  genuinely  fair  trial.  As  the  Court  of  Appeals  said  in  People 
V.  Wolf  (183  N.  Y.  464):  "Why  should  court  and  counsel 
violate  the  law  in  order  to  enforce  it?  What  a  pernicious 
example  is  presented  when  such  officers,  intrusted  with  the 
most  important  duties,  in  attempting  to  punish  the  guilty, 
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are  themselves  guilty  of  departing  from  the  law.  Charity 
camiot  extend  its  presumption  to  shield  either  in  this  case 
without  also  presuming  that  both  were  ignorant  of  the  law. 
It  may  be  that  this  warning  will  be  disregarded  as  others  have 
been,  but  it  will  be  well  for  district  attorneys  and  trial  judges 
to  remember  that  errors,  such  as  are  now  complained  of,  if 
raised,  as  they  were  in  this  case,  by  sufficient  objections  and 
exceptions,  will,  upon  appeal  to  this  coiui;,  result  in  the 
reversal  of  the  judgment  of  conviction.  In  no  other  way  can 
the  command  of  the  law  be  observed  and  the  rights  of  ixmocent 
persons  charged  with  crime  be  adequately  protected.  It  is 
not  to  shield  the  guilty  but  to  protect  the  innocent,  that 
courts  are  st^dfast  in  upholding  rules,  in  force  for  genera- 
tions, by  which  it  may  be  lawfully  determined  who  are 
guilty.'' 

Again,  as  said  very  recently  by  the  Court  of  Appeals  in 
People  V.  Richardson  (222  N.  Y.  103),  deaUng  with  an  improper 
impeaching  cross-examination  of  a  witness  for  a  defendant  in 
a  criminal  trial,  holding  the  evidence  inadmissible  and  reversing 
the  judgment  of  conviction:  "  The  reasons  for  the  established 
rules,  which  I  have  stated,  forbid  the  rule  urged  upon  us  by 
the  argument  of  the  district  attorney.  Those  reasons  are  that 
the  evidence  which  they  bar  would  have  a  tendency  to  with- 
draw and  mislead  the  attention  of  the  jury  from  the  real  issue 
under  inquiry  and  would  subject  the  accused  to  charges 
unconnected  with  that  issue  and  against  which  he  had  no 
reason  to  prepare.  (People  v.  Thompson,  212  N.  Y.  249.) 
In  People  v.  Sharp  (107  N.  Y.  427,  461)  Judge  Danforth 
said:  *  Such  evidence  is  uniformly  condemned  as  tending 
to  draw  away  the  minds  of  the  jurors  from  the  real  point  on 
which  their  verdict  is  sought  and  to  excite  prejudice  and 
mislead  them.'  "  The  accusation  and  the  repeated  suggestion 
that  the  defendant  was  living  on  the  proceeds  of  prostitution 
certainly  had  a  "  tendency  to  withdraw  and  mislead  the 
attention  of  the  jury  from  the  real  issue  under  inquiry  "  and 
"  subject  the  accused  to  charges  unconnected  with  that  ipsue 
and  against  which  he  had  no  reason  to  prepare."  (See,  also, 
People  V.  Saitta,  170  App.  Div.  665;  People  v.  Freemany  203 
N.  Y.  267;  People  v.  Fielding,  158  id.  542.) 

The  defendant's  complaint  of  the  over-zealous  conduct  of 
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the  prosecutor  is  well  founded,  and,  in  the  inteitest  of  justice, 
requires  a  new  trial. 

Furthermore,  the  court  erred  in  admitting  hearsay  evidence. 

Over  the  objection  of  the  defendant.  Officer  Harson  was 
permitted  to  testify  that  when  he  reached  the  northwest 
comer  of  West  Houston  and  Thompson  streets,  as  he  ran  to 
the  scene  of  the  shooting,  "  Somebody  in  the  crowd  hollered 
'He  ran  over  Houston  street.'  I  immediately  turned  and 
looked  over  Houston  street,  and  I  saw  the  defendant  about 
thirty  feet  ahead  of  me  nmning."  This  remark  of  a  bystander 
was  received  upon  the  theory  that  it  was  a  part  of  the  res 
gestce.  The  district  attorney  seeks  to  justify  the  ruUng  upon 
the  ground  that  the  bystander's  statement  was  receivable  as 
an  introductory  matter,  which  explained  why  Harson  acted 
as  he  did  (citing  People  v.  TayJxyr,  3  N.  Y.  Crim.  297,  299; 
affd.,  101  N.  Y.  608).  The  difficulty  with  this  contention  is^ 
that  while  the  remark  might  have  served  such  a  purpose,  it 
was  fairly  susceptible  of  an  entirely  different  significance, 
fraught  with  very  serious  consequences  to  the  defendant, 
namely,  the  identification  of  the  defendant  as  the  man  who 
did  the  shooting.  The  obvious  purpose  of  the  remark  was  to 
direct  the  attention  of  the  officer  to  the  whereabouts  of  some 
person  whom  the  officer  was  seeking.  The  remark  followed 
so  closely  upon  the  shooting  that,  coming  from  one  in  the 
immediate  vicinity  of  the  crime,  the  plain  inference  is  that 
the  bystander  imderstood  that  the  person  whom  the  officer 
was  seeking  was  the  man  who  had  fired  the  shots.  Under 
the  circumstances,  when  the  bystander  said  to  the  policeman, 
"  He  ran  over  Houston  street,"  the  statement  was  equivalent 
to  saying,  "  The  murderer  ran  over  Houston  street."  At  any 
rate,  the  statement  is  fairly  susceptible  of  that  meaning,  and 
might  have  been  so  interpreted,  and,  as  it  seems  to  me,  would 
have  been  so  interpreted  by  the  jiuy.  Therefore,  the 
admissibility  of  the  statement  must  be  determined  as  though 
the  bystander  had  in  effect  said,  "  The  murderer  ran  over 
Houston  street."  There  are  numerous  cases  in  other  juris- 
dictions dealing  with  the  admissibility  of  declarations  of  third 
persons  identifying  the  defendant  as  the  person  who  com- 
mitted the  crime,  but  no  case  closely  in  point  is  foimd  in  this 
State.     The  cases  are  collated  by  Wigmore  in  his  work  op 
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Evidence  (Vol.  3,  §  1755,  n.  1,  2),  by  Chamberlayne  in  his 
work  on  the  Modem  Law  of  Evidence  (Vol.  4,  §  2597)  and  in 
Bishop's  New  Criminal  Procedure  ([2d  ed.],  vol.  2,  §§  1085, 
1087).  In  the  cases  where  the  matter  has  been  carefully 
considered  and  the  evidence  received  it  will  be  found  that  the 
declaration  was  either  made  within  the  hearing  of  the  defend- 
ant or  by  actual  participants  in  the  acts  constituting  the  res 
gestcB.  Such  would  apparently  be  the  rule  in  this  State,  if 
the  sole  test  to  be  applied  is  that  of  res  gestce,  for  it  was  held  in 
Butler  V.  Manhattan  Railway  Co.  (143  N.  Y.  417)  that  to  make 
what  was  said  by  a  third  person  competent  evidence  as  part 
of  the  res  gestcB  proximity  in  time  with  the  act  alone  is 
insufficient;  to  make  it  competent  what  was  said  must  be  part 
of  the  principal  fact,  and  so  part  of  the  act  itself;  that  is, 
naturally  accompanying  the  act,  or  calculated  to  xmfold  its 
character  and  quality.  Under  this  test,  the  declaration  of  a 
bystander  identifying  the  defendant  as  the  person  who  com- 
mitted th^  crime  is  not  within  the  exceptions  against  hearsay 
testimony.  In  my  opinion,  however,  the  last  word  is  not 
said  on  the  question  of  the  admissibility  of  such  evidence 
when  it  is  decided  that  the  declarations  are  not  part  of  the 
res  gestcB,  for  as  Professor  Wigmore  says:  "  There  has  been, 
such  a  confounding  of  ideas,  and  such  a  profuse  and  indisr. 
criminate  use  of  the  shibboleth  '  res  gesUB^'  that  it  is  perhaps 
impossible  to  disentangle  the  real  basis  of  principle  involved." 
(Id.  §  1745.)  Approaching  the  question  from  the  point  of 
view  of  inquiring  whether  the  evidence  falls  within  any  well- 
recognized  exception  to  the  rule  against  hearsay  testimony, 
we  find,  as  Professor  Wigmore  says  (§  1749),  this  principle, 
running  through  all  the  exceptions,  namely,  "  that  the  state- 
ment must  have  been  made  under  circumstances  calculated  to 
give  special  trustworthiness  to  it."  In  this  class  are  included 
utterances  which  may  be  characterized  as  '^  spontaneous,". 
"  natural,"  "  impulsive,"  and  "  instinctive."  As  to  the 
admissibility  of  such  evidence,  there  are  certain  limitations. 
The  nature  of  the  occasion  must  be  such  as  to  cause  "  shock, 
startling  enough  to  produce  this  nervous  excitement  and 
render  the  utterance  spontaneous  and  imreflecting.  *  *  * 
The  utterance  must  have  been  hefore  there  hxis  been  time  to 
tontrive  and  misrepresent     ♦     ♦     ♦     xhe  utterance  must 
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relaie  to  the  circumstances  of  the  occurrence  ^preceding  Uy 
(Wigm.  Ev.  §  1750.)  The  remark  of  the  bystander  in  the 
case  at  bar  does  not  come  within  the  exception,  from  this 
point  of  view.  It  was  neither  spontaneous  nor  made  under 
circumstances  calculated  to  give  some  special  trustworthiness 
to  it.  Giving  the  defendant  the  benefit  of  the  presumption  of 
innocence,  to  which  he  was  entitled  when  the  ruling  was 
made,  it  was  an  entirely  possible  inference  that  the  remark 
was  made  by  the  person  who  actually  did  the  shooting  and 
was  intended  to  fasten  suspicion  upon  the  defendant,  start 
the  police  officer  in  pursuit  of  the  wrong  person  and  enable 
the  guilty  person  to  effect  his  escape  imnoticed.  The  cir- 
cumstances do  not  give  the  declaration  the  badge  of  truth 
which  is  the  prime  requisite  to  allowing  the  exception  to  the 
rule  against  hearsay.  In  such  a  case  as  this,  where  the 
identity  of  the  person  who  fired  the  shots  is  the  vital  matter  in 
controversy,  and  where  the  character  of  the  case  against  the 
defendant  is  such  as  indicated  in.  the  foregoing  r£sum6  of  the 
evidence,  it  was  harmful  and  reversible  error  to  receive  in 
evidence  a  declaration  of  a  bystander  to  the  effect,  in  sub- 
stance, that  the  defendant  was  the  one  who  did  the  shooting. 
The  judgment  of  conviction  should  be  reversed  and  a 
new  trial  ordered. 

Page,  J.,  concurred. 

Judgment  affirmed. 


Arthur  A.  Henning,  Appellant,  v.  Alex  A.  Camacho, 

Respondent. 

First  Department,  February  21,  1918. 

Costs  —  action  In  Supreme  Court  In  Bronx  county  against  defendant 
served  in  New  York  county — Code  of  Civil  Procedure,  section 
8228,  as  amended,  construed  —  statutes  —  repeal  by  implication. 

Where  a  resident  of  the  county  of  Bronx  brings  an  action  in  the  Supreme 
Court  in  said  county  against  a  non-resident  of  the  State  served  in  the 
county  of  New  York  to  recover  a  balance  of  $715  alleged  to  be  due  and 

.    owing  and  obtains  a  judgment  for  $450,  he  is  entitled  to  cob*.b  undec 
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subdivision  5  of  section  3228  of  the  Code  of  Civil  Procedure,  as  amended 
by  chapter  80  of  the  Laws  of  1914. 

It  was  the  intention  of  the  Legislature  by  the  amendment  of  1914  to  sub- 
division 5  of  section  3228  of  the  Code  of  Civil  Procedure  to  make  the  right 
to  tax  costs  in  an  action  brought  in  the  Supreme  Court  in  Bronx  county 
where  the  recovery  was  for  $50  or  more,  but  less  than  $500,  depend  upon 
whether  or  not  the  action  might  have  been  brought  in  the  County  Court 
of  Bronx  county. 

When  the  Legislature  made  the  right  to  tax  costs  depend  upon  whether 

the  action  might  have  been  brought  in  the  County  Court,  it  necessarily 

.  repealed  by  implication  any  statutory  provision  making  such  right  depend 

on  whether  the  action  might  have  been  brought  in  the  City  Court,  and 

.  intended  that  if  the  action  could  not  have  been  brought  in  the  County 
Court,  costs  are  recoverable. 

Appeal  by  the  plaintiff,  Arthur  A.  Henning,  from  an  order 
of  the  Supreme  Court,  made  at  the  Bronx  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  coimty  of  Bronx  on 
the  28th  day  of  November,  1917,  denying  his  motion  for  a 
retaxation  of  costs.  j 

Arthur  A.  Henning  of  counsel  [Max  G.  Wildnaver,  attorney], 
for  the  appellant. 

Louis  Jaykowsky,  for  the  respondent  J         ^  .: 

Laughlin,  J.: 

This  action  was  brought  in  the  month  of  September,  1916, 
in  the  Supreme  Court  in  Bronx  county  where  the  plaintiff 
resided.  The  defendant  was  a  non-resident  of  the  State  but 
was  served  in  the  county  of  New  York.  The  plaintiff  is  an 
attorney  and  counselor  at  law  and  brought  the  action  to 
recover  a  balance  of  $715  alleged  to  have  been  due  and  owing 
for  professional  services  with  interest  thereon,  together  with 
costs  and  disbursements.  The  defendant  appeared  and  joined 
issue  on  the  allegations  of  the  complaint  and  interposed  a 
defense  to  the  effect  that  the  agreement  on  which  the  action 
was  based  was  to  answer  for  the  debt,  default  or  miscarriage 
of  another  and  that  no  note  or  memorandum  was  subscribed 
by  him  or  in  his  behalf.  The  plaintiff  recovered  judgment 
for  $450.  The  clerk  refused  to  tax  costs  in  favor  of  the 
plaintiff  and  based  his  refusal  on  the  pro\asions  of  subdivision 
5  of  section  3228  of  the  Code  of  Civil  Procedure  and  a  decision 
tf,t  Special  Term  in  Bronx  county  in  Hollander  v.    Komca 


Digitized  by 


Google 


858  Hennino  v.  Camacho. 


First  Department,  February,  1918.  [Vol.  181. 


(N.  Y.  L.  J.,  March  17,  1917).  The  statute  creating  Bronx 
county  out  of  part  of  the  former  county  of  New  York  (Laws 
of  1912,  chap.  548)  provided  for  a  County  Court  in  Bronx 
county  but  contained  a  provision  (§  11)  to  the  effect  that  all 
acts  and  parts  of  acts  applicable  to  the  county  of  New  York 
not  inconsistent  therewith  should  continue  in  full  force  and 
effect  "  as  though  the  name  of  the  said  county  of  Bronx  had 
appeared  in  said  acts  and  parts  of  acts."  The  action  is  not 
one  specified  in  either  of  the  first  three  subdivisions  of  section 
3228  of  the  Code  of  Civil  Procedure  and  since  the  complaint 
demanded  judgment  for  a  sum  of  money  only  and  the  plaintiff 
recovered  $50  or  more  he  was  entitled  by  virtue  of  subdivision 
4  of  said  section  to  costs  unless  he  was  precluded  from  so 
recovering  costs  by  some  other  statutory  provision.  At  the 
time  Bronx  county  was  created  subdivision  5  of  said  section 
3228  provided,  among  other  things,  as  follows:  "  In  all  actions 
hereafter  brought  in  the  Supreme  Court,  triable  in  the  county 
of  New  York,  which  could  have  been  brought,  except  for  the 
amount  claimed  therein,  in  the  City  Court  of  the  City  of 
New  York,  and  in  which  the  defendant  shall  have  been  served 
with  process  within  the  county  of  New  York,  the  plaintiff 
shall  recover  no  costs  or  disbursements  unless  he  shall  recover 
one  thousand  dollars  or  more."  (See  Laws  of  1910,  chap. 
574.)  The  further  provisions  of  subdivision  5  of  said  sec- 
tion at  that  time  related  to  the  taxation  of  costs  in 
actions  in  the  Supreme  Court  triable  in  the  counties  of  Kings 
and  Albany  in  which  there  was  a  recovery  of  less  than  $500  and 
to  actions  in  the  Supreme  Court  triable  in  the  counties  of  New 
York  and  Kings  and  to  actions  brought  in  the  City  Court  of 
the  City  of  New  York  or  the  C!ouDty  Court  of  Kings  county 
which,  but  for  the  amount  claimed  therein,  might  have  been 
brought  in  the  Municipal  Court  of  the  City  of  New  York 
and  in  which  the  recovery  was  less  than  $250.  Said  subdivi- 
sion 5  was  amended  by  chapter  80  of  the  Laws  of  1914.  By 
that  amendment  the  1st  sentence  of  subdivision  5  and  the 
2d  and  3d  sentences  relating  to  actions  in  the  counties  of 
Kings  and  Albany  were  re-enacted  as  before;  but  by  that 
amendment  there  was  substituted  for  the  former  provisions 
relating  to  actions  which  but  for  the  amount  claimed  might 
have  been  brought  in  the  Municipal  Court  the  following: 
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"  In  all  actions  hereafter  brought  in  the  Supreme  Court, 
triable  in  the  counties  of  Bronx  and  Queens,  and  in  which 
the  defendant  is  a  resident  of  the  county  where  the  action 
is  brought,  which  could  have  been  brought,  except  for  the 
amount  claimed  therein,  in  the  CJoimty  C!ourt  of  the  counties 
of  Bronx  and  Queens,  the  plaintiff  shall  recover  no  costs  or 
disbursements  unless  he  shall  recover  five  hundred  dollars 
or  more.  In  all  actions  hereafter  brought,  triable  in  the 
Supreme  Court  or  County  Court  of  a  county  contained  wholly 
within  a  city  of  the  first  class,  or  in  the  City  Court  of  the 
City  of  New  York,  which  could  have  been  brought,  except 
for  the  amount  claimed  therein,  in  the  Municipal  Court  of 
the  City  of  New  York,  and  in  which  the  defendant  shall  have 
been  served  with  process  within  the  city  of  New  York,  the 
plaintiff  shall  recover  no  costs  or  disbursements  imless  he  shall 
recover  two  himdred  and  fifty  dollars  or  more."  (Re-enacted 
by  Laws  of  1916,  chap.  50.)  The  jurisdiction  of  a  County 
Court  in  such  cases  depends  on  the  defendant  being  a  resi- 
dent of  the  county  (Const,  art.  6,  §  14),  and  the  jurisdic- 
tion of  the  Municipal  Court  extends  throughout  the  city. 
(N.  Y.  City  Mun.  Q.  Code  [Laws  of  1915,  chap.  279], 
§§  14,  151.)  Counsel  for  the  appellant  contends  that  the 
effect  of  the  amendment  of  said  subdivision  5  of  section  3228 
was  to  allow  a  recovery  of  costs  as  provided  in  subdivision  4 
in  an  action  brought  in  the  Supreme  Court,  Bronx  county, 
unless  the  defendant  was  a  resident  of  Bronx  county  and 
the  action,  excepting  for  the  amount  claimed,  might  have 
been  brought  in  the  County  Court  of  that  county.  Counsel 
for  the  respondent  contends,  as  I  understand  his  argument, 
that  since  the  jurisdiction  of  the  City  Court  still  extends  to 
Bronx  coimty,  and  the  defendant  was  served  in  the  coimty 
of  New  York,  the  action  might  have  been  brought  in  the 
City  Court,  the  plaintiff  is  precluded  from  recovering  costs 
by  the  1st  sentence  of  subdivision  5.  That  argument  is 
based  on  the  theory  that  by  virtue  of  said  provision  of  the 
act  creating  Bronx  county  continuing  in  force  all  acts  and 
parts  of  acts  applicable  to  the  county  of  New  York  not 
inconsistent  therewith  "  as  though  the  name  of  the  said 
county  of  Bronx  had  appeared  in  said  acts  and  parts  of 
acts,"   the  1st  sentence  of  said  subdivision  5  is  to  be  con- 
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strued  as  if  by  express  provision  it  related  to  actions  in  the 
Supreme  Court  triable  eUher  in  New  York  county  or  Bronx 
county  and  as  if  it  expressly  provided  that  it  related  to  actions 
in  which  the  defendant  shall  have  been  served  either  in  New 
York  county  or  in  Bronx   county.     That,   I   think,   is  an 
unreasonable  and  unauthorized  construction.    Assuming  that 
Bronx  county  is  to   be  read  into  the  1st  sentence  of   said 
subdivision  5  the  sentence  should,  I  think,  still  be  construed 
as  limited  to  cases  in  which  the  service  of  process  shall  be 
made  in  the  county  in  which  the  action  is  brought  for  that 
is  the  spirit  of  the  statute  as  originally  enacted.    It  was 
intended  to  relate  only  to  cases  where  the  service  was  made 
in  the  county  in  which  the  action  was  brought.    If,  therefore, 
Bronx  coimty  is  to  be  read  into  the  sentence  that  intent  should 
be  preserved;  and  in  an  action  brought  in  the  Supreme  Court 
in  New  York  county  the  right  in.  this  regard  to  tax  costs 
should  depend  on  whether  service  was  made  in  New  York 
coimty,  and  not  in  either  that  or  Bronx  county,  and  so  in 
an  action  brought  in  Bronx  county  the  right  to  tax  costs 
should  depend  on  whether  service  was  made  in  that  coimty 
and  not  in  either  that  or  New  York  county.     In  the  case  at 
bar  the  action  was  brought  in  Bronx  county  and  the  service 
was  not  made  in  that  county  but  was  made  in  the  coimty 
of  New  York  and,  therefore,  I  think,  the  plaintiff  was  not 
deprived   by  the  1st  sentence  of  subdivision  5  of   his  right 
to  tax  costs  even  if  Bronx  county  was  so  to  be  read  into  it 
and  remained  in  it  when  this  action  was  commenced.    But 
any  question  there  may  have  been  with  respect  to  this  prior 
to  the  amendment  enacted  in  1914,  relating  to  actions  that 
might  have  been  brought  in  the  County  Court  of  Bronx 
county,  was,  I  think,  set  at  rest  by  that  amendment.    The 
opinion  at  Special  Term  in  Hollander  v.  Kovacs  on  which  the 
county  clerk  relied  and  which  was  reported  in  the  New  York 
Law  Journal  on  March  17,  1917,  is  based  on  the  decision  in 
DeLeyer  v.  Britt  (212  N.  Y.  565)  reversing  on  the  dissenting 
opinion  of  Ingraham,  P.  J.,   157  Appellate  Division,  586, 
which  holds  that  the  jurisdiction  of  the  City  Court  still  extends 
to  Bronx  county;  but  that,  I  think,  is  not  the  controlling 
cjuestion  in  the  construction  of  the  statute,  for  while  juris- 
diction of  the  City  Court  still  extends  to  Bronx  county  that 
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county,  like  all  other  counties,  has  a  county  seat,  and  whether 
or  not  the  construction  which  I  have  indicated  with  respect 
to.  subdivision  5  be  the  true  construction  required  prior  to 
the  amendment  of  1914,  it  is  quite  clear  that  by  that  amend- 
ment the  Legislature  intended  to  make  the  right  to  tax  costs 
in  an  action  brought  in  the  Supreme  Court  in  Bronx  county 
where  the  recovery  was  for  $50  or  more  but  less  than  $500 
depend  on  whether  or  not  the  action  might  have  been  brought 
in  the  County  Court  of  Bronx  county.  There  is  no  City 
Court  held  or  required  to  be  held  in  Bronx  coimty;  but  there 
is  a  Municipal  Court  in  every  county  in  the  city  of  New 
York.  Having  set  up  a  separate  coimty  it  was,  I  think, 
contemplated  and  intended  that  the  residents  of  that  county 
might  prosecute  their  actions  without  leaving  the  county,  but 
in  order  to  avoid  congesting  the  calendar  of  the  Supreme 
Coiuli  it  was  intended  to  deny  the  right  to  costs  in  an  action 
brought  in  that  coiuli  where  the  recovery  was  less  than  $500, 
provided  the  action  might  have  been  brought  in  the  County 
Court.  If  that  be  not  so  then  it  is  diflBicult  to  perceive  any 
practical  change  made  by  that  amendment.  If  before  the 
amendment  costs  could  not  be  recovered  when  the  recovery 
was  less  than  $1,000  provided  the  defendant  was  served  eUher 
in  New  York  or  Bronx  county  for  the  reason  that  the  action 
might  have  been  brought  in  the  City  Court  and  that  remained 
the  law  after  the  amendment,  what  substantial  change  was 
made  by  adding  another  reason  why  costs  could  not  be 
recovered,  for  that  is  practically  all  that  was  accomplished 
by  the  amendment  if  Bronx  county  is  still  to  be  read  into 
the  1st  sentence  of  said  subdivision  5.  When  the  defend- 
ant resides  in  Bronx  county  it  would  be  presumed  that 
ordinarily  he  could  be  served  there  and,  owing  to  the  pro- 
visions of  the  1st  sentence  of  the  subdivision,  costs  could 
not  have  been  taxed  unless  the  recovery  was  for  more  than 
$1,000.  It  seems  to  me  that  when  the  Legislature  made  the 
right  to  tax  costs  depend  on  whether  the  action  might  have 
been  brought  in  the  County  Court  it  necessarily  repealed  by 
implication  any  statutory  provision  making  such  right  depend 
on  whether  the  action  might  have  been  brought  in  the  City 
Court  and  intended  that  if  the  action  could  not  have  been 
brought  in  the  County  Court,  costs  are  recoverable. 
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It  follows,  therefore,  that  the  order  should  be  reversed, 
with  ten  dollars  costs  and  disbursements,  and  motion  granted. 

Clarke,  P.  J.,  Dowling,  Page  and  Shearn,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted. 


General  Film  Company,  Inc.,  Respondent,  v.  The  Lfver- 
pooL  AND  London  and  Globe  Insurance  Company  of 
Liverpool,  England,  Appellant. 

First  Department,  Februaiy  21,  1918. 

Pleadinff  — bUl  of  particulars  —  when  affidavit  of  party  applying 
for  biU  required  —  when  moving  affidavit  by  attorney  inauffieient. 

The  stringenoy  of  the  rule  requiring  an  affidavit  of  a  party  as  a  basis  for  a 
bill  of  particulars  or  other  relief  has  been  relaxed  to  some  extent,  and 
particularly  when  it  appears  that  the  attorney  was  familiar  with  the 
material  facts  and  was  in  a  position  to  make  the  affidavit  quite  as  weU 
if  not  better  than  the  client;  but  the  rule  has  not  been  abandoned  and  is 
peculiarly  applicable  to  a  case  where  the  bill  of  particulars  is  not  neoeesaiy 
to  limit  the  issues,  and  should  not  be  granted  if  the  plaintiff  possesses  the 
information  required  by  the  bill  of  particulars. 

Where,  in  an  action  to  recover  for  loss  under  a  fire  insurance  pohcy,  the 
defendant  alleged  that  the  fire  occurred  while  the  property  was  in  the 
possession  of  a  company  which  the  plaintiff,  imknown  to  the  defendant 
had  by  contract  relieved  from  liability,  and  that  the  policy  expressly 
provided  that  such  a  contract  should  constitute  a  cancellation  thereof, 
a  demand  by  the  plaintiff  after  the  service  of  the  answer  for  a  bill  of 
particulars  as  to  the  name  of  the  person  claimed  to  have  made  the  alleged 
contract  and  when  and  where  it  was  made  should  not  be  granted,  solely 
on  the  affidavit  of  one  of  its  attorneys  to  the  effect  that  he  was  informed 
by  plaintiff  that  after  diligent  inquiry  from  its  officers  and  employees 
it  was  imable  to  discover  that  any  person  in  its  employ  made  the  agree- 
ment, especially  where  no  one  familiar  with  the  business  of  the  plaintiff 
made  an  affidavit  denying  the  making  of  the  contract  as  alleged  by  the 
defendant  or  denying  knowledge  with  respect  to  who  assumed  to  represent 
it,  or  his  name. 

Appeal  by  the  defendant,  The  Liverpool  and  London  and 
Globe  Insurance  Company  of  Liverpool,  England,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  oflSce  of  the  clerk  of  the  county  of 
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New  York  on  the  20th  day  of  September,   1917,  granting' 
plaintiff's  motion  for  a  further  bill  of  particulars. 

Arthur  W.  Clement  of  counsel  [Wilson  E.  Tipple  with  him 
on  the  brief;  Tipple  &  Plitl,  attorneys],  for  the  appellant. 

William  M.  Seabury  of  counsel  [George  Trosk  with  him  on 
the  brief;  Seabury,  Massey  &  Lowe,  attorneys],  for  the 
respondent. 

Laughlin,  J.: 

The  action  is  brought  to  recover  for  a  loss  under  a  fire 
insurance  policy.  The  defendant  pleaded,  among  other  things, 
that  the  fire  which  resulted  in  the  loss  occurred  while  the  prop- 
erty was  in  the  possession  of  the  Exhibitor's  Service  Company 
which  the  plaintiff,  unknown  to  the  defendant,  had  by  contract 
relieved  from  liability,  and  that  the  policy  on  which  the  action 
was  brought  expressly  provided  that  such  a  contract  should 
constitute  a  cancellation  of  the  policy.  After  the  service  of  the 
answer  the  plaintiff  demanded  a  bUl  of  particulars  of  various 
items  and  the  defendant  served  a  bill  of  particulars  with 
respect  to  some  of  them.  The  particulars  which  the  defendant 
has  been  required  to  give  are  the  name  of  the  person  who  it 
is  claimed  in  behalf  of  plaintiff  made  the  alleged  agreement 
with  the  Exhibitor's  Service  Company  and  when  and  where 
it  was  made.  The  plaintiff  in  its  demand  did  not  request  the 
defendant  to  give  the  name  of  the  person  who  assumed  to  act 
for  it  in  making  said  agreement  but  only  the  name  of  the 
person  who  assumed  to  represent  the  Exhibitor's  Service  Com- 
pany in  making  the  agreement,  and  the  bill  of  particulars 
served  complied  with  the  demand  in  that  regard. 

This,  of  course,  is  a  proper  case  for  a  bill  of  particulars 
provided  the  plaintiff  is  without  information  concerning  the 
making  of  the  contract  pleaded  as  a  defense.  {Astor  Mortgage 
Company  v.  Tenney,  157  App.  Div.  361.)  No  one  familiar 
with  the  business  of  the  plaintiff  made  an  affidavit  denying 
the  making  of  the  contract  as  alleged  by  the  defendant  or 
denying  knowledge  with  respect  to  who  assumed  to  represent 
it  or  his  name.  The  order  was  granted  solely  on  the  affidavit 
of  one  of  the  attorneys  for  the  plaintiff  and  is  to  the  effect 
that  he  was  informed  by  plaintiff  that  after  diligent  inquiry 
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from  its  oflScers  and  employees  it  was  unable  to  discover 
that  any  person  in  its  employ  made  the  agreement. 

The  stringency  of  the  rule  requiring  an  affidavit  of  a  pc^y 
as  a  basis  for  a  bill  of  particulars  or  other  relief  has  been 
relaxed  to  some  extent  and  particularly  when  it  appears  that 
the  attorney  was  familiar  with  the  material  facts  and  was 
in  a  position  to  make  the  affidavit  quite  as  well  if  not  better 
than  the  client;  but  the  rule  has  not  been  abandoned  and 
is  peculiarly  applicable  to  a  case  where  the  bill  of  particulars 
is  not  necessary  to  limit  the  issues,  and  should  not  be  granted 
if  the  plaintiff  possesses  the  information  required  by  the  bill 
of  particulars.    Here,  if  the  plaintiff  made  the  contract,  it  is 
entirely  imnecessary  that  it  be  informed  who  acted  for  it. 
The  only  reason  for  a  bill  of  particulars  with  respect  to  who 
assumed  to  act  for  a  party  in  making  a  contract  and  when 
and  where  it  is  claimed  that  the  contract  was  made  is  to 
enable  the  party  denying  the  making  of  the  contract  to  pre- 
pare to  meet  the  evidence  which  the  other  party  intends  to 
present  to  charge  him  with  responsibility  for  the  contract. 
Notwithstanding  the  fact  that  some  officer  or  employee  of 
the  plaintiff  informed  its  attorney  that  plaintiff  was  not 
aware  that  this  contract  was  made  or  who  assumed  in  its 
behalf  to  make  it,  still  such  officer  or  employee  was  not  under 
oath  in  giving  that  information  and  the  corporation  noay 
know  or  be  able  to  ascertain  from  its  records  and  papers  that 
the  contract  was  made  and  who  assumed  to  act  for  it,  which 
is  all  that  is  required.     The  record  fails  to  disclose  a  sufficient 
reason  for  the  failure  to  present  an  affidavit  made  by  some 
one  in  behalf  of  the  plaintiff  in  a  position  to  know  what 
information  it  possesses  in  the  premises  and,  therefore,  the 
general  rule  requiring  such  an  affidavit  must  be  enforced. 
(Strohoefer  v.  Security  Mvt.  Life  Ins.  Co.,  148  App.  Div.  763; 
Stevens  v.  Smith,  38  id.  119;  Mayer  v.  Mayer,  29  id.  393.) 

It  follows  that  the  order  should  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  motion  denied,  with 
ten  dollars  costs. 

Clarke,  P.  J.,  Dowling,  Page  and  Shearn,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs. 
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In  the  Matter  of  the  Application  of  Wiluam  G.  Ihrig, 
Appellant,  for  a  Writ  of  Mandamus  Directed  to  Wiluam 
Williams,  as  Commissioner  of  Water  Supply,  Gas  and 
Electricity  of  the  City  of  New  York,  Respondent. 

First  Department,  February  21,  1918. 

Municipal  eorporations  —  eity  of  New  York  —  right  of  taipayer 
to  inspection  of  recordi  of  department  of  water  supply,  gas  and 
eleetricity  relating  to  bursting  of  water  main  in  street  adjacent  to 
his  premises  —  mandamus  —  effect  of  removal  of  records  to 
another  city  department. 

A  taxpayer,  whose  premises  have  been  damaged  by  the  bursting  of  a 
water  main  in  an  adjacent  street,  is  entitled,  under  section  51  of  the 
General  Municipal  Law  and  under  section  1545  of  the  Greater  New  York 
charter,  to  an  inspection  of  the  reports  of  the  engineers  of  the  department 
of  water  supply,  gas  and  electricity,  and  all  other  records,  papers  and 
documents  relating  to  the  bursting  of  the  main,  in  order  to  obtain  infor- 
mation or  evidence  to  enable  him  to  prepare  for  the  trial  of  his  action 
for  damages. 

A  petitioner  for  a  writ  of  mandamus  to  compel  an  inspection  of  such  records 
should  not  be  required  to  institute  new  proceedings  because  said  records 
have  been  removed  to  the  law  department,  as  it  is  within  the  jurisdiction 
of  the  commissioner  of  the  department  of  water  supply,  gas  and  electricity 
to  require  their  return  for  the  purpose  of  inspection.  But  if  the  com- 
missioner should  endeavor  to  obtain  their  return  in  good  faith  and  fail, 
he  should  not  be  punished  for  contempt,  and  in  that  event  it  might  be 
necessary  for  the  petitioner  to  proceed  against  the  head  of  the  department 
to  which  the  records  have  been  transmitted. 

Appeal  by  the  petitioner,  William  G.  Ihrig,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Tenn 
and  entered  in  the  office  of  the  clerk  of  the  coimty  of  New 
York  on  the  28th  day  of  December,  1917,  denying  his  motion 
for  a  peremptory  writ  of  noandamus  requiring  the  respondent 
to  grant  ^itn  an  inspection  of  certain  official  records. 

AUxand&r  HoUzoff  of  counsel  [Paul  Windela  with  him  on 
the  brief;  Windela  A  HoUzoff^  attorneys],  for  the  appellant. 

John  F.  O'Brien  of  counsel  [Terence  Farley  with  him  on 
the  brief;  WiUiam  P.  Burr,  CorpwcMon  CouneeJ],  for  the 
respondent. 

App.  Div.—  Vol.  OLXXXL       66 
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Laughlin,  J.: 

The  petitioner  is  the  owner  of  premises  known  as  139-145 
Lafayette  street,  borough  of  Manhattan,  New  York,  and  is 
assessed  therefor.    On  the  21st  of  June,  1917,  a  water  main 
under  the  jurisdiction  of  the  respondent  in  the  bed  of  the 
street  adjacent  to  the  petitioner's  premises  exploded  or  burst 
and  water  therefrom  inimdated  the  basement  of  petitioner's 
premises  causing  damages.    On  the  20th  of  November,  1917, 
the  day  after  he  verified  the  petition  but  before  the  motion 
was  returnable,  he  brought  action  against  the  city  to  recover 
the  damages  which  he  alleged  were  caused  by  its  negligence. 
The  petitioner  accompanied  by  his  attorney,  prior  to  insti- 
tuting the  proceeding,  made  a  verbal  and  a  formal  demand 
in  writing  that  the  commissioner  permit  him  to  inspect  the 
reports  of  the  engineers  of  the  department  and  all  other 
records,  papers  and  documents  relating  to  the  explosion  or 
bursting  of  the  water  main,  and  they  were  informed  by  the 
chief  clerk  that  the  demand  would  not  be  compUed  with  but 
that  a  formal  answer  would  be  made  thereto.    On  the  same 
day  the  commissioner  wrote  him  that  the  demand  had  been 
referred  to  the  corporation  counsel  for  appropriate  action. 
The  demand  was  renewed  on  November  fourteenth  and  the 
commissioner  thereupon  notified  the  petitioner  that  for  any 
further  information  he  should  apply  to  the  corporation  coun- 
sel.   His  attorneys  then  communicated  with  the  corporation 
counsel,  and  receiving  no  reply  within  the  time  specified, 
instituted  this  proceeding.    It  was  shown  in  opposition  to 
the  motion  that  the  papers  sought  to  be  inspected  are  reports 
made  by  investigators  in  the  department  of  water  supply,, 
gas  and  electricity  and  that  prior  to  the  return  day  of  the 
application  they  had  been  transmitted  to  the  corporation 
counsel  to  enable  him  to  defend  said  action  and  were  then 
in  his  possession.     The  application  was  resisted  on  the  groimd 
that  the  papers  were  in  the  possession  of  the  law  department 
and  that,  therefore,  there  is  no  right  to  inspect  them. 

We  are  of  opinion  that  the  petitioner  as  a  taxpayer  is 
entitled  under  section  1545  of  the  Greater  New  York 
charter  (Laws  of  1901,  chap.  466)  to  inspect  the  reports 
of  the  engineers  or  investigators  of  the  department  of  water 
supply,   gas  and   electricity  with   respect   to  the  condition 
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of  the  water  main  and  cause  of  the  accident.  Doubtless 
his  object  is  to  obtain  infonnation  or  evidence  to  enable 
him  to  prepare  for  the  trial  of  his  action,  but  that  is  an 
argument  in  favor  of  according  to  him  this  statutory  right 
rather  than  in  support  of  a  denial  thereof,  for  it  is  to  be 
borne  in  mind  that  the  plaintiff  in  an  action  against  a 
municipal  corporation  is  not  entitled  to  an  examination  before 
trial  pursuant  to  the  provisions  of  section  872  of  the  Code  of 
Civil  Procedure.  ( Uvalde  Asphalt  Paving  Co.  v.  City  of  New 
Yorky  149  App.  Div.  491;  Davidson  v.  City  of  New  York, 
175  id.  969;  aflfd.,  221  N.  Y.  487.)  We  gave  that  construction 
to  the  provisions  of  the  Code  in  order  to  relieve  municipalities 
from  annoyance  incident  to  such  examinations  and  the  loss 
of  time  of  their  officers  and  employees  that  would  be  caused 
thereby,  and  we  deemed  the  construction  justified  owing  to 
the  provisions  of  section  51  of  the  General  Municipal  Law 
(Consol.  Laws,  chap.  24;  Laws  of  1909,  chap.  29)  and  sec- 
tion 1545  of  the  Greater  New  York  charter  which,  in  effect, 
authorizes  an  inspection  of  municipal  records  other  than  those 
of  the  police  department  and  law  department  of  the  city  of 
New  York.  The  reports  of  engmeers  or  other  employees  of  a 
municipality  with  respect  to  an  accident  are  not  of  course 
evidence  against  it  as  admissions  or  otherwise,  but  they  may 
afford  a  litigant  information  with  respect  to  witnesses  that 
may  be  material  to  enable  him  to  prosecute  an  action  and 
there  is  no  reason  why  an  inspection  thereof  should  not  be 
afforded  where  he  is  a  taxpayer  and  thereby  comes  within 
the  statute.  The  statutory  provisions  with  respect  to  this 
right  of  inspection  are  very  broad.  Section  51  of  the  General 
Municipal  Law  provides  that  "  All  books  of  minutes,  entry 
or  accoimt,  and  the  books,  bills,  vouchers,  checks,  contracts 
or  other  papers  connected  with  or  used  or  filed  in  the  office 
of,  or  with  any  officer,  board  or  commission  acting  for  or 
^  on  behalf  of  any  county,  town,  village  or  municipal  corporation 
in  this  State  "  are  public  records  and  shall  be  open  to  inspec- 
tion of  any  taxpayer.  Section  1545  of  the  Greater  New 
York  charter  provides  that  "  all  books,  accoimts  and  papers 
in  any  department  or  bureau  thereof,  except  the  police  and 
law  departments,  shall  at  all  times  be  open  to  the  inspection 
of  any  taxpayer  "  subject  to  regulations  with  respect  to  the 
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time  and  manner  of  the  inspection;  and  that  in  case  such 
inspection  is  refused  the  taxpayer  may  apply  to  a  justice 
of  the  Supreme  Court  for  an  order  allowing  the  inspection. 
The  records  and  papers  in  all  departments,  with  the  exception 
of  the  police  and  law  departments,  are  embraced  within  these 
provisions  which  have  been  held  to  extend  even  to  a  com- 
munication made  to  the  department  by  a  third  party;  and 
this  construction  has  been  given  to  the  statute  upon  the  theory 
that  there  are  and  should  be  no  confidential  records  or  com- 
mimications  with  respect  to  public  business.  {Matter  of  Egan 
y.  Board  of  Water  Supply,  148  App.  Div.  177;  aflfd.,  205  N.Y. 
147.)  On  the  facts  disclosed  the  reports  in  question  constitute 
part  of  the  official  records  of  the  department  of  water  supply, 
gas  and  electricity  and  the  plaintiff  is  entitled  to  inspect  them. 
Although  at  the  time  of  the  hearing  they  had  been  sent  from 
that  department  to  the  law  department  they  are  still  imder  the 
control  of  the  respondent  and  the  petitioner  should  not  be 
required  to  institute  new  proceedings  to  follow  them  from  one 
department  to  another.  It  is  within  the  jurisdiction  of  the 
respondent  to  require  their  return  to  his  department  for  this 
inspection,  and  he  should  do  so.  Of  course  if  he  should  endeavor 
so  to  do  in  good  faith  and  fail  he  should  not  be  pimished  for 
contempt  and  in  that  event  it  might  become  necessary  for 
the  petitioner  to  proceed  against  the  head  of  the  department 
to  which  they  have  been  transmitted. 

It  follows  that  the  order  should  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  motion  granted,  with 
ten  dollars  costs. 

Clarke,  P.  J.,  Dowling,  Page  and  Shearn,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted,  with  ten  dollars  costs. 
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In  the  Matter  of  Proceedings  Supplementary  to  Execution 
under  a  Judgment  in  an  Action  Wherein  I.  Newton  Streep 
was  Plaintiff  and  Michael  Streep  was  Defendant. 

I.   Newton   Streep,   Respondent;   Michael   Streep  and 
Tgnace  Irving  Apfel,  Appellants. 

Second  Department,  February  15»  1918. 

Supplementary  proeeedingi  —  Jurisdiction  of  Justice  of  Supreme 
Court  to  make  order  for  examination  of  Judgment  debtor  — 
enforcement  of  Judgment  of  Municipal  Court. 

When  a  judgment  reoovered  in  the  borough  of  Brooklyn  in  the  Municipal 
^  Court  of  the  City  of  New  York  is  docketed  with  the  county  clerk  of  Kings 
county,  it  is  deemed  a  judgment  of  the  Supreme  Court  and  may  be 
enforced  accordingly,  and  a  justice  of  the  Supreme  Court  has  jurisdiction 
to  make  an  order  for  the  examination  of  the  judgment  debtor  in  pro- 
ceedings supplementary  to  execution. 

Appeal  by  Michael  Streep  and  another  from  an  order  of 
the  Supreme  Court,  made  at  the  Kings  Coimty  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  Kings 
on  the  12th  day  of  June,  1917,  as  resettled  by  an  order  entered 
in  said  clerk's  office  on  the  19th  day  of  June,  1917,  pxmishing 
the  appellants  severally  for  contempt  of  court,  and  also  from 
an  order  made  on  the  22d  day  of  March,  1917,  referring  to 
an  official  referee  the  question  of  taking  testimony  thereon. 

Charles  Goldzier,  for  the  appellants. 

A.  I.  Nova,  for  the  respondent. 

Per  Curiam: 

We  think  that  the  justice  of  the  Supreme  Court  had  juris- 
diction to  make  the  order  for  the  examination  of  the  judgment 
debtor.  When  the  judgment  recovered  in  the  borough  of 
Brooklyn,  in  the  Municipal  Court  of  the  City  of  New  York, 
was  docketed  with  the  county  clerk  of  Kings  coimty,  it  was 
deemed  a  judgment  of  the  Supreme  Court  and  it  could  be 
enforced  accordingly.  (N.  Y.  City  Mim.  Ct.  Code  [Laws  of 
1915,  chap.  279],  §  131.)  The  said  order  made  by  the  said 
justice  in  the  county  of  Kings  was  in  enforcement  of  the 
judgment.    {Emery  v.  Emery  &  Redfield,  9  How.  Pr.  130, 
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133.    See,  too,  Friedman  v.  Metropolitan  Steamship  Co.y  109 
App.  Div.  602.) 

The  orders  should  be  affirmed,  with  ten  dollars  costs  and 
disbursements. 

Jenks,  p.  J.,  Mills,  Rich,  Blackmab  and  Eellt,  JJ., 
concurred. 

Orders  affirmed,  with  ten  dollars  costs  and  disbursements. 


Morris  Knobel  and  Morris  Bloom,  Copartners,  Engaged  in 
Business  under  the  Firm  Name  and  Style  of  E^nobel  & 
Bloom,  Respondents,  Appellants,  v,  London  Guarantee 
AND  Accident  Company,  Limited,  a  Foreign  Corporation, 
Appellant,  Respondent. 

First  Department,  February  15,  1918. 

Insurance  —  oredit  izuurance  —  when  insurance  company  not 
bound  by  znisropresentations  of  sales  affent  —  provisions  of  policy 
and  rider  construed. 

An  insuranoe  oompaoy  is  not  bound  by  the  misrepresentations  of  a  mere 
soliciting  agent  who  had  no  authority  or  discretion  as  to  the  terms  of 
policies  to  be  issued,  and  acted  merely  as  a  messenger  conveying  proposi- 
tions and  coimter  propositions  between  the  parties  and  reporting  each 
step  for  instructions  from  his  principal. 

A  policy  of  credit  insurance  provided  that  the  insured  should  bear  an  initial 
loss  of  a  certain  percentage  on  total  gross  sales  between  February  9,  1914, 
and  February  8,  1915,  and  had  attached  thereto  a  rider  providing  "  that 
the  insured  shall  bear  the  same  percentage  of  initial  loss  on  the  gross 
sales,  shipments  and  deliveries  made  between  said  two  dates  [September 
10,  1913  and  February  8,  1914),  as  the  insured  bears  on  shipments  during 
the  term  of  this  policy.*'  In  an  action  for  loss  arising  eicclusively  under 
the  main  policy,  held,  that  the  rider  refers  only  to  losses  on  sales  and 
shipments  made  prior  to  the  execution  of  the  main  policy,  which  was  a 
renewal  and,  therefore,  the  stated  percentage  on  sales  prior  to  said  renewal 
should  not  be  considered  in  determining  the  company's  liability. 

Cross-appeals  by  the  plaintiffs,  Morris  Knobel  and  another, 
and  by  the  defendant,  London  Guarantee  and  Accident  Com- 
pany, Limited,  from  a  judgment  of  the  Supreme  Court,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
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11th  day  of  June,  1917,  upon  the  decision  of  the  court  after  a 
trial  at  the  New  York  Special  Tenn. 

The  plaintiffs  appeal  from  such  judgment  only  in  so  far  as  it 
fails  to  direct  the  reformation  of  a  certain  policy  of  insurance 
and  in  so  far  as  it  fails  to  award  them  damages  upon  the  said 
policy  as  reformed. 

Theodore  B.  Richter  of  counsel  [Cohen  &  Richier,  attorneys], 
for  the  respondents,  appellants. 

WiUmm  E.  Lowther  of  counsel  [Lowihery  Smith  &  Russdlj 
attorneys],  for  the  appellant,  respondent, 

Davis,  J.: 

The  plaintiflfs  are  cloak  manufacturers.  The  defendant 
among  other  things  is  engaged  in  the  business  of  insiuing 
credits.  Plaintiffs  allege  two  causes  of  action,  first,  to  reform  a 
policy  of  credit  insurance  and  to  recover  on  it  as  reformed,  and 
secondj  to  recover  on  it  in  its  existing  form  without  reformation. 

The  third  paragraph  of  the  complaint  alleges  that  on  the 
9th  of  February,  1914,  the  parties  to  this  action  entered 
into  a  contract  with  each  other  whereby  in  considera- 
tion of  a  premium  of  $330,  the  defendant  insured  the 
plaintiffs  against  actual  loss  to  an  amount  not  exceed- 
ing $6,000  in  excess  of  an  initial  or  own  loss  to  be  first 
borne  by  the  plaintiffs,  being  one  per  cent  (but  not  less 
than  $1,750)  of  the  plaintiffs'  total  gross  sales  and  deliv- 
eries between  February  9,  1914,  and  February  8,  1915, 
occurring  by  reason  of  the  insolvency  of  debtors  between 
February  9, 1914,  and  February  8, 1915,  on  sales  of  merchandise 
owned  by  or  consigned  to  the  plaintiffs  and  shipped  and 
delivered  by  them  between  September  10, 1913,  and  February  8, 
1915.  The  policy  was  to  be  issued  with  the  same  terms  and 
conditions  as  were  contained  in  a  former  policy  issued  by 
defendant  to  the  plaintiffs.  It  is  then  alleged  that  the  policy 
in  its  present  form  was  delivered  to  the  plaintiffs,  and  that 
at  the  time  of  its  delivery  the  defendant  by  its  agent  stated  to 
plaintiffs  that  it  was  issued  in  accordance  with  the  agreement 
referred  to  in  paragraph  3  of  the  complaint,  and  that  by  its 
terms  and  by  the  terms  of  the  rider  attached,  the  sole  initial 
or  own  loss  to  be  first  borne  by  the  plaintiffs  was  one  per  cent 
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(but  not  less  than  $1,750)  of  plaintiffs'  total  gross  sales  and 
deliveries  between  February  9,  1914,  and  February  8,  1915; 
that  this  representation  as  to  the  contents  of  the  policy  was 
made  by  defendant  to  induce  plaintiffs  to  accept  the  policy; 
that  plaintiffs,  relying  upon  this  representation,  accepted 
the  policy  without  reading  it  until  after  its  expiration;  that 
during  the  period  covered  by  the  policy  the  plaintiffs  suffered 
gross  losses  amounting  to  $5,346.75;  that  plaintiffs  have 
received  on  account  of  said  losses  in  dividends  $1,211.51, 
leaving  a  net  loss  of  $4,135.24;  that  plaintiffs'  gross  sales 
for  the  period  between  February  9,  1914,  and  February  8, 
1915,  were  $286,151.45;  that  the  initial  loss  to  be  first  borne 
by  the  plaintiffs  is  one  per  cent  of  the  latter  amount,  i.  e., 
$2,861.51,  leaving  an  excess  loss  of  $1,273.73,  for  which 
plaintiffs  claim  the  defendant  is  liable. 

The  complaint  also  alleges  that  defendant  has  refused  to 
pay  this  amount  on  the  ground  that  under  the  terms  of  the 
policy  and  the  rider  the  initial  loss  to  be  borne  by  the  plaintiffs 
is  one  per  cent  of  the  plaintiffs'  total  gross  sales  and  deliveries 
made  between  the  10th  of  September,  1913,  and  the  8th  of 
February,  1915.  It  is  then  alleged  that  if  such  is  the  proper 
interpretation  of  the  contract  of  insurance  the  clauses  upon 
which  such  interpretation  depends  were  inserted  without 
the  knowledge  of  plaintiffs,  either  by  mistake  of  the  defendant 
or  its  draftsman,  or  were  inserted  with  an  intent  to  deceive 
and  defraud  the  plaintiffs,  and  that  the  policy  was  accepted 
by  plaintiffs  imder  the  belief  induced  by  defendant's  false 
representations  that  the  sole  initial  or  own  loss  to  be  borne 
by  plaintiffs  was  to  be  one  per  cent  (but  not  less  than  $1,750) 
of  their  total  gross  sales  and  deliveries  made  between  the 
9th  of  February,  1914,  and  the  8th  of  February,  1916.  Judg- 
ment is  demanded  also  for  a  reformation  of  the  policy  and 
rider,  and  for  $1,274.48. 

The  court  was  of  opinion,  and  so  found,  that  the  plaintiffs 
had  been  deceived  by  the  solicitor  of  the  defendant  as  to 
the  terms  of  the  rider  in  that  he  told  plaintiffs  at  the  time 
of  the  ddivery  of  the  policy  that  plaintiffs  were  to  bear  no 
initial  loss  on  sales  and  deliveries  which  had  been  made  prior 
to  the  taking  effect  of  the  renewal  policy  on  February  9, 
1914|  but  the  court  refused  to  reform  the  contract  on  the 
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ground  that  the  defendant's  agent  was  a  mere  solicitor  with 
no  discretion  as  to  fixing  the  terms  of  the  poUcy  and  that 
these  representations  of  the  soUciting  agent  did  not  bind  the 
defendant  company.  Thereupon  the  court  found  that  plain-, 
tiflfs'  gross  losses  between  February  9,  1914,  and  February 
8,  1915,  covered  by  the  contract,  were  $5,346.75;  that  this 
amount  should  be  reduced  by  dividends  and  discounts  received, 
leaving  a  net  loss  of  $4,053.79.  The  court  then  foirnd  that 
the  gross  sales  between  February  9,  1914,  and  February  8, 
1915,  were  $288,146.70.  To  this  amoirnt  the  coiLrt  added 
$15,523.04  of  accounts  covered  and  insured  under  the  rider, 
arriving  at  a  total  of  $303,669.74.  It  then  computed  an 
initial  loss  of  one  per  cent  on  this  latter  amount  of  $303,669.74, 
thus  holding  the  defendant  liable  for  $1,017.10,  being  the 
difference  between  the  net  loss  of  $4,053.79  and  the  initial 
loss  of  $3,036.69  borne  by  plaintiffs.  The  judgment  was  for 
$1,017.10  with  interest  and  costs,  and  both  parties  have 
appealed  from  the  judgment. 

As  to  the  reformation  of  the  policy.  The  evidence  shows 
and  the  court  has  found  that  in  the  transaction  with  defend- 
ant's solicitor,  Morey,  the  plaintiffs  agreed  to  accept  from 
defendant  a  policy  under  which  they  would  bear  no  initial 
loss  on  sales  made  prior  to  February  9,  1914.  YHien  Morey 
later  delivered  the  policy  plaintiffs  asked  him  if  it  was  in 
accordance  with  their  previous  understanding.  Upon  Morey's 
ass\u*ance  that  it  embodied  the  agreement  as  made,  plaintiffs 
put  the  policy  in  their  safe  without  reading  it.  Nor  was 
it  read  by  them  until  after  its  expiration.  They  then  dis- 
covered that  the  terms  of  the  policy  had  been  misrepresented 
by  Morey;  that  in  the  rider  they  were  charged  with  an  initial 
loss  on  sales  made  before  February  9,  1914.  The  court  has 
iound  that  under  the  circumstances  the  plaintiffs  were  not 
negligent  in  refraining  from  reading  the  poUcy. 

The  finding  that  Morey  willfully  misrepresented  the  terms 
of  the  policy  is  well  established  by  evidence.  The  question 
is  whether  the  defendant  is  bound  by  Morey's  misrepresen- 
tations. The  learned  court  has  held  that  it  was  not  so  bound, 
on  the  ground  that  ''  Morey  was  merely  a  solicitor  and  had 
no  authority  to  make  terms."  Morey  had  no  authority  or 
discretion  as  to  the  terms  of  the  policy  to  be  issued.    He  acted 
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merely  as  a  messenger,  conveying  proposition  and  comiter- 
proposition  between  the  parties.  Morey's  method  of  con- 
ducting the  negotiations,  reporting  as  he  did,  each  step  for 
instructions  from  his  principal,  indicated  to  the  plaintiffs  the 
meagreness  of  his  authority.  He  was  an  agent  to  solicit 
business,  not  to  agree  upon  terms.  Therefore,  it  was  entirely 
outside  the  scope  of  Morey's  authority  either  to  agree  to 
give  the  plaintiffs  any  free  coverage  or  to  represent  falsely 
that  the  policy  was  so  written.  We,  therefore,  think  that 
the  learned  court  was  right  in  refusing  to  reform  the  poUcy 
on  the  groimd  that  the  defendant  was  not  bound  by  the 
misrepresentations  of  its  soliciting  agent.  However,  we  think 
the  court  erred  in  arriving  at  the  amount  upon  which  the 
initial  loss  of  one  per  cent  should  be  computed.  The  rider 
provides  "  that  the  insured  shall  bear  the  same  percentage  of 
initial  loss  on  the  gross  sales,  shipments  and  deliveries  made 
between  said  two  dates  [September  10,  1913  and  February  8, 
1914]  as  the  insured  bears  on  shipments  during  the  term  of 
this  policy.'^  The  gross  sales  made  between  the  two  dates 
mentioned,  September  10,  1913,  and  February  8,  1914,  were 
$106,790.71.  The  learned  court  has  disregarded  these  latter 
gross  sales,  and  calculated  the  initial  loss  to  be  borne  by 
the  assured  for  sales  prior  to  the  renewal  upon  sales  covered 
by  the  insurance.  It  will  be  borne  in  mind  that  not  all 
sales  were  covered  by  the  insurance.  The  gross  sales  were 
not  so  covered  —  only  certain  sales  to  parties  having  a  specified 
financial  rating.  In  doing  this  we  think  the  court  went 
coimter  to  the  provisions  of  the  policy  that  the  initial  loss 
to  be  borne  by  the  defendant  should  be  calculated  upon  gross 
sales.  It  follows  that  in  using  $15,523.04  of  covered  sales 
to  arrive  at  the  amount  upon  which  the  initial  loss  was  to 
be  calculated  the  terms  of  the  policy  were  disregarded. 

Both  plaintiffs  and  defendant  are  dissatisfied  with  the 
result  arrived  at  by  the  learned  court.  The  defendant  claims 
that  the  initial  loss  of  one  per  cent  to  be  borne  by  the  plain-* 
tiffs  should  be  computed  on  all  gross  sales  between  September 
10,  1913,  and  February  8,  1915,  amounting  to  $394,937.41. 
This  amoimt  is  made  up  of  $106,790.71  of  gross  sales  during 
the  period  mentioned  in  the  rider  (September  10,  1913,  to 
February  8,   1914)   and  $288,146.70  gross  sales  during  the 
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period  of  the  main  policy  (Februaxy  9,  1914,  to  Febnmry  8, 
1915).  Li  other  words,  although  this  claim  is  for  losses 
arising  exclusively  under  the  main  policy,  the  defendant 
charges  the  plaintiffs,  not  alone  with  an  initial  loss  of  one 
per  cent  upon  gross  sales  made  during  the  main  policy  year, 
but  also  with  one  per  cent  ($1,067.90)  on  all  sales  made 
between  September  10,  1913,  and  February  8,  1914,  the  latter 
date  being  the  beginning  of  the  new  period  of  insurance. 
By  this  method  of  computation  the  initial  loss  of  one  per 
cent  to  be  borne  by  the  plaintiffs  would  be  $3,949.37.  The 
net  loss  as  admitted  by  both  parties  is  $4,053,79,  all  of  which 
was  sustained  on  sales  made  after  February  8,  1914.  The 
difference  between  the  net  loss  and  the  initial  loss  as  claimed 
by  defendant  is  $104.42,  which  the  defendant  contends  is  the 
extent  of  its  liability. 

The  result  of  the  construction  urged  by  the  defendant  is 
to  make  the  plaintiffs  bear  an  initial  loss  on  sales,  etc., 
covered  only  for  the  term  of  the  main  policy,  computed  on 
gross  sales,  etc.,  made  both  during  the  period  covered  by  the 
main  policy  and  that  covered  by  the  rider.  Thus,  although 
there  were  no  losses  on  sales  covered  by  the  rider,  the  defend- 
ant seeks  to  decrease  its  liability  on  losses  imder  the  main 
policy  by  charging  the  plaintiffs  with  an  initial  loss  of  one 
per  cent  of  gross  sales  already  made  during  the  period  covered 
by  the  rider  in  addition  to  one  per  cent  on  the  gross  sales 
made  during  the  term  of  the  main  policy. 

We  are  not  inclined  to  accept  the  defendant's  interpre- 
tation of  this  contract,  as  a  result  of  which  its  liability  is 
fixed  at  $104.42.  The  defendant  has  no  right  to  use  one 
per  cent  of  the  gross  sales  made  between  September  10, 
1913,  and  February  8,  1914,  in  estimating  the  initial  loss  to 
be  borne  by  the  plaintiffs  on  sales  made  during  the  term  of 
the  policy  (February  9,  1914,  to  February  8,  1915). 

The  main  poUcy  and  the  rider  deal  with  quite  different 
risks,  the  former  with  future  sales,  the  latter  with  past  sales 
whose  merits  were  known  to  both  sides.  For  instance,  on 
February  8,  1914,  when  the  renewal  went  into  effect,  plain- 
tiffs' outstanding  accounts  amounted  to  $20,399.62.  Of  these, 
$4,876.58  were  not  covered  by  the  rider.  That  left  $15,523.04 
covered  by  insurance  imder  the  rider.    The  latter  accounts 


Digitized  by 


Google 


876    Knobbl  v.  London  Guarantee  &  Accident  Co.,  Ltd. 

First  Department,  February,  19ia  [VoL  18L 

were  gilt  edge.  In  fact  all  of  them  were  paid  when  due,  and 
the  defendant  had  offered  to  carry  them  free  so  far  as  those 
falling  due  within  two  months  previous  to  the  renewal  were 
concerned. 

It  seems  reasonable,  therefore,  as  contended  by  the  plain- 
tiffs that  the  rider  nukkes  special  provision  for  past  sales  and 
has  no  reference  to  future  sales  referred  to  in  the  main  policy, 
and  that  when  it  provides  ''  that  the  insured  shall  b^ir  the 
same  percentage  of  initial  loss  on  the  gross  sales,  shipments 
and  deliveries  majie  between  said  two  dates  [September  10, 

1913,  and  February  8,  1914]  as  the  insured  bears  on  ship* 
ments  during  the  term  of  this  policy,"  it  refers  only  to  losses 
on  sales  and  shipments  made  prior  to  the  renewal  and  not 
to  any  transaction  made  after  the  renewal  went  into  effect. 

It  follows,  therefore,  that  as  there  were  no  losses  on  the 
insured  outstandings  at  the  time  of  the  renewal  there  is  no 
initial  loss  to  be  borne  by  the  plaintiffs  on  them.  Had  tha« 
been  any  losses  on  the  covered  outstandings  the  plaintiffs 
would  have  had  to  bear  the  initial  loss  of  one  per  cent  on 
the  gross  sales  between  September  10,  1913,  and  February 
8,  1914,  i.  e.,  one  per  cent  of  $106,790.71.  But  there  were  no 
losses  on  those  outstandings,  and  the  initial  losses  to  be  borne 
by  the  plaintiffs  are  those  arising  under  the  main  policy  only. 

The  net  loss  between  February  9,  1914,  and  February 
8,  1915,  was  $4,053.79,  of  which  the  plaintiffs  must  bear 
$2,881.46,  t.  6.,  one  per  cent  of  gross  sales  from  February  9, 

1914,  to  February  8,  1915,  leaving  the  defendant  liable  for 
$1,172.33  as  prayed  for  in  the  complaint.  From  these  con- 
siderations it  follows  that  the  plaintiffs  are  entitled  to  judg- 
ment for  $1,172.33. 

The  judgment  should  be  modified  accordingly  and  as 
modified  affirmed. 

An  order  may  be  submitted  reversing  the  findings  of  facts 
and  conclusions  of  law  inconsistent  herewith,  and  embodying 
findings  of  fact  and  conclusions  of  law  in  accordance  herewith. 

DowuNQ  and  Smith,  J  J.,  concurred;  Lauohlin  and  Scott, 
JJ.,  concurred  in  result. 

Judgment  modified  as  stated  in  opinion  and  as  modified 
affirmed.    Order  to  be  settled  on  notice. 
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Mybon  Straus,  Respondent,  v.  Wanda  Minkowski, 
Appellant,  Impleaded  with  Samuel  Simon  and  Others, 
Defendants. 

Second  Department,  February  21,  1918. 

Mortgage  — foracloiura  — appointment  of  reoelvar  —  naceuity  for 
notice  of  application* 

A  clause  in  a  mortgage  authorizing  the  appointment  of  a  receiver  upon 
default  does  not  dispense  with  notice  of  the  application. 

Nor  does  a  clause  that  upon  default  the  mortgagee  may  enter  the  premises, 
take  possession  thereof  and  receive  the  rents  and  profits,  dispense  with 
the  necessity  of  notice. 

A  letter  written  by  the  attorney  for  the  plaintiff  in  a  suit  for  the  foreclosure 
of  a  mortgage  to  another  attorney  is  not  equivalent  to  notice  of  an 
application  for  the  appointment  of  a  receiver,  where  the  authority  of 
the  attorney  to  receive  the  notice  is  not  established  and  the  letter  lacks 
the  requisite  precision. 

If  an  order  for  publication  is  made  on  accoimt  of  the  evasion  or  the  absence 
of  the  defendant,  the  appointment  of  a  receiver  may  be  had  without 
notice. 

Appeal  by  the  defendant,  Wanda  Minkowski,  from  an  order 
of  the  County  Court  of  Kings  county,  entered  in  the  office  of 
the  clerk  of  said  county  on  the  3d  day  of  October,  1917, 
as  resettled  by  an  order  entered  in  said  clerk's  office  on  the 
12th  day  of  November,  1917,  denying  said  defendant's  motion 
to  vacate  an  order  appointing  a  receiver  herein. 

Justin  S.  OdUand,  for  the  appellant. 

Max  Monfried,  for  the  respondent.  '•  ^  "" 

Jenks,  p.  J.: 

In  this  foreclosure  suit  the  plaintiff  obtained  an  order 
for  a  receiver  pendente  lite.  Hie  owner  of  the  premises 
appeared  specially  to  move  to  vacate  the  order. 

The  clause  in  the  mortgage  pertinent  to  a  receiver  did 
not  dispense  with  notice  of  the  application.  The  plaintiff 
neither  had  served  his  pleadings  upon  the  owner  of  the 
premises,  nor  had  he  obtained  an  order  for  publication.  The 
letter  written  by  plaintiff's  attorney  to  Mr.  Leslie,  an  attorney, 
was  not  equivalent  to  notice  of  the  application,  because  the 
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authority  of  Mr.  Leslie  to  receive  notice  was  not  established, 
and  in  any  event  the  letter  lacked  the  precision  requisite  to 
notice. 

We  think  that  the  order  was  void  for  lack  of  notice  of  the 
application.  {Jarmtdowsky  v.  Rosevbloom,  125  App.  Div. 
542;  Dazian  v.  Meyer,  66  id.  575;  Elias  v.  Bandy  167  id.  940.) 

The  clause  in  the  mortgage  that  upon  default  the  mortgagee 
could  enter  the  premises,  take  possession  thereof  and  receive 
the  rents  and  profits  for  application  upon  account,  does  not 
help  the  plaintiff,  inasmuch  as  that  is  a  separate  and  an 
independent  provision  intended  to  confer  a  different  right. 
{Sullivan  v.  Rosson,  166  App.  Div.  73.) 

If  it  be  said  that  notice  was  difficult  or  even  impossible 
on  account  of  the  evasion  or  the  absence  of  the  defendant, 
the  answer  is  that  if  an  order  for  publication  had  been  made, 
the  appointment  of  the  receiver  could  have  been  made  with- 
out notice.  {Jarmulowsky  v.  Rosenbloom,  supra,  544,  citing 
Fletcher  v.  Krupp,  35  App.  Div.  586.)  Notwithstanding 
the  forceful  plea  of  the  appellant,  the  discretion  of  the 
court  should  not  be  disturbed  upon  the  facts.  {Fletcher  v. 
Krupp,  supra,  588.) 

The  order  of  the  County  Court  of  Kings  county  must  be 
reversed,  with  ten  dollars  costs  and  disbursements,  and  the 
motion  to  vacate  the  order  appointing  the  receiver  granted, 
without  costs.  But  any  rents  collected  by  the  receiver,  less 
his  legal  charges  thereon,  must  be  paid  into  court  to  the 
credit  of  the  action. 

Thomas,  Mills,  Rich  and  Putnam,  JJ.,  concurred. 

Order  of  the  County  Court  of  Kings  county  reversed,  with 
ten  dollars  costs  and  disbursements,  and  motion  to  vacate 
the  order  appointing  receiver,  granted,  without  costs.  But 
any  rents  collected  by  the  receiver,  less  his  legal  charges 
thereon,  must  be  paid  into  court  to  the  credit  of  the  action. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Proceedings  of  Jeptha  Van  Vliet  and  John  J,  Smith, 
as  Executors,  etc,  of  Anna  Van  Vliet,  Deceased. 

Jane  Ida  Elizabeth  Victoria  Spencley  Lloyd,  Appellant; 
Jeptha  Van  Vliet  and  Another,  as  Executors,  and  Another, 
Respondents. 

Second  Department,  February  21,  1918. 

WiU  —  latent  ambiguity  in  describing  beneficiary  —  parol  evidence 
to  identify  intended  legatee  —  costs  —  discretion  of  Surrogate's 
Court. 

Where  a  testator  in  a  will  hastily  prepared  bequeathed  a  certain  sum  to 
"  Jemiie  Spencley  and  $5,000  to  Albert  Spencley,  the  children  of  my 
brother  Martin  Spencley/'  and  it  appears  that  Jennie  Spencley  is  the 
daughter  of  another  brother,  William  Spencley,  and  had  lived  with  deceased 
many  years,  and  that  the  name  of  the  daughter  of  Martin  Spencley  is 
Jane  Ida  Elizabeth  Victoria  Lloyd,  and  that  she  resides  in  Canada,  said 
facts  show  a  latent  ambiguity,  permittiog  the  admission  of  parol  evidence 
to  identify  the  intended  legatee. 

Although  costs  are  ordinarily  in  the  discretion  of  the  Surrogate's  Coiurt, 
an  order,  imposing  full  trial  costs  on  a  niece  who  was  brought  in  by 
citation  and  appeared  and  contested  an  issue  which  had  arisen  through 
haste  in  making  and  executing  the  will,  will  be  modified  by  striking  out 
said  costs. 

Appeal  by  Jane  Ida  Elizabeth  Victoria  Spencley  Lloyd 
from  a  decree  of  the  Surrogate's  Court  of  the  county  of 
Queens,  entered  in  the  office  of  said  Surrogate's  Court  on 
the  31st  day  of  July,  1917,  overruling  objections  to  the 
accounts  herein. 

Selden  Bacon,  for  the  appellant. 

Rawcbn  W.  Kellogg,  for  the  respondent  Jennie  Spencley. 

John  EweUy  for  the  respondents  executors  of  the  will  of 
Anna  Van  Vliet,  deceased. 

Per  Curiam: 

This  will,  made  in  hast«,  May  22,  1914,  in  its  10th  clause 
bequeathed  $10,000  to  "  Jennie  Spencley  and  $5,000.00  to 
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Albert  Spencley,  the  children  of  my  brother,  Martin  Spencley/' 
Respondent  Jennie  Spencley  is  the  daughter  of  another  brother, 
William  Spencley,  She  had  lived  with  deceased  many  years. 
Appellant  is  the  daughter  of  Martin  Spencley,  but  her  name 
is  Jane  Ida  Elizabeth  Victoria  lioyd.  She  resides  at  Peter- 
borough, Canada,  and  had  married  William  John  lioyd  on 
October  31,  1888.  Notwithstanding  the  learned  argument 
for  the  appellant,  we  think  the  surrogate  rightly  held  that 
these  facts  showed  a  latent  ambiguity  which  let  in  parol 
evidence.  {Matter  ofCoughlin,  171  App,  Div-  662;  aflfd.,  220 
N,  Y.  681;  Baumann  v.  Steingester,  213  id.  328.)  This  parol 
evidence,  left  with  little  contradiction,  amply  identified  the 
respondent  as  the  intended  legatee. 

While  costs  are  ordinarily  in  the  discretion  of  the  Surro- 
gate's Court,  it  would  seem  a  hardship  for  the  full  trial  costs 
to  be  imposed  on  this  niece,  who  was  brought  in  by  citation 
naming  her  as  Jane  I.  E.  V.  Lloyd.  She  appeared  and  con- 
tested an  issue  which  had  arisen  through  the  haste  in  making 
and  executing  the  will.  Hence  the  decree  of  the  surrogate 
is  varied  by  striking  out  these  costs  as  against  appellant, 
and,  as  thus  modified,  the  decree  of  the  Surrogate's  Court 
of  Queens  county  is  affirmed,  without  costs  of  appeal  to 
either  party. 

Jenks,  p.  J.,  Thohas,  Putnam,  Blackmab  and  Kelly,  JJ., 
concurred. 

Decree  of  the  Surrogate's  Court  of  Queens  county  modified 
by  striking  out  the  costs  as  against  the  appellant,  and  as 
thus  modified  affirmed,  without  costs  of  appeal  to  either  party. 
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DECISIONS  HAITDED  DOWN  WITHOUT 
OPINION. 


Second  Dbpabtment,  Noyembeb,  1017. 

In  the  Matter  of  the  Petition  of  Robbbt  L.  Chapman,  Appellant,  to  Prove 

the  Last  Will  and  Testament  of  Mabtha  E.  Chapman,  Deoeased. 

HsNBT  £.  Chapman,  Respondent. 

WUU  — fraud  and  undue  influence  —  sufficiency  of  eMenee. 

Appeal  from  a  decree  of  the  Surrogate's  Court  of  Kings  county,  entered 
February  26,  1917,  densring  probate,  and  also  from  an  order  entered  on  the 
same  day,  denying  the  petitioner's  motion  for  a  new  trial. 

Putnam,  J.:  The  paper  propounded  as  the  will  of  Mrs.  Chapman  was 
executed  only  about  a  week  after  an  exciting  family  controversy  touching 
the  disposition  of  the  Stock  Exchange  seat  of  the  late  Henry  T.  Chapman, 
deceased's  husband.  Filial  and  parental  relations  had  been  abruptly  broken 
off,  so  that  the  elder  son  had  not  been  thereafter  admitted  to  his  mother's 
home.  Deceased  had  been  in  a  highly  wrought  nervous  state,  especially 
when  fearful  of  loss  of  her  property.  The  testimony  showed  an  influence 
that  made  her  fear  to  oppose  her  younger  sons.  Deceased  had  expressed 
regrets  at  her  aUeged  will,  saying,  however,  it  was  aU  over  now,  as  she 
would  soon  die,  and  let  the  brothers  "fight  it  out."  No  objection  was 
made  to  the  form  of  the  controverted  questions  of  fact  to  be  tried.  There 
was  a  fair  conflict  of  evidence,  which  was  submitted  to  the  jury  in  a  charge 
free  from  error.  The  jury  found  for  the  contestant  on  the  issue  of  fraud 
and  undue  influence.  In  view  of  aU  the  testimony,  we  think  the  learned 
surrogate  rightly  denied  proponent's  motion  for  a  new  trial.  The  decree 
and  order  of  the  Surrogate's  Court  of  Kings  county  are,  therefore,  afOrmed, 
with  costs  payable  out  of  the  estate.  Stapleton,  Rich  and  Blackmar,  JJ., 
concurred;  Jenks,  P.  J.,  not  voting.  Decree  and  order  of  the  Surrogate's 
Court  of  Kings  county  affirmed,  with  costs  payable  out  of  the  estate. 


Gebtbudb  M.  Babnhabt,  as  Administratrix,  etc.,  of  John  A.  Babnhabt» 
Deceased,  Respondent,  v,  Thb  Ambbican  Concbbtb  Stbbl  Compant, 
Appellant. 

Master  and  eervani  —  negligence  —  death  —  canttituHonal  law  —  New  Jersey 

statute. 

Appeal  by  the  defendant  from  a  judgment  of  the  Supreme  Court,  entered 
in  the  office  of  the  derk  of  the  county  of  Nassau  on  the  1st  day  of  May, 

App.  Div.— Vol.  CLXXXI.        56 
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1916,  in  favor  of  the  plaintiff,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  13th  day  of  April,  1917,  denying  a  motion  for  a  new  tiial. 

Judgment  and  order  reversed,  with  costs,  and  complaint  dismissed,  with 
costs,  on  the  ground  that  the  New  Jersey  Compensation  Law*  was  applicable 
to  the  case  as  the  decedent  was  a  resident  of  New  Jersey,  the  defendant, 
a  New  Jersey  corporation,  and  the  contract  of  hiring  was  made  there,  and 
we  conclude  that  the  New  Jersey  statute  governed,  although  the  accident 
happened  while  the  decedent  was,  under  such  employment,  at  work  within 
this  State.  Jenks,  P.  J.,  Stapleton,  Mills  and  Putnam,  JJ.,  oonoiirred; 
Blackmar,  J.,  read  for  affirmance. 

Blackmar,  J.  (dissenting) :   The  Constitution  <^  the  State  of  New  York 
(Art.  1,  §  18)  provides  that  "  The  right  of  action  now  existing  to  recover 
damages  for  injuries  resulting  in  death,  shall  never  be  abrogated.*'     The 
right  of  action  sounds  in  tort,  and  is  governed  by  the  laws  of  the  State 
where  the  injuries  are  inflicted.    By  this  provision  it  became  a  cause  of 
action  vested  in  the  personal  representative  of  the  deceased,  and  cannot 
be'  waived  by  the  employee,  for  it  is  not  his  nor  derived  from  him,  but 
granted  by  the  Legislature  and  confirmed  by  the  Constitution  directly 
to  his  personal  representatives  representing  his  next  of  kin.t    Passing  for 
the  moment  the  constitutional  and  legislative  enactment  regarding  working- 
men's  compensation  in  the  State,  I  think  it  must  be  admitted  that  in  case 
of  a  cause  of  action  arising  in  this  State,  the  Legislature  of  the  State  of 
New  Jersey  has  no  power  to  abrogate  it,  nor  to  authorize  an  employee  to 
bargain  away  that  right,  given  by  our  statute  to  his  next  of  kin.    Article 
1,  section  19,  of  our  Constitution,  adopted  as  an  amendment  in  1913, 
provides  that  "  Nothing  contained  in  this  Constitution  shall  be  construed 
to  limit  the  power  of  the  Legislature  to  enact  laws  for  the  protection  of  the 
lives,  health,  or  safety  of  employees;  or  for  the  payment   *    *    *    of  compen- 
sation for  injuries  to  employees  or  for  death  of  employees  resulting  from 
such  injuries     *     *     *    or  to  provide  that  the  right  of  such  compensation, 
and  the  remedy  therefor  shall  be  exclusive  of  all  other  rights  and  remedies  for 
injuries  to  employees  or  for  death  resulting  from  such  injuries,"  etc.    This, 
amendment  to  the  Constitution  restored  the  legislative  competency  over 
this  class  of  actions  in  so  far  as  they  grew  out  of  the  relations  of  master 
and   servant;   and    the  Workmen's  Comi>ensation  Law  t  has,   pro  tanio, 
abrogated  it.    But  the  amendment  did  not  confer  on  the  Legislature  of 
New  Jersey  the  power  to  abrogate  this  cause  of  action  in  the  State  of  New 
York.     How,  then,  can  a  legislative  act  in  New  Jersey,  and  a  contract  * 
made  thereunder,  abrogate  a  cause  of  action  for  damages  in  tort,  created 
by  a  New  York  statute,  and  protected  by  a  New  York  Constitution? 

*  N.  J.  Laws  of  1911,  chap.  95,  as  amd. —  [Rep. 

t  See  Code  Civ.  Proo.  §  1902  et  aeq.—  [Rbp. 

tConsoL  Laws,  chap.  67  (Laws  of  1914,  chap.  41),  as  amd. —  [Rbp. 
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Henby  Blohm,  Respondent,  v.  Eric  J.  Evsrbtt,  Appellant. —  Plaintiff 
has  a  right  to  have  the  answer  state  new  matter  as  a  counterclaim  separate 
and  distinct  from  the  same  plea  as  a  defense.  The  denials  sought  to  be 
imported  by  reference  to  the  former  part  of  the  answer  were  unavailing, 
because  in  confused  form.  If  essential  to  complete  the  separate  plea,  and 
to  save  application  of  the  rule  in  pari  delicto^  such  denials  can  be  directly 
made  in  the  answer  .as  amended.  Order  afiOrmed,  with  ten  dollars  costs 
and  disbursements.  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Blackmar,  JJ., 
concurred. 

Vincent  De  Luca,  Appellant,  v.  Dobcenico  Calandra  and  Others, 
Respondents. —  Judgment  affirmed,  with  costs.  No  opinion.  Thomas, 
Stapleton,  Mills  and  Rich,  JJ.,  concurred;  Jenks,  P.  J.,  not  voting. 

Abraham  Dbmbab,  Respondent,  v.  Chables  L.  Bobck,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  Thomas,  Stapleton,  Mills  and  Putnam,  JJ.,  concurred. 

Geobgb  C.  Dobbs,  Appellant,  v.  Raymond  D.  Powell,  Respondent, 
and  Others,  Defendants. —  Order  of  the  County  Court  of  Kings  county 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Jenks, 
P.  J.,  Mills,  Rich,  Putnam  and  Blackmar,  JJ.,  concurred. 

Joseph  Eli  as.  Appellant,  v.  Paragon  Films,  Inc.,  Respondent.  (Appeal 
No.  2.)  —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  With- 
out passing  on  the  question  whether  an  architect  who  is  the  agent  of  a 
corporation  for  the  purposes  of  a  building  operation  is  a  managing  agent 
as  the  term  is  used  in  section  872  of  the  Code  of  Civil  Procedure,  it  is 
enough  that  in  this  case  the  relations  between  the  architect  and  the  defend- 
ant were  terminated  before  the  action  was  brought.  Jenks,  P.  J.,  Mills, 
Rich,  Putnam  and  Blackmar,  JJ.,  conciured. 

Robert  J.  Freeman,  Respondent,  v.  The  Long  Island  Railroad  Com- 
pany, Appellant. —  Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs,  without  prejudice  to  a  motion 
to  amend  the  complaint,  should  the  costs  of  the  prior  action  be  paid. 
Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Blackmar,  JJ.,  concurred. 

John  Hinchib,  Respondent,  v.  Alonzo  C.  Kassenbrock  and  Annie 
Kassbnbrock,  Appellants. —  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.  No  opinion.  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Black- 
mar, JJ.,  concurred. 

Ida  May  Hofp,  Respondent,  v.  Nassau  Electric  Railroad  Company, 
Appellant. —  Judgment  and  order  of  the  County  Court  of  Kings  county 
reversed  and  new  trial  ordered,  costs  to  abide  the  event,  upon  the  ground 
that  the  verdict  is  against  the  weis:ht  of  the  evidence.  The  fact  that  one 
of  the  jurors,  during  recess,  went  to  drive  with  one  of  plaintiff's  physicians 
may  have  influenced  the  verdict.  Jenks,  P.  J.,  Thomas,  Mills,  Putnam 
and  Blackmar,  JJ.,  concurred. 

William  T.  Hutcheson,  Appellant,  v.  Wilson  &  Co.,  Respondent. — 
Order  of  the  County  Court  of  Nassau  county  affirmed,  with  ten  dollars 
costs  and  disbursements.  No  opinion.  Jenks,  P.  J.,  Thomas,  Stapleton, 
Mills  and  Putnam,  JJ.,  concurred. 
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In  the  Matter  of  the  Application  of  Jamxs  Conwat,  Appellant,  for  a 
Writ  of  Mandamus  to  John  T.  Fbthbbston,  as  Commissioner  of  Street 
Cleaning  of  the  City  of  New  York,  Respondent. —  Order  affirmed,  with 
ten  dollars  oosts  and  disbursements.  No  opinion.  Jenks*  P.  J.,  Mills, 
Rich,  Putnam  and  Blaokmar,  JJ.,  concurred. 

Eu  Kahbnsr  and  Jacob  Wachsman,  Respondents,  v.  Wai^bb  H. 
RozELL,  Appellant. —  Order  aflBrmed,  with  ten  dollars  costs  and  disburse- 
ments. No  opinion.  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Blaokmar,  JJ., 
concurred. 

Beckib  LACOYt  Respondent,  y.  Bio  "T"  Film  Cobpobation  and 
Another,  Defendants,  Impleaded  with  Jambb  O.  Millsb,  Appellant. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Jenks, 
P.  J.,  Mills,  Rich,  Putnam  and  Blackmar,  JJ.,  concurred. 

Sahubl  H.  LuMias,  as  Trustee  in  Bankruptcy,  etc..  Appellant,  v.  J. 
Spbnceb  Cbosbt  and  Others,  Defendants,  Impleaded  with  Anna  H.  SnxB, 
Respondent. —  Judgment  on  the  pleadings  dismissing  the  comidaint  affirmed, 
with  costs,  on  the  authority  di  Lummis  v.  Crosby  (176  App.  Div.  315). 
Jenks,  P.  J.,  Thomas,  Mills,  Putnam  and  Blackmar,  JJ.,  concurred. 

Ths  Manufacturebs*  National  Bank  or  Brookltn,  Plaintiif  v. 
Claba  B.  Moblet,  Defendant,  and  Alfbbd  E.  Owbrs,  Respondent. 
Manuvactubbrs'  Tbust  Company,  Appellant. —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.  No  opinion.  Jenks,  P.  J.,  Mills,  Rich, 
Putnam  and  Blackmar,  JJ.,  concurred. 

Chables  H.  Maubo,  Appellant,  v.  Howard  Coopbb,  Respondent. — 
Judgment  of  the  Appellate  Term  unanimously  affirmed,  with  costs.  We 
think  there  is  compliance  with  the  requirements  of  section  125  of  the 
Municipal  Court  Code  of  the  city  of  New  York*  when  the  court  renders 
judgment  on  the  merits  and  it  makes  a  note  of  that  fact.  When  a  note 
is  not  made,  the  judgment  is  to  be  deemed  one  of  nonsuit,  and  we  hold 
that  it  is  a  judgment  of  nonsuit  we  are  affirming.  Present  —  Jenks,  P.  J., 
Thomas,  Stapleton,  Putnam  and  Blackmar,  JJ. 

Gbover  C.  Mobch,  Respondent,  v.  The  Conet  Island  and  Bbooxltn 
Railboad  Company,  Appellant. —  Judgment  unanimously  affirmed,  with 
costs.  No  opinion.  Present  —  Jenks.  P.  J.,  Thomas,  MiUs,  Putnam  and 
Blackmar,  JJ. 

John  F.  Mobonet,  Appellant,  v.  Lawbencb  C.  Manttdl,  Respondent. — 
Judgment  of  dismissal  modified  by  striking  out  the  words  **  on  the 
merits,"  and  as  so  modified  unanimously  affirmed,  without  costs.  Pres- 
ent—  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Blackmar,  JJ. 

Mabt  Nicholson,  as  Administratrix,  etc.,  of  John  Nicholson,  Deceased, 
Respondent,  v.  Gbeblet  Square  Hotel  Company,  Appellant. —  Judgment 
and  order  reversed  and  complaint  unanimously  dismissed,  with  costs,  on 
the  ground  that  decedent  was  guilty  of  contributory  negligence  as  matter 
of  law.    Present  —  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Blackmar,  JJ. 

John  Nobneb,  Respondent,  v.  Thb  Bbookltn  Heights  Railboad  Com- 

*  Laws  of  1915,  chap.  279,  §  125.—  [Rep. 
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PANT,  Appellant.  (Appeal  No.  1.)  —  Order  affirmed,  with  ten  dollars  oosts 
and  disbursements.  No  opinion.  Jenks,  P.  J.,  Thomas,  Stapleton,  Mills 
and  Rich,  JJ.,  concurred. 

John  Nobnbb,  Respondent,  v.  Thb  Bbookltn  Hsights  Railboad  Coii- 
PANT,  Appellant.  (Appeal  No.  2.)  —  Order  reversed,  with  ten  dollars  oosts 
and  disbursements,  and  matter  remitted  to  the  Special  Term  for  a  con- 
sideration of  the  application  upon  the  merits,  on  the  ground  that  the  court 
at  Special  Term  had  the  i>ower  to  open  the  default.  (See  M<M  v.  M ott, 
134  App.  Div.  569.)  Jenks,  P.  J.,  Thomas,  Stapleton,  Mills  and  Rich,  JJ., 
concurred. 

Elibb  Pbdbbbbn,  Respondent,  v.  Union  Railway  Coicpant  of  Nbw 
YoBK  CiTT,  Appellant. —  The  methods  of  cross-examination  of  defendant's 
witnesses  were  highly  objectionable.  Improper  questions  to  plaintiffs 
witnesses  were  also  erroneously  permitted.  Adverse  witnesses  cannot  be 
required  to  characterize  opposing  testimony.  Tet  here  this  was  done, 
even  to  the  extent  of  distorting  such  prior  testimony.  Neither  does  the 
heat  of  a  trial  and  ardor  of  cross-examination  excuse  misrepresentation 
of  what  a  witness  had  himself  previously  said.  Persistent  repetition  of 
improper  questions  tending  to  cast  prejudice  on  a  party  defendant  are 
disrespectful  to  the  court,  and  discredit  any  verdict.  The  cumulative 
effect  of  all  these  acts  deprived  defendant  of  a  fair  triaL  The  judgment 
and  order  are,  therefore,  reversed,  with  costs  to  the  defendant,  and  a  new 
trial  granted.  Mills,  Rich,  Putnam  and  Blackmar,  JJ.,  ooncurred;  Jenks, 
P.  J.,  concurred  in  the  result. 

Olb  Pbdbbbbn,  Respondent,  v.  Union  Railway  Company  of  Nbw 
ToRK  City,  Appellant. —  As  this  cause  was  tried  with  the  action  of 
Pederaen  v.  Union  Railway  Co.  (ante,  p.  885),  the  recovery  falls  with  that 
reversal,  decided  herewith.  This  judgment  and  order  are,  therefore,  reversed 
and  a  new  trial  granted,  with  costs  to  the  defendant.  Only  one  bill  of  costs 
for  the  two  appeals.  (Woodworth  v.  Brooklyn  Elevated  R,  R.  Co.,  29  App. 
Div.  1,  3.)  Mills,  Rich,  Putnam  and  BlaokmaTt  JJ.,  ooncurred;  Jenks, 
P.  J.,  concurred  in  the  result. 

Maby  Pibbcb,  Respondent,  v.  Charlbb  Moobb,  Appellant. —  Order 
reversed,  with  ten  dollars  costs  and  disbursements,  and  motion  granted, 
with  ten  dollars  costs.  The  cause  of  action  arose  in  New  York  county. 
The  witnesses,  all  except  the  son  of  the  defendant,  live  in  New  York.  Two 
of  the  witnesses  are  members  of  the  police  force  in  New  York,  who  should 
not  unnecessarily  be  called  away  from  the  city.  Justice  is  as  apt  to  be 
obtained  in  New  York  county  as  in  Westchester;  and,  therd^ore,  we  think 
that  the  convenience  of  witnesses  and  the  ends  of  justice  will  be  promoted 
by  changing  the  place  of  trial  to  New  York  county.  Jenks,  P.  J.,  Mills, 
Rich,  Putnam  and  Blackmar,  JJ.,  concurred. 

Thb  Pboplb  of  thb  Statb  of  New  York,  Respondent,  v.  Jacob 
Widdbr,  Appellant. —  Judgment  of  conviction  of  the  Court  of  Special 
Sessions  reversed  and  new  trial  ordered.  We  cannot  a£Qrm  the  conviction 
because  the  Sanitary  Code,  of  the  provisions  of  which  the  court  cannot 
take  judicial  notice,  was  not  in  evidence  before  the  magistrate,  and  con- 
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sequently  is  not  before  us.  The  record  for  that  reason  does  not  show  that 
the  defendant  was  gruilty.  Jenks,  P.  J.,  Stapleton,  Mills,  Rich  and  Bla4sk- 
mar,  JJ.,  concurred. 

Lena  B.  Roberts,  Respondent,  v.  Willison  A.  Roberts,  Appellant. — 
The  order  of  July  28,  1917,  denying  defendant's  motion  to  resettle  the  order 
of  July  3,  1917,  denying  his  motion  for  a  change  of  the  place  at  trial  of  the 
action  from  Orange  to  Broome  coimty,  is  reversed;  the  defendant's  motion 
to  resettle  such  order  by  omitting  therefrom  the  following  recital,  "  and 
the  affidavits  of  Willison  A.  Roberts,  verified  June  15,   1917,  of  Lizzie 
Roberts  and  Wesley  Roberts,  each  verified  June  15,  1917,  of  Raphael  T. 
Medrick,  Frank  H.  Northrup,  M.  H.  Mason  and  George  E.  Ro8en<»raii8e, 
each  verified  June  14,  1917,  and  of  lioyd  Stevens,  S.  A.  Cisco,  Ella  M. 
Padien,  William  Lain,  Jennie  Higby,  Gertrude  Higby  and  F.  K.  Lamereaux* 
each  verified  June  15,   1917,  and  of  Fred  J.   Huegle,  verified  June    16, 
1917,"  is  granted,  and  said  order,  as  so  resettled,  is  reversed  and   the 
defendant's  motion  to  change  the  place  of  trial  to  Broome  county  is  granted, 
upon  the  ground  that  plaintiff  being  a  non-resident  of  the  State,  and  defend- 
ant a  resident  of  Broome  coimty,  he  had  the  right  to  have  the  action  tried 
in  the  county  of  his  residence,  and  this  right  could  not  be  defeated  by 
proof  that  the  convenience  of  witnesses  and  the  ends  of  justice  would  be 
promoted  by  retaining  the  place  of  trial  in  Orange  county,  in  which  county 
neither  party  resided.     (Veeder  v.  Baker,  83  N.  Y.  156;  Ixigexa  v.  Chelsea 
Fibre  MUla,  135  App.  Div.  731.)    Jenks,  P.  J.,  Mills,  Rich,  Putnam  and 
Blackmar,  JJ.,  concurred. 

Louis  RoBisoN,  Appellant,  v.  George  Walter,  Respondent. —  The 
finding  that  on  the  "  law  day  "  the  vendor's  title  was  incumbered  of  reoord 
by  two  tax  sales  is  not  disputed.  But  appellant  iu*ges  that  having  ten 
months  later  obtained  the  cancellation  of  such  liens,  he  could  then  sue  the 
vendee  for  specific  performance.  In  asking  for  such  relief,  based  on  a  title 
cured  so  long  after  the  date  of  closing,  evidence  was  received  that  appellant 
had  left  the  house  without  any  caretaker,  so  that  the  plumbing,  with  many 
doors  and  all  the  windows,  had  been  taken  out,  the  ceilings  had  fallen, 
and  the  roof  had  been  demolished.  This  made  it  inequitable  to  compel 
defendant  to  take  it  in  its  damaged  condition.  As  plaintiff  sought  specific 
performance  based  on  his  later  removal  of  liens,  the  changed  state  of  the 
property  in  this  interval  became  material.  It  could  not  be  fairly  disre- 
garded by  the  court,  even  without  being  set  up  by  a  supplemental  answer. 
The  judgment  for  defendant  is,  therefore,  unanimously  affirmed,  with 
costs.    Present  —  Jenks,  P.  J.,  Thomas,  Mills,  Putnam  and  Blackmar,  JJ. 

Rebecca  Rosenkrantz,  Respondent,  v.  Standard  Motor  Service 
Company,  Inc.,  Appellant,  and  Carl  Larsen  and  Edward  Perkins, 
Defendants. —  Judgment  and  order  reversed  and  new  trial  granted,  costs 
to  abide  the  event,  because  of  the  inconsistency  of  the  verdict  against  the 
alleged  principal  (liable  only  under  the  rule  of  respondeat  superior),  with 
no  finding  against  the  driver  of  the  automobile.  Jenks,  P.  J.,  Thomas, 
Mills,  Putnam  and  Blackmar,  JJ.,  concurred. 

ViTO  RnssiLLo  and  Donata  Maria  Russillo,   Respondents^  v.  Thb 
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Village  of  Port  Chbster  and  Others,  Appellants. —  Order  afiSrmed, 
without  costs.  No  opinion.  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Black- 
mar,  JJ.,  concurred. 

Chablbs  Schuster,  Respondent,  v.  The  Nassau  Electric  Railroad 
Company,  Appellant. —  Judgment  unanimously  affirmed,  with  costs.  No 
opinion.    Present  —  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and  Putnam,  J  J. 

Phiup  Siegbl,  Appellant,  v.  The  Nassau  Electric  Railroad  Coicpant, 
Respondent. —  Judgment  and  order  unanimously  affirmed,  with  costs.  No 
opinion.    Present  -^  Jenks,  P.  J.,  Thomas,  Mills,  Putnam  and  Blackmar,  JJ. 

Abraham  I.  Silverman,  Respondent,  v.  Bertha  Silverman,  Appellant, 
Impleaded  with  Albert  Mariash,  Defendant. —  Order  affirmed,  without 
costs.  No  opinion.  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Blackmar,  JJ., 
concurred. 

United  States  Drainage  and  Irrigation  Company,  Inc.,  Appellant, 
V.  Degnon  Realty  and  Terminal  Improvement  Company  and  Dbgnon 
Contracting  Company,  Respondents,  and  Another,  Defendant. —  Order 
reversed,  with  ten  dollars  costs  and  disbursements,  and  motion  granted, 
with  ten  dollars  costs,  with  leave  to  the  defendants  to  withdraw  the 
demurrer  and  answer  within  twenty  days  on  payment  of  the  costs.  The 
character  of  the  work  to  be  done  as  stated  in  the  notice  of  lien,  and  of  the 
land  described,  plainly  shows  an  intention  to  claim  a  hen  on  the  land 
described  in  the  seventh  subdivision  of  the  notice  of  lien.  We  do  not  think 
that  it  can  be  held  as  matter  of  law  that  the  description  in  the  notice  of 
lien  is  not  sufficient  for  identification,  and  that  is  all  the  statute*  requires. 
Although  there  is  no  town  of  Corona,  yet  there  is  a  locality  known  by  that 
name,  and  the  situation  is  such  that  the  sufficiency  of  the  description 
contained  in  the  notice  of  lien  should  not  be  decided  on  demurrer.  Jenks, 
P.  J.,  Mills,  Rich,  Putnam  and  Blackmar,  JJ.,  concurred. 

David  S.  Van  Wicklen,  Respondent,  v.  Springdale  Realty  Company, 
Appellant. —  Order  setting  aside  verdict  affirmed,  with  costs.  The  land 
claimed  by  defendant  differed  in  area  and  description  from  the  conveyance 
by  which  its  title  was  derived.  The  verdict  in  defendant's  favor,  therefore, 
was  properly  set  aside.  Jenks,  P.  J.,  Stapleton,  Rich,  Putnam  and  Black- 
mar, JJ.,  concurred. 

Michael  Visconti,  by  Pietro  Visconti,  His  Guardian  ad  Litem, 
Respondent,  v.  Henry  Becker,  Appellant. —  Judgment  and  order  unani- 
mously aiSrmed,  with  costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Staple- 
ton,  Mills,  Rich  and  Blackmar,  JJ. 

Samuel  J.  Belfer,  Respondent,  v.  The  City  op  New  York,  Appellant. 
—  Judgment  affirmed,  with  costs.  No  opinion.  Jenks,  P.  J.,  Thomas, 
Mills,  Putnam  and  Blackmar,  JJ.,  concurred. 

Hannah  A.  Brennen,  Respondent,  v.  John  T.  Bladen,  as  Successor 
Trustee,  under  the  Last  Will  and  Testament  of  James  Rodwell,  Deceased, 
etc.,  and  Others,  Appellants. —  Interlocutory  judgment  affirmed,  with  costs^ 

*See  Lien  Law  (Consol.  Laws,  chap.  33;  Laws  of  1909,  chap.  38),  §  9. 
Amd.  by  Laws  of  1916,  chap.  507. —  [Rep. 
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No  opinion.  Jenks,  P.  J.,  Stapleton,  Rich,  Putnam  and  Blaokmar,  JJ., 
concurred. 

John  J.  Dm  Botbb,  Respondent,  y.  Cbntubt  Stbbl  Company  of  AimiucAt 
Inc.,  Appellant. —  Interiooutory  judgment  affirmed,  with  ooets.  No  oinn- 
ion.    Jenlo,  P.  J.,  Stapleton,  MillB,  Rich  and  Putnam,  JJ.,  concurred. 

Samuxii  E.  Qbbbnbbbg,  Respondent,  v.  Saul  Bblun  and  Abbaham 
H.  Bblun,  AppeilantB. —  Judgment  as  amended  unanimously  affirmed, 
with  costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Thomas,  Mills,  Putnam 
and  Blaokmar,  JJ. 

Gabbibii  Hbattbb,  Respondent,  v.  Dat  Pxtbubhing  Company,  Appel- 
lant.—  Although  by  the  contract  sued  upon  the  defendant  engaged  both 
Heatter,  the  plaintiif ,  and  one  Seidman,  who  is  not  here  joined,  the  com- 
pensations were  to  be  payable  separately.  Though  the  contract  repeatedly 
recited  the  parties  engaged  as  "  said  copartners,"  the  fact  of  such  copart- 
nership did  not  appear  in  the  terms  of  the  contract  of  employment.  Plain- 
tiif, therefore,  could  sue  for  his  separate  damage  by  his  dismissal.  The 
contract,  while  joint  in  form,  was  several  in  interest.  (ViUard  v.  Moyet^ 
123  App.  Diy.  629;  9  Cyc.  704, 705.)  Even  if  they  were  partners,  defendant 
had  agreed  to  pay  each  for  his  separate  earnings  or  commission,  which 
severed  the  rights  to  sue.  (Aiis<in  y.  WaUK  2  Mass.  401,  405.)  The  order 
granting  plaintiiTs  motion  for  judgment  is,  theref(Hre,  unanimously  affirmed, 
with  ten  dollars  costs  and  disbursements.  Within  ten  days,  however, 
defendant  may  withdraw  its  demurrer,  and  answer,  on  pajrment  of  costs, 
including  the  costs  of  this  appeal.  Present  —  Jenks,  P.  J.,  Thomas, 
Stapleton,  Mills  and  Putnam,  JJ. 

Max  Hbibghxtbbb,  Appellant,  v.  Minskbb  Rbaxat  Company,  Respond- 
ent.—  Order  affirmed,  with  costs.  No  opinion.  Jenks,  P.  J.,  Stapleton« 
Mills,  Rich  and  Putnam,  JJ«^  concurred. 

Impbbatob  Rbalty  Company,  Inc.,  Appellant,  v.  Tbbbbmob  Rbalty 
Cobpobahon  and  Others,  Defendants.  Edmond  F.  McCabthy,  Receiver, 
Respondent. —  Appeal  dismissed  by  default,  with  ten  dollars  costs  and 
disbursements.    Thomas,  Stapleton,  Rich  and  Blaokmar,  JJ.,  concurred. 

In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament  of  Hbnby  R. 
HowBLL,  Deceased. —  Decree  of  the  Surrogate's  Court  of  Kings  county 
affirmed  by  default,  with  costs.  Jenks,  P.  J.,  Thomas,  Rich,  Putnam  and 
Blaokmar,  JJ.,  concurred. 

Cathabinb  Lbiningbb,  Respondent,  v.  Thb  City  of  Nbw  Tobk, 
Appellant. —  Although  the  mere  difference  in  height  of  these  flagstones  on 
the  sidewalk  may  not  have  established  negligence  of  the  city  where  an  edge 
of  one  flagstone  measured  three  and  one-half  inches  above  the  edge  of  the 
next  one,  yet  the  jury  could  have  found  from  the  testimony  of  plaintiff  that 
she  had  caught  her  foot  under  the  edge  of  this  raised  flagstone.  The  evidence 
of  the  patrolman,  Mahoney,  showed  that  at  this  joint  the  water  had  washed 
out  the  dirt,  leaving  an  opening  in  which  the  foot  might  be  caught.  This 
was  conflrmed  from  the  evidence  of  a  prior  accident  to  the  witness  Braun 
at  this  place,  by  which  her  foot  was  caught,  causing  a  fall  and  a  knee  dis- 
location.   The  facts  raised  an  issue  for  the  jury,  with  whose  verdict  we  see 
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no  oooadon  to  interfere.  The  judgment  and  order  are  aooordingly  unani- 
mously affirmed,  with  costs.  Present  —  Jenks,  P.  J.,  Thomas,  Mills,  Putnam 
and  Blaokmar,  JJ. 

The  Pboplb  of  thb  Statu  of  Nbw  Tobk,  Respondent*  v.  Conbad 
GiFFONB,  Appellant. —  Judgment  of  conviction  of  the  Court  of  Special 
Sessions  affirmed  by  default.  Jenks,  P.  J.,  Thomas,  Rich,  Putnam  and 
Blaokmar,  JJ.,  concurred. 

Thb  Pboplb  of  thb  Statb  of  Nbw  Tobk,  Respondent,  v.  William  H. 
Halb,  Appellant. —  Judgment  of  conviction  of  the  Court  of  Special  Sessions 
affirmed.  No  opinion.  Jenks,  P.  J.,  Thomas,  Mills,  Putnam  and  Blaokmar, 
JJ.,  concurred. 

Thb  Pboplb  of  thb  Statb  of  Nbw  Tork,  Respondent,  v.  Habbt  Schbrtb, 
Appellant. —  By  introducing  evidence  that  the  prosecutrix  gave  birth  to 
a  full  term  child  on  January  7,  1917,  the  People  opened  to  the  defendant  the 
right  to  give  any  evidence  that  bore  against  such  corroboration  as  this 
proof  of  birth  tended  to  give  to  the  alleged  intercourse  with  appellant. 
(People  V.  Flaherty,  79  Hun,  48;  145  N.  T.  597.)  In  that  view  it  was  com- 
petent to  show  that  the  lewd  verses  which  proclaimed  the  loose  conduct  and 
her  resulting  pregnancy  were  written  by  the  prosecutarix  and  taken  from  her 
by  her  teacher  at  a  much  earlier  date  than  that  charged  in  the  indictment. 
All  the  testimony  brought  the  prosecuting  witness  within  the  long-settled 
rule:  "  If  she  be  of  evil  fame,  and  stand  unsupported  by  others;  if  she 
concealed  the  injury  for  any  considerable  time  after  she  had  opportunity  to 
complain;  if  the  place  where  the  fact  was  alleged  to  be  committed,  was 
where  it  was  i>ossible  she  might  have  been  heard,  and  she  made  no  outcry; 
these  and  the  like  circumstances  carry  a  strong  but  not  conclusive  pre- 
sumption that  her  testimony  is  false  or  feigned."  (4  Black  Com.  213.) 
The  judgment  of  conviction  of  the  County  Court  of  Kings  county  is  reversed 
for  errors  both  of  law  and  fact,  and  a  new  trial  ordered.  Jenks,  P.  J., 
Thomas,  Mills,  Putnam  and  Blackmar,  JJ.,  concurred. 

Thb  Pboplb  of  thb  Statb  of  Nbw  Tobk,  Respondent,  v.  Chablbb 
SiBKB,  Appellant. —  Judgment  of  conviction  of  the  Court  of  Special  Sessions 
affirmed.  No  opinion.  Jenks,  P.  J.,  Stapleton,  Rich,  Putnam  and  Blaok- 
mar, JJ.,  concurred. 

Bbidgbd  Saladino,  Appellant,  v.  Josbph  G.  Giambalvo,  Respondent. — 
Order  reversed,  with  ten  dollars  costs  and  disbursements,  and  motion 
denied,  with  ten  dollars  costs,  on  the  ground  that  it  does  not  appear  from  the 
complaint  that  an  account  to  be  examined  is  the  immediate  object  of  the 
action,  and  is  directly  involved.  Jenks,  P.  J.,  Thomas,  Stapleton,  Mills 
and  Putnam,  JJ.,  concurred. 

LtTciBTTA  ScAouoNB,  Respoudeut,  V.  John  Bbavbb,  as  Receiver  of  the 
Sbcond  Avbnihb  Railboad  Company,  Appellant. —  Judgment  and  order 
unanimously  affirmed,  with  costs.  No  opinion.  Present  —  Jenks,  P.  J., 
Mills,  Rich,  Putnam  and  Blaokmar,  JJ. 

EvEBETT  H.  Tbavib,  as  Administrator,  etc.,  of  Chablbb  L.  Bubchlbb, 
Deceased,  Appellant,  v.  Chablbb  S.  Mitchbll  and  Cabbib  Hbndbicks, 
Respondents. —  Judgment  and  order  affirmed  as  to  the  defendant  Hendricks» 
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without  costs,  upon  the  ground  that  no  conversion  by  her  was  proven. 
As  to  the  defendant  Mitchell,  judgment  and  order  reversed  and  new  trial 
granted,  costs  to  abide  the  event,  upon  the  ground  that  the  evidence  does  not 
clearly  or  convincingly  establish  that  the  alleged  gift  by  the  decedent  to  said 
defendant  of  the  stock  certificate,  on  July  9,  1913,  was  absolute  and  not 
merely  to  take  effect  at  the  death  of  the  donor,  and  that  the  weight  of  the 
evidence  indicates  that  it  was  of  the  latter  character.  Stapleton,  MiUa, 
Rich,  Putnam  and  Blaokmar,  JJ.,  concurred. 

Minnie  Walker,  as  Administratrix,  etc,  of  Robsbt  G.  Wausr, 
Deceased,  Respondent,  v.  New  Tobk,  Westchester  and  Boston  Raii«wat 
Company,  Appellant. —  Judgment  and  order  reversed  and  new  trial  granted, 
costs  to  abide  the  event,  unless  within  twenty  days  plaintiff  stipulate  to 
reduce  the  verdict  to  $15,000;  in  which  event  the  judgment  as  so  modified 
and  the  order  are  unanimously  affirmed,  without  costs.  Jenks,  P.  J., 
Mills,  Rich,  Putnam  and  Blackmar,  JJ.,  concurred. 

Harvet  a.  Willis,  Appellant,  v.  Elsie  H.  Bird  and  Eujah  W.  Holt, 
as  Executors,  etc..  Respondents. —  Judgment  unanimously  affirmed,  with 
costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Thomas,  Stapleton,  Mills  and 
Blackmar,  JJ. 

Morris  Berqer,  Plaintiff,  v.  Sarah  Wbxler,  Lena  Barnbtt  and  Others, 
Defendants. —  Motion  denied,  without  costs.  Present  —  Jenks,  P.  J., 
Thomas,  Stapleton,  Rich  and  Blackmar,  JJ. 

Josephine  Enapp  Lester,  Appellant,  v.  Georoe  B.  Lester,  Respondent. 

—  Motion  granted,  and  order  signed.  Present  —  Jenks,  P.  J.,  Thomas, 
Stapleton,  Mills  and  Blackmar,  JJ. 

David  H.  Smith,  Plaintiff,  v.  The  Krants  Manufacturinq  Company, 
Defendant. —  Application  granted  and  order  signed.  Present  —  Thomas, 
Stapleton,  Mills,  Rich  and  Blackmar,  JJ. 

Joseph  P.  Currt  and  Robert  M.  Cxtrrt,  Copartners,  etc..  Respondents, 
V.  John  Zitblli  and  Maria  Zitelu,  Appellants. —  Motion  granted,  without 
costs.  Present  —  Thomas,  Stapleton,  Mills,  Rich  and  Blackmar,  JJ. 
Order  to  be  settled  before  Mr.  Justice  Blackmar. 

Lewis  B.  Hamii/fon,  as  Executor,  etc..  Respondent,  v.  Libbis  H.  Muncis 
and  Another,  Appellants.    Lewis  B.  Hamilton  and  Another,  Res2>ondents. 

—  Motion  denied,  on  condition  that  appellants  perfect  the  appeal,  place  the 
case  on  the  calendar  for  January,  1918,  and  be  ready  for  argument  when 
reached;  otherwise,  motion  granted,  with  ten  dollars  costs.  Present  — 
Thomas,  Stapleton,  Mills,  Rich  and  Blackmar,  JJ. 

Eugene  Horton,  Respondent,  v.  The  Hates  Company  and  Others, 
Appellants. —  Motion  denied,  with  ten  dollars  costs.  Present  —  Thomas, 
Stapleton,  Mills,  Rich  and  Blackmar,  JJ. 

In  the  Matter  of  the  Application  of  John  H.  Atkin  for  Reinstatement 
as  an  Attorney  and  Counselor  at  Law. —  Petition  referred  to  Hon.  Josiah  T. 
Marean,  as  official  referee,  to  take  testimony  and  report  the  same  to  the 
coiurt,  with  his  opinion.  Present  —  Thomas,  Stapleton,  Mills,  Rich  and 
Blackmar,  JJ. 
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In  the  Matter  of  the  Application  of  the  Board  of  Supbryibors  of  Rock- 
land CouNTT,  Relative  to  Aoquuing  Title,  etc.,  for  Highway  Purposes,  etc. 
State  Highway  No.  5389. —  Motion  denied,  on  condition  that  appellant 
perfect  the  appeal,  place  the  case  on  the  calendar  for  January,  1918,  and 
be  ready  for  argument  when  reached;  otherwise,  motion  granted,  with 
ten  dollars  costs.  Present  —  Thomas,  Stapleton,  Mills,  Rich  and  Black- 
mar,  JJ. 

In  the  Matter  of  the  Application  of  John  M.  Brown  to  Lay  Out  a  High- 
way in  the  Town  of  Brookhaven,  etc. —  Motion  granted,  without  costs. 
Present  —  Thomas,  Stapleton,  MiUs,  Rich  and  Blackmar,  JJ. 

In  the  Matter  of  the  Application  of  the  Citt  of  Nbw  Tork,  Relative  to 
Acquuing  Title,  etc.,  West  Thirty-seventh  Street,  from  Bulkhead  line  of 
Qravesend  Bay  to  Mean  High  Water  line,  etc..  Borough  of  Brooklyn. — 
Motion  granted,  without  costs.  Present  —  Thomas,  Stapleton,  Mills,  Rich 
and  Blackmar,  JJ. 

In  the  Matter  of  the  Settlement  of  the  Account  of  Ctrus  M.  Crum, 
as  Sole  Surviving  Executor,  etc.,  of  John  W.  Schulbr,  Deceased,  etc. — 
Motion  denied,  without  costs.  Present  —  Thomas,  Stapleton,  Mills, 
Rich  and  Blackmar,  JJ. 

In  the  Matter  dt  the  Application  of  Frederick  W.  Db  Fob  for  Admission 
to  the  Bar. —  Application  granted.  Present  —  Thomas,  Stapleton,  Mills, 
Rich  and  Blackmar,  JJ. 

Irbnb  Klein,  an  Infant,  etc..  Respondent,  v.  Manhattan  Steam 
Bakert,  Inc.,  and  Another,  Appellants. —  Motion  for  reargument  granted, 
and  case  set  down  for  Wednesday,  December  5,  1917.  Present  —  Jenks, 
P.  J.,  Mills,  Rich,  Putnam  and  Blackmar,  JJ. 

Alexander  Klein,  Resi>ondent,  v.  Manhattan  Steam  Bakert,  Inc., 
and  Another,  Appellants. —  Motion  for  reargument  granted,  and  case  set 
down  for  Wednesday,  December  5,  1917.  Present  —  Jenks,  P.  J.,  Mills, 
Rich,  Putnam  and  Blackmar,  JJ. 

Lillian  Smith  Lewis  and  Others,  Appellants,  v.  David  F.  Butcher 
and  Others,  Resi>ondents.  (Action  No.  1.)  —  Motion  denied,  without  costs. 
Present  —  Thomas,  Stapleton,  Mills  and  Rich,  JJ. 

Lillian  Smith  Lewis  and  Others,  Appellants,  v.  David  F.  Bxttcher 
and  Others,  Respondents.  (Action  No.  2.)  —  Motion  denied,  without 
costs.    Present  —  Thomas,  Stapleton,  Mills  and  Rich,  JJ. 

William  F.  Marks  and  Another,  Appellants,  v.  James  Bennett,  Indi- 
vidually, etc.,  and  Others,  Respondents. — Motion  granted,  with  ten  dollars 
costs.    Present  —  Thomas,   Stapleton,  Mills,   Rich  and  Blackmar,  JJ. 

Elizabeth  Martin,  as  Administratrix,  etc.,  Respondent,  v.  Samuel  A. 
Herzog,  Appellant,  Impleaded  with  Frances  Herzog,  Defendant. — 
Motion  granted.  Present  —  Thomas,  Stapleton,  Mills,  Rich  and  Black- 
mar, JJ.     Order  to  be  settled  before  Mr.  Justice  Thomas. 

Hbnrt  Olios  chlaqbr.  Appellant,  v.  Wiluam  F.  Connell,  Respondent. 
—  Motion  denied.  Present  —  Thomas,  Stapleton,  Mills,  Rich  and  Black- 
mar, JJ. 

The  People  of  thb  State  of  New  York,  Respondent,  v.  John  Cbrulu, 
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Appellant. —  Motion  denied.    Present  —  Thomas,  Stapleton,  Mills,   Rich 
and  Blaokmar,  JJ. 

Ths  Pboflb  of  thb  Statu  of  New  York,  Respondent,  v.  Joseph  Fao- 
GBLLo,  Appellant. —  Motion  granted.  Present  —  Thomas,  Stapleton,  Milla, 
Rich  and  Blaokmar,  JJ. 

The  People  of  the  State  of  New  Tobk,  Respondent,  v.  R.  F.  Steyeks 
Company,  Inc.,  Appellant. —  Motion  denied.  Present  —  Thomas,  Staple- 
ton,  Mills,  Rich  and  Blaokmar,  JJ. 

The  People  of  the  State  of  New  Torx,  Respondent,  v.  Alfbed  E. 
RiCHABDSoN,  Appellant. —  Order  settled  and  signed.  Present  —  Thomas, 
Stapleton,  Mills,  Rich  and  Blackmar,  JJ. 

The  People  oe  the  State  of  New  York,  Appellant,  v.  Henbt  Wvnmt^ 
Respondent.  The  People  of  the  State  of  New  York  v.  Chablbs  A. 
Gaab,  Respondent.  The  People  of  the  State  of  New  Yobk  y.  Dayio 
Wallace,  Respondent. —  Motions  denied.  Present  —  Thomas,  Stapleton, 
Mills,  Rich  and  Blaokmar,  JJ. 

Eugene  Lamb  Richards,  as  Superintendent  of  Banks  of  the  State  of 
New  York,  PlaintifP,  y.  Lilue  Scharmann  and  Others,  as  EzeoutorB, 
etc..  Defendants. —  Motion  granted,  without  costs,  upon  condition  that  the 
appeal  be  heard  at  the  January  term,  1918.  Present  —  Thomas,  Stapleton, 
Mills,  Rich  and  Blackmar,  JJ. 

Nathan  A.  Sbagle,  as  Executor,  etc.,  Plaintiif,  v.  John  D.  Babbbto, 
Defendant. —  The  order  of  the  learned  court  at  Special  Term  seems  to  be 
fair,  and  a  proper  exercise  of  discretion.  The  motion  for  a  stay  is,  therefore, 
denied,  without  costs.  Present  —  Thomas,  Stapleton,  Mills,  Rich  and 
Blackmar,  JJ. 

Spbinobteld  National  Bans,  Respondent,  v.  Edwabd  N.  Bbbitunq 
and  Others,  Appellants,  and  Others,  Defendants. —  Motion  for  stay  granted. 
Pk^eent  —  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Blackmar,  JJ. 

Fbanx  Tbani,  Respondent,  y.  Sumneb  Gbbard,  Appellant. —  Motion 
denied,  on  condition  that  the  appellant  perfect  the  appeal,  place  the  case  on 
the  December  calendar  and  be  ready  for  argument  when  reached;  otherwise, 
motion  granted,  with  ten  dollars  costs.  Present  —  Thomas,  Stapleton,  Mills, 
Rich  and  Blackmar,  JJ. 

Fbank  X.  Babbett,  Respondent,  v.  The  Connbcticxtt  Gbnebal  Life 
Inbitbancb  Company  of  Habtfobd,  Conn.,  Appellant. —  Appeal  transfixed 
to  the  First  Department  for  hearing  and  determination.  Jenks,  P.  J., 
Thomas,  Mills,  Putnam  and  Blackmar,  JJ.,  concurred. 

John  H.  Bbtebs,  Respondent,  y.  Habbt  J.  Sokolow,  Appellant. — 
Judgment  and  order  reyersed  and  new  trial  granted,  costs  to  abide  the 
eyent,  upon  the  ground  that  reyersible  error  is  presented  by  the  appellant's 
exceptions  to  the  refusal  of  the  trial  court  to  instruct  the  jury,  as  requested, 
that  "the  circumstances  that  the  Magistrate  held  the  plaintiff  after  an 
examination,  after  the  hearing  of  all  the  witnesses,  may  be  considered  by 
them  on  the  question  of  whether  there  was  malice,  or  maHoe  inferable  from 
the  absence  or  presence  of  probable  cause.'*  Jenks,  P.  J.,  Stapleton,  MiDs, 
Rich  and  Blackmar,  JJ.,  concurred. 
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William  M.  Collabd  and  Charles  Collabd,  Respondents,  v.  Mart 
C.  Reltsa,  as  Executrix,  etc.,  of  George  Reltea,  Deceased,  Appellant. — 
Judgment  of  the  Coimty  Court  of  Orange  county  unanimously  affirmed, 
with  costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and 
Blaokmar,  JJ. 

Bertha  Euzabeth  Cromwell,  Appellant,  v.  George  C.  Btnnbr  and 
Others,  Defendants.  Ralph  K.  Jacobs,  Referee,  Appellant;  Arohibald 
W.  J.  PoHL  and  Jambs  Carrano,  Purchasers,  Respondents. —  Order  reversed, 
with  ten  dollars  costs  and  disbursements,  and  motion  granted,  with  ten 
dollars  costs.  We  find  no  concession  that  at  the  date  to  which  the  dosing 
of  title  was  adjourned  there  were  defects  in  the  title,  and  there  is  no  com- 
petent proof  of  the  existence  of  defects.  Should  we  assume  the  existence  of 
defects  asserted  but  not  proved,  they  were  of  a  nature  that  could  be  season- 
ably cured.  The  assignee  submitted  himself  to  the  jurisdiction  of  the 
court  by  reason  of  his  taking  the  assignment  and  his  subsequent  interference 
with  the  proceeding.  Thomas,  Stapleton,  Mills,  Putnam  and  Blaokmar,  JJ., 
concurred. 

In  the  Matter  of  the  Application  of  Michael  Montario,  Respondent, 
for  a  Writ  of  Mandamus  against  New  York  Telephone  Company, 
Appellant. —  Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  for  i>eremptory  writ  of  mandamus  denied,  with  fifty  dollars  costs, 
upon  the  ground  that  we  think  that  the  oppo^ng  affidavits  of  the  police 
officers  showed  that  the  betting  over  the  telephone  in  the  petitioner's 
premises  was  carried  on  by  his  employee  in  his  very  presence,  and  with  his 
tacit  permission,  and,  further,  that  he  practically  admitted  as  much  in  his 
statement  to  the  police  officer  that,  if  the  police  did  not  take  any  action 
against  him,  he  "  would  not  permit  his  telephone  to  be  used  again  for 
gambling  pturposes."  Jenks,  P.  J.,  Thomas,  Stapleton,  Mills  and  Putnam, 
JJ.,  concurred. 

Edward  Langridoe,  Respondent,  v.  Willi  am  Thurston,  Appellant. — 
Judgment  and  order  unanimously  affirmed  by  default,  with  costs.  Present 
—  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and  Blackmar,  JJ. 

Milton  Edward  Langridge,  an  Infant,  etc..  Respondent,  v.  Wiluam 
Thurston,  Appellant. — Judgment  and  order  unanimously  affirmed  by 
default,  with  costs.  Present — Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and 
Blackmar,  JJ. 

The  People  of  the  State  of  New  Tore,  Appellant,  v.  Michael 
Di  Meo,  Also  E^nown  as  Michele  Dimeo,  Respondent. —  Order  reversed, 
with  ten  dollars  costs  and  disbursements,  and  motion  denied,  with  ten 
dollars  costs.  Although  section  597  of  the  Code  of  Criminal  Procedure 
conferred  the  discretionary  power  upon  the  court  to  remit  the  forfeiture  of 
baU,  or  any  i>art  thereof,  yet  this  is  a  judicial  discretion  and  may  be  reviewed. 
(Matter  of  Saylea,  84  App.  Div.  210.)  An  undertaking  of  bail  is  a  serious 
contract,  and  imposes  upon  the  surety  the  absolute  obligation  to  produce 
his  principal  when  called  for  trial.  This  application  should  not  be  granted 
save  under  exceptional  droumstanoes.  In  the  present  case  the  surety 
failed  in  the  discharge  of  his  duty,  which  is  shown  by  the  very  fact  which 
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he  offered  as  an  exouse,  namely,  that  the  aooused  left  this  ooimtry  and 
sailed  for  Liverpool.  It  is  not  shown  that  the  enforcement  of  the  under- 
taking  will  impose  undue  hardship  upon  the  surety  or  his  family,  and  indeed 
this  is  a  reason  which  should  be  very  rarely  received.  The  suggestion  that 
the  accused  would  have  been  acquitted  cannot  be  considered.  That  question 
can  only  be  tried  in  the  criminal  courts,  and  not  collaterally  on  an  appliear- 
tion  to  discharge  a  bail  bond.  (People  v.  Schwarze,  168  App.  Div.  124; 
People  V.  Spear,  1  N.  Y.  Cr.  Rep.  638;  People  v.  Nooney,  73  Hun,  566; 
People  V.  Levy,  169  App.  Div.  571.)  Thomas,  Stapleton,  Mills,  Rich  and 
Blaokmar,  JJ.,  concurred. 

Georgb  Ralston,  Respondent,  v.  Carman  R.  Lush,  Appellant,  and 
Others,  Defendants. —  Judgment  reversed  and  new  trial  granted,  costs  to 
abide  the  final  award  of  costs.  The  situation  between  the  brothers  made 
admissible  declarations  of  Morris  Jackson  to  the  witness  Lawrence.  While 
incompetent  to  prove  a  grant,  such  declarations  of  a  prior  owner  are  received 
to  explain  seizin,  or  to  qualify  possession,  especially  as  between  persons 
in  joint  or  contiguous  occupancy.  (Van  Dyck  v.  Van  Beveren,  1  Johns. 
345;  Jackson  v.  Bard,  4  id.  230;  PUU  v.  Wilder,  1  N.  Y.  525,  627;  Chadxeick 
V.  Fonner,  69  id.  404.)  Therefore  the  exception  to  the  court's  ruling  at 
folio  88  of  the  record  was  well  taken.  Jenks,  P.  J.,  Thomas,  MiUs,  Rich  and 
Putnam,  JJ.,  concurred. 

Margabbt  E.  Shba,  as  Administratrix,  etc.,  of  William  J.  Shxa,  Deceased, 
Appellant,  v.  Thb  Citt  of  New  York,  Respondent,  and  Another,  Defend- 
ant.—  Judgment  unanimously  affirmed,  with  costs.  No  opinion.  Plreeent 
—  Jenks,  P.  J.,  Thomas,  Stapleton,  Mills  and  Putnam,  JJ. 

Thomas  F.  SiflTH,  Respondent,  v.  Sarah  A.  Smith  and  Edward  J. 
Smith,  Appellants. —  Judgment  affirmed,  with  costs,  as  against  appellant 
Sarah  A.  Smith.  No  opinion.  Jenks,  P.  J.,  Stapleton,  Rich,  Putnam  and 
Blackmar,  JJ.,  concurred. 

Sprinqfibld  National  Bank,  Respondent,  v.  Edward  N.  BRxirnNa  and 
Others,  Appellants,  and  Others,  Defendants.  (Appeal  No.  1.)  —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Jenks, 
P.  J.,  Mills,  Rich,  Putnam  and  Blackmar,  JJ.,  concurred. 

Springfisld  National  Bank,  Respondent,  v.  Edward  N.  Brbitung 
and  Others,  Appellants,  and  Others,  Defendants.  (Appeal  No.  2.)  — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Blackmar,  JJ.,  concurred. 

Louis  M.  Taylor,  Appellant,  v.  Emius  A.  Wbekb,  Respondent. — 
Judgment  affirmed,  with  costs.  No  opinion.  Jenks,  P.  J.,  Thomas,  Mills, 
Rich  and  Putnam,  JJ.,  concurred. 

Georgianna  Thompson,  an  Infant,  by  Georgb  J.  Thompson,  Her 
Guardian  ad  Litem,  Respondent,  v.  Anderson  Electric  Car  Company, 
Appellant. —  Although  defendant  stood  in  the  position  of  owner  of  this  motor 
car,  which  was  run  by  one  who  had  been  in  defendant's  employ  during  work- 
ing hours,  such  inference  of  responsible  control  has  been  met  and  overcome 
by  proof  that  on  this  evening  trip  the  car  had  been  lent  to  Mr.  Eretchmer 
for  his  private  purpose  to  bring  his  mother  home  from  a  hospital.     The 
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driver  was,  therefore,  in  Mr.  Kretohmer's  personal  service,  and  was  not 
enga|{ed  in  defendant's  business.  This  evidence  was  unoontradioted  and 
disproved  any  presumption  that  defendant  had  custody,  control  or  authority 
over  the  driver,  at  the  time  of  the  injury.  Hence  the  judg:ment  must  fall. 
(PoUs  V.  Pardee,  220  N.  T.  431;  Farthing  v.  Strauae,  172  App.  Div.  523.) 
The  judgment  and  order  are,  therefore,  reversed,  and  the  complaint  is 
unanimously  dismissed,  with  costs.  Present  —  Jenks,  P.  J.,  Thomas,  Mills, 
Putnam  and  Blaokmar,  JJ. 

Isidore  Teitelbaum,  Respondent,  v.  Herman  Waltuch,  Sued  Herein 
as  Harrt  Waltuch,  Appellant. —  Order  reversed,  with  ten  dollars  costs 
and  disbursements,  and  motion  granted,  with  ten  dollars  costs.  Upon  a 
motion  to  change  the  place  of  trial  in  a  transitory  action,  where  the  number 
of  witnesses  is  about  equal  in  each  county,  we  think  as  a  general  rule  it 
would  be  in  furtherance  of  justice  to  try  the  case  in  the  county  where  the 
cause  of  action  arose,  and  we  apply  that  rule  in  reversing  this  order.  Thomas, 
Stapleton,  Mills,  Rich  and  Blackmar,  JJ.,  concurred. 

Mart  T.  Woethinoton,  Plaintiff,  v.  Paul  B.  Worthington,  Defendant. 

—  The  decision  of  this  motion  wiU  be  withheld  until  Wednesday,  November 
21,  1917,  and  the  moving  party  is  directed,  on  or  before  that  day,  to  furnish 
this  court  with  certified  copies  of  the  order  punishing  the  defendant  for  con- 
tempt, and  the  order  of  Tompkins,  J.,  which  it  is  claimed  modified  said 
order;  and  a  statement  of  the  amount  that  the  moving  party  concedes  to  be 
due.    Present  —  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and  Blackmar,  JJ. 

George  Bagdon,  Respondent,  v.  PmLABELPHiA  and  Reading  Coal 
AND  Iron  Compant,  Appellant. —  Motion  granted,  and  order  signed. 
Present  —  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and  Blackmar,  JJ. 

Joseph  Eliab,  Respondent,  v.  Paragon  Films,  Inc.,  Appellant. — 
Motion  for  reargument  denied,  with  ten  dollars  costs.  Present  —  Jenks, 
P.  J.,  Thomas,  Stapleton,  Rich  and  Blackmar,  JJ. 

In  the  Matter  dt  the  Application  of  the  City  of  New  York,  Relative  to 
Acquiring  Title,  etc  Opening  and  Extending  of  West  Twenty-fourth 
Street,  etc. —  Motion  denied.  (See  MaUer  of  Brooklyn  CkUdrerCe  Aid 
Society,  166  App.  Div.  852;  216  N.  Y.  705.)  Present  —  Jenks,  P.  J.,  Thomas, 
Stapleton,  Rich  and  Blackmar,  JJ. 

Lillian  Sihth  Lewis,  and  Others,  Appellants,  v.  David  F.  Bxttcher 
and  Others,  Respondents.     (Actions  1  and  2.)  —  Motions  denied.    Present 

—  Jenks,  P.- J.,  Thomas,  Stapleton,  Rich  and  Blackmar,  JJ. 

EuBE  Pbdbrsen,  Respondent,  v.  Union  Railway  Company  of  New 
York  City,  Api>ellant. —  Motion  to  resettle  order  granted  so  as  to  direct 
that  the  costs  when  taxed  shall  be  chargeable  only  upon  any  recovery  that 
the  plaintiff  may  hereafter  obtain.  Present  —  Jenks,  P.  J.,  Thomas, 
Stapleton,  Rich  and  Blackmar,  JJ. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Jacob  Widder, 
Appellant. —  Motion  for  reargument  granted  and  case  set  down  for 
Wednesday,  December  5,  1917.  Present  —  Jenks,  P.  J.,  Thomas,  Stapleton, 
Rich  and  Blackmar,  JJ. 

P.  W.  WooLWORTH  Company,  Respondent,  v.  Mayer  S.  Ginsburo, 
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Appellant. —  Motion  for  reargument  denied,  without  oosts.  Pteaent  — 
Jenks,  P.  J.,  Thomas,  Stapleton,  Mills  and  Putnam,  JJ. 

Maysb  S.  Ginbbubg,  Appellant,  v.  F.  W.  Woolwobth  Compamt, 
Respondent. —  Order  signed.  Present  —  Jenks,  P.  J.,  Thomas.  Mills, 
Putnam  and  Blaokmar,  JJ. 

Edward  T.  Gobman,  by  Jambs  P.  Gobman,  His  Guardian  ad  litem. 
Respondent,  v.  WiiiSON  &  English  Constbuction  Coicpant,  Appellant. 
—  Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion. 
Present  —  Jenks,  P.  J.,  Thomas,  Mills,  Putnam  and  Blaokmar,  JJ. 

Andbxw  J.  Haqbn,  Respondent,  v.  John  F.  Fltnn,  Appellant. —  Judg- 
ment and  order  of  the  County  Court  of  Richmond  county  reversed,  and  new 
trial  ordered,  costs  to  abide  the  event,  upon  the  ground  that  phuntiif  did  not 
make  out  a  case  by  a  fair  preponderance  of  the  evidence  that  justified  a 
finding  of  negligence  or  absence  of  contributory  negligence.  The  court 
should  have  granted  the  motion  made  to  strike  out  the  testimony  as  to 
the  injury  of  the  shoulder,  as  proof  thereof  was  not  permissible  under  the  bill 
of  particulars  upon  the  question  of  damages.  Jenks,  P.  J.,  Thomas,  MiUs, 
Putnam  and  Blackmar,  JJ.,  concurred. 

Fbxdbbigk  H.  Hubdman,  Appellant,  v.  Gbdnbt  Fabm  Coiipant,  Inc., 
Respondent. —  Judgment  affirmed,  with  costs.  No  opinion.  Jenks,  P.  J., 
Thomas,  Stapleton,  Mills  and  Rich,  JJ.,  concurred. 

In  the  Matter  of  the  Estate  of  Cathbbznb  MoMahon,  Deceased. 
Matthbw  Bbob,  Individually  and  as  Executor,  etc.,  Appellant;  Cathbbinb 
M.  MgMahon,  Respondent. —  Decree  of  the  Surrogate's  Court  of  Rockland 
county  affirmed,  without  costs.  No  opinion.  Jenks,  P.  J.,  Thomas, 
Mills,  Putnam  and  Blackmar,  JJ.,  concurred. 

In  the  Matter  of  the  Petition  of  Nbw  Yobk  Municipal  Railway  Cob- 
poBATioN  and  Nbw  Yobk  Consolidated  Railboad  Company,  Appellants, 
Relative  to  Acquiring  Title,  etc,  on  Fulton  Street,  etc.,  against  Wxli  A 
Zebwxci:,  a  Corporation,  and  Others,  Respondents. —  Order  of  the  Special 
Term  modified  by  eliminating  therefrom  the  provisions  for  payment  to  the 
property  owners  of  interest  on  the  awards  from  September  26,  1914,  and  as 
so  modified  affirmed,  without  costs  of  this  appeal.  It  has  not  been  pointed 
out  by  the  appellants  that  the  award  of  the  commissioners  is  irregular,  or 
that  there  was  any  error  of  law  in  the  proceedings,  or  that  the  award  is 
excessive  within  the  rules  laid  down  governing  the  review  of  awards  made 
by  commissioners  of  condemnation,  proceeding  under  chapter  23  of  the 
Code  of  Civil  Procedure.  The  rule  that  the  finding  of  commissioners  upon 
the  value  of  property  will  not  be  interfered  with  unless  it  appears  that  they 
have  proceeded  upon  some  erroneous  theory  of  law,  or  have  erred  in  the 
admission  or  exclusion  of  evidence  to  the  obvious  prejudice  of  the  parties, 
is  still  the  law  as  to  proceedings  under  this  chapter  of  the  Code  of  Civil 
Procedure.  The  court,  however,  had  no  power,  in  confirming  the  award, 
to  add  interest  thereto.  The  powers  of  the  court  and  of  the  commissioners 
under  the  Condenmation  Law  are  prescribed  by  statute,  and  the  court  has 
no  power  to  increase  or  diminish  the  amount  of  the  award,  as  its  powers  are 
confined  to  confirmation  of  the  report  or  setting  it  aside.    We  cannot  i 
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either  for  the  purpose  of  vacating  the  award  or  sending  it  back  to  the  com- 
missioners for  further  findings,  that  they  have  not  followed  the  rule  laid 
down  in  Matter  of  Manhattan  RaUway  Co,  v.  Wingert  (217  N.  Y.  082). 
Thomas,  Stapleton,  Mills,  Rich  and  Bla(;kmar,  JJ.,  conourred. 

Anna  Keabnbt,  an  Infant,  etc.,  by  James  T.  Cranb,  Her  Ghiardian 
ad  litem,  Respondent,  v.  Vitagrafh  Company  of  Amebica,  Appellant. — 
Judgment  and  order  reversed  and  new  trial  granted,  costs  to  abide  the 
event,  unless  within  twenty  days  plaintiff  stipulate  to  reduce  the  verdict  to 
the  smn  of  $4,000;  in  which  event  the  judgment  as  so  modified  and  the 
order  are  unanimously  affirmed,  without  -  costs.  Stapleton,  Mills,  Rich, 
Putnam  and  Blackmar,  JJ.,  conciirred. 

Kathrtn  F.  Kbonenwbtt,  Respondent,  v.  William  Kbonsnwbtt, 
Appellant. —  Judgment  aifirmed,  with  costs.  No  opinion.  Jenks,  P.  J., 
Thomas,  Stapleton,  Mills  and  Rich,  JJ.,  concurred. 

Gilbert  £.  Lopbr,  Respondent,  v.  Lewis  Nixon,  Appellant. —  Judgment 
aifirmed  on  reargument,  with  costs.  On  re-examination  of  the  record,  we 
find  no  evidence  that  the  note  was  negotiated  in  violation  of  instructions  or 
in  breach  of  faith,  or  under  such  circumstances  as  amounted  to  a  fraud. 
It  is  not  shown  when  the  conversation  between  defendant  and  Schroeder 
took  place,  whether  before  or  after  the  note  was  negotiated,  which  was 
evidenced  by  plaintiff's  possession  of  the  note  duly  indorsed.  The  state- 
ment of  Schroeder  that  he  then  had  the  note  in  his  i)ossession  is  not  com* 
potent  to  impeach  plaintiff's  title.  The  production  by  plaintiff  of  the 
note  duly  indorsed  raises  the  presumption  that  he  was  a  holder  in  due 
course.  The  presumption  was  not  overthrown  by  defendant's  evidence, 
and  the  direction  of  the  verdict  was  right.  Jenks,  P.  J.,  Thomas,  Stapleton, 
Mills  and  Blackmar,  JJ.,  conciirred. 

Frank  Nordone,  Respondent,  v.  Alpha  Portland  Cement  Company, 
Appellant. —  Order  modified  so  as  to  extend  the  examination  to  the  question 
whether  the  plaintiff,  at  the  time  of  the  alleged  representations,  had  the 
contract  for  the  construction  of  the  sewer;  and  as  so  modified  affirmed, 
without  costs.    Thomas,  Stapleton,  Mills,  Rich  and  Blackmar,  JJ.,  concurred. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Joseph 
Brennan,  Appellant. —  Judgment  of  conviction  of  the  Court  of  Special 
Sessions  affirmed.  No  opinion.  Jenks,  P.  J.,  Stapleton,  Rich,  Putnam 
and  Blackmar,  JJ.,  concurred. 

The  People  of  the  State  of  New  York  ex  rel.  Richard  Harding,  as 
Sealer  of  Weights  and  Measures  of  the  City  of  White  Plains,  Appellant,  v. 
Mortimer  C.  O'Brien,  City  Judge  of  the  City  of  White  Plains,  and  Clinton 
C.  SwACKHAMER,  Respondents. —  Order  affirmed,  without  costs,  upon  the 
grounds,  first,  that  the  writ  herein  was  not  made  returnable  forthwith, 
nor  was  the  same  made  returnable  before  the  term  which  granted  it,  nor  upon 
the  first  day  of  a  future  term,  as  provided  by  section  2095  of  the  Code  of 
Civil  Procedure;  second,  that  the  petition  upon  which  the  alternative  writ 
is  issued  fails  to  set  forth  facts  sufficient  to  give  the  court  jurisdiction  to  issue 
the  same.    Jenks,  P.  J.,  Mills,  Ribh,  Putnam  and  Blackmar,  JJ.,  oonouned. 

App.  Div.— Vol.  CLXXXI.        67 
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Gilbert  B.  Satrbs,  as  Trustee  in  Bankruptcy  of  Edward  S.  Smith,  a 
Bankrupt,  Appellant,  v.  William  D.  Campbbll  and  Others,  Copartners, 
etc.,  Respondents. —  Judgment  afiirmed,  with  costs.  No  opinion.  Jenks, 
P.  J.,  Thomas,  Mills,  Rich  and  Putnam,  JJ.,  concurred. 

Herman  Schelhorn,  Appellant,  v.  Wbbtcott  Express  Compaxt, 
Respondent. —  Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
event,  on  the  ground  that  the  question  whether  the  emergency  employment 
had  not  terminated,  so  that  the  plaintiif  and  the  chauffeur  were  no  longer 
fellowHservants,  was  a  question  of  fact  for  the  jury.  Jenks,  P.  J.,  Mills  and 
Putnam,  JJ.,  concurred;  Thomas,  J.,  concurred,  and  is  also  of  opinion  that 
the  question  of  emergency  servant  is  not  present  in  the  case. 

Thomas  Tully,  Respondent,  v.  Cbanford  Company,  Appellant. — 
Reargument  ordered,  and  case  set  down  for  Wednesday,  December  5,  1917. 
Jenks,  P.  J.,  Thomas,  MiUs  and  Blackmar,  JJ.,  concurred;  Putnam,  J., 
not  voting. 

Georqe  Wbyant,  Appellant,  v.  Harry  C.  Rosbnbero,  Respondent. — 
Judgment  and  order  reversed  and  new  trial  granted,  costs  to  abide  the 
event,  upon  the  ground  that  the  verdict  is  against  the  weight  of  evidence. 
We  also  think  that  it  was  error  to  admit  in  evidence  defendant's  Exhibit  A, 
inasmuch  as  it  was  a  self-serving  declaration.  Jenks,  P.  J.,  Stapleton, 
Rich,  Putnam  and  Blackmar,  JJ.,  concurred. 

Wright  Flying  Field,  Inc.,  Appellant,  v.  Empire  State  Aircraft 
Corporation,  Respondent. —  Order  of  the  County  Court  of  Nassau  county 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Thomas, 
Stapleton,  Mills  and  Rich,  JJ.,  concurred;  Jenks,  P.  J.,  not  voting. 

Leslie  Bbldbn,  Respondent,  v.  Northern  Hotel  Company,  Appellant. 
—  Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion. 
Present  —  Jenks,  P.  J.,  Thomas,  Mills,  Putnam  and  Blackmar,  JJ. 

Esther  Bloom,  Respondent,  v.  Aaron  Bennett,  Appellant. —  Judg- 
ment and  order  unanimously  affirmed,  with  costs.  No  opinion.  Present  — 
Jenks,  P.  J.,  Thomas,  Mills,  Putnam  and  Blackmar,  J  J. 

James  W.  Crooks  and  Others,  Respondents,  v.  The  Aeolian  Company, 
Appellant. —  Judgment  and  order  unanimously  affirmed,  with  costs.  We 
think  there  is  evidence  which  authorized  the  referee  to  decide  that  on  the 
9th  day  of  April,  1913,  no  competing  manufacturer  was  then  manufacturing 
an  organ  having  the  same  musical  effect  as  that  produced  by  the  invention 
covered  by  patents  Nos.  671,  691.  There  is  no  evidence  of  either  waiver  or 
estoppel;  and  for  that  reason,  while  affirming  the  judgment,  we  reverse 
findings  27,  28,  29,  30,  33,  34  and  35.  Present  —  Jenks,  P.  J.,  Stapleton, 
Mills,  Putnam  and  Blackmar,  JJ. 

Charles  L.  McGratty  and  Edward  J.  McGratty,  Copartners,  etc.. 
Appellants,  v.  Krantz  Manupacturinq  Company,  Inc.,  Respondent. — 
Judgment  unanimously  affirmed,  with  costs.  No  opinion.  Present  — 
Jenks,  P.  J.,  Stapleton,  Rich,  Putnam  and  Blackmar,  JJ. 

Jacob  Myers,  Respondent,  v.  The  Brooklyn  Heights  Railroad 
Company,  Appellant. —  Judgment  and  order  imanimously  affirmed,  with 
costs,  on  authority  of  Myers  v.  Brooklyn  Heights  Railroad    Co.  (180  App. 
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Diy.  217),  decided  herewith.    Present  —  Jenks,  P.  J.,  Thomas,  Stapleton 
Rioh  and  Putnam,  JJ. 

Thb  Pboplb  of  the  State  of  New  York  ex  rel.  John  A.  Spitznaqel, 
Respondent,  v.  Herbert  8.  Sisson,  as  State  Commissioner  of  Excise  of  the 
State  of  New  York,  and  Another,  Appellants. —  Order  of  the  judge  of  the 
County  Court  of  Kings  county,  directing  the  issue  of  a  tax  certificate  for 
the  excise  year  beginning  October  1,  1917,  reversed,  with  fifty  dollars  costs 
and  disbursements  of  this  appeal,  and  writ  of  certiorari  dismissed,  with  fifty 
dollars  costs,  on  authority  of  Peojjle  ex  rel.  Doacher  v.  Siaeon  (180  App.  Div. 
464),  decided  herewith.  Thomas,  Stapleton,  Rich,  Putnam  and  Blackmar, 
JJ.,  concurred. 

Dedaion  hy  the  Preeiding  Juetice  on  ApplieaHon  to  Appeal  from  the  AppeUaU 

Term. 

Jane  Cohen,  Respondent,  v.  Jewel  Lewis,  Appellant. —  Apphcation 
denied,  with  ten  dollars  costs. 


Third  Departbient,  November,  1917. 

The  People  of  the  State  of  New  York,  Respondent,  v.  William  Patmb 
and  Martha  Patnb,  Appellants. 

Ejectment  —  partiea  —  tenanta  in  common. 

Appeal  from  an  order  of  the  Supreme  Court,  entered  in  the  Hamilton 
county  clerk's  ofiftce  October  30,  1916. 

Per  Curiam:  Assuming  that  the  plaintiff  acquired  no  title  under  the  tax 
deeds,  it  unquestionably  under  the  Waldo  partition  action  acquired  title  to 
an  undivided  interest  in  the  property,  and  could  by  proper  amendment  if 
necessary  make  all  the  alleged  tenants  in  common  parties  to  this  action,  and 
maintain  ejectment  against  the  defendants  who  have  failed  to  connect 
themselves  in  any  maimer  with  the  title.  It  is  clear  that  the  defendants  in 
no  aspect  of  the  case  can  succeed.  Order  unanimously  affirmed,  with  ten 
dollars  costs  and  disbursements. 


Ettah   M.   S.    Kanalet,   Appellant,   v.   General  Electric  Company, 

Respondent. 

Maater  and  aervant  —  free  medical  attendance  to  employeea  —  negligence. 

Appeal  by  the  plaintiff  from  a  judgment  of  the  Supreme  Court,  entered 
in  the  Schenectady  county  clerk's  office  on  the  15th  day  of  March,  1917. 

Judgment  affirmed,  with  costs.  All  concurred,  except  Kellogg,  P.  J., 
dissenting,  with  memorandum,  in  which  Lyon,  J.,  concurred. 

Kelloqo,  p.  J.  (dissenting) :  The  plaintiff  had  prima  facie  established  a 
cause  of  action.  A  corporation  may  maintain  a  hospital  for  the  treatment 
of  its  dok  and  injured  employees.    When  it  establishes  a  hospital  for  such 
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purpose,  and  assumes  the  treatment  of  its  employees,  it  ineurs  an  obligation 
arising  out  of  and  in  the  course  of  the  employment  which  is  not  a  m«!« 
gratuity  but  is  part  of  the  contract  of  service.  ( People  ex  td.  MetropoUtan 
Life  Ins,  Co.  v.  Hotchhiss,  136  App.  Div.  150;  Workmen's  Compensation  Law, 
{  13.)  The  defendant,  therefore,  owed  to  the  plaintiff,  while  treating  her  in 
the  hospital,  the  duty  of  furnishing  proper,  skillful  and  up-to-date  treatment 
by  persons  qualified  and  competent  to  give  such  treatment.  While  receiving 
the  treatment,  the  relations  between  the  plaintiff  and  the  defendant  were 
not  changed  and  she  remained  its  employee.  The  treatment  was  a  mere 
incident  growing  out  of  and  a  part  of  the  relations  of  master  and  servant. 
Plaintiff  imderstood,  and  had  a  right  to  understand,  that  she  was  being 
treated  by  a  regularly  licensed  physician  and  surgeon.  That  was  an  assurance 
of  safety  to  her.  The  fact  that  the  employee  furnishing  the  treatment 
was  not  a  licensed  physician  or  surgeon,  and  the  unskillful  manner  in  which 
he  treated  the  plaintiff,  put  the  defendant  upon  its  defense.  Was  it  care- 
less in  employing  siich  a  man  to  peiform  such  work?  Was  it  the  act  of 
a  reasonably  careful  person  to  put  this  unlicensed  man,  with  his  lack  of  skil] 
and  without  knowledge  of  surgery,  in  charge  of  the  hospital  and  to  put 
in  his  hands  medicine  and  surgical  instruments  for  use  at  his  discretion? 
There  is,  therefore,  some  evidence  tending  to  show  that  the  defendant  was 
negligent  in  putting  the  plaintiff  under  the  treatment  accorded  her.  I 
favor  a  reversal.    Lyon,  J.,  concurred. 


Before  StatI:  Industrial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  Charles  Kronberger,  Respondent,  for 
Compensation  under  the  Workmen's  Compensation  Law,  v,  Harlem 
Bottle  Company,  Employer,  and  New  Amsterdam  Cabualtt  Company, 
Insurance  Carrier,  Appellants. 

Workmen* 8  CompeneaHon  Law — junk  dealer  —  storing  botUes  —  hazardoue 

employment. 

Appeal  from  an  award  of  the  State  Industrial  Commission,  made  on 
the  13th  day  of  March,  1917. 

Award  reversed  and  claim  dismissed,  on  the  authority  of  Roberto  v. 
Schmadeke,  Inc.  (180  App.  Div.  143),  and  WaUh  v.  WoolwoHh  Co.  (Id.  120), 
decided  herewith.  All  concurred,  except  Kellogg,  P.  J.,  dissenting,  with 
memorandum. 

Kellogq,  p.  J.  (dissentiug) :  In  Matter  of  Mihm  v.  Hussey  (169  App. 
Div.  743)  we  held  by  a  divided  court  that  a  wholesale  produce  dealer  who 
stored  his  produce,  until  sold,  in  a  building  kept  for  such  storage,  was  not 
engaged  in  warehousing  or  storage  within  group  29  of  section  2  of  the 
Workmen's  Compensation  Law.  Immediately  following  that  decision  that 
group  was  amended  by  adding  after  the  word  "  storage  "  the  words  "  of  aU 
kinds  and  storage  for  hire."*    The  amendment,  we  infer  from  the  state- 

*  Consol.  Laws,  chap.  67  (Laws  of  1914,  chap.  41),  §  2,  group  29,  as  amd« 
by  Laws  of  1916,  chap.  622.—  [Rep. 
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ment  of  the  Commission,  was  procured  by  it  to  meet  the  Mihm  case.  Here 
the  employer's  business  was  keeping  men  upon  the  city  dumps,  picking 
bottles  from  the  junk  and  refuse  there,  taking  them  to  its  warehouse, 
washing,  steaming  and  sorting  them  according  to  kind,  and  keeping  them 
until  sold.  It  also  bought  new  bottles  and  bottles  from  second-hand 
dealers  and  junk  dealers,  wherever  offered,  by  the  carload  lots,  wagon 
load  or  by  barrels  and  otherwise.  It  occupied  a  building  about  thirty 
feet  by  eighty,  in  part  of  which  was  an  office  and  the  remainder  was  used 
for  storing  the  bottles.  The  secretary  of  the  company  well  defined  its 
business  as  follows:  '*  Q.  Do  you  do  anything  else  besides  buy  bottles? 
A.  Buy  them  and  store  them  inside  and  sell  them, —  that's  all  we  do." 
The  Commission  found  that  the  business  of  the  employer  was  that  "  of 
junk  dealer  in  respect  to  bottles,  and  storage."  Ordinarily,  the  buying 
of  second-hand  bottles  is  not  in  itself  dealing  in  jxmk  as  that  word  is 
generally  understood,  but  the  men  whose  business  it  is  to  go  upon  the 
public  dumps  of  the  city  of  New  York,  overhauling  the  jirnk  and  refuse 
there  and  picking  out  and  removing  bottles  therefrom,  are  evidently  exposed 
to  the  risks  and  dangers  incident  to  the  employment  embraced  within  group 
42.  But  it  is  unnecessary  to  determine  whether  within  this  beneficial 
statute  the  employer  might  be  held  to  be  a  dealer  in  jimk  with  respect  to 
bottles,  as  foynd  by  the  Commission,  as  we  conclude  he  was  engaged  in 
storage  of  some  kind  within  the  meaning  of  group  29.  The  group  should 
have  a  Uberal  construction  so  as  to  bring  within  it,  so  far  as  reasonably 
may  be,  the  employees  who  are  exposed  to  the  risks  and  dangers  ordinarily 
incident  to  the  business  embraced  within  it.  In  WUmoU  v.  Paton  (4  W. 
C.  C.  65)  it  was  said:  "  I  think  that,  upon  the  admitted  facts  as  stated 
to  us,  there  was  clearly  a  prima  facie  case  that  these  premises  were  a  *  ware- 
house.' The  premises  were  used  for  the  business  of  breaking  up  old  iron 
for  sale,  and  very  large  quantities  of  old  iron  were  kept  stored  in  large  covered 
sheds  upon  the  premises."  And  in  Green  v.  Britten  (6  W.  C.  C.  82),  upon 
the  same  subject,  the  court  says:  "  Nor  can  it  be  limiited  so  as  to  apply 
only  to  a  building  where  the  public  can  send  their  goods  to  be  stored  for 
them,  as  in  the  case  of  the  large  furniture  repositories.  The  word  is  appli- 
cable to  a  building  used  by  the  owner  for  the  storage  of  his  own  goods,  though 
it  has  no  connection  of  any  sort  with  water  transit.  *  *  *  *  While  it 
may  be  difficult  to  define  "  warehouse,"  I  am  of  opinion  that,  as  used 
in  the  Act  of  1897,  *  it  involves  the  idea  of  a  place  normally  of  considerable 
size,  mainly  used  for  the  storage  of  goods  in  bulk  or  in  large  quantities,  and 
in  which  consequently  the  dangers  incident  to  the  handling  of  goods  in 
bulk  or  in  large  quantities  might  naturally  arise.'  "  In  Armour  A  Company 
V.  Industrial  Board  of  lUinois  (275  III.  328;  114  N.  E.  Rep.  173)  the  com- 
pany, in  its  building,  stored  its  produce  for  sale  to  dealers  in  Danville  and 
vicinity;  fresh  meats  were  kept  usually  no  longer  than  a  week,  and  smoked 
meats  from  one  to  three  weeks.     It  was  held  to  be  within  the  actf  providing 

*  See  60  &  61  Vict.  chap.  37,  §  7.—  [Rbp. 

t  See  111.  Laws  of  1913,  p.  339,  §  3.    See,  also,  Hurd's  Revised  Statutes 
(1915-1916),  pp.  1273, 1274,  §  128.— [Rbp. 
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for  "  the  operation,  of  any  warehouse  or  general  or  terminal  store  houses." 
The  workmen  in  such  employment  are  subject  to  all  the  hazards  and  risks 
attending  an  employment  in  a  regular  storage  or  warehouse.     Their  place 
of  employment  is  in  and  about  the  warehouse  and  in  connection  with  the 
storing  of  the  merchandise,  differing  entirely  from  the  employee  in  the 
ordinary  store  which  keeps  a  quantity  of  merchandise  in  stock  to  sell  to 
its  regular  trade.     The  employees  of  the  store  are  salesmen  who  handle 
the  goods  as  salesmen.     Here  the  employees'  duties  are  to  collect  the 
second-hand  bottles,  and  to  place  them  in  the  storage  and  hold  them 
there.    We  are  construing  a  statute  intended  for  the  benefit  of  the  employee 
and  to  charge  upon  the  hazardous  employment  the  risks  flowing  from  it. 
It  places  the  loss  from  industrial  accidents  in  hazardous  employments  upon 
the  ultimate  consumer  and  not  upon  the  injured  employee.     The  pre- 
sumptions of  the  statute  are  all  with  the  claimant  whose  claim  is  presumed 
to  be  within  the  act.     It  is  not  always  the  question  what  his  business  is 
called,  or  whether  technically  he  is  within  the  strict  letter  of  the  group. 
The  question  is  —  is  his  employer  engaged  in  a  business  within  the  fair 
spirit  of  the  group?     Is  his  employer  using  or  employing  him  in  the  regular 
performance  of  his  duties,  where  he  is  subject  to  the  risks  and  dangers 
intended  to  be  covered  by  the  group?     Is  he  fairly  within  the  legislative 
intent?     In  this  case  the  employer  was  fairly  engaged  in  the  business  of 
collecting  and  storing  second-hand  and  other  bottles.     The  storage  was 
of  course  with  the  expectation  of  making  a  contract  of  sale  at  a  proper 
time.     I  think  the  Commission  was  justified  in  determining,  as  a  matter 
of  fact,  that  the  employer  was  engaged  in  a  hazardous  business  and  that 
the  employee  is  entitled  to  the  benefits  of  the  act.     I,  therefore,  favor 
an  affirmance. 


Before  State  Industkial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  Leo  Alpert,  Respondent,  for  Compensation 
under  the  Workmen's  Compensation  Law,  v.  J.  C.  &  W.  E.  Powers, 
Employer,  and  The  American  Mxttxtal  Compensation  Inburanck 
Company,  Insurance  Carrier,  Appellants. 

Workmen* 8  Compensation  Law  —  lifting  heavy  weights  —  rupture. 

Appeal  from  an  award  of  the  State  Industrial  Commission,  entered  in 
the  office  of  the  Commission  August  3,  1917,  and  a  continuation  thereof. 

Award  affirmed.  All  concurred,  except  Woodward,  J.,  dissenting  with 
opinion,  in  which  Sewell,  J.,  concurred. 

Woodward,  J.  (dissenting):  The  claimant,  Leo  Alpert,  in  presenting 
his  demand  for  compensation,  fixes  the  date  of  his  alleged  accident  at  the 
tenth  day  of  April,  and  the  hour  of  the  day  at  three-thirty  p.  m.  In  a 
statement  in  his  own  handwriting,  which  he  claims  was  copied  from  a  state- 
ment prepared  for  him  by  an  agent  of  the  insurance  carrier,  he  says  that 
on  the  10th  day  of  April,  1917,  "  I  was  doing  my  usual  work  on  the  press 
I  always  work  on  and  about  11  a.  m.  I  began  to  have  cramps  in  my  stomach 
but  I  kept  to  work  until   12  o'clock,   then  I  took  a  little   rest,  laying 
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down  in  the  shop  at  my  lunch  hour.  I  started  in  a^n  at  12:30  and  worked 
until  3:30  when  my  cramx>s  were  so  bad  I  had  to  go  home  and  saw  a  doctor 
that  same  evening.  He  said  I  had  a  rupture.  On  April  10th,  the  day 
the  cramps  came  on  me  I  was  handling  paper  of  the  same  size  and  weight 
as  usual  and  in  the  usual  way;  I  did  not  have  anything  like  an  accident 
happen  to  me.  I  did  not  have  any  extra  strain.  I  can't  account  for  why  the 
rupture  should  have  come."  This  statement  was  made  four  days  after  the 
alleged  accident.  At  a  hearing  before  the  Commission  on  the  seventh  day 
of  May,  less  than  a  month  from  the  date  of  the  alleged  accident,  the 
claimant  testified  entirely  in  harmony  with  this  statement,  making  no 
suggestion  of  its  modification  in  any  way,  and  the  Commission  made  an 
award,  and  included  in  its  findings  of  fact  that  the  claimant  '*  severely 
strained  himself."  On  the  eighteenth  day  of  June,  at  the  suggestion  of 
the  attorney  for  the  insurance  carrier,  this  award  was  called  to  the  attention 
of  the  counsel  for  the  Commission,  who  advised  that  there  was  not  sufficient 
evidence  to  warrant  this  finding,  or  to  support  the  award,  and  advising 
that  a  further  hearing  be  had.  Acting  upon  this  advice  the  Commission 
held  a  second  hearing  on  the  2d  day  of  July,  1917,  at  which  time  the 
claimant  was  further  examined,  and  in  response  to  a  question  by  Com- 
missioner Mitchell  he  testified  directly  that  he  felt  no  imusual  strain  at 
the  time  of  the  alleged  accident.  The  Commission  then  struck  out  the 
finding  that  the  claimant  "  severely  strained  himself,"  and  directed  the 
formulation  of  new  findings.  Subsequently,  and  on  the  fourteenth  day 
of  July,  the  counsel  to  the  Commission  advised  still  another  hearing,  at 
which  all  of  the  parties  should  be  present,  and  at  that  time  the  claimant 
was  further  examined,  obviously  with  the  purpose  of  inducing  him  to  modify 
his  previous  testimony  so  as  to  sustain  the  award,  and  he  was  asked  to 
define  his  understanding  of  an  accident,  and  this  was  followed  by  inter- 
rogatories in  reference  to  the  statement  from  which  we  have  already  quoted. 
The  claimant  explained  that  this  statement  was  prepared  by  a  Mr.  Brooks, 
apparently  connected  with  the  insurance  carrier,  and  that  he  read  it  over 
and  at  the  request  of  Mr.  Brooks  copied  it  in  his  own  handwriting,  adding 
that  "  I  didn't  have  any  experience  in  any  courts  or  anything  like  that." 
This  examination  brought  out  no  evidence  of  any  particular  importance  on 
the  question  of  the  accident.  The  Commission  apparently  laid  stress  upon 
the  fact  that  the  claimant  had  been  examined  and  accepted  into  a  Hebrew 
insurance  organization  about  four  weeks  before  the  alleged  accident,  although 
there  was  no  evidence  of  anything  more  than  a  superficial  examination, 
with  no  special  regard  to  the  question  of  a  hernia,  which  is  the  difficulty 
complained  of  here.  The  claimant,  on  this  third  effort,  did  testify  that 
the  bundle  of  papers  which  he  was  carrying  up  to  the  press  was  of  the 
weight  of  seventy  or  eighty  pounds,  thus  materially  increasing  the  weights 
which  he  had  previously  given,  but  he  further  testified  that  he  had  been 
lifting  the  same  kind  of  bundles  in  the  same  way  for  a  period  of  seven  or 
eight  years,  and  evidently  did  not  intend  to  modify  his  previous  statements 
as  to  the  character  of  the  work.  He  was  a  pressman,  and  at  intervals  he 
was  called  upon  to  place  bundles  of  paper  upon  the   elevated  feedboard, 
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and  the  Commission,  after  these  various  hearings,  has  found  as  conclusioiis 
of  fact  that  "  In  the  course  of  his  employment  it  was  necessary  for  Leo 
Alpert  to  lift  bundles  of  paper  weighing  from  40  to  60  pounds  fh>m  the 
floor  to  his  shoulder  and  carry  each  bundle  up  two  or  three  steps  to  lay 
it  on  the  press.  The  number  of  times  it  was  necessary  to  lift  and  carry 
such  bundles  averaged  about  twenty  per  day.  On  said  April  10,  1917, 
while  thus  working  for  his  employer  at  his  employer's  plant  and  while 
engaged  in  the  lifting  of  a  bundle  of  paper  weighing  about  70  pounds,  he 
sustained  a  complete  right  inguinal  hernia  which  will  require  an  operation," 
and  "  (4)  The  injuries  to  Leo  Alpert  were  accidental  injuries  and  arose  out 
of  and  in  the  course  of  his  employment."  It  is  to  be  recalled  that  the 
claimant  has  not  himself  ever  testified  contrary  to  his  statement  that  there 
was  no  accident,  and  he  is  the  only  witness.  No  one  contradicts  him.  He 
fixes  in  his  original  claim,  and  in  his  testimony,  the  exact  hour  of  the 
alleged  accident;  this  is  placed  at  three-thirty  p.  m.  of  April  tenth,  and 
his  testimony  at  page  31  of  the  record,  to  the  effect  that  the  bundle  of  paper 
which  he  was  carrying  when  he  felt  the  pain  weighed  about  seventy  poimds, 
relates  to  a  time  prior  to  the  noon  hour,  as  will  be  seen  from  what  foDows 
at  page  32.  In  fact,  he  teUs  us  all  through  the  record  that  he  had  what 
he  supposed  were  cramps  during  the  forenoon;  that  he  felt  the  pain  when 
he  handled  the  bundles,  and  that  it  receded  when  he  took  a  rest,  and  he 
does  not  claim  that  the  so-called  accident  happened  until  three-thirty  in 
the  afternoon,  and  all  that  he  claims  then  is  that  the  pain  grew  more  severe 
as  he  worked,  and  that  he  quit  at  about  that  time.  There  is,  therefore, 
no  evidence  to  support  the  conclusion  of  fact  that  the  claimant  was  carrying 
a  bundle  weighing  about  seventy  pounds  at  the  time  of  this  alleged  accident; 
he  was  carrying  a  bundle  of  this  size,  if  at  all,  when  he  felt  the  pain,  but 
he  felt  the  pain  at  least  as  early  as  eleven  o'clock  in  the  morning.  Where 
are  we  to  find  the  evidence  to  sustain  the  conclusion  of  fact  that  "  the 
injuries  to  Leo  Alpert  were  accidental  injuries?  "  Where  was  the  aeddent? 
When  did  it  occur?  The  claimant  does  not  say  that  he  had  anything 
which  could  be  characterized  as  an  accident;  he  specially  disclaimed  it, 
and  while  we  are  to  give  a  liberal  construction  to  the  statute,  we  are  not 
warranted  in  calling  **  a  sheep's  tail  a  leg  "  for  the  sake  of  bringing  a  case 
within  the  statute.  It  may  not  be  improper  to  recur  to  the  fundamental 
principles  underlying  the  Workmen's  Compensation  Law,  that  we  may 
preserve  the  integrity  of  the  law.  We  are  to  read  and  understand  this 
act  in  the  light  of  the  environment  in  which  it  was  created,  and  it  aU  centers 
around  the  proposition  that  there  are  certain  industrial  enterprises  which 
are  inherently  dangerous  to  life  and  Umb;  that  when  all  of  the  precautions 
have  been  taken,  stiU  the  employee  is  subjected  to  dangers  —  to  accidents  — 
which  should  be  compensated  as  a  part  of  the  cost  of  production.  (See/oet 
V.  SoiUk  Buffalo  R.  Co.,  201  N.  Y.  271.)  Article  14-a  of  the  Labor  Law,* 
pronounced  unconstitutional  in  that  case,  provided  in  its  215th  section* 

*Con8ol.  Laws.  chap.  31  (Laws  of  1909,  chap.  36),  art.  14-a,  as  added 
by  Laws  of  1910,  chap.  674.     Id.  §  215,  as  thus  added.—  [Rbp. 
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that  "  this  article  shall  apply  only  to  workmen  engaged  in  manual  or 
meehanical  labor  in  the  following  employments,  each  of  which  is  hereby 
determined  to  be  especially  dangerous,  in  which  from  the  natmre,  conditions 
or  means  of  prosecution  of  the  work  therein,  extraordinary  risks  to  the 
life  and  limb  of  workmen  engaged  therein  are  inherent,  necessary  or  sub- 
stantially unavoidable,  and  as  to  each  of  which  employments  it  is  deemed 
necessary  to  establish  a  new  system  of  compensation  for  accidents  to 
workmen/*  This  same  idea  runs  through  the  present  statute;  it  is  because 
certain  employments  are  inherently  dangerous;  because  accidents  are 
"  inherent,  necessary  or  substantially  unavoidable,"  that  a  special  rule 
has  been  provided  for  them,  and  when  the  statute  refers  to  an  injury  or 
personal  injury  it  means  **  only  accidental  injuries  arising  out  of  and  in 
the  course  of  employment  and  such  disease  or  infection  as  may  natiu-aUy 
and  unavoidably  result  therefrom."  (Workmen's  Compensation  Law, 
i  3,  subd.  6.)*  And  accidental  means,  not  some  refinement  of  reasoning, 
but  such  an  accident  as  is  inherent,  necessarily  or  substantially  unavoidable 
—  that  is  the  class  of  accidents  which  the  statute  was  designed  to  provide 
for.  Of  course,  if  an  accident  really  happens  in  a  plant  classed  as  hazardous 
by  the  statute,  the  fact  that  it  is  one  which  might  happen  in  another  plant 
without  incurring  liability  is  not  a  reason  for  denying  the  compensation; 
the  lesser  accident  is  embraced  within  the  general  scope  of  the  statute; 
but  in  determining  what  is  an  accident  we  have  a  right  to  consider  what 
was  in  the  minds  of  the  framers  of  the  law,  and  this  is  afforded  by  the 
statute  as  framed  by  the  Commission  appointed  to  prepare  it,  and  those 
which  have  followed  it.  It  was  those  industries  which  were  '*  determined 
to  be  especially  dangerous,  in  which  from  the  nature,  conditions  or  means 
of  prosecution  of  the  work  therein,  extraordinary  risks  to  the  life  and  limb 
of  workmen  "  were  involved,  that  the  Commission  had  in  mind,  and  the 
accidents  contemplated  were  those  which  involved  "  extraordinary  risks 
to  the  life  and  limb  of  workmen,"  and  not  such  as  might  by  a  refinement 
of  reasoning  come  within  the  definition  of  accident.  The  definite  injuries 
which  in  the  very  nature  of  the  occupation  were  bound  to  occur  were  what 
were  to  be  provided  for  —  the  accidents  which  inhered  in  these  specific 
enterprises.  It  did  not  pretend  to  provide  against  occupational  diseases, 
nor  to  provide  for  the  element  of  depreciation  in  the  man-power  involved 
in  productive  labor,  but  for  personal  injuries,  defined  to  be  "  only  accidental 
injuries  arising  out  of  and  in  the  course  of  employment  and  such  disease 
or  infection  as  may  naturally  and  imavoidably  result  "  from  such  accidental 
injuries.  There  must  be  an  accident  —  one  of  the  inherent  accidents  of 
the  business  —  and  if  disease  or  infection  "  naturally  and  imavoidably  " 
resulted  therefrom  such  disease  or  infection  could  be  included  as  a  part 
of  the  injury,  but  in  the  absence  of  an  accident  there  was  no  liability  for 
disease  or  infection;  and  it  seems  to  be  well  understood  in  medical  circles 
that  hernia  is  a  disease  of  slow  development,  which  may  manifest  suddenly 

*See  Consol.  Laws,  chap.  67  (Laws  of  1914,  chap.  41),  g  3,  subd.  7,  as 
amd.  by  Laws  of  1916,  chap.  62^—  [Rbp. 
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under  ordinary  bodily  activities.     In  other  words,  the  Workmen's  Com- 
pensation Law  does  not  undertake  to  go  beyond  providing  compensation 
for  the  accidents  growing  out  of  occupations  which  are  in  and  of  themselves 
specially  subject  to  accidents  involving  "  extraordinary  risks  to  the  life 
and  limb  of  workmen  engaged  therein;"  accidents  in  the  ordinary  acceptation 
of  that  word,  the  fortuitous  and  imforeseen  bruising  and  maiming  of  persons 
engaged  in  the  enterprises  covered  by  the  act.    To  say  that  a  man  engaged 
in  carrying  paper  to  a  press,  following  out  the  usual  practice  of  years, 
neither  slipping,  straining,  falling,  biunping,  or  in  any  manner  realizing  that 
anything  has  occurred  different  from  his  every-day  experiences,  has  been 
injured  in  an  accident,  merely  because  he  felt  some  pain  at  various  times 
during  the  day  in  his  abdominal  region,  and  particularly  when  he  was  in 
the  act  of  lifting  one  of  the  ordinary  parcels,  is  an  abuse  of  language.     He 
might  have  had  the  same  experiences  if  he  had  merely  had  cramps,  as  he 
describes  his  condition  during  the  day.    This  is  what  he  thought  he  had. 
It  never  occurred  to  him  that  he  had  had  an  accident;  he  does  not  now- 
pretend  that  there  was  anything  in  the  nature  of  an  accident  in  the  common 
understanding  of   that   word.     The  evidence  does   not  support  the  con- 
clusion of  fact,  and  the  award  should  be  set  aside  and  the  claim  dismissed. 
Sewell,  J.,  concurred. 


Robert  L.  Andrews,  Appellant,  v.  The  Columbia  Telephone  Com- 
pany OP  Hudson,  New  York,  Respondent. —  Order  unanimously  affirmed, 
with  ten  dollars  costs  and  disbursements. 

IsiDOR  BuxBAUM,  as  Administrator,  etc.,  of  Anna  Louise  Kroll. 
Deceased,  Respondent,  v.  Henry  Paulsen,  Appellant. —  Judgment  and 
order  reversed  and  new  trial  granted,  with  costs  to  appellant  to  abide  the 
event,  on  the  ground  that  the  verdict  is  excessive,  imless  the  plaintiff 
stipulates  to  reduce  the  verdict  to  $1,500,  in  which  event  the  judgment  is 
modified  accordingly,  and  as  so  modified,  judgment  and  order  unanimously 
affirmed,  without  costs. 

Edgar  T.  Brackett,  Respondent,  v.  Lida  M.  Flbitmann,  Appellant. — 
Judgment  unanimously  affirmed,  with  costs. 

Stephan  L.  Barhydt,  Respondent,  v.  Fonda,  Johnstown  and  Glovbbs- 
ville  Railroad  Company,  Appellant. —  Judgment  and  order  unanimously 
affirmed,  with  costs. 

Joseph  E.  Beebe,  Respondent,  v.  Boston  and  Maine  Railroad, 
Appellant. —  Judgment  and  order  reversed  and  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event,  on  the  ground  that  the  damages 
are  excessive,  unless  the  plaintiff  stipulates  to  reduce  the  verdict  to  $1,500, 
in  which  event  the  judgment  is  modified  accordingly,  and  as  modified, 
judgment  and  order  unanimously  affirmed,  without  costs. 

Margaret  J.  Callaghy,  Administratrix,  etc.,  of  Margaret  J.  Callaghy. 
Deceased,  Respondent,  v.  New  York  Central  Railroad  Company  and 
Troy  Union  Railroad  Company,  Appellants. —  Judgment  and  order 
reversed  and  new  trial  granted,  with  costs  to  the  appellants  to  abide  the 
event,  on  the  ground  that  the  verdict  is  excessive,  unless  the  plaintiff  stipu- 
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lates  to  reduce  the  verdict  to  $1,500,  in  which  event  the  judgn^ient  is 
modified  accordingly,  and  as  so  modified,  judgment  and  order  unanimously 
affirmed,  without  costs. 

GiovANELLA  D' Alii  AND,  as  Administratrix,  etc.,  of  Antonio  D' Ami  and, 
Deceased,  Respondent,  v.  Thb  Pennsylvania  Railroad  Company,  Appel- 
lant.—  Judgment  and  order  unanimously  affirmed,  with  costs. 

Annie  Fine,  Respondent,  v.  Isidore  Silverman  and  Max  Silverman, 
Doing  Business  under  the  Firm  Name  and  Style  of  I.  Silverman  &  Son, 
Appellants. —  Judgment  and  order  unanimously  affirmed,  with  costs. 

J.  John  Hassett,  Appellant,  y.  Harriet  Arnot  Rathbone,  Personally, 
and  as  President  of  T.  Briggs  &  Co.,  and  T.  Briggs  &  Co.,  Respondents. — 
Judgment  unanimously  affirmed,  with  costs.     SeweD,  J.,  not  sitting. 

George  B.  Hakinb,  Appellant,  v.  Agnes  A.  Bobtwick  and  Others, 
Defendants,  Impleaded  with  Carlton  J.  McEuen  and  Another,  Surviving 
Trustees,  etc..  Respondents. —  Interlocutory  judgment  unanimously  affirmed, 
without  costs,  with  leave  to  plaintiff  to  amend  on  payment  of  costs  in  the 
court  below. 

EvANETTA  Hare,  Appellant,  v.  New  York  Telephone  Company, 
Respondent. —  Judgment  unanimously  affirmed,  with  costs. 

OsMAN  F.  KiNLocH,  Respondent,  v.  Agricultural  Insurance  Com- 
pany, Appellant,  Impleaded  with  Another. —  Judgment  and  order  unani- 
mously affirmed,  with  costs. 

OsMAN  F.  KiNLOCH,  Respondent,  v.  Agricultural  Insurance  Com- 
pany, Appellant,  Impleaded  with  Another. —  Order  unanimously  affirmed, 
with  ten  dollars  costs  and  disbursements. 

Thomas  M.  Losie,  as  Executor,  etc.,  of  Arthur  T.  Losie,  Deceased, 
Respondent,  v.  The  Metropolitan  Casualty  InsuraJicb  Company  of 
New  York,  Appellant. —  Judgment  and  order  unanimously  affirmed,  with 
costs. 

In  the  Matter  of  the  Claim  of  Mrs.  E.  Ludwig,  Appellant,  for  Com- 
pensation to  Herself  and  Her  Children,  for  the  Death  of  Herman  Ludwig, 
under  the  Workmen's  Compensation  Law,  v.  Groh's  Brewery  Company, 
Employer,  and  Brewers'  Mutual  Indemnity  Insurance  Company, 
Insurer,  Respondents. —  Decision  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter 
of  the  Claim  of  Charles  J.  Smyth,  Respondent,  for  Compensation  under 
the  Workmen's  Compensation  Law,  v.  Packard  Motor  Car  Company  of 
New  York,  Employer,  and  ^Btna  Life  Insurance  Company,  Insurance 
Carrier,  Appellants. —  Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter 
of  the  Claim  of  Julia  Sayers,  Widow,  Respondent,  for  Compensation  imder 
the  Workmen's  Compensation  Law,  for  the  Death  of  Edward  Sayers,  Sr., 
V.  Bill,  Bell  &  Company,  Employer,  and  Ocean  Accident  and  Guarantbb 
Corporation,  Limited,  Insurance  Carrier,  Appellants. —  Order  unanimously 
affirmed.     Kellogg,  P.  J.,  not  sitting. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter 
of  the  Claim  of  Charles  T.  Caine,  Respondent,  v.  Greenhut  Company* 
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Inc.,  Employer,  and  Casualtt  Coupant  of  Ambrica,  Insurance  Carrier, 
Api)ellants. —  Award  unanimously  affirmed. 

Before  Statb  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Philip  LbFbybe,  Respondent,  for  Benefits  under  the  Work- 
men's Compensation  Law,  v.  Flinn-O'Rourkb  Company,  Inc.,  Employer 
and  Self -Insurer,  Appellant. —  Award  unanimously  afifirmed. 

Before  Statb  Worembn's  Compensation  Commission,  Respondent. 
In  the  Matter  of  the  Claim  of  Elizabeth  W.  Chase,  Mother,  and  Jessib 
Ramsat,  Grandmother,  Respondents,  for  Compensation  under  the  Work- 
men's Compensation  Law,  for  the  Death  of  Leslie  R.  Chase,  v.  Fairbanks- 
Morse  AND  Company,  Employer,  and  Ocean  Accident  and  Quarantbb 
Corporation,  Limited,  Insurer,  Appellants. —  Award  unanimously  afifirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter 
of  the  Claim  of  Tommaso  Bianco,  Claimant,  Respondent,  for  Compen- 
sation to  Himself,  under  the  Workmen's  Compensation  Law,  for  the  Death 
of  LuiGi  Bianco,  v.  Diana  Paper  Company,  Employer,  and  Ocean 
Accident  and  Guarantee  Corporation,  Limited,  Employer  and  Insurer, 
Appellants. —  Award  unanimously  aJBrmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  for  Compensation  under  the  Workmen's  Compensation  Law, 
Made  by  Fredericka  Hawthorne,  Respondent,  v.  The  New  Tork  Cen- 
tral Railroad  Company,  Employer  and  Self-Insurer,  Appellant. —  Award 
unanimously  affirmed. 

Anna  Manning,  Respondent,  v.  Ellen  Callahan,  Individually,  and 
as  Administratrix,  etc.,  Appellant,  and  Others,  Respondents. —  Judgment 
and  order  unanimously  affirmed,  with  costs.  Decision  amended  so  as  to 
read  as  follows:  Judgments  and  orders  unanimously  affirmed,  with  costs 
against  the  appellant  personally  to  each  of  the  respondents  who  appeared 
and  filed  bri^s. 

Merchants'  Line,  Appellant,  v.  Walsh  Construction  Company, 
Respondent. —  Judgment  unanimously  affirmed,  with  costs. 

In  the  Matter  of  the  Application  of  the  Board  op  Water  Supply  of 
THE  City  of  New  York,  Pursuant  to  Section  42,  Chapter  724  of  the  Laws 
of  1905,  as  Amended  by  Section  9  of  Chapter  314  of  the  Laws  of  1906. 
Damage  Commission  No.  4.  Brown  &  Slosson,  Appellants;  Harry 
Cooke  and  Others,  Claimants,  Respondents. —  Order  reversed,  with  ten 
dollars  costs  and  disbursements  to  the  appellants,  on  opinion  in  MaUer  of 
Board  of  Water  Supply  [BeU]  (179  App.  Div.  877),  decided  herewith.  All 
concurred. 

In  the  Matter  of  the  Application  of  the  Board  of  Water  Supply  of  thb 
City  of  New  York,  Pursuant  to  Section  42,  Chapter  724  of  the  Laws  of 
1905,  as  Amended  by  Section  9,  Chapter  314  of  the  Laws  of  1906.  Damage 
Commission  No.  4.  Brown  &  Slosson,  Appellants;  Clair  Barnes  and 
Others,  Claimants,  Respondents. —  Order  reversed,  with  ten  dollars  costs 
and  disbursements  to  the  appellants,  on  opinion  in  Matter  of  Board  of  Water 
Supply  [BeUi  (179  App.  Div.  877),  decided  herewith.    All  concurred. 

In  the  Matter  of  the  Application  of  the  Board  of  Water  Supply  of  thb 
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City  of  New  Tobk,  Parsuant  to  Section  42,  Chapter  724,  Laws  of  1905» 
as  Amended  by  Section  9,  Chapter  314  of  the  Laws  of  1906.  Dahagb 
Commission  No.  4.  Second  Compensation. —  Order  modified  by  reducing 
the  compensation  of  Commissioner  Gibson  to  $2,300  and  disbmrsements, 
and  Commissioner  Deyo  to  $3,000  and  disbursements,  and  as  so  modified, 
unanimously  affirmed,  without  costs.    All  concurred. 

In  the  Matter  of  the  Chum  of  Lauba  A.  Gobton,  Respondent,  for  Com- 
pensation to  Herself  and  Children  under  the  Workmen's  Compensation 
Law  for  the  Death  of  Waits  H.  Gobton,  Deceased  Employee,  v.  Eastman 
Kodak  Company,  Employer  and  Self-Insurer,  Appellant. —  Award  unani- 
mously affirmed. 

Before  State  Indttbtbial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Anna  Beckwith,  Respondent,  for  Compensation  for  Herself 
for  the  Death  of  William  Bbckwith,  under  the  Workmen's  Compensation 
Law,  V.  Babtian  Bbos.  Company,  Employer,  Appellant,  and  Rotal  Indem- 
nity Company,  Insurer,  Appellant. —  Award  unanimously  affirmed. 

Before  State  Indubtbial  Commission,  Respondent.  In  the  Matter 
of  the  Claim  of  Eva  Champine  and  Ruth  Champine,  for  Compensation 
under  the  Workmen's  Compensation  Law  for  the  Death  of  Moses  Champine, 
V.  Db  Gbabbb  Papeb  Company,  Employer;  Masbachubettb  Bonding 
AND  Inbubance  Company,  Insunuioe  Carrier,  Appellants. —  Award  unani- 
mously affirmed. 

Before  State  Indttbtbial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Samxtel  Dubin,  Respondent,  for  Compensation  under  the 
Workmen's  Compensation  Law,  v.  James  E.  Heffebnan,  Employer,  and 
United  States  Fidelity  and  Gttabanty  Company,  Insiurance  Carrier, 
Appellants. —  Award  unanimously  affirmed. 

Before  State  Indubtbial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Chbibtopheb  Fabbell  for  Compensation  imder  the  Work- 
men's Compensation  Law,  v.  Tebby  &  Williamson  Steamship  Wobkb, 
Employer,  and  The  Tbavelebs  Inbubance  Company,  Insurance  Carrier, 
Appellants. —  Award  unanimously  affirmed. 

Before  State  Indubtbial  Commission,  Respondent.  In  the  Matter 
of  the  Claim  of  Anna  Granofbky,  Widow  of  Wolf  Gbanofbky,  Deceased, 
Respondent,  v.  Bing  &  Binq  Conbtbuction  Company,  Employer,  and 
Casualty  Company  of  Amebica,  Insurance  Carrier,  Apx>ellants. —  Award 
unanimously  affirmed. 

Before  State  Indubtbial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Giuseppe  Judicb  (Giudici),  Respondent,  for  Compensation 
imder  the  Workmen's  Compensation  Law,  v.  Degnon  Contbacting  Com- 
pany, Employer,  Self-Insurer,  Appellant. —  Award  unanimously  affirmed. 

Before  State  Indubtbial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Maby  E.  Woolley,  Respondent,  Arising:  Out  of  the  Death  of 
Ibving  Woolley,  for  Compensation  under  the  Workmen's  Compensation 
Law,  v.  Geneva  Cutlery  Company,  Employer,  and  The  Amebican 
Mutual  Liability  Inbubance  Company,  Insurance  Carrier,  Appellants. — 
Award  unanimously  affirmed. 


Digitized  by 


Google 


910  Cases  Reported  with  Brief  Syllabi. 

Third  Department,  November,  1917.  [VoL  181. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  for  Compensation  under  the  Workmen's  Compensation  Law  to 
Lillian  B.  Gurnett,  Widow,  and  Three  Minor  Children,  Respondents, 
for  the  Death  of  Alfred  G.  Gurnbtt,  v.  L.  P.  Ross  Company,  Employer, 
and  The  Standard  Accident  Insurance  Company  of  Detroit,  Michi- 
gan, Insm>ance  Carrier,  Appellants. —  Award  unanimously  afifirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Maria  Bellafiore  and  Minor  Children,  Respondents,  for 
Compensation  under  the  Workmen's  Compensation  Law,  v.  Roman  Bronze 
Works,  Employer,  and  the  Travelers  Insurance  Company,  Insurance 
Carrier,  Appellants. —  Award  imanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter 
of  the  Claim  of  Angelina  Nappa  and  Others,  Respondents,  for  Com- 
pensation or  Death  Benefits  under  the  Workmen's  Compensation  Law, 
Because  of  the  Death  of  Grbqorio  Nappa,  Employee,  y.  Flushino  Bay 
Improvement  Company,  Employer,  and  Casualty  Company  of  America, 
Insurance  Carrier,  Appellants. —  Award  affirmed.  All  concurred,  except 
Sewell,  J.,  dissenting. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Florence  E.  O'Dell,  Respondent,  for  Compensation  under  the 
Workmen's  Compensation  Law  for  the  Death  of  Harry  O'Dbll,  v.  Adiron- 
dack Electric  Power  Company,  Employer,  and  The  Travslbbs 
Insurance  Company,  Insurance  Carrier,  Appellants. —  Award  unanimously 
affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  oi 
the  Claim  of  Victor  Savinsey,  Respondent,  for  Compensation  under  the 
Workmen's  Compensation  Law,  v.  Isaac  Hicks  &  Sons,  Employer,  and 
i^TNA  Life  Insurance  Company,  Insurance  Carrier,  Appellants. —  Award 
unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Wallace  G.  See,  Respondent,  for  Compensation  under  the 
Workmen's  Compensation  Law,  v.  Thomas  C.  Luther,  Employer,  and  Ths 
Travelers  Insurance  Company,  Insurance  Carrier,  Appellants. —  Award 
unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Elsie  Ten  Broeck,  Respondent,  for  Compensation  under  the 
Workmen's  Compensation  Law,  for  the  Death  of  Raymond  Ten  Broeck, 
v.  Town  of  Saugerties  and  The  Travelers  Insurance  Company,  Insur- 
ance Carrier,  Appellants. — Award  reversed  and  claim  dismissed,  on  the 
authority  of  Matter  of  Bowne  v.  Bowne  Co,  (221  N.  Y.  28).     All  concurred. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Thomas  Webb,  Respondent,  for  Compensation  under  the 
Workmen's  Compensation  Law,  v.  Joseph  Joseph  &  Bros.  Company, 
Employer,  and  Casualty  Company  of  America,  Insurance  Carrier,  Appel- 
lants.—  Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Tillib  Burns  and  Others,  Respondents,  for  Compensation 
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under  the  Workmen's  Compensation  Law,  v.  Products  Manupactttring 
Company,  Employer,  and  United  States  Fidelity  and  Guaranty  Com- 
pany, Insmtince  Carrier,  Appellants. —  Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  James  F.  Conley,  Respondent,  for  Compensation  under  the 
Workmen's  Compensation  Law,  v.  Thomas  F.  Hickby,  Employer,  and 
United  States  Fidelity  and  Guaranty  Company,  Insurance  Carrier, 
Appellants. —  Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Harry  House,  Respondent,  for  Compensation  under  the 
Workmen's  Compensation  Law,  v.  Robinson  &  Carpenter,  Employer, 
and  The  Travelers  Insurance  Company,  Insurance  Carrier,  Appellants. 
—  Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  William  F.  Lynch,  Respondent,  for  Compensation  under 
the  Workmen's  Compensation  Law,  v.  Jacob  T.  Anderson,  Employer, 
and  United  States  Fidelity  and  Guaranty  Company,  Insurance  Carrier, 
Appellants. —  Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Sarah  M.  Sturqis,  Respondent,  for  Comi)ensation  under  the 
Workmen's  Compensation  Law  for  the  Death  of  John  J.  Sturqis,  v. 
Kino  Sewing  Machine  Company,  Employer,  and  The  Travelers  Insub^  . 
ANCE  Company,  Insurance  Carrier,  Appellants. —  Award  unanimously 
affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Margaret  R.  Swanick,  Respondent,  for  Compensation 
under  the  Workmen's  Compensation  Law,  v.  Saratoga  Milling  and  Grain 
Company,  Employer,  and  Massachusetts  Bonding  and  Insurance 
Company,   Insurance  Carrier,  Appellants. —  Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Helen  E.  Grieb  and  Helen  M.  Grieb,  Respondents,  for 
Compensation  under  the  Workmen's  Compensation  Law  for  the  Death 
of  Charles  J.  Grieb,  v.  William  H.  Hammerle,  Employer,  and  New 
Amsterdam  Casualty  Company,  Insurance  Carrier,  Appellant. —  Award 
affirmed.    All  concurred,  except  Cochrane,  J.,  dissenting. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  for  Compensation  under  the  Workmen's  Compensation  Law, 
Made  by  Alfred  Fawcett,  Respondent,  v.  Langenbacher  Broth|:rs, 
Employer,  and  New  Amsterdam  Casualty  Company,  Insinrance  Carrier, 
Appellants. —  Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
th^  Claim  of  Joseph  Clemens,  Claimant,  Respondent,  v.  Clemens  & 
Grell,  Employer,  and  The  Commercial  Casualty  Insurance  Company, 
Appellant. —  Motion  to  •  dismiss  denied.  Award  reversed  and  claim  dis- 
missed on  the  authority  of  Matter  of  Bovme  v.  Bowne  Co,  (221  N.  Y. 
28).     All  concurred. 

Before  State  Industrial  Commission,  Respondent.     In  the  Matter  of 
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the  Claim  of  Robert  F.  Mathews,  Claimant,  Respondent,  v.  Gekerai* 
Electric  Company,  Self-Insurer,  Appellant. —  Award  unanimously  alBrmfid. 
Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Mart  J.  McNeil,  Respondent,  for  Compensation  for  fiCeraelf 
and  Children  under  the  Workmen's  Compensation  Law,  for  the  Death 
of  Her  Husband,  John  McNeil,  v.  The  New  York  Central  Railroab 
Company,  Employer  and  Self-Insurer,  Appellant. —  Award  unanimously 
affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  for  Compensation  under  the  Workmen's  Compensation  Law« 
Made  by  Henrietta  Bonkb,  Mother,  and  Albert  H.  Bonks,  Father, 
of  Carl  J.  Bonke,  Deceased,  Respondents,  for  the  Death  of  Carl  J.  Bonks, 
y.  Jacob  Shippers  &  Son,  Employer,  and  ^Etna  Life  Insurance*  Com- 
pany, Insurance  Carrier,  Appellants. —  Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Elizabeth  Ruane,  Widow  of  John  Ruane,  Appellant,  for 
Compensation  under  the  Workmen's  Compensation  Law,  v.  The  Crrr 
OF  New  York  (Department  of  Plants  and  Structures),  Respondent. — 
Decision  unanimously  affirmed. 

The  National  Bank  of  Coxsackie,  Respondent,  v.  Marion  L.  PosTt 
Appellant. —  Judgment  and  order  unanimously  affirmed,  with  costs. 

Frank  Okonski,  Respondent,  v.  Schenectady  Railway  Company, 
Appellant. —  Judgment  and  order  unanimously  affirmed,  with  costs. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Vincent 
Bergbtrom,  Appellant. —  Judgment  of  conviction  affirmed  on  the  authority 
of  People  ex  rel.  Bender  v.  Joyce  (174  App.  Div.  574).  All  concurred,  except 
Woodward,  J.,  dissenting  on  the  authority  of  People  v.  Hemleb  (127  App. 
Div.  356). 

RosiE  RosLAFSKY,  an  Infant,  by  Louis  Roslafsky,  Her  Guardian  ad 
Litem,  Respondent,  v.  Binghamton  Railway  Company,  Appellant. — 
Judgment  and  order  unanimously  affirmed,  with  costs. 

Albert  R.  Sabine,  as  Administrator,  etc..  Appellant,  v.  The  State  of 
New  York,  Respondent. —  Judgment  affirmed,  with  costs.  All  concurred, 
except  Woodward,  J.,  dissenting. 

John  B.  Short,  Respondent,  v.  John  Goundry,  Appellant. —  Judgment 
and  order  imanimously  affibrmed,  with  costs. 

Lanelle  M.  Shearman,  Respondent,  v.  The  State  of  New  York, 
Appellant. —  Judgment  affirmed,  with  costs.  All  concurred,  except  Cochrane 
and  Sewell,  JJ.,  dissenting. 

Clara  Elizabeth  Sharp,  as  Administratrix,  etc.,  of  Isaac  Sharp, 
Deceased,  Respondent,  Appellant,  v.  City  of  Hudson,  Respondent;  Belmar 
Contracting  Company,  Inc.,  Appellant. —  Judgment  and  order  affirmed, 
with  costs  in  favor  of  the  plaintiff  against  the  defendant  Belmar  Contracting 
Company,  and  with  costs  in  favor  of  the  defendant  City  of  Hudson 
against  the  plaintiff.     All  concurred. 

Eugene  Vermilyea,  Appellant,  v.  Lawrence  Murray,  Respondent. — 
judgment  and  order  unanimously  affirmed,  with  costs. 
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John  Winn,  Appellant,  v.  Thb  State  of  New  York,  Respondent. — 
Judgment  unanimously  afiOrmed,  with  costs. 

Robert  A.  Ward,  as  Admioistrator,  etc.,  of  William  Ward,  Deceased, 
Appellant,  v.  Boston  and  Maine  Railroad  and  Trot  Union  Railroad 
Company,  Respondents. —  Judgment  affirmed,  with  costs.  All  concurred, 
except  Kellogg,  P.  J.,  and  Lyon,  J.,  who  voted  for  a  reversal  as  to  the 
Boston  and  Maine  Railroad. 

Mary  W.  Haynes,  Appellant,  v.  Elmira  Water,  Light  and  Railroad 
Company,  Respondent. —  Sent  to  the  Fourth  Department.  Sewell,  J., 
not  sitting. 

Land  and  Lake  Association,  Appellant,  v.  Allen  Conklin,  Respondent. 
—  Sent  to  the  Fourth  Department.     Cochrane,  J.,  not  sitting. 

Land  and  Lake  Association,  Appellant,  v.  Walter  H.  Beard- 
SLEY,  Respondent. —  Sent  to  the  Fourth  Department.  Cochrane,  J.,  not 
sittiiig. 

Egbert  W.  Aikins,  Respondent,  v.  Henry  W.  Seioel,  Appellant. — 
Judgment  unanimously  affirmed,  with  costs. 

Walter  Bissell,  as  Administrator,  etc.,  of  Irving  Bisbell,  Deceased, 
Respondent,  v.  The  New  York  Central  Railroad  Company,  Appellant. — 
Judgment  and  order  unanimously  affirmed,  with  costs. 

Frank  S.  Brodt,  Respondent,  v.  New  York  Telephone  Company 
and  Abner  G.  Smith,  Appellants. —  Judgment  and  order  unanimously 
affirmed,  with  costs. 

Florence  Cafferty,  Respondent,  v.  Southern  Tier  Publishing 
Company,  Appellant,  Impleaded  with  Daniel  J.  Kelly. —  Motion  denied. 

Robert  M.  Chalmers  and  Others,  Doing  Business  under  the  Firm 
Name  and  Style  of  John  G.  Myers  Company,  Respondents,  v.  Florence 
I.  Reynolds,  Appellant,  and  Frederick  R.  Bender,  Defendant. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  All  concurred,  except 
Lyon,  J.,  dissenting. 

Charles  E.  Courtney,  Respondent,  v.  New  York  Central  Railroad 
Company,  Appellant. —  Order  unanimously  af&rmed,  with  ten  dollars  costs 
and  disbursements. 

George  H.  Clifford,  Respondent,  v.  Vasco  P.  Abbott,  Appellant. — 
Judgment  affirmed,  with  costs.  All  concurred,  except  Kellogg,  P.  J., 
dissenting. 

Albert  A.  Hellwig,  Respondent,  v.  City  of  Gloversvillb,  Appel- 
lant.—  Judgment  imanimously  affirmed,  with  costs. 

Daniel  Kan'auqh,  as  Administrator,  etc.,  of  Catherine  H.  Kanaugh, 
Deceased,  Respondent,  v.  George  H.  Underhill,  Appellant. —  Order 
reversed,  with  ten  dollars  costs  and  disbursements;  default  opened  and 
judgment  vacated,  on  the  condition  that  the  defendant  file  a  stipulation 
agreeing  to  take  the  testimony  of  the  plaintiff,  if  desired,  before  Charles 
O.  Pratt,  Esq.,  counselor  at  law,  who  is  hereby  appointed  a  referee  for  such 
purpose,  and  pays  said  ten  dollars  costs  and  disbursements,  and  thirty 
dollars  trial  fees  and  disbursements  of  the  Trial  Term.     If  such  stipulation 
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is  not  filed,  and  said  costs  paid,  order  unanimously  affirmed,  with  ten  dollars 
costs  and  disbursements.     All  conciured. 

William  P.  Logan,  Appellant,  v.  Albert  Guogenhbim,  Respondent. — 
Order  reversed,  with  costs,  and  verdict  reinstated,  on  the  ground  that  the 
error  pointed  out  by  the  trial  justice  as  a  ground  for  setting  aside  the  verdict 
was  harmless  and  not  prejudicial  to  the  defendant.    All  concurred. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  for  Compensation  under  the  Workmen's  Compensation  Law, 
Made  by  Frederick  a  Hawthorne,  Respondent,  v.  The  New  Tork 
Central  Railroad  Company,  Employer  and  Self-Insurer,  Appellant. — 
Motion  denied. 

In  the  Matter  of  the  Claim  of  Mart  J.  McNeil,  Respondent,  v.  Ths 
New  Tore  Central  Railroad  Company,  Employer  and  Self-Insurer, 
Appellant. —  Motion  denied. 

William  Mankeb,  Respondent,  v.  Louis  Fishman,  Appellant. —  The 
parties  having  stipulated  on  the  argument  that  the  question  involved  on 
the  appeal  be  decided  on  this  motion:  Motion  to  dismiss  appeal  denied, 
without  costs.  Order  appealed  from  reversed,  without  costs,  and  the  motion 
of  the  defendant  granted,  without  costs. 

In  the  Matter  of  the  Claim  of  Alfred  Bylow,  Respondent,  for  Com- 
pensation or  Death  Benefits  under  the  Workmen's  Compensation  Law, 
Because  of  the  Death  of  El  win  Kingslby,  v.  St.  Regis  Paper  Company, 
Employer,  and  The  First  Mutual  Liability  Insurance  Company  op 
New  York,   Insurance  Carrier,  Appellants. —  Motion  denied. 

In  the  Matter  of  the  Claim  for  Compensation  under  the  Workmen's 
Compensation  Law,  Made  by  Dennis  E.  Hynes,  Respondent,  v.  The 
Pullman  Company,  Employer  and  Self-Insurer,  Appellant. —  Motion 
granted. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of  Frank  H. 
McKiNNON,  as  Administrator,  etc.,  of  James  R.  Baumes,  Deceased. 
Frank  H.  McKinnon,  Respondent,  v.  Julius  E.  Hall,  as  Administrator, 
etc.,  of  Robert  Cartwright,  Appellant. —  Motion  to  dismiss  appeal 
denied;  the  court  finding  that  the  time  in  which  to  appeal  was  not  limited 
under  section  1351  of  the  Code  of  Civil  Procedure.  Either  party  upon 
the  argument  may  use  any  exhibit  not  printed  in  the  record. 

E.  Harry  Mierson,  Respondent,  v.  City  of  Gloversvillb,  Appellant. 
—  Judgment  unanimously  affirmed,  with  costs. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of  the 
Claim  of  Peter  Modra,  Respondent,  for  Compensation  under  the  Work- 
men's Compensation  Law,  Respondent,  v.  John  Little,  Employer,  and  Mtna 
Life  Insxtrance  Company,  Insurance  Carrier,  Appellants. —  Award  affirmed. 
All  concurred,  except  Kellogg,  P.  J.,  and  Lyon,  J.,  dissenting  on  authority 
of  Matter  of  Grammid  v.  Zinn  (219  N.  Y.  322) ;  MaUer  of  Kanzar  v.  Aeom 
Mfg,  Co.  (Id.  326);  Mailer  of  Boscarino  v.  Carfagno.  iSk  DragonetU  (220 
id.  323),  and  Carkey  v.  Island  Paper  Co,  (177  App.  Div.  73). 

Mary  M  alone.  Appellant,  v.  Katherine  Hirsch,  Resjwndent. — 
Judgment    of  the  County   Court   unanimously  affirmed,   with  costs,   on 
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the  opinion  of  Salisbury,  Comity  Judge  (Reported  in  102  Misc.  Rep. 
724). 

In  the  Matter  of  the  Apphcation  of  Robert  C.  Poskanzer,  as  Trustee 
of  the  Bankrupt  Estate  of  Florence  I.  Reynolds,  Respondent,  for  the 
Issuance  of  an  Execution,  imder  Section  1391  of  the  Code  of  Civil  Procedure 
of  the  State  of  New  York,  against  the  Income  from  Certain  Trust  Funds 
of  Said  Florence  I.  Reynolds,  in  the  Hands  of  Charles  C.  Bullock, 
Jr.,  as  Trustee  under  the  Last  Will  and  Testament  of  Matthew  H.  Bender, 
Deceased,  Appellant,  and  Funds  to  Come  into  His  Hands  under  Said 
Will. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements,  on  the 
opinion  of  Nicholls,  J.,  at  Special  Term  (Reported  in  101  Misc.  Rep.  100). 
All  concurred,  except  Kellogg,  P.  J.,  and  Lyon,  J.,  dissenting. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claims  of  George  W.  Swart  and  Jane  Swart,  Respondents,  for  Com- 
pensation under  the  Workmen's  Compensation  Law,  for  the  Injury  and 
Death  of  George  W.  Swart,  v.  Town  of  Shelby,  Employer,  and  The 
Travelers  Insurance  Company,  Insurance  Carrier,  Appellants. —  Award 
reversed  upon  the  ground  that  the  failure  to  serve  notice  was  not  properly 
excused;  and  matter  remitted  to  the  Commission  for  further  action.  AD 
concurred,  except  Lyon  and  Sewell,  JJ.,  dissenting. 

In  the  Matter  of  the  Estate  of  F.  Augustus  Heinze,  Deceased.  In  the 
Matter  of  the  Application  of  Walter  A.  Fullerton,  as  Administrator, 
to  Recover  Possession  of  Certain  Stock  of  Consolidated  West  Dome 
Mines,  Ltd.  Empire  Kaolin  Company,  Appellant;  Walter  A.  Fuller- 
ton,  as  Administrator,  etc.,  and  Others,  Respondents. —  Decree  reversed, 
and  proceeding  dismissed,  with  separate  costs  to  each  appellant,  on  the 
opinion  of  Woodward,  J.,  in  Matter  of  Heime  (179  App.  Div.  453;  165 
N.  Y.  Supp.  1017).    All  concurred. 

In  the  Matter  of  the  Construction  of  the  Will  of  Julia  A.  Bronson, 
Deceased.  George  L.  Merritt,  Individually  and  as  Executor,  etc.,  of 
Julia  A.  Bronson,  Deceased,  and  Edith  Giles,  Appellants;  C.  Willis 
Bronson,  Respondent. —  Decree  unanimously  affirmed,  with  costs  to  be 
paid  by  the  appellants  personally. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Lizzie  Gardner,  Respondent,  for  Compensation  to  Heiv 
self  and  Children  under  the  Workmen's  Compensation  Law,  for  the 
Death  of  Emmett  M.  Gardner,  v.  Horsehbads  Construction  Com- 
pany, Employer,  and  Maryland  Casualty  Company,  Insurance  Car- 
rier, Appellants. —  Award  affirmed.  All  concurred,  except  Woodward,  J., 
dissenting. 

Frank  Okonski,  Respondent,  v.  Schenectady  Railway  Company, 
Appellant. —  Motion  denied. 

The  People  of  the  State  op  New  York  ex  rel.  The  New  York 
Central  and  Hudson  River  Railroad  Company,  Relator,  v.  State 
Board  of  Tax  Commissioners  and  City  of  Poughkeepsie.  (Taxes 
1908  to  1913,  inclusive.)  —  Motion  granted  modifying  former  order  so  as 
merely  to  certify  to  the  Court  of  Appeals  that  in  the  opinion  of  this  court 
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a  question  of  law  is  involved  which  ought  to  be  reviewed  by  the  Court  of 
Appeals. 

Thb  PbopiiB  of  the  State  of  New  Tobk  ex  rel.  Dewet  MiLr.KR, 
Appellant,  v.  John  B.  Fibke,  as  Sheriff  of  the  County  of  Clinton,  N.  Y., 
Respondent. —  Order  aflOrmed,  with  ten  dollars  costs  and  disbursements. 
All  concurred,  except  Woodward,  J.,  dissenting. 

The  People  of  the  State  of  New  York,  Re8x>ondent,  v.  Harlan  P. 
Brace,  Appellant. —  Order  reversed,  with  ten  dollars  costs  and  disburse- 
ments to  the  respondent,  and  motion  to  open  default  granted,  upon  pay- 
ment of  all  costs  since  the  commencement  of  the  action,  including  ten 
dollars  costs  of  motion.    All  concurred. 

Frank  E.  Taft,  Plaintiff,  v.  Frank  A.  Bronbon,  Defendant. —  Motion 
denied. 

George  Tatlor,  as  Receiver  of  the  Firm  of  George  D.  Harris  ft 
Company,  Appellant,  v.  Michael  D.  Kellet  and  Harrt  P.  Esllet, 
Defendants,  and  Thomas  B.  Budinger,  Respondent. —  Order  unanimously 
affirmed,  without  costs. 

Leonard  H.  Walters,  Respondent,  v.  Lehigh  Valley  Railroad 
Company,  Api)ellant. —  Judgment  and  order  affirmed,  with  costs.  All 
concurred,  except  Kellogg,  P.  J.,  and  Sewell,  J.,  dissenting  on  the  ground 
that  the  verdict  is  excessive. 

Helen  Reade,  Appellant,  v.  William  J.  Halpin  and  Another,  Defend- 
ants, Impleaded  with  Freeman  H.  Munson,  Respondent. —  Decision 
amended  so  as  to  read  as  follows:  Order  reversed,  with  ten  dollars  costs 
and  disbursements,  and  motion  granted,  with  ten  dollars  costs.  Opinion 
by  Sewell,  J.    All  concurred.     (See  180  App.  Div.  161.) 

Benton  Turner,  Appellant,  v.  The  Merchants'  National  Bank  of 
Plattsburg,  N.  Y.,  Respondent. —  Order  unanimously  affirmed,  with  ten 
dollars  costs  and  disbursements. 

Ransom  Wilsey,  Respondent,  v.  Frank  Loveland  and  Another,  Appel- 
lants.—  Decision  amended  so  as  to  read  as  follows:  Judgment  modified 
by  reducing  the  recovery  to  seventeen  dollars,  the  value  of  the  trees  out 
west  of  the  strip  reserved,  and  striking  out  the  award  of  costs  in  the  court 
below,  and  awarding  costs  to  the  defendants,  and  as  so  modified  unani- 
mously affirmed,  without  costs.  Opinion  by  Sewell,  J.  (See  180  App. 
Div.  279.)  

Fourth  Dbpartbient,  November,  1917. 

Marion  L.  Evans,  as  Executrix,  etc.,  of  Griffith  Evans,  Deceased, 
Respondent,  v.  Supreme  Council  of  the  Royal  Arcanum,  and  James 
E.  Bird,  Regent  of  Rome  Council,  No.  150,  of  the  Royal  Arcanum, 
Appellants. 

Insurance  —  benevolent  aaaociation  —  stispending  member  —  effect  of 

injunction. 

Appeal  from  a  judgment  of  the  Supreme  Court,  entered  in  the  Oneida 
coimty  clerk's  office  February  24,  1917. 
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Judgment  a£Qrmed,  with  costs,  upon  the  opinion  of  Crouch,  J.,  dehvered 
at  Special  Term.  [Reported  in  101  Misc.  Rep.  720.]  All  concurred,  except 
Eruse,  P.  J.,  and  Foote,  J.,  who  dissented,  each  in  a  separate  memoran- 
dum, and  voted  for  reversal 

Erusb,  p.  J.  (dissenting) :  I  am  imable  to  see  how  the  injunction  order 
kept  the  life  insiirance  certificate  in  force  without  payment  of  the  assessments 
in  full.  As  it  seems  to  me,  the  most  the  injunction  did  was  to  prevent  the 
defendant  from  taking  affirmative  action  to  suspend  or  forfeit  the  certificate. 
But  I  think  no  affirmative  action  was  necessary  upon  the  part  of  the  defend- 
ant to  forfeit  this  certificate.  While  the  injunction  order  may  have  had 
the  effect  to  prevent  the  member  from  being  suspended  from  the  ordinary 
lodge  privileges,  I  think  it  did  not  have  the  effect  to  keep  the  insurance  in 
effect.  If  I  am  right  so  far  it  is  not  necessary  to  consider  the  question  as  to 
whether  the  plaintiff  could  be  substituted  in  this  action  and  recover  upon 
the  certificate.  Furthermore,  it  is  claimed  that  question  has  been  decided 
in  her  favor  by  our  previous  decision,  which  affirmed  the  order  of  sub- 
stitution.    (Evans  v.  Supreme  Council,  Royal  Arcanum,  171  App.  Div.  884.) 

FooTE,  J.  (dissenting):  This  action  was  begun  by  Griffith  Evans  in  his 
lifetime  to  have  it  adjudged  that  the  increase  in  the  amoimt  of  his  dues  and 
assessments  in  the  defendant  company  violated  his  contract  rights  with 
defendant  and  was  invalid  as  to  him.  The  sole  object  of  the  action  was  to 
maintain  Evans'  supposed  right  to  continue  his  membership  at  the  old  rate 
of  assessment.  The  injunction  undertook  to  protect  him  in  this  right,  in 
case  it  was  adjudged  to  be  his.  It  attempted  nothing  more.  He  did  not 
ask  to  have  his  status  preserved  to  permit  him  to  pay  the  increased  rates  if 
held  to  be  valid,  nor  did  the  injunction  purport  to  do  so.  He  did  not  state 
an  intention  to  pay  the  increased  rates  if  found  valid,  nor  did  the  under- 
taking bind  him  or  his  sureties  to  do  so.  For  all  that  appears,  it  was  not  his 
intention  to  continue  his  membership  unless  he  could  secure  an  adjudication 
entitling  him  to  do  so  at  the  old  rate  of  assessment.  Under  these  circum- 
stances, even  if  the  effect  of  the  injimction  was  to  prevent  his  suspension  from 
membership  for  failure  to  pay  the  increased  rates  if  found  to  be  unauthorized, 
it  did  not,  I  think,  have  that  effect  if  authorized  and  valid.  He  took  the 
chance  of  successfully  maintaining  his  contention  in  that  respect,  and  if  he 
failed,  of  losing  his  right  to  membership.  We  did  not  pass  upon  this  question 
in  affirming  the  order  permitting  the  plaintiff  to  be  substituted  to  continue 
the  action.  I  think  the  judgment  should  be  reversed  and  the  complaint 
dismissed,  with  costs. 


John  Dzingblbwbki,  as  Administrator,  etc.,  Respondent,  v.  The  Citt 
OF  Stracubb,  Appellant. —  Judgment  and  order  affirmed,  with  costs. 
AU  concurred. 

Jane  Wade,  Appellant,  v.  New  York  State  Railways,  Respondent. — 
Judgment  aifirmed,  with  costs.     All  concurred. 

Inez  R.  Hartley,  Respondent,  v.  James  Myron  Rinqer,  Appellant. — 
Judgment  and  order  reversed  and  new  trial  granted,  with  costs  to  appellaht 
to  abide  event.      Held,  that  the  trial  court  erred  in  instructing  the  jury 
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that  if  the  contract  was  a  blank  as  to  compensation  for  the  services  of  the 
plaintiff,  the  plaintiff  was  entitled  as  matter  of  law  to  recover  the  reasonable 
value  of  her  services.    All  concurred. 

W.  Jbffbrson  Hayes,  Respondent,  v.  Town  of  Ashfobd,  Appellant. — 
Judgment  afBjrmed,  with  costs.     All  concurred. 

Samuel  W.  Luitwielbr,  as  a  Director,  etc..  Appellant,  v.  William 
LiviNQSTON  and  Others,  Respondents. —  Judgment  affirmed,  with  costs. 
All  concurred. 

Edward  P.  Hartnbtt,  Respondent,  v.  Mart  E.  Hudson,  Appellant, 
Impleaded  with  Others. —  Appeal  dismissed  unless  appellants  shall  file  and 
serve  briefs  by  November  twenty-seventh. 

City  of  Buffalo,  Respondent,  v.  Hamburg  Railway  Company  and 
Others,  Appellants. —  Appeals  dismissed,  without  costs,  upon  stipulation  filed. 

Anna  Williams,  Appellant,  v.  The  City  of  Buffalo,  Respondent. — 
Motion  granted  and  appeal  dismissed,  with  costs. 

Elizabeth  Giblin,  Appellant,  v.  The  City  of  Buffalo,  Respondent. — 
Motion  granted  and  appeal  dismissed,  with  costs. 

In  the  Matter  of  the  Voluntary  Dissolution  of  L.  Slotkin  &  Co.,  a  Cor^ 
poration. —  Motion  granted  and  appeal  dismissed. 

Central  Trust  Company  of  New  York,  Plaintiff,  v.  Pittsbuboh, 
Shawmut  and  Northern  Railroad  Company  and  Others,  Respondents. 
Central  Trust  Company  of  New  York  and  Others,  Appearing  Specially, 
etc..  Appellants. —  Motion  for  leave  to  appeal  to  Court  of  Appeals  granted 
and  question  for  review  certified. 

Central  Trust  Company  of  New  York,  Plaintiff,  v.  Pittsburgh, 
Shawmut  and  Northern  Railroad  Company  and  Others,  Respondents. 
Central  Trust  Company  of  New  York  and  Others,  Appearing  Specially, 
etc.,  Api)eUant8. —  Motion  for  leave  to  appeal  to  Court  of  Appeals  granted 
and  question  for  review  certified. 

Teresa  Pilo,  as  Administratrix,  etc..  Appellant,  v.  Lehioh  Valley 
Railroad  Company,  Respondent. —  Appeal  dismissed,  without  costs,  upon 
stipulation  filed. 

In  the  Matter  of  the  Application  of  Norman  R.  Pawley,  Appellant, 
as  Executor,  etc.,  of  Elizabeth  Ann  Pawley,  Deceased,  for  a  Discovery 
against  J.  Fred  Evans,  Respondent. —  Appeal  dismissed,  without  costs, 
upon  stipulation  filed. 

Stephen  A.  Butts,  as  Administrator,  etc.,  Respondent,  v.  Charles 
E.  Elub,  Appellant. —  Judgment  and  order  reversed  and  new  trial  granted, 
with  costs  to  appellant  to  abide  event.  Held,  1.  That  the  verdict  is 
against  the  weight  of  the  evidence  as  to  the  finding  that  the  defendant 
sold  wood  alcohol  or  that  the  deceased  came  to  his  death  from  wood 
alcohol  poisoning.  2.  That  evidence  of  the  witness  Alverson  as  to  con- 
versations had  with  Dr.  Buchanan  was  improperly  admitted.  All  concurred. 
De  Angelis,  J-,  upon  the  last  ground  stated  only,  except  Foote,  J.,  who 
dissented  and  voted  for  aflBrmance. 

Aquila  S.  Ferrainolo,  Appellant,  v.  The  West  End  Brewing  Company 
and  Another,  Respondents. —  Judgment  afi&rmed,  with  costs.     All  concurred. 
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Natalie  Geokgbr  Jewett,  as  Administratrix,  etc.,  Respondent,  v. 
New  York  Central  Railroad  Company,  Appellant. —  Judgment  and 
order  affirmed,  with  costs.     All  concurred. 

Jesse  Q.  W.  Kreiss,  Respondent,  v.  ^Etna  Lipe  Insurance  Company, 
Appellant. —  Judg:ment  and  order  affirmed,  with  costs.  All  concurred, 
except  Merrell  and  De  Angelis,  JJ.,  who  dissented  and  voted  for  reversal 
and  dismissal  of  the  complaint. 

Mabel  L.  Luther,  by  Franklin  L.  Metcalf,  Her  Guardian  ad  Litem, 
Respondent,  v.  City  op  Dunkirk  and  Others,  Appellants,  Impleaded  with 
Another. —  Judgment  and  order  affirmed,  with  costs.     AU  concurred. 

John  Geiger,  Sr.,  Appellant,  v.  Fred  C.  Brooks  and  Another,  Respond- 
ents.—  Judgment  affirmed,  with  costs.     AU  concurred. 

Western  Asbestos  Magnesia  Company,  Respondent,  v.  John  W. 
Danporth  Company,  Appellant. —  Judgment  and  order  affirmed,  with 
costs.    All  concurred. 

Josephine  C.  Case,  Respondent,  v.  Philip  A.  Case,  Appellant. —  Order 
affirmed,  with  ten  dollars- costs  and  disbursements.     All  concurred. 

ViNCENZo  GuARiNO,  Respondent,  v.  Luis  a  Gugino,  as  President  of 
the  CoNGREGA  Della  Madre  Addolorata  of  Buffalo,  New  York, 
Appellant. —  Order  and  judgment  modified  so  as  to  direct  a  new  trial  in 
Buffalo  City  Court,  with  costs  to  plaintiff  in.  this  court  and  in  the  Special 
Term  to  abide  the  event.     All  concurred. 

Mary  E.  Cameron,  Respondent,  v.  National  Casualty  Company, 
Appellant. —  Order  modified  so  as  to  require  that  the  plaintiff  furnish  the 
defendant  with  a  bill  of  particulars  as  to  the  place  and  agency  where  the 
several  payments  of  premiums  by  the  insured  are  claimed  to  have  been 
made,  and  as  so  modified  affirmed,  without  costs  of  this  appeal  to  either 
party.     AU  concurred. 

Bert  G.  Tiffany  and  Another,  Doing  Business  under  the  Firm  Name, 
etc..  Respondents,  v.  Alma  J.  Leet  and  Others,  as  Administrators,  etc.. 
Appellants,  Impleaded  with  Others. —  Order  reversed,  with  ten  dollars  costs 
and  disbursements,  and  motion  denied,  with  ten  dollars  costs,  but  without 
prejudice  to  another  application  by  plaintiffs  upon  proper  papers  to  amend 
their  complaint,  if  so  advised,  upon  the  authority  of  Qtuirantiello  v.  Grand 
Trunk  R.  Co.  (145  App.  Div.  138).     All  concurred;  Lambert,  J.,  not  sitting. 

Frank  B.  Hodges  and  Others,  as  Trustees,  etc..  Respondents,  v.  Salt 
Springs  National  Bank,  Appellant. —  Order  affirmed,  with  ten  doUars 
costs  and  disbursements.     All  concurred;  Lambert,  J.,  not  sitting. 

William  H.  Edwards  and  Others,  Respondents,  v.  The  People  of  the 
State  op  New  York  and  Edward  F.  Stein,  as  Administrator,  etc.. 
Appellants. —  Motion  of  defendant  Stein  for  leave  to  appeal  to  Court  of 
Appeals  granted. 

American  Woolen  Company  of  New  York,  Plaintiff,  v.  Michael  C. 
Simon,  Defendant. —  Motion  for  leave  to  appeal  to  Court  of  Appeals  denied, 
with  ten  dollars  costs. 

Embalmers  Supply  Company,  Appellant,  v.  Frank  N.  Rowb,  Respond- 
ent.—  Motion  for  reargument  denied,  with  ten  dollars  costs. 
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Frederick  E.  Friedman,  Appellant,  v.  Charles  Bender,  as  Pzesideiit, 
etc.,  Respondent. —  Motion  for  rearsrument  denied,  with  ten  doUars  oosts. 
Motion  for  leave  to  appeal  to  Court  of  Appeals  denied. 

John  S.  Suith,  Respondent,  v.  Alabama  Lumber  and  Cooperage 
CoMPANT,  Appellant. —  Motion  for  leave  to  appeal  to  Court  of  Appeals 
denied,  with  ten  dollars  costs. 

In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament  of  Elizabkth 
G.  Faulkner,  Deceased. —  Motion  to  vacate  order  of  dismissal  denied, 
with  ten  dollars  costs. 

Ardeen  E.  Richmond,  Appellant,  v.  Martha  E.  Quick  and  Others, 
Respondents. —  Motion  to  dismiss  appeal  granted,  unless  appellant  shall 
file  and  serve  printed  papers  on  appeal  and  printed  briefs  on  or  before 
November  thirtieth,  pay  to  respondents'  attorney  ten  dollars,  and  be  ready 
to  argue  the  appeal  on  December  3,  1917. 

John  N.  Williamson,  Respondent,  v.  Elaborated  Ready  RooiTNa 
Company,  Appellant. —  Motion  for  leave  to  withdraw  appeal  denied,  without 
costs.    Motion  to  dismiss  appeal  granted,  and  appeal  dismissed,  with  costs. 

WiLUAM  H.  Steadman,  Appellant,  v.  Hazel  Shimmin  and  Others, 
Respondents. —  From  an  examination  of  the  stenographer's  minutes  we 
find  no  grounds  for  reversal;  nevertheless,  if  the  appellant  desires  to 
prosecute  his  appeal,  he  may  have  thirty  days  after  service  of  copy  of  this 
order  within  which  to  file  and  serve  the  printed  papers  on  appeal,  and  in 
case  of  his  failure  to  do  so,  the  motion  to  dismiss  the  appeal  is  granted. 

M ANION  Brothers  Company,  Inc.,  Respondent,  v.  Seneca  Engineering 
Company  and   Others,  Appellants. —  Motion  to  dismiss  appeal  granted,* 
unless  appellants  shall  file  and  serve  printed  papers  on  appeal  and  printed 
briefs  by  November  thirtieth,  pay  to  respondent's  attorney  ten  doUais, 
and  be  ready  for  argument  on  December  4,  1917. 

Clifford  U.  McEniry,  an  Infant,  etc..  Appellant,  v.  The  City  of 
Buffalo,  Respondent. —  Order  entered  upon  stipulation  filed,  substituting 
Orson  J.  Weimert  as  attorney  for  plaintiff  in  place  of  Weimert  &  Templeton. 

General  Railway  Signal  Company,  Respondent,  v.  The  F*i-Bo-Pak 
Co.,  Inc.,  Appellant. —  Appeal  dismissed,  without  costs,  and  appeal  bond 
canceled,  upon  stipulation  filed. 

WiLLARD  P.  Schanck  and  Another,  as  Committee,  etc.,  Respondents, 
V.  Edward  L.  Wallace,  Appellant,  Impleaded,  etc.  (Action  No.  1.) 
WiLLARD  P.  Schanck  and  Another,  as  Committee,  etc..  Respondents, 
V.  Edward  L.  Wallace,  Appellant,  Impleaded,  etc.  (Action  No.  2.)  —  It 
appearing  that  the  incompetent  person  for  whom  plaintiffs  were  committee 
died  prior  to  the  argument  of  the  appeal,  the  order  of  afiSrmance  entered 
October  20,  1917,  is  vacated  and  set  aside  and  a  reargument  granted.  Order 
entered  on  stipulation  substituting  Welling  E.  Mapes  and  John  A.  Levis 
as  temporary  administrators  of  the  estate  of  Harriet  A.  Van  Voorhees, 
deceased,  as  parties  plaintiff  in  place  of  Willard  P.  Schanck  and  others, 
as  committee  of  the  person  and  property  of  Harriet  A.  Van  Voorhis,  an 
incompetent  person. 

Anna  Williams,  Appellant,  v.  The  City  of  Buffalo,  Respondent.— 
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Order  of  dismissal  vacated  and  cause  restored  to  the  calendar,  upon 
condition  that  plaintiff  file  and  serve  printed  papers  by  December  first, 
and  briefs  by  December  5,  1917,  upon  stipulation  filed. 

Raffaslb  Scabbella,  Respondent,  v.  Chablotts  D' Amanda  and  Others, 
Appellants. —  Motion  to  dismiss  appeal  granted,  unless  appellants  shall 
file  and  serve  printed  papers  by  December  third. 

IvA  Collet,  an  Infant,  etc.,  Respondent,  v.  Anthont  Thomas,  Api)ellant. 
—  Appeal  dismissed,  without  costs,  upon  stipulation  filed. 

Ella  R.  Castle,  Respondent,  v.  James  C.  Castle,  Appellant. —  Final 
order  of  dismissal  entered  upon  affidavit  filed  by  respondent's  attorney 
showing  that  appellant  has  failed  to  comply  with  the  terms  of  order  entered 
October  18,  1917. 


First  Department,  December,  1917. 

In  the  Matter  of  the  Joint  Petition  of  Albeht  G.  Weed,  as  General 
Guardian  of  Roland  D.  J.  Rauoht,  a  Minor,  and  Everett  F.  Wabbing* 
TON,  as  General  Guardian,  etc..  Respondents,  for  the  Appointment  of 
Said  Albebt  G.  Weed  and  Evbbett  F.  Wabbinqton,  Jointly  with  the 
Union  Tbubt  Company  of  New^  Yobk,  as  the  Representatives  of  the 
Supreme  Court,  to  Execute  a  Certain  Trust. 

Nettie  Raught,  Appellant. 
Guardian  and  ward  —  trustees  —  powers  of  Supreme  Court. 

Appeal  by  Nettie  Raught,  one  of  the  legatees  named  in  the  will  of  Roland 
D.  Jones,  deceased,  from  an  order  of  the  Supreme  Court,  entered  in  the 
New  York  county  clerk's  office  November  1,  1916,  appointing  trustees 
to  execute  a  trust  created  by  said  will,  and  denying  her  motion  for  the 
appointment  of  a  receiver. 

Peb  Cubiam:  We  have  carefully  examined  the  record  and  think,  under 
the  circumstances  as  disclosed  by  it,  that  the  action  of  the  court  in  appoint- 
ing the  guardian  ad  litem  for  the  infant  Raught  and  the  appointment  of 
trustees  other  than  the  petitioners,  was  a  wise  exercise  of  its  judicial  dis- 
cretion. The  power  to  appoint  trustees  where  a  trust  is  created  by  a  will 
and  no  trustee  named  therein  is  vested  in  the  Supreme  Court,  exclusively, 
as  successor  to  the  Court  of  Chancery.  The  decree,  however,  should  be 
modified.  The  allowances  are  directed  to  be  paid  by  the  administrators 
with  the  wiU  annexed,  who  are  not  parties  to  this  proceeding.  The 
allowanoes  should  be  directed  to  be  paid  by  the  trustees  out  of  the  first 
moneys  of  the  trust  that  come  into  their  hands,  together  with  the  costs 
of  this  appeal  to  all  the  parties  who  have  filed  briefs.  Present  —  Clarke, 
P.  J.,  Scott,  Smith,  Page  and  Sheam,  JJ.  Decree  modified  as  stated  in 
opinion.     Order  to  be  settled  on  notice. 
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Helbn   Speer,   Appellant,   t;.    Samuel   Steinfeld   and   Leo   Stein-peld, 

Respondents. 

Appeal  from  an  order  of  the  Supreme  Court,  entered  in  the  New  York 
county  clerk's  office  October  24,  1917,  granting  the  defendants'  motion  for 
a  bill  of  particulars  in  certain  respects  and  as  to  others  denying  the  same. 

Per  Curiam:  The  order  appealed  from  is  modified  by  striking:  from 
item  No.  3  of  the  demand  for  a  bill  of  particulars  the  following:  **  When, 
where  and  in  what  manner  defendants  neglected,  refused  and  failed  to 
manufacture  a  reasonable  quantity  of  said  furniture  and  articles  for  sale;  " 
and  "  when,  where  and  in  what  manner,  and  what  articles  of  furniture 
defendants  neglected,  failed  and  refused  to  bum  in,  stencil,  label  or  brand 
in  a  suitable  manner,  and  to  whom  and  when  large  orders  were  sold  and 
distributed  by  defendants  without  such  imprint,  denoting  that  said  fur- 
niture was  designed  by  plaintiff,  and  the  amount  of  such  orders;  and  the 
names  and  addresses  of  the  persons  giving  such  orders  to  defendants." 
And  by  striking  out  item  5.  And  as  so  modified  affirmed,  without  costs. 
Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  Dowling  and  Shearn,  J  J.  Order 
modified  as  stated  in  opinion,  and  as  modified  affirmed,  without  costs. 
Order  to  be  settled  on  notice.        

RoBA   WuLFP,   Appellant,   v.    Interborouoh   Rapid   Transit  Compant, 

Respondent. 

Appeal  from  an  order  of  the  Supreme  Court,  entered  in  the  New  York 
county  clerk's  office  November  20,  1917,  granting  a  motion  to  resettle 
an  order  setting  aside  a  verdict  and  ordering  a  new  trial. 

Per  Curiam:  The  order  appealed  from  is  modified  by  imposiiig  the 
following  terms  as  conditions  for  the  granting  of  the  resettlement  of  the 
order  desired:  (1)  That  plaintiff  be  allowed  to  discontinue  her  appeal  from 
the  original  order  without  costs;  (2)  that  plaintiff  be  allowed  to  withdraw 
the  papers  heretofore  filed  on  said  appeal  and  that  defendant  return  such 
papers  therein  as  may  have  been  served  on  it,  and  (3)  that  defendant 
pay  for  the  printing  of  plaintiff's  brief  on  the  appeal  from  the  original  order, 
and  of  the  resettled  order  upon  a  new  appeal;  and  as  so  modified  affirmed, 
with  ten  dollars  costs  and  disbursements  to  the  appellant.  Present  — 
Clarke,  P.  J.,  Laughlin,  Scott,  Dowling  and  Shearn,  JJ.  Order  modified 
as  stated  in  opinion,  and  as  modified  affirmed,  with  ten  dollars  costs  and 
disbursements  to  appellant.     Order  to  be  settled  on  notice. 


Matilda  Hotkendorp,  Respondent,  v,  Bradley  Contracting  Company, 

Appellant. 
Negligence  — finding  contrary  to  evidence. 

Appeal  from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff* 
entered  in  the  New  York  ooimty  clerk's  office  January  31,  1917,  upon 
the  verdict  of  a  jury,  and  also  from  an  order  entered  denying  a  motion 
for  a  new  trial. 
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Scott,  J.:  The  plaintiff  seeks  to  recover  damages  for  injuries  resulting 
from  a  fall  caused,  as  it  is  said,  by  a  defect  in  the  plank  pavement  covering 
an  excavation  in  a  street  rendered  necessary  by  the  construction  of  the 
Rapid  Transit  railroad  in  the  city  of  New  York.  The  parties,  by  consent, 
left  the  question  of  the  defendant's  negligence  and  of  plaintiff's  contributory 
negligence  to  the  court,  submitting  to  the  jury  only  the  amount  of  the 
damages.  After  deliberation  the  court  directed  a  verdict  to  be  entered  for 
the  plaintiff  thus  necessarily  holding  that  the  defendant  had  been  guilty 
of  negligence.  This  finding,  as  we  consider,  was  clearly  against  the  evidence. 
{Derby  v.  Degnon-McLean  Contracting  Co.,  112  App.  Div.  324;  affd.,  188 
N.  Y.  631.)  It  follows  that  the  judgment  and  order  appealed  from  must 
be  reversed  and  the  complaint  dismissed,  with  costs  in  this  court  and  the 
court  below.  Clarke,  P.  J.,  Laughlin,  Dowling  and  Sheam,  JJ.,  concurred. 
Judgment  and  order  reversed  and  complaint  dismissed,  with  costs. 


Rebecca  Schraqbb,  an  Infant,  etc.,  by  Bernard  Schrager,  Her  Guardian 
ad  Litem,  Respondent,  v.  Roger  Foster,  Appellant. 

Negligence  —  facts  found  contrary  to  evidence. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  in  the  New  York 
county  clerk's  office  March  27,  1917,  upon  the  verdict  of  a  jury,  and  also 
from  an  order  entered  December  22,  1916,  denying  a  motion  for  a  new  trial. 

Scott,  J. :  The  action  was  for  damages  resulting  from  a  fall  of  an  iron 
chimney-top  from  the  roof  of  a  building  owned  by  defendant.  The  case 
was  submitted  to  the  jury  upon  a  charge  consented  to  by  the  plaintiff  that 
the  latter  could  not  recover  unless  the  jury  found  that  the  injury  was  caused 
by  a  fall  of  the  chimney-top  immediately  from  the  chimney  upon  her. 
Since  the  jury  returned  a  verdict  in  favor  of  the  plaintiff  it  must  have  fotmd 
that  the  chimney-top  did  so  fall.  This  finding  was,  as  we  consider,  directly 
contrary  to  the  physical  facts  established  by  uncontradicted  evidence. 
The  verdict  was  consequently  against  the  weight  of  the  evidence  and  the 
judgment  and  order  appealed  from  must  be  reversed  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event.  Clarke,  P.  J.,  Laughlin, 
Dowling  and  Sheam«  JJ.,  concurred.  Judgment  and  order  reversed,  new 
trial  ordered,  costs  to  appellant  to  abide  event. 


Mentor  Etntre  and  Another,  as  Copartners,  etc.,  Respondents,  v. 
McQuade  Stevedoring  Company,  Appellant. —  Judgment  and  order 
reversed  and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  event, 
on  the  ground  that  the  verdict  was  against  the  evidence.  Present  — 
Clarke,  P.  J.,  Scott,  Smith,  Page  and  Sheam,  J  J. 

Clifford  C.  Moore,  as  Substituted  Trustee,  etc..  Appellant,  v.  Leon 
J.  Garcby  and  Another,  Individually  and  as  Trustees,  etc..  Respondents. — 
Judgment  affirmed,  with  costs.  No  opinion.  Present  —  Clarke,  P.  J., 
Scott,  Smith,  Page  and  Sheam,  JJ. 

Clara  Gabriel,  Appellant,  v.  Wells  &  Newton  Company  of  New 
York,  Respondent. —  Order  reversed,  with  costs,  and  motion  granted  on 
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the  ground  of  the  inadequacy  of  the  verdict.     Present  —  Clarke,  P.  J., 
Scott,  Smith,  Page  and  Sheam,  JJ. 

The  City  op  New  York,  Respondent,  v.  National  Surbtt  Compant 
and  Another,  Appellants. —  Judgment  and  order  affirmed,  with  costs.  No 
opinion.    Present  —  Clarke,  P.  J.,  Scott,  Smith,  Page  and  Sheam,  JJ. 

Maria  B.  Falletta,  as  Administratrix,  etc..  Respondent,  v.  Sixty 
Wall  Street,  Appellant. —  Judgment  and  order  afi&rmed,  with  costs.  No 
opinion.  Present  —  Clarke,  P.  J.,  Scott,  Smith,  Page  and  Sheam,  JJ.; 
Scott  and  Page,  JJ.,  dissented  on  the  ground  that  the  motion  to  dismiss 
the  complaint  at  the  close  of  plaintifiTs  case  for  the  reason  that  it  did  not 
state  a  cause  of  action  should  have  been  granted. 

Irene  Zatulove,  Respondent,  v.  Long  Island  Railroad  Company, 
Appellant. —  Judgment  and  order  affirmed,  with  costs.  No  Opinion.  Pr>es- 
ent  —  Clarke,  P.  J.,  Scott,  Smith,  Page  and  Sheam,  JJ. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Tony  Deliss, 
Appellant. —  Judgment  and  order  affirmed.  No  opinion.  Present  —  Clarke, 
P.  J.,  Scott,  Smith,  Page  and  Sheam,  JJ. 

Eagle  Paper  Box  Company,  Appellant,  v.  Gatti-MgQuade  Compabtt, 
Respondent. —  Determination  affirmed,  with  costs.    No  opinion.     Present 

—  Clarke,  P.  J.,  Scott,  Smith,  Page  and  Sheam,  JJ. 

Amelia  J.  Phillips,  Respondent,  v.  The  City  of  New  York,  Appel- 
lant.—  Judgment  and  order  affirmed,  with  costs.  No  opinion.  Present  — 
Clarke,  P.  J.,  Scott,  Smith,  Page  and  Shearn,  JJ. 

Frank  I.  Phillips,  Respondent,  v.  The  City  of  New  York,  Appellant. 

—  Judgment   and   order  affirmed,   with   costs.    No   opinion.    Present  — 
Clarke,  P.  J.,  Scott,  Smith,  Page  and  Sheam,  JJ. 

George  Jacobben,  as  Administrator,  etc.,  Apx>ellant,'  v.  Interborouoh 
Rapid  Transit  Company,  Respondent. —  Judgment  affirmed,  with  costs. 
No  opinion.    Present  —  Clarke,  P.  J.,  Scott,  Smith,  Page  and  Sheam,  J  J. 

In  the  Matter  of  the  Application  of  John  Gordon,  Appellant,  to  ComjMl 
Payment  of  Assigned  Award,  etc.  (In  the  Matter  of  the  Application  of 
the  City  of  New  York  Relative  to  Acquiring  Title,  etc.,  for  the  Opening 
and  Extending  of  Haviland  Avenue,  etc.)  The  Eqihtablb  Trust  Com- 
pany of  New  York,  Substituted  Trustee,  etc.,  Respondent. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion.    Pteeent 

—  Clarke,  P.  J.,  Laughlin,  Scott,  Dowling  and  Sheam,  JJ. 

John  Cornell,  Appellant,  v.  George  Abeel,  Respondent. —  Order 
affirmed,  with  ten  doUars  costs  and  disbursements.  No  opinion.  Present  — 
Clarke,  P.  J.,  Laughlin,  Scott,  Dowling  and  Sheam,  JJ. 

Ida  Tobias,  an  Infant,  etc..  Appellant,  v.  Harris  Lewis  and  Another, 
Respondents.—  Order  affirmed,  with  ten  doQars  costs  and  disbursements. 
No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  Dowling  and 
Sheam,  JJ. 

Augustus  B.  Piper,  Respondent,  v.  Standard  Knitting  Milia, 
Appellant. —  Order  modified  by  providing  that  in  lieu  of  producing  the 
books  of  the  defendant  which  are  in  the  State  of  Ohio,  the  defendant  may 
produce  a  swom  copy  of  their  contents  which  relate  to  the  matter  specified 
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in  the  order;  and  as  modified  affinned,  without  costs.  No  opinion.  Order 
to  be  settled  on  notice.  Present —  Clarke,  P.  J.,  Laughlin,  Scott,  Dowling 
and  Sheam,  JJ. 

Bertha  Greenberqer,  as  Administratrix,  etc.,  Appellant,  v.  John  B. 
CoYLB,  as  Administrator,  etc.,  Respondent. —  Order  reversed,  with  ten 
dollars  costs  and  disbursements  and  motion  denied,  with  ten  dollars  costs. 
No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  Dowling  and 
Sheam,  JJ. 

Louisa  B.  Dibner,  Respondent,  v.  Gustayb  Cbrf,  Appellant. —  Order 
afi&rmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Present  — 
Clarke,  P.  J.,  Laughlin,  Scott,  Dowling  and  Sheam,  JJ. 

Emil  Lundwall,  Respondent,  v.  Erie  Railroad  Company,  Appellant. — 
Order  reversed  and  motion  granted,  without  costs,  unless  plaintiff  serve  bill 
of  particulars  as  stated  in  order.  No  opinion.  Present  —  Clarke,  P.  J., 
Laughlin,  Scott,  Dowling  and  Sheam,  JJ. 

Genevra  W.  Woodruff,  Respondent,  v.  Oscar  A.  Woodruff,  Appellant, 
Impleaded  with  Another. —  Order  affirmed,  with  ten  dollars  costs  and  dis- 
bursements. No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Scott, 
Dowling  and  Sheam,  JJ. 

BoT  Scouts  of  America,  Appellant,  v.  The  United  States  Boy  Scout, 
Respondent. —  Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted  except  as  to  item  2.  No  opinion.  Present  —  Clarke, 
P.  J.,  Laughlin,  Scott,  Dowling  and  Sheam,  JJ. 

Boy  Scouts  of  America,  Appellant,  v.  The  United  States  Boy  Scout, 
Respondent. —  Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted.  No  opinion.  Order  to  be  settled  on  notice. 
Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  Dowling  and  Sheam,  JJ. 

The  Commercial  Trust  Company  of  New  York,  Respondent,  v. 
William  Bradley,  Appellant.  The  Commercial  Trust  Company  of 
New  York,  Respondent,  v.  William  Bradley  and  Frank  Bradley, 
Appellants. —  Orders  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  Dowling  and 
Sheam,   JJ.;  Sheam,  J.,  dissented. 

Stegeman  Motor  Company  v.  American  Fidelity  Company. — 
Motion  granted,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin, 
Scott,  Dowling  and  Sheam,  JJ. 

Theodore  G.  Peck,  Jr.,  v.  Charles  B.  Toole. —  Motion  granted,  with- 
out costs.    Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  Dowling  and  Sheam,  JJ. 

Ethel  L.  Lowenthal  v.  Henry  Lowenthal. —  Motion  granted,  with 
ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  Dowling  and 
Sheam,  JJ. 

New  York  Cbntral  Railroad  Company  v.  De  Winter  &  Company. 
—  Motion  denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin, 
Scott,  Dowling  and  Sheam,  JJ. 

Augustin  Led  with  v.  David  S.  Flynn. —  Motion  granted,  with  ten 
dollars  costs.  Present  —  Clarke,  P.  J.  Laughlin,  Scott,  Dowhng  and 
Sheam,  JJ. 
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In  the  Matter  of  the  Application  of  the  Lodge  Principle  and  Civii^itt 
AND  New  Salernitana  Society,  Order  Sons  of  Italy,  Inc. —  Motion 
granted  unless  appellant  complies  with  terms  of  order.  Present  —  Qarke* 
P.  J.,  Laughlin,  Scott,  Dowling  and  Shearn,  JJ. 

Adolph  Verstondbg  v.  Ludwig  Beck  and  Another.  Frbdericka 
Verstondeg  v.  Ludwig  Beck  and  Another. —  Motions  denied,  with  ten 
dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  DowHiig  and 
Shearn,  JJ. 

The  People  op  the  State  of  New  York  v.  McKinley  Rbamt  and 
Contracting  Company. —  Motion  granted  miless  appellant  complies 
with  terms  of  order.  Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  Dowling  and 
Shearn,  JJ. 

John  A.  Kingsbury  v.  Jeremiah  O'Neill. —  Motion  granted  unless 
appellant  complies  with  terms  of  order.  Present  —  Clarke,  P.  J.,  Laughlin, 
Scott,  Dowhng  and  Shearn,  JJ. 

Robert  G.  Eraser  v.  Lillian  P.  Fraber. —  Motion  granted,  without 
costs.    Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  Dowling  and  Shemn,  JJ. 

Adam  Wiener  v.  Mutual  Life  Insurance  Company. —  Application 
denied,  with  ten  doUars  costs.  Order  signed.  Present  —  Clarke,  P.  J., 
Laughlin,  Scott,  Dowling  and  Shearn,  JJ. 

Herman  Sacks  and  Another  v.  May  H.  Mills. —  Motion  denied,  with 
ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  Dowling  and 
Sheam,  J  J. 

Maurice  Katz  v.  Louis  Silberman. —  Application  denied,  with  ten 
dollars  costs,  and  stay  vacated.  Order  signed.  Present  —  Clarke,  P.  J., 
Laughlin,  Scott,  Dowling  and  Sheam,  JJ. 

Edmund  J.  Tinbdale  v.  John  Michel. —  Application  denied,  with  ten 
dollars  costs,  and  stay  vacated.  Order  signed.  Present  —  Clarke,  P.  J., 
Laughlin,  Scott,  Dowling  and  Sheam,  JJ. 

Maxwell  Haack  v.  Jean  Bry  Import  Company. —  Application  denied, 
with  ten  dollars  costs.  Order  signed.  Present  —  Clarke,  P.  J.,  Laughlin. 
Scott,  Dowling  and  Sheam,  JJ. 

Monroe  Stern  v.  Dante  Cigar  Manufacturing  Company. —  Applica- 
tion denied,  with  ten  dollars  costs,  and  stay  vacated.  Order  signed.  Present 
—  Clarke,  P.  J.,  Laughlin,  Scott,  Dowling  and  Sheam,  JJ. 

Guaranty  Trust  Company  v.  Second  Avenue  Railroad  Company. — 
Motion  denied.  Present  —  Clarke,  P.  J.,  Laughlin,  Sooft,  Dowling  and 
Sheam,  JJ. 

West  End  Theatre  Syndicate  v.  Lee  Shubert. —  Motion  denied,  with 
ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  Dowling  and 
Sheam,  JJ. 

Martin  Rothbarth  and  Others  v.  Felix  Herzfeld  and  Others. — 
Motion  granted,  question  certified.  Present  —  Clarke,  P.  J.,  Laughlin, 
Scott,  Dowling  and  Sheam,  JJ. 

Kielbert  Construction  Company  v.  Edward  Frby  and  Another. — 
Motion  denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughim, 
Scott,  Dowling  and  Sheam  JJ. 
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William  M.  O'Connor  v.  The  City  op  New  York. —  Motion  granted; 
order  resettled.  Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  Dowling  and 
Sheam,  JJ. 

The  People  op  the  State  op  New  York  ex  rel.  Stephen  W.  Johnson, 
V.  Warden  and  ICeeper,  etc.  John  D.  Moore  v.  Warden  and  Keeper, 
etc.  Margaret  T.  J.  Curley  v.  Warden  and  Keeper,  etc.  Sean 
Conway  v.  Warden  and  Keeper,  etc. —  Motions  denied.  Present  — 
Clarke,  P.  J.,  Laughlin,  Scott,  Dowling  and  Sheam,  JJ. 

Hoisting  Machinery  Company  v.  Federal  Terra  Cotta  Company. — 
Motion  denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin, 
Scott,  Dowling  and  Sheam,  JJ. 

Isaac  Lowenfeld  and  Others  v.  U.  S.  Fidelity  and  Guaranty  Com- 
pany.—  Motion  for  reargument  denied;  motion  for  leave  to  appeal  granted. 
Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  Dowling  and  Sheam,  J  J. 

Commercial  Trust  Company  v.  William  Bradley.  Commercial 
Trust  Company  v.  William  Bradley  and  Frank  Bradley. —  Motions 
denied.     Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  Dowling  and  Sheam,  JJ. 

Saul  E.  Rogers,  as  Receiver,  v.  Edward  K.  Baird. —  Application 
denied,  with  ten  dollars  costs.  Order  signed.  Present  —  Clarke,  P.  J., 
Laughlin,  Scott,  Dowling  and  Sheam,  JJ. 

Frances  Feuer,  an  Infant,  etc..  Appellant,  v.  George  Bechman, 
Respondent. —  Judgment  affirmed,  with  costs.  No  opinion.  Present  — 
Clarke,  P.  J.,  lAUghlin,  Scott,  Dowling  and  Sheam,  JJ. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Charles 
Cunningham,  Appellant. —  Judgment  affirmed.  No  opinion.  Present  — 
Clarke,  P.  J.,  Laughlin,  Scott,  Dowling  and  Sheam,  JJ. 

Hugh  H.  Jones,  Appellant,  v.  Daniel  P.  Bergheimer,  Respondent. — 
Judgment  affirmed,  with  costs.  No  opinion.  Present  —  Clarke,  P.  J., 
Laughlin,  Scott,  Dowling  and  Sheam,  JJ. 

In  the  Matter  of  the  Transfer  Tax  upon  the  Estate  of  Euza  S. 
Kernochan,  Deceased.  The  Comptroller  of  the  State  op  New  York, 
Appellant;  Neilbon  Winthrop  and  Others,  as  Executors,  etc.,  Respondents. 
—  Order  affirmed,  with  costs.  No  opinion.  Present  —  Clarke,  P.  J., 
Laughlin,  Scott,  Dowling  and  Sheam,  JJ. 

In  the  Matter  of  the  Application  of  The  Pubuc  Service  Commission 
FOR  THE  First  District  of  the  State  of  New  York,  etc..  Respondent,  etc. 
New  Amsterdam  Gas  Company,  Appellant. —  Order  affiLrmed,  with  ten 
dollars  costs  and  disbursements.  No  opinion.  Present  —  Clarke,  P.  J., 
Laughlin,  Scott,  DowHng  and  Sheam,  JJ. 

Edward  Clark,  Respondent,  v.  Variety,  Inc.,  Appellant. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements,  with  leave  to  defendant 
to  withdraw  demurrer  and  to  answer  on  payment  of  costs  in  this  court  and 
in  the  court  below.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin, 
Scott,  Dowling  and  Sheam,  JJ. 

Anna  Howard  Shaw,  Appellant,  v.  The  Lehigh  Valley  Railroad  Com- 
pany and  Others,  Respondents. —  Judgment  and  order  affirmed,  with  costs. 
No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  Dowling  and  Sheam,  JJ. 
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Seffib  a.  Prior,  Appellant,  v.  New  York  Railways  Company,  Respond- 
ent.—  Judgment  and  order  affirmed,  with  costs.  No  opinion.  Present  — 
Clarke,  P.  J.,  Laughlin,  Scott,  Dowling  and  Sheam,  J  J. ;  Sheam,  J.,  dissented. 

Albert  Jones,  Resiwndent,  v.  Rodoers  &  Hagerty,  Inc.,  Appellant. — 
Judgment  and  order  reversed  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event,  on  the  ground  that  the  verdict  with  respect  to  defendant's 
negligence  and  plaintiff's  freedom  from  contributory  negligence  is  against 
the  weight  of  the  evidence.  Present  —  Clarke,  P.  J.,  Laughlin,  Soott, 
Dowling  ttnd  Sheam,  JJ. 

J.  Monroe  Coleman,  Respondent,  v.  Abraham  Stein,  Appellant. — 
Judgment  affirmed,  with  costs.  No  opinion.  Present  —  Clarke,  P.  J., 
Laughlin,  Scott,  Dowling  and  Sheam,  JJ. 

Eastern  Asphalt  Paving  Company,  Appellant,  v.  The  Ctty  of  New 
York,  Respondent. —  Judgment  and  order  affirmed,  with  costs.  No 
opinion.    Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  Dowling  and  Sheam,  JJ. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Joseph  Delus, 
Appellant. —  Judgment  affirmed.  No  opinion.  Present  —  Clarke,  P.  J., 
Laughlin,  Scott,  Dowling  and  Sheam,  JJ. 

William  Braxjn,  Respondent,  v.  Maab  &  Waldstein  Company, 
Appellant. —  Judgment  and  order  affirmed,  with  costs.  No  opinion. 
Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  Dowling  and  Sheam,  JJ. 

Eric  G.  Carlson  and  Another,  as  Administrators  de  Bonis  Non,  etc., 
Respondents,  v.  Oun  J.  Stephens,  Inc.,  and  Another,  Appellants. —  Judg^ 
ment  and  order  affirmed,  with  costs.  No  opinion.  Present  —  Clarke, 
P.  J.,  Laughlin,  Scott,  Dowling  and  Sheam,  JJ. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Barnett 
Smorack,  Appellant. —  Judgment  and  order  affimaed.  No  opinion.  Present 
—  Clarke,  P.  J.,  Laughlin,  Scott,  Dowling  and  Sheam,  JJ. 

Margaret  J.  Miller,  Respondent,  v.  The  Coney  Island  and  Brooklyn 
Railroad  Company,  Appellant. —  Judgment  and  order  affirmed,  with 
costs.  No  opinion.  Present^ —  Clarke,  P.  J.,  Laughlin,  Scott,  DowUng 
and  Sheam,  JJ. 

Samuel  E.  Robinson  v.  Hattie  E.  Rodgbrs. —  Motion  to  dismiss  appeal 
granted,  with  ten  dollars  costs,  unless  appellant  procure  appellant's  points 
to  be  filed  on  or  before  the  28th  day  of  December,  1917.  Present  —  Clarke, 
P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  J  J. 

George  O.  Lord  v.  United  States  Transportation  Company. — 
Motion  granted,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Smith  and  Page,  JJ. 

George  0.  Lord  v.  United  States  Transportation  Company. — 
Motion  granted,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Smith  and  Page,  JJ. 

Caesar  Francini  v.  G.  P.  Sherwood  and  Company. —  Application 
denied,  with  ten  dollars  costs.  Order  signed.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Smith  and  Page,  JJ. 

Anne  Weinus  v.  J.  Lewis  Weinburg. —  Application  grants.  Order 
signed.    Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 
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Joseph  G.  Kessler  v.  Eastern  Zinc  Refining  Company. —  Applioa- 
tion  denied,  with  ten  dollars  costs.  Stay  vacated.  Order  signed.  P^sent 
—  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 

Rebecca  Mater  v.  Arthur  Rothstein. —  Application  denied,  with 
ten  dollars  costs.  Order  signed.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Smith  and  Page,  JJ. 

Sophie  R.  H.  Levy  v.  Commercial  Trust  Company. —  Application 
denied,  with  ten  dollars  costs.  Order  signed.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Smith  and  Page,  JJ. 

Mark  Fribdner  v.  Jacob  Schenck. —  Application  denied,  with  ten 
dollars  costs.  Order  signed.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling, 
Smith  and  Page,  JJ. 

Walter  C.  Noyes  v.  First  National  Bank  op  New  York. —  Motion 
granted.    Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 

M.  WiTMARK  &  Sons  v.  Hall-Berwin  Company. —  Motion  for  stay 
granted.  Order  to  be  settled  on  notice.  Present  —  Clarke,  P.  J.,  Tiaughlin, 
Dowling,  Smith  and  Page,  JJ. 

M.  WiTMARK  &  Sons  v.  Hall-Bbrwin  Company. —  Motion  granted; 
question  certified.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith 
and  Page,  JJ. 

.  Abraham  Frankenbbrg  v.  Samuel  Perlman. — Motion  granted;  ques- 
tion certified.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and 
Page,  JJ. 

W.  H.  McElwain  Company  v.  Luigi  Primayera. —  Motion  denied, 
with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith 
and  Page,  JJ. 

Henry  B.  Slayback  v.  Howard  T.  Alexander. —  Motion  denied. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 

In  the  Matter  of  George  H.  Hopper,  Deceased. —  Motion  denied,  with 
ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and 
Page,  JJ. 

Helburn  Thompson  Company  y.  All  American  Mercantile  Com- 
pany.—  Motion  granted.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling, 
Smith  and  Page,  JJ. 

The  People  of  the  State  of  New  York  ex  rel.  John  J.  Murtha  v. 
Burdette  G.  Lewis. —  Motion  denied,  with  ten  dollars  costs.  Present  — 
Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 

Robert  Holmes  v.  Emily  L.  Jones. —  Motion  denied,  with  ten  dollars 
costs.    Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 

Four  Hundred  and  Sixty-one  Eighth  Avenue  Company  v.  Childs 
Company.  Metropolitan  Life  Insurance  Company  v.  Childs  Com- 
pany.—  Motion  denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Smith  and  Page,  JJ. 

George  Jacobsbn  v.  Interborough  Rapid  Transit  Company. —  Motion 
denied,  with  ten  dollars  costs.  Present  —  Clarke.  P.  J.,  Laughlin,  Dowling, 
Smith  and  Page,  JJ. 

App.  Div.— Vol.  CLXXXI.        59 
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DoBOTHT  Dale  v.  Mibror  Films. —  Motion  denied,  with  ten  doDan 
oosts.    Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  P&ee,  JJ. 

Db  Lancet  T.  Smith  v.  Winder  E.  Goldsbobough. —  Motion  denied, 
with  ten  dollars  oosts.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowlinfi:,  Smith 
and  Page,  JJ. 

James  Ltnch  v.  John  T.  O'Reilly. —  Motion  denied,  with  ten  doOan 
costs.    Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  J  J. 

Lawrence  E.  Brown  v.  Charles  A.  Robinson. —  Motion  for  stay 
granted  as  to  so  much  of  the  judgment  as  provides  that  the  instnunents 
referred  to  be  directed  to  be  delivered  up  and 'canceled  upon  their  d^vety 
to  the  clerk  of  the  Supreme  Court,  to  be  held  pending  the  appeal  to  the 
Court  of  Appeals  to  abide  the  result  of  said  appeal.  Order  to  be  settled 
on  notice.    Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 

Joseph  Leifer  v.  Meter  S.  Scheinman. —  Motion  denied,  with  ten 
dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and 
Page,  JJ. 

W.  H.  McElwain  Company  v.  Luigi  Primavbra. —  Motion  granted. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 

In  the  Matter  of  Fred  P.  French  and  Another. —  Motion  denied,  with 
ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and 
Page,  JJ. 

Anselno  Belotti  v.  Andrew  Bickhardt  and  Another. —  Motion  denied, 
with  leave  to  renew  as  stated  in  order.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Smith  and  Page,  JJ. 

John  A.  Kingsbury  v.  Albert  Joskebs. —  Motion  granted,  with  ten 
dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and 
Page,  JJ. 

Emily  A.  Babnum,  Appellant,  v.  Fayette  S.  Barnttm,  Respondent. — 
Judgment  affirmed.  No  opinion.  Present  —  Ckurke,  P.  J.,  Scott,  Smith, 
Page  and  Sheam,  JJ. 

Frederick  W.  Wehrum,  Respondent,  v.  Charles  V.  Wehrum,  Indi- 
vidually and  as  Executor,  etc.,  and  Others,  Appellants,  Impleaded  with 
Others. —  Judgment  affirmed,  with  costs,  on  opinion  of  Page,  J.,  in  Wekrum 
V.  Wehrum  (179  App.  Div.  814).  Present  —  Clarke,  P.  J.,  Scott,  Smith, 
Page  and  Sheam,  JJ. 

Henry  H.  Jackson,  Respondent,  v.  Edith  A.  Mohrmann  and  Others, 
Impleaded  with  Jnuns  Blauner,  as  Trustee,  etc..  Appellant. —  Judgment 
affirmed,  with  costs.  No  opinion.  Present  —  Clarke,  P.  J.,  Scott,  Smith, 
Page  and  Sheam,  JJ. 

Juuus  Blauner,  as  Tmstee  in  Bankmptcy  of  the  Estate  of  Nathan 
Reisler,  a  Bankmpt,  Appellant,  v.  Max  Schein  and  Others,  Impleaded 
with  Henry  H.  Jackson,  Respondent. —  Judgment  affirmed,  with  costs. 
No  opinion.    Present  —  Clarke,  P.  J.,  Scott,  Smith,  Page  and  Sheam,  JJ. 

John  A.  Blair,  Respondent,  v.  Turbo-Electbic  Construction  Com- 
pany and  Others,  Impleaded  with  Howard  R.  Bayne,  Appellant. —  Judg- 
ment affirmed,  with  oosts.  No  opinion.  Present  —  Clarke,  P.  J.,  Scott, 
Smith  and  Sheam,  JJ. 
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Emma  Hall,  Individually  and  as  Administratrix,  etc..  Appellant,  v. 
Robert  McGullt,  Respondent. —  Judg:ment  affirmed,  with  costs.  No 
opinion.    Present  —  Clarke,  P.  J.,  Scott,  Smith,  Page  and  Sheam,  JJ. 

Gbobob  H.  Wtckoff,  Appellant,  v.  G.  S.  Alexandsr  &  Co.,  Inc., 
Respondent. —  Judgment  and  order  affirmed,  with  costs.  No  opinion. 
Present  —  Clarke,  P.  J.,  Scott,  Smith,  Page  and  Sheam,  JJ. 

Keban  M.  Horan,  Respondent,  v.  Commercial  Advertiser  Asso- 
ciation, Appellant. —  Order  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  motion  granted,  with  ten  dollars  costs,  on  authority  of  WUliams 
V.  N,  K.  Herald  Co.  (165  App.  Div.  629).  Present  —  Clarke,  P.  J.,  Scott, 
Smith,  Page  and  Sheam,  JJ.;  Smith  and  Sheam,  JJ.,  dissented. 

Hugh  M.  Creiqhton,  Appellant,  v.  Commercial  Advertiser  Asso- 
ciation, ResiHDndent. —  Judgment  affiirmed,  with  costs.  No  opinion. 
Present  —  Clarke,  P.  J.,  Scott,  Smith  and  Page,  JJ. 

Daniel  T.  Garrie,  Appellant,  v.  Miguel  E.  de  Agubro,  as  President 
of  the  CoNsouDATBD  Stock  Exchange  of  New  York,  etc.,  Respondent. — 
Judgment  affirmed,  with  costs.  No  opinion.  Present  —  Clarke,  P.  J., 
Scott,  Smith,  Page  and  Sheam,  JJ.;  Page,  J.,  dissented. 

Richard  Bloch,  Respondent,  v.  Bert  N.  Marcus,  Appellant.  Richard 
Bloch,  Respondent,  v.  Bert  N.  Marcus,  Appellant. —  Orders  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Present  —  Clarke, 
P.  J.,  Scott,  Smith,  Page  and  Sheam,  JJ. 

Lbona  Holding  Corporation,  Respondent,  v.  Ernest  A.  Bigelow 
and  Another,  Appellants. —  Judgment  affirmed,  with  costs,  on  opinion  of 
Page,  J.,  on  former  appeal  (176  App.  Div.  500).  Present  —  Clarke,  P.  J., 
Scott,  Smith  and  Page,  JJ. 

The  New  Tork  Central  Railroad  Company,  Appellant,  v.  The  City 
OP  New  Tork,  Respondent. —  Judgment  affirmed,  with  costs.  No  opinion. 
Present  —  Clarke,  P.  J.,  Scott,  Smith,  Page  and  Sheam,  JJ. 

Frederick  A.  Braun,  Respondent,  v.  Borden's  Condensed  Milk 
Company,  Appellant,  Impleaded  with  Others. —  Judgment  and  order 
affirmed,  with  costs.  No  opinion.  Present  —  Clarke,  P.  J.,  Scott,  Smith, 
Page  and  Sheam,  JJ. 

Nora  Healy,  Respondent,  v.  New  Tork  Ophthalmic  Hospital,  Appel- 
lant.—  Judgment  and  order  affirmed,  with  costs.  No  opinion.  Present 
—  Clarke,  P.  J.,  Scott,  Smith,  Page  and  Sheam,  JJ. 

Margaret  L.  Varick,  as  Executrix,  etc..  Respondent,  v.  Mary  J. 
HiGGiNS,  Individually  and  as  Executrix,  etc..  Impleaded  with  Margaret 
Burke,  Appellant. —  Judgment  affirmed,  with  costs.  No  opinion.  Pres- 
ent —  Clarke,  P.  J.,  LAUghlin,  Dowling,  Smith  and  Page,  JJ. 

Livingston  Radiator  and  Manufacturing  Company,  Appellant,  v. 
Morton  Truck  and  Tractor  Company,  Respondent. —  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  Present  —  Clarke,  P.  J.,  LAUghlin, 
DowUng,  Smith  and  Page,  JJ. 

In  the  Matter  of  Margaret  T.  Schley,  Deceased. —  Decree  affirmed, 
with  costs.  No  opinion.  Present  —  Clarke,  P.  J.,  LAUghlin,  Dowling, 
Smith  and  Page,  JJ. 
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In  the  Matter  of  the  Transfer  Tax  upon  the  Estate  of  Samuel  Foster 
Paul,  Deceased.  The  Comptroller  of  the  State  of  New  York,  Appel- 
lant; Ernestine  Fountain  Paul,  Respondent. —  Order  affirmed,  with  t«i 
dollars  costs  and  disbursements.  No  opinion.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Smith  and  Page,  JJ. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Jbre  Moray, 
Appellant. —  Judgment  and  order  affirmed.  No  opinion.  Present  — 
Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 

Frank  X.  Barrett,  Respondent,  v.  The  Connecticut  General  Life 
Insurance  Company  of  Hartford,  Connecticut,  Appellant. —  Detetr- 
mination  affirmed,  with  costs.  No  opinion.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Smith  and  Page,  JJ.;  Dowling,  J.,  dissented  and  voted 
for  reversal  and  reinstatement  of  verdict.     (See  181  App.  Div.  892.) 

William  Delve,  Resi)ondent,  v.  Joseph  M.  Devere,  Appellant. — 
Determination  affirmed,  with  costs,  and  judgment  absolute  ordered  on 
defendant's  stipulation.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Smith  and  Page,  JJ.;  Smith,  J.,  dissented. 

Joseph  Prem,  Appellant,  v.  Charles  C.  Shay,  as  President,  etc.,  and 
Another,  Respondents. —  Judgment  affirmed,  with  costs.  No  opinion. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 

William  A.  Johnston,  Respondent,  v.  Exhibitors  Trade  Review, 
Inc.,  Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements, 
with  leave  to  defendant  to  withdraw  demurrer  and  to  answer  on  payment 
of  costs.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith 
and  Page,  JJ. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  Proceedings 
of  Benjamin  Blossom  and  John  N.  Blair,  as  Testamentary  Trustees 
under  the  Will  of  Minnie  P.  C.  Blossom,  Deceased,  Appellants.  American 
Surety  Company  and  Others,  Respondents. —  Decree  affirmed,  with  costs. 
No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and 
Page,  JJ. 

David  Harris,  Appellant,  v.  Walker  M.  Levett  Company,  Respondent. 

—  Determination  affirmed,  with  costs,  and  judgment  absolute  ordered  for 
defendant  on  stipulation.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Smith  and  Page,  JJ.;  Clarke,  P.  J.,  dissented. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Samuel  Abels, 
Appellant. —  Judgment  affirmed.  No  opinion.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Smith  and  Page,  JJ. 

Frederick  Boehm,  Ltd.,  of  London,  England,  Respondent,  v.  Port 
Morris  Chemical  Works,  Inc.,  Appellant. —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.  No  opinion.  Present  —  Clarke,  P.  J.. 
Laughlin,  Dowling,  Smith  and  Page,  JJ. 

The  People  of  the  State  of  New  York  ex  rel.  Bbw  Line  Railway 
Corporation,  Appellant,  v.  Lawson  Purdy  and  Others,  as  Commissioners 
of  Taxes  and  Assessments  of  the  City  of  New  York,  Respondents. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.     No  opinion.     Present 

—  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 


Digitized  by 


Google 


Cases  Reported  with  Brief  Syllabi.  933 

App.  Div.]  First  Department,  December,  1917. 

Chautauqua  Planing  Mill  Company,  Respondent,  v.  North  Side 
Bank  of  Brooklyn  and  Another,  Appellants,  Respondents,  Impleaded 
with  Others. —  Judgment  affirmed,  with  costs.  No  opinion.  Present  — 
Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  JJ-;  Laughlin  and 
Page,  JJ.,  dissented  on  dissenting  opinion  in  Standard  Sand  &  Gravel  Co. 
V.  CUy  of  New  York  (172  App.  Div.  80). 

Rose  Leslie,  Respondent,  v.  Charles  Dillingham,  Appellant. —  Judg- 
ment and  order  reversed  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event,  unless  plaintiff  stipulates  to  reduce  verdict  to  13,500;  in 
which  event,  judgment  as  so  modified  and  order  affirmed,  without  costs. 
No  opinion.  Order  to  be  settled  on  notice.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Smith  and  Page,  JJ. 

Tashjian  Carpet  Cleaning  Company,  Inc.,  Respondent,  v.  Pierre 
Warny  and  Another,  Appellants,  Impleaded  with  Another. —  Judgment 
affirmed,  with  costs.  No  opinion.  Present  —  Clarke,  P.  J.,  LaughUn, 
Dowling,  Smith  and  Page,  JJ. 

Stanley  Brown,  an  Infant,  etc..  Respondent,  v.  Nicholas  Escalante 
Bates,  Appellant.  Willis  W.  Brown,  Respondent,  v.  Nicholas 
Escalante  Bates,  Appellant. —  Judgment  and  order  reversed  and  new 
trial  ordered,  with  costs  to  appellant  to  abide  event,  on  the  ground  that 
the  verdict  was  against  the  weight  of  evidence  and  for  errors  in  the  charge, 
to  which  defendant  took  exception.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Smith  and  Page,  JJ. 

Herman  Oppenheimer,  Respondent,  v.  Herman  Curibl,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements;  date  of  exami- 
nation to  be  fixed  in  order.  No  opinion.  Order  to  be  settled  on  notice. 
Present  —  Scott,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 

Gabriel  A.  Bobrick,  Respondent,  v.  David  Mackenzie,  Defendant. 
Second  National  Bank  op  Hobokbn,  Appellant. —  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  No  opinion.  Present  —  Scott, 
Laughlin,  Dowling,  Smith  and  Page,  JJ. 

The  City  op  New  York,  Respondent,  v.  The  New  York  and  South 
Brooklyn  Ferry  and  Steam  Transportation  Company,  Defendant, 
Impleaded  with  Francis  H.  Bergen,  Appellant. —  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  No  opinion.  Present  —  Scott, 
Laughlin,  Dowling,  Smith  and  Page,  JJ. 

Wiluam  C.  Eckerson  and  Others,  as  Committee  of  the  Person  and 
Estate  of  Sophia  Eckerson,  an  Incompetent,  Appellants,  v.  Edith  C. 
Eckerson,  as  Executrix,  etc.,  and  Individually,  Respondent. —  Order 
reversed,  with  ten  dollars  costs  and  disbursements,  and  motion  denied,  with 
ten  dollars  costs,  and  order  for  examination  modified  as  stated  in  order. 
No  opinion.     Present  —  Scott,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 

Nellie  Silberstein,  Appellant,  v.  Gerson  Silbbrstein,  Respondent. 
—  Order  reversed,  with  ten  dollars  costs  and  disbursements,  and  motion 
granted  to  the  extent  of  five  dollars  a  week  alimony  and  one  hundred 
dollars  counsel  fee.  No  opinion.  Order  to  be  settled  on  notice.  Present  — 
Scott,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 
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Nellie  J.  Schwab,  Respondent,  v.  Hbnrt  £.  Schwab,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Present  —  Scott,  Laughlin,  DowUng,  Smith  and  Page,  JJ. 

The  Farmers' Loan  and  Trust  Company,  as  Trustee,  etc..  Appellant, 
v.  Mary  A.  Barnard  Waqstaff  and  Others,  Appellants,  Impleaded  with 
Mary  G.  Shelly,  Respondent,  and  Others. —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.  No  opinion.  Present  —  Scott,  Laughlin, 
Dowling,  Smith  and  Page,  JJ.;  Scott  and  Smith,  JJ.,  dissented. 

Ferd  G.  Huston,  Respondent,  v.  Samuel  Cohen,  Appellant.  Fkrd 
G.  Huston,  Respondent,  v.  Samuel  Cohen,  Appellant. —  Orders  aflBrmed. 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Present  —  Soott, 
Laughlin,  Dowling,  Smith  and  Page,  JJ. 

Joseph  Shames,  Respondent,  v.  William  M.  Barrett,  as  President  of 
the  Adams  Express  Company,  Appellant. —  Determination  affirmed,  with 
ten  dollars  costs  and  disbursements.  No  opinion.  Present  —  Soott, 
Laughlin,  Dowling,  Smith  and  Page,  JJ. 

Hermann  E.  Goldbchmidt,  Respondent,  v.  Town  of  Arcadia,  Appel- 
lant. —  Order  reversed  and  motion  granted.  No  opinion.  Present  —  Soott, 
Laughlin,  Dowling,  Smith  and  Page,  JJ. 

In  the  Matter  of  the  Application  for  Letters  of  Administration  with  the 
Will  Annexed  of  the  Goods,  Chattels  and  Credits  Left  Unadministered 
of  Thomas  Mook,  Deceased.  Jennie  D.  Mook,  Appellant;  Harry  C. 
Williams,  Administrator,  etc.,  Respondent. —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.  No  opinion.  Present  —  Soott,  Laughlin, 
Dowling,  Smith  and  Page,  JJ. 

Fbls  a  Company,  Respondent,  v.  Phiuppine  Veqetablb  Oil  Company, 
Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.    Present  —  Scott,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 

Charles  Brock,  Suing  for  Himself  as  a  Stockholder  of  the  Anthony 
ft  ScoviLL  Company,  and  on  Behalf  of  Said  Company,  and  All  Other 
Stockholders,  etc..  Appellant,  v.  Ruel  W.  Poor  and  Others,  Respondents. 
—  Order  reversed,  with  ten  dollars  costs  and  disbursements,  and  motion 
granted.  No  opinion.  Present  —  Scott,  Laughlin,  Dowling,  Smith  and 
Page,  JJ. 

The  People  of  the  State  of  New  Tork  ex  rel.  Joseph  Cerzobie, 
Relator,  v.  The  Warden  of  the  New  York  County  Penitentiary, 
Defendant.  The  People  of  the  State  of  New  York,  Appellant. —  Order 
modified  by  directing  the  discharge  of  the  prisoner.  No  opinion.  Order 
to  be  settled  on  notice.  Present — Scott,  Laughlin,  Dowling,  Smith  and 
Page,  JJ. 

Horace  D.  Newson,  Appellant,  v.  Hoggbon  Brothers,  Respondent. — 
Order  modified  by  requiring  plaintiff  to.  state  the  value  of  his  services  in 
detail,  instead  of  the  value  of  each  item  thereof,  and  as  modified  affirmed, 
with  ten  dollars  costs  and  disbursements  to  respondent.  No  opinbn. 
Order  to  be  settled  on  notice.  Present  —  Scott,  Laughlin,  Dowling,  Smith 
and  Page,  JJ. 

In  the  Matter  of  the  Application  of  James  C.  Thomas,  Jr.,  Respondent, 
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for  an  Examination  of  the  Ballots  Cast  in  the  Ck)unty  of  New  York  for 
the  Oifioe  of  Alderman  of  the  Twentynsixth  Aldermanic  District  of  the 
City  of  New  York.  Frank  Mullbn,  Appellant. —  Order  affirmed,  with 
ten  dollars  costs  and  disbmnements.  No  opinion.  Present  —  Scott, 
Laughlin,  Dowling,  Smith  and  Page,  JJ. 

Kings  County  LiaHTiNO  Company,  Appellant,  v.  Eoburt  E.  Woodbuby, 
as  Attomey^eneral  of  the  State  of  New  York,  and  Another,  Impleaded 
with  Oscar  S.  Straus  and  Others,  Composing  the  Public  Service  Com- 
mission for  the  First  District  of  the  State  of  New  York,  Respondents. —  Order 
modified  as  stated  in  order  and  as  modified  affirmed,  with  ten  dollars  costs 
and  disbursements  to  respondent.  No  opinion.  Present  —  Scott,  LaughUn, 
Dowling,  Smith  and  Page,  JJ. 

Henry  Zimmsrman,  Appellant,  v.  Empire  Mortgaqb  Company,  Respond- 
ent.—  Order  reversed,  with  ten  doUars  costs  and  disbursements,  and  motion 
denied,  with  ten  dollars  costs,  and  order  f or  escamination  reinstated;  date 
of  examination  to  be  fixed  in  order.  No  opinion.  Present  —  Scott, 
Laughlin,  Dowling,  Smith  and  Page,  JJ.    Order  to  be  settled  on  notice. 

Jacob  Gottubb,  Respondent,  v.  Nbw  England  Panama  Hat  Company, 
Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements; 
date  of  examination  to  be  fixed  in  order.  No  opinion.  Present  —  Scott, 
Laughlin,  Dowling,  Smith  and  Page,  J  J.    Order  to  be  settled  on  notice. 

Sidney  Ash,  Respondent,  v.  Unttbd  Toilet  Goods  Company,  Appel- 
lant.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.    Present  —  Scott,  Laughlin,  DowUng,  Smith  and  Page,  JJ. 

In  the  Matter  of  the  Application  of  Max  Schwarz,  Respondent,  v. 
Joseph  Rosenthal,  Appellant,  Impleaded  with  Another. —  Order  reversed, 
with  ten  dollars  costs  and  disbursements,  and  motion  granted,  with  ten 
dollars  costs,  on  authority  of  Matter  of  ScMotterer  (106  App,  Div.  115) 
and  MaUer  of  Moto  Bloc  ImpoH  Co,,  No,  1  (140  id.  532).  Present  — 
Scott,  Laughlin,  DowUng,  Smith  and  Page,  JJ. 

Cuban-American  Telephone  and  Telegraph  Company,  Respondent, 
V.   G.    Musso    Company,    a    Corporation,    and     Giuseppe  Mubbo   and 
Another,  Individually  and  as   Directors  and  Officers,  etc..   Appellants. — 
Order  affirmed,  with  ten  dollars   costs  and    disbursements.    No  opinion. 
Present  —  Scott,  Laughlin,  Dowlng,  Smith  and  Page,  JJ. 

Jane  L.  Couqblin,  Appellant,  v.  Jennie  Crocker  Whitman,  Respond- 
ent. Joseph  Couohun,  Appellant,  v.  Jennie  Crocker  Whitman,  Respond- 
ent.—  Orders  modified  so  as  to  provide  that  plaintiffs  shall  be  precluded 
from  giving  evidence  as  to  the  vicious  character  of  the  dog  except  with 
respect  to  the  items  contained  in  the  amended  bill  of  particulars,  with  leave 
to  plaintiffs  at  any  time  before  trial  to  serve  further  bills  of  particulars  as 
to  said  allegation  of  vicious  propensities,  in  which  case  plaintiffs  may  give 
evidence  with  respect  to  the  statements  contained  in  such  further  amended 
bill  of  particulars;  and  as  so  modified  affirmed,  with  ten  dollars  costs  and 
disbursements  to  appellants.  No  opinion.  Order  to  be  settled  on  notice. 
Present  —  Scott,    LaughUn,  Dowling,  Smith  and  Page,  J  J. 

Jacob   Brender,   as  Administrator,   etc..   Appellant,   v.   New   Tork» 
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Ontabio  and  Western  Railway  Company,  Respondent. —  Order  afBrmed* 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Present  —  Scott, 
Laughlin,  Dowling,  Smith  and  Pa^e,  JJ. 

OscAB  Bamberger  and  Another,  Appellants,  v.  Robert  C.  Bkau 
Respondent.  Abbaham  L.  Meyeb,  Appellant,  v.  Robebt  C.  Beal,  Respond- 
ent.—  Orders  affirmed,  with  ten  dollars  costs  and  disbwsements;  dat«  of 
examination  to  be  fixed  in  order.  No  opinion.  Orders  to  be  settled  on 
notice.    Present  —  Scott,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 

Alexandeb  Jutkovitz,  Respondent,  v.  Mabyland  Casualty  Com  pant. 
Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.     Present  —  Scott,  Laughlin,   Dowling,  Smith  and  Page,  JJ. 

Leon  Samson,  by  Babnet  Samson,  His  Quardian  ad  Litem,  Appellant, 
V.  The  .Trustees  of  Columbia  Univebsity  in  the  City  of  New  York, 
Respondent. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.    Present  —  Scott,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 

Helen  Gebtbude  Habt,  Respondent,  v.  Albebt  John  Habt,  Appel- 
lant.—  Order  modified  as  stated  in  order  and  as  modified  affirmed,  without 
costs.  No  opinion.  Present  —  Scott,  Laughlin,  Dowling,  Smith  and 
Page,  JJ. 

Union  Tbust  Company  of  New  Yobk,  Respondent,  v.  William  P. 
Donnelly,  Impleaded  with  Sabah  D.  Donovan  and  Another,  Appellants, 
and  Others. —  Order  of  June  twenty-ninth  modified  as  stated  in  order  and 
as  modified  affirmed,  without  costs.  Order  of  June  twenty-eighth  affirmed. 
No  opinion.    Present  —  Scott,   Laughlin,  Dowling,  Smith  and  Page,  JJ. 

Menasha  Woodenwabe  Company,  Respondent,  v.  Madeline  English 
Landeck,  Appellant. —  Order  reversed,  with  ten  dollars  costs  and  dis- 
bursements, and  motion  granted,  with  ten  dollars  costs,  on  the  ground  that 
defendant  was  a  resident  of  the  city  and  State  of  New  York  at  the  time 
the  attachment  in  question  was  issued.  Present  —  Scott,  Laughlin,  Dowling, 
Smith  and  Page,  JJ. 

Andbew  Dbessel  v.  Julius  M.  Hansweb. —  Motion  granted,  with  ten 
dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and 
Page,  JJ. 

Edwabd  M.  Nbaby,  Appellant,  Respondent,  v.  Geobge  J.  Gould  and 
Another,  Appellants.  H.  Clay  Piebce  and  Others,  Respondents. —  Jud^ 
ment  affirmed,  with  one  bill  of  costs  to  all  respondents  except  Fitzgerald's 
executors,  separate  bill  of  costs  to  Fitzgerald's  executors,  and  no  costs  as 
between  plaintiff  and  Gould  and  Ramsey.  No  opinion.  Order  to  be  settled 
on  notice.     Present  —  Clarke,  P.  J.,  Scott,  Smith,  Page  and  Sheam,  JJ. 

Hugo  Josephy  and  Others  v.  Kansas  City,  Mexico  and  Obibnt  Rail- 
way op  Texas. —  Motion  denied,  with  ten  dollars  costs.  Present  —  Clarke, 
P.  J.,  Laughlm,  Dowling,  Smith  and  Page,  J  J. 

Habby  J.  Stockum  v.  Lambebt  Hoisting  Engine  Company. —  Motion 
to  dismiss  appeal  granted,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Smith  and  Page,  JJ. 
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Oscar  Bamberger  and  Ferdinand  Loeb,  Plaintiffs,  v.  Meter  Trace 
and  Lillie  Trace,  Defendants. —  Motion  for  stay  denied,  with  ten  dollars 
costs.  The  defendant  LiUie  Trace  may  raise  her  claim  of  privilege  to  any 
question  put  upon  the  examination,  but  that  cannot  prevent  any  exami- 
nation at  all.  Present  —  Jenks,  P.  J.,  Stapleton,  Mills,  Rich  and  Put- 
nam, JJ. 

James  W.  Crooks  and  Others,  Respondents,  v.  The  Aeouan  Company, 
Appellant. —  Motion  to  resettle  order  granted,  so  as  to  make  the  decretal 
part  of  the  order  read  as  follows:  It  is  hereby  ordered  and  adjudged  that 
the  judgment  and  order  so  appealed  from  be  and  the  same  hereby  are 
unanimously  afi&rmed;  that  the  findings  of  fact  numbered  respectively 
27,  28,  29,  30,  33,  34  and  35,  be  reversed,  and  that  the  other  findings  of 
fact  be  and  are  unanimously  affirmed,  and  that  the  respondents  recover 
of  the  appellant  the  costs  of  this  appeal.  Motion  for  leave  to  appeal  to 
the  Court  of  Appeals  denied.  Present  —  Jenks,  P.  J.,  Stapleton,  Mills, 
Rich  and  Putnam,  JJ. 

George  C.  Dobbs,  Appellant,  v.  Raymond  D.  Powell  and  Others, 
Respondents. —  Motion  for  reargument  denied,  with  ten  dollars  costs. 
Present  —  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and  Blaokmar,  J  J. 

Annie  L.  Dunn  and  Another,  Respondents,  v.  Eagle  Savings  and  Loan 
Company,  Appellant. —  Motion  denied  on  condition  that  appellant  perfect 
the  appeal,  place  the  case  on  the  calendar  for  the  January,  1918,  term, 
and  be  ready  for  argrument  when  reached;  otherwise,  motion  granted,  with 
ten  dollars  costs.     Present  —  Stapleton,  Mills,  Rich  and  Putnam,  JJ. 

May  M.  Gugel  and  Another,  Appellants,  v.  Everett  S.  Hiscox  and 
Another,  Respondents.  Daisy  E.  Hiscox  Atchinson,  as  Executrix,  etc., 
Appellant. —  Motion  granted.  Present  —  Jenks,  P.  J.,  Stapleton,  Mills, 
Rich  and  Putnam,  JJ. 

In  the  Matter  of  the  Petition  of  Robert  L.  Chapman  to  Prove  the 
Last  Will  and  Testament  of  Martha  E.  Chapman,  Deceased. —  Motion 
for  reargument  denied.     Present  —  Stapleton,  Mills,  Rich  and  Putnam,  JJ. 

In  the  Matter  of  the  Application,  etc.,  for  Removal  of  a  Town  Clerk, 
on  Complaint  of  John  C.  Kennahan,  against  Thomas  O'Connell,  as 
Town  Clerk  of  the  Town  of  North  Hempstead,  etc. —  Motion  to  amend 
granted,  with  leave  to  respondent,  within  ten  days,  to  answer  the  amended 
petition.     Present  —  Stapleton,  Mills,  Rich  and  Putnam,  JJ. 

In  the  Matter  of  the  Application,  etc.,  for  Removal  of  a  Town  Clerk, 
on  Complaint  of  John  C.  Kennahan,  against  Thomas  O'Connell,  as 
Town  Clerk  of  the  Town  of  North  Hempstead,  etc. —  Motion  to  dismiss 
the  charges  specified  in  the  original  petition  on  the  ground  that  the  offenses 
took  place  in  a  prior  term  of  office,  denied,  without  prejudice  to  a  recon- 
sideration of  the  question  upon  the  merits  upon  the  final  submission. 
Present  —  Thomas,  Stapleton,  Mills,  Rich  and  Blackmar,  JJ. 

In  the  Matter  of  the  Application  of  Emilio  Paul  Taselli  for  Admission. 
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to  the  Bar. —  Application  granted.    Present  —  Jenks,   P.   J.,   Stapleton, 
Mills,  Rich  and  Putnam,  JJ. 

Almiria  P.  Jones,  Respondent,  v.  Eagle  Savings  and  Loan  Compakt, 
Appellant. —  Motion  denied  on  condition  that  appellant  perfect  the  appeal, 
place  the  case  on  the  calendar  for  the  January,  1918,  term,  and  be  ready 
for  argument  when  reached;  otherwise,  motion  granted,  with  ten  dollars 
costs.    Present  —  Stapleton,  Mills,  Rich  and  Putnam,  JJ. 

The  People  of  the  State  of  New  Yobk,  Respondent,  ▼.  Wiluam 
H.  Hale,  Appellant. —  Motion  denied.  Present  —  Jenks,  P.  J.,  Stapleton, 
Mills,  Rich  and  Putnam,  JJ. 

The  People  of  the  State  of  New  York  ex  rel.  Michael  F.  Gleason, 
Respondent,  v.  Lawson  Ptjrdt  and  Others,  as  Commissioners  of  Taxes 
and  Assessments  of  the  City  of  New  York,  Appellants. —  Motion  denied* 
without  costs.  Present  —  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Blaok- 
mar,  JJ. 

Jessie  A.  Scott  and  Another,  Respondents,  v.  Eaqlb  Savings  Ain> 
Loan  Company,  Appellant. —  Motion  denied  on  condition  that  appellant 
perfect  the  appeal,  place  the  case  on  the  calendar  for  the  January,  1918, 
term,  and  be  ready  for  argument  when  peached;  otherwise,  motion 
granted,  with  ten  dollars  costs.  Present  —  Stapleton,  Mills,  Rich  and 
Putnam,  JJ. 

Margaret  Shea,  as  Administratrix,  etc..  Appellant,  t.  The  Citt  of 
New  York,  Respondent,  and  Another,  Defendant. —  Motion  for  leave  to 
appeal  to  the  Court  of  Api)eals  denied.  Present  —  Jenks,  P.  J.,  Stapleton, 
Mills,  Rich  and  Putnam,  JJ. 

Springfield  National  Bank,  Respondent,  v.  Edward  N.  Breitttno 
and  Others,  Appellants,  and  Others,  Defendants. —  We  are  unanimously 
of  opinion  that  the  papers  upon  which  the  warrant  was  granted  were 
sufficient  to  confer  jurisdiction  upon  the  justice  granting  the  same,  and 
the  motion  is  denied,  without  costs.  Present  —  Jenks,  P.  J.,  Stapleton, 
Mills,  Rich  and  Putnam,  JJ. 

Garritt  Swift  and  Another,  Respondents,  v.  Eagle  Savings  and  Loan 
Company,  Appellant. —  Motion  denied  on  condition  that  appellant  perfect 
the  appeal,  place  the  case  on  the  calendar  for  the  January,  1918,  term, 
and  be  ready  for  argument  when  reached;  otherwise,  motion  granted,  with 
ten  dollars  costs.    Present  —  Stapleton,  Mills,  Rich  and  Putnam,  JJ. 

United  States  Drainage  and  Irrigation  Company,  Inc.,  Appellant, 
V.  Degnon  Realty  and  Terminal  Improvement  Company  and  Another, 
ResiHDndents,  and  Another,  Defendant. —  The  order  is  perfectly  plain.  It 
means  what  it  says  —  that  the  defendants  may  answer  on  i>ayment  of  the 
costs  imposed  by  this  court,  viz.,  twenty  doUars  costs  and  disbursements 
of  the  appeal.  Motion  denied.  Present  —  Jenks,  P.  J.,  Stapleton,  Mills, 
Rich  and  Putnam,  JJ. 

Mary  T.  Worthington,  Plaintiff,  v.  Paul  B.  Worthinqton,  Defendant. 
—  Motion  for  stay  denied,  with  ten  dollars  costs.  Present  —  Jenks,  P.  J., 
Thomas,  Stapleton,  Rich  and  Blackmar,  JJ. 

Mary  T.  Worthington,  Plaintiff,  v.  Paul  B.  Worthington,  Defend- 


Digitized  by 


Google 


Cases  Reported  with  Brief  Syllabi.  939 

App.  Div.]  Second  Department,  December,  1917. 

ant. —  Plaintiff's  motion  for  stay  denied.  Present  —  Jenks,  P.  J.,  Stapleton, 
Mills,  Rich  and  Putnam,  JJ. 

Mart  T.  Worthington,  Plaintiff,  v.  Paul  B.  Worthinqton,  Defend- 
ant.—  Motion  denied,  on  condition  that  appellant  perfect  the  appeal,  place 
the  case  on  the  calendar  for  January,  1918,  and  be  ready  for  arsfument 
when  reached;  otherwise,  motion  granted,  with  ten  dollars  costs.  Present  — 
Jenks,  P.  J.,  Stapleton,  Mills,  Rich  and  Putnam,  JJ. 

William  Allikbon,  Respondent,  v.  Thb  Willouohbt  Rsaltt  Com- 
pany and  The  Van  Brunt  Rbaltt  Corporation,  Appellants,  and 
Others,  Defendants. —  Order  affirmed,  with  ten  dollars  costs  and  dis- 
bursements. No  opinion.  Thomas,  Stapleton,  Mills,  Rich  and  Blaokmar, 
JJ.,  concurred. 

William  C.  Baker,  Appellant,  v.  New  Tork  Municipal  Railway 
Corporation  and  Another,  Respondents. —  Judgment  affirmed,  with  costs, 
on  the  opinion  of  Mr.  Justice  Blaokmar  at  Special  Term  for  Trials.  ( Reported 
in  102  Misc.  Rep.  719.)  Jenks,  P.  J.,  Stapleton,  Mills,  Rich  and  Put- 
nam, JJ.,  concurred. 

Bertha  M.  Berks,  as  Administratrix,  etc.,  of  Edward  Christopher 
Berke,  Deceased,  Respondent,  v.  Staten  Island  Midland  Railway 
Company,  Appellant. —  Judgment  and  order  unanimously  affirmed,  with 
costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Thomas,  Rich,  Putnam  and 
Blackmar,  JJ. 

Carrie  T.  Brown  and  Others,  Respondents,  v.  Thomas  H.  Millspaugh, 
Individually  and  as  Executor,  etc.,  of  Henry  C.  Higqinson,  Deceased, 
Appellant. —  Judgment  affirmed,  with  costs.  No  opinion.  Jenks,  P.  J., 
MiUs,  Rich,  Putnam  and  Blackmar,  JJ.,  concurred. 

Joseph  P.  Carney,  Appellant,'  v.  Penn  Realty  Company,  Respondent. 
—  Api)ellant  having  irregularly  submitted  his  papers  after  the  June  term, 
the  court  will  hear  him  with  defendant's  counsel  on  December  14,  1917, 
at  ten  a.  m. 

Anna  Chrosciel,  as  Administratrix,  etc.,  of  John  Chrobciel,  Deceased, 
Respondent,  v.  The  New  York  Central  and  Hudson  River  Railroad 
Company,  Appellant. —  Judgment  and  order  unanimously  affirmed,  with 
costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Thomas,  Stapleton,  Mills 
and  Rich,  J  J. 

Charles  P.  DeLacey,  an  Infant,  by  John  J.  DeLacey,  His  Guardian 
ad  Litem,  Respondent,  v.  The  J.  M.  Horton  Ice  Cream  Company, 
Appellant. —  Judgment  and  order  unanimously  affirmed,  with  costs.  No 
opinion.    Present  —  Thomas,  Stapleton,  Mills,  Rich  and  Blackmar,  JJ. 

Herbert  Duryea,  Jr.,  an  Infant,  by  Herbert  Duryea,  Sr.,  His 
Guardian  ad  Litem,  Respondent,  v.  Murray  Hill  Garage  Company, 
Appellant. —  Judgment  and  order  reversed  and  new  trial  granted,  costs 
to  abide  the  event,  on  the  ground  that  the  verdict  is  contrary  to  the  weight 
of  the  evidence.  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and  Blackmar,  JJ., 
concurred. 

Solomon  Ehrenworth,  Respondent,  v.  George  F.  Stuhmer  &  Com- 
pany, Inc.,  Appellant. —  Plaintiff's  evidence  tended  to  show  that  the  parties 
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orally  agreed  that  defendant  would  sell  to  plaintiff  such  amount  of  black 
bread  or  pimipemickel  as  plaintiff  needed  for  his  trade,  at  one  cent  a  loaf 
below  wholesale  price  and  two  cents  below  retail  price,  so  long  as  they  both 
should  be  in  business;  that  plaintiff  would  seU  no  other  black  bread  than 
defendant's,  and  that  defendant  should  sell  to  no  one  other  than  plaintiff 
in  East  New  York  and  Brownsville;  that  the  parties  so  dealt  to  their  mutual 
satisfaction  for  about  eight  years,  during  which  time  plaintiff  built  up  a 
large  trade  in  defendant's  bread,  when  defendant  broke  its  promise  by 
advertising  and  selling  direct  in  the  stipulated  territory.     We  think  that 
the  contract  lacked  mutuality,  and  so  consideration,  and  that  defendant's 
promise  was  a  nude  pact.     The  contract  as  to  amount,  as  to  time  of 
duration  and  as  to  price,  although  not  certain,  could  be  reduced  to  certainty, 
—  the  amount  by  reference  to  plaintiff's  needs  in  his  business,  the  duration 
by  the  time  that  both  plaintiff  and  defendant  continued  in  business,  and 
the  price  by  reference  to  the  prevalent  wholesale  and  retail  price;   but 
plaintiff  did  not  bind  himself  to  purchase  any  definite  amount,  or  any 
amount  whatever,  nor  to  continue  in  business  for  any  definite  length  of 
time  or  for  any  time  whatever.     There,  therefore,  rested  on  the  plaintiff 
no  obligation  which  supported  the  undertaking  of  defendant.     The  real 
substance  of  the  engagement  was  an  executory  contract  of  sale.     There  was 
no  element  of  agency  or  employment  in  it,  and  plaintiff's  agreement  to  sell 
no  other  black  bread  than  defendant's,  and  defendant's  agreement  to  sell  to 
no  one  else,  are  merely  incidental  to  the  contract  of  sale,  and  cannot  suffice 
to  give  vitality  to  such  an  agreement  which  lacks  an  essential  element  of  a 
valid  contract.    Judgment  and  order  reversed,  with  costs  to  the  appellant, 
and  complaint  dismissed.     Jenks,  P.  J.,  Thomas,  Mills  and  Blackmar,  JJ., 
concurred;  Putnam,  J.,  voted  to  afi&rm  on  the  ground  that  from  the  condition 
that  plaintiff  should  sell  no  other  pumpernickel  bread  than  Stuhmer's  a 
jury  might  find  that  this  restriction  really  amounted  to  an  agreement  to 
take  Stuhmer's  pmnpemickel.     In  Wells  v.  Alexandre  (130  N.  Y.  642) 
the  court  speaks  of  a  readiness  to  infer  things  needful  to  supplement  express 
terms  if  "  any  other  construction  would  make  the  contract  unreasonable 
and  place  one  of  the  parties  entirely  at  the  mercy  of  the  other." 

Marcus  G.  Goldstein,  Trading  as  New  York  Chemical  Coup  any, 
AppeUant,  v.  Marx  &  Rawolle,  Respondent. —  Delivery  and  acceptance 
of  the  drum  of  glycerine  taken  by  plaintiff  on  September  fifteenth,  and 
paid  for  as  billed  at  the  modified  rate  of  twenty-two  cents  per  pound,  might 
be  a  compliance  with  the  New  York  Sales  Act,  section  85,*  as  an  acceptance 
of  i>art  of  the  goods  contracted  to  be  sold.  Whether  this  was  so  intended 
would  be  for  the  jury.  The  complaint,  therefore,  should  not  have  been 
dismissed  on  the  ground  that  after  June  thirtieth  there  was  no  note  or 
memorandum  to  satisfy  the  Statute  of  Frauds.*  Although  in  the  clash  of 
opposing  motions  at  the  close  of  plaintiff's  case  plaintiff  did  not  expressly 
ask  to  go  to  the  jury  on  any  issue,  we  think  the  interests  of  justice  require 

*  See  Pers.  Prop.  Law  (Consol.  Laws,  chap.  41 ;  Laws  of  1909,  chap.  45), 
§  85,  as  added  by  Laws  of  1911,  chap.  571.—  [Rep. 
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a  new  trial.  Judgment  reversed  and  new  trial  g:ranted,  costs  to  abide  the 
event.     Staple  ton.  Mills,  Rich,  Putnam  and  Blackmar,  JJ.,  concurred. 

Johanna  Hague,  Appellant,  v.  Charles  B.  Shanks,  Respondent. — 
Judgment  and  order  unanimously  afi&rmed,  with  costs.  No  opinion.  Pres- 
ent —  Jenks,  P.  J.,  Thomas,  Mills,  Putnam  and  Blackmar,  JJ. 

Jambs  Hague,  Appellant,  v.  ChabiiEs  B.  Shanks,  Respondent. —  Judg- 
ment and  order  unanimously  affirmed,  with  costs.  No  opinion.  Present  — 
Jenks,  P.  J.,  Thomas,  Mills,  Putnam  and  Blackmar,  JJ. 

Arthur  P.  Hbinze,  as  Administrator,  etc..  Appellant,  v.  Walter  A. 
FuLLBRTON,  as  Administrator,  etc.,  Respondent. —  Interlocutory  judgment 
afiOrmed,  with  costs,  and  final  judgment  ordered  for  defendant,  with  costs. 
No  opinion.  Jenks,  P.  J.,  Thomas,  Rich,  Putnam  and  Blackmar,  JJ., 
concurred. 

Eugene  Horton,  Respondent,  v.  The  Hayes  Company  and  Others, 
Appellants,  Impleaded  with  Another.  (Appeal  No.  1.)  —  Order  reversed 
so  far  as  it  restrains  d^endants  voting  upon  the  stock  of  the  Hayes  Com- 
pany, from  voting  as  directors  of  the  Hayes  Company,  or  from  voting  the 
stock  held  by  the  Hayes  Company  in  the  Howell-Hinchman  Company, 
but  such  voting  may  not  be  done  in  furtherance  of  any  act  otherwise 
forbidden  in  the  order.  Defendants  enjoined  from  entering  into  any  engage- 
ment in  any  way  enlarging  in  time  or  amount  any  salaries  or  compensation 
to  any  officer  or  director  of  the  Howell-Hinchman  Company,  or  from  doing 
any  act  in  the  management  of  the  Howell-Hinchman  Company  that  is  not 
in  the  course  of  the  usual  business  of  that  company.  Order  as  so  modified 
affirmed,  without  costs.  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and  Putnam, 
JJ.,  concurred.     Order  to  be  settled  before  Mr.  Justice  Thomas. 

Eugene  Horton,  Respondent,  v.  The  Hayes  Company  and  Others, 
Appellants,  Impleaded  with  Another.  (Appeal  No.  2.)  —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Jenks,  P.  J., 
Thomas,  Stapleton,  Rich  and  Putnam,  JJ.,  concurred. 

In  the  Matter  of  the  Application  of  The  City  of  New  York,  Appellant, 
Relative  to  Acquiring  Title,  etc.,  for  the  Opening  and  Extending  of  Fifty- 
fifth  Street,  from  Sixteenth  Avenue  to  Nineteenth  Avenue,  etc.  Estate  of 
Alfred  Ellern,  Appellant;  Otto  Thurnauer,  Respondent. —  Order 
reversed,  with  ten  doUars  costs  and  disbursements,  and  motion  to  confirm 
assessment  granted,  with  ten  dollars  costs,  upon  the  ground  that  the 
advantages  obtained  by  benefit  parcel  173  justified  th^  assessment  of  it, 
in  that  the  opening  of  Fifty-fourth  street  makes  parcel  173  a  comer  lot, 
with  increased  area  for  development  and  with  opportunity  for  development 
of  an  interior  lot  on  Fifty-fourth  street  where  none  existed,  besides  another 
interior  lot  on  Eighteenth  avenue.  The  record  reveals  no  error  in  the 
assessment  of  the  EUem  parcel.  Thomas,  Mills  and  Rich,  JJ.,  concurred; 
Jenks,  P.  J.,  and  Stapleton,  J.,  voted  to  affirm  on  the  opinion  of  Mr.  Justice 
Cropsey  at  Special  Term  (98  Misc.  Rep.  156). 

In  the  Matter  of  the  Petition  of  Hyman  Sonn  and  Henry  Sonn,  Appel- 
lants, to  Compel  Mary  E.  Castellano,  Respondent,  to  Render  and  Have 
Judicially  Settled  Her  Account  as  Administratrix  de  Bonis  Non  of  Philip 
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MoNAGHAN,  Deceased. —  Order  of  the  Surrogate's  Court  of  Kings  ooiinty 
affirmed,  without  costs.  No  opinion.  Jenks,  P.  J.,  Thomas,  Stapleton, 
Rich  and  Blackmar,  JJ.,  concurred. 

Herman  A.  Klatt,  Respondent,  v.  Emus  Klatt,  Appellant. —  Judg*- 
ment  af&rmed,  without  costs,  upon  the  ground  that  the  evidence  of  unwifely 
conduct  on  defendant's  part,  outside  of  direct  proof  of  adultery  chained 
in  the  complaint,  was  in  our  judgment  competent  upon  the  trial  oi  the 
cause  of  action  for  separation,  notwithstanding  the  verdict  in  defendant's 
favor  upon  the  trial  of  the  framed  issues  of  adultery  under  the  cause  of 
action  for  divorce,  and  upon  the  further  ground  that  at  folio  353  of  the 
record  the  defendant  in  court,  by  her  counsel,  admitted,  in  effect,  that  all 
the  evidence  against  her,  except  that  as  to  the  actual  conmiission  of  adultery, 
was  true.  We,  however,  reverse  the  finding  of  fact  that  plaintiff  did  not 
have  sexual  intercourse  with  the  defendant  after  November,  1915,  and 
that  he  was  not  the  father  of  the  child  bom  to  defendant  on  October  26, 
1916,  and  also  the  conclusion  of  law  to  the  same  effect,  because  we  consider 
that  the  verdict  of  the  jury  was  conclusive  in  her  favor  upon  those  issues  or 
questions.  Jenks,  P.  J.,  Thomas,  Mills,  Putnam  and  Blackmar,  JJ.,  con- 
curred.    Order  to  be  settled  before  Mr.  Justice  Mills. 

Valentino  Marcello,  Respondent,,  v.  Charles  Dbloca  and  Others, 
Appellants. —  In  the  10th  finding  of  fact  the  *'  Two  hundred  ninety-three 
($293)  dollars  '*  balance  found  due  and  owing  the  plaintiff  from  the  appel- 
lant, is  stricken  out,  and  "  Two  hundred  and  fifty-three  and  02  /lOO  (S253.Q2) 
dollars  "  inserted  in  lieu  thereof,  to  conform  such  balance  to  the  findings 
of  the  total  indebtedness  of  $1,644.75  due  the  plaintiff  from  the  appellant 
Deloca,  and  the  credit  of  $1,391.73  to  which  Deloca  was  entitled  in  reduction 
thereof;  the  1st,  2d  and  3d  conclusions  of  law  and  the  judgment  are  each 
modified  accordingly;  and  as  so  modified  the  judgment  of  the  County  Court 
of  Queen?  county  is  afi&rmed,  without  costs  to  either  party  in  this  court. 
Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Blackmar,  JJ.,  concurred. 

Lewis  E.  McConnell,  Respondent,  v.  James  Binkov  and  Isaac  Botter, 
Appellants. —  Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted.  We  are  imable  to  i)erceive  in  what  respect  the  moving 
papers  are  deficient.  Thomas,  Stapleton,  Mills,  Rich  and  Blackmar,  JJ., 
concurred. 

Wladislaw  Modzelewski,  as  Administrator,  etc.,  Respondent,  v.  S. 
Liebmann's  Sons  Brewing  Company,  Appellant. —  Judgment  and  order 
reversed  and  new  trial  granted,  costs  to  abide  the  event,  for  error  at  folio 
274  of  the  record.  In  the  charge  made  upon  request,  the  degree  of  care 
is  not  stated,  and  by  the  charge  the  issue  of  contributory  negligence  is 
improperly  eliminated  from  the  case.  Jenks,  P.  J.,  Thomas,  Stapleton, 
Rich  and  Blackmar,  JJ.,  concurred. 

Sarah  A.  Moore  and  Others,  Appellants,  v.  Georqe  M.  Henberson, 
Respondent. —  Judgment  affirmed,  with  costs.  No  opinion.  Jenks,  P.  J., 
Thomas,  Stapleton,  Mills  and  Rich,  JJ.,  concurred. 

Hugo  Panzer,  Respondent,  v.  The  Coney  Island  and  Brooklyn 
Railroad  Company,  Appellant. —  Judgment  unanimously  affirmed,  with 
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costs.    No  opinion.     Present  —  Jenks,  P.  J.,  Thomas,  Rich,  Putnam  and 
Blackmar,  JJ. 

Mabia  Passbtti,  Appellant,  v.  Charlbb  B.  Shanks,  Respondent. — 
Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion.  Pres- 
ent—  Jenks,  P.  J.,  Thomas,  Mills,  Putnam  and  Blackmar,  JJ. 

Albxandbr  Pbrlman,  Appellant,  v.  Bblub  Pbrlhan,  Respondent. — 
Judgment  affirmed,  without  costs.  No  opinion.  Jenks,  P.  J.,  Thomas, 
Stapleton,  Rich  and  Blackmar,  JJ.,  concurred. 

Lbonard  Portbr,  Appellant,  v.  Waldo  G.  Fat,  Respondent. —  Order, 
as  resettled,  modified  so  as  to  provide  that  the  plaintiff  may  not  be  examined 
as  to  the  nature  of  the  contract  between  the  parties;  and  as  so  modified 
affirmed,  without  costs.  No  opinion.  Jenks,  P.  J.,  Mills,  Rich,  Putnam 
and  Blackmar,  JJ.,  concurred.  Order  to  be  settled  before  Mr.  Justice 
Mills. 

Thb  Pboplb  of  thb  Statb  of  Nbw  York,  Respondent,  v.  Mosbs  T. 
Barebr  and  Stbfhbn  G.  Lochart,  Appellants. —  Judgment  of  conviction 
of  the  Court  of  Special  Sessions  affirmed.  No  opinion.  Jenks,  P.  J., 
Thomas,  Stapleton,  Rich  and  Blackmar,  JJ.,  concurred. 

Thb  Pboplb  of  thb  Statb  of  Nbw  York,  Respondent,  v.  Lalangb 
&  Grosjban  Manttfacturino  Company,  Appellant. —  Judgment  of  con- 
viction of  the  Court  of  Special  Sessions  affirmed.  No  opinion.  Jenks, 
P.  J.,  Thomas,  Stapleton,  Rich  and  Blackmar,  JJ.,  concurred. 

Thb  Pboplb  of  thb  Statb  of  Nbw  York,  Respondent,  v.  Lbopold 
Lauritano,  Appellant. —  Judgment  of  conviction  of  the  County  Court 
of  Kings  coimty  affirmed.  No  opinion.  Jenks,  P.  J.,  Stapleton,  Rich, 
Putnam  and  Blackmar,  JJ.,  concurred. 

Thb  Pboplb  of  the  State  of  New  York,  Respondent,  v.  Edqar 
WiGRBN,  Appellant. —  Judgment  of  conviction  of  the  Court  of  Special 
Sessions  affirmed.  No  opinion.  Jenks,  P.  J.,  Thomas,  Stapleton,  Mills 
and  Putnam,  JJ.,  concurred. 

Thb  People  of  the  State  of  New  York  ex  rel.  Edward  C.  Moore, 
Jr.,  Appellant,  v.  Robert  H.  Neville  and  Others,  Assessors,  Constituting 
the  Board  of  Assessors  of  the  City  of  Yonkers,  Respondents.  Taxes  of 
1916. —  Order  reversed,  without  costs.  Findings  modified,  and  as  so  modified 
affirmed,  and  judgment  directed  accordingly,  with  costs  of  the  proceedings, 
but  not  of  this  appeal,  upon  authority  of  People  ex  rel,  Moore  v.  Neville 
(180  App.  Div.  904),  decided  October  5,  1917,  which  decision  affords  the 
basis  for  the  disposition  of  this  case.  Jenks,  P.  J.,  Stapleton  and  Mills, 
JJ.,  concurred;  Blackmar,  J.,  dissented;  Putnam,  J.,  not  voting.  Order 
to  be  settled  before  the  presiding  Justice. 

The  Peoplb  of  thb  State  of  New  York  ex  rel.  Joseph  R.  Wilson, 
Appellant,  v.  William  McAdoo,  as  Chief  City  Magistrate,  and  Others, 
Constituting  thtf  Board  of  City  Magistrates  of  the  City  of  New  York, 
Respondents. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.     Thomas,  Stapleton,  Mills,  Rich  and  Blackmar,  JJ.,  concurred. 

Walter  E.  Trent,  Respondent,  v.  Nelson  H.  Trubtt,  Appellant, 
and  Thomas  F.  Bonnsad,  Defendant. —  Order  affirmed,  with  ten  dollars 
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costs  and  disbursements.    No  opinion.    Jenks,  P.  J.,  Mills,  Rich,  Putnam 
and  Blaokmar,  JJ.,  concurred. 

Heinrich   Uffmann,   Appellant,   y.   Wiluah  Mbtlb,    Respondents — 
Order  setting  aside  verdict  and  granting  new  trial  affirmed,  with  costs. 
Under  the  pleadings  plaintiff  was  bound  by  the  lease  which  he  had  eoceoatod 
and  retained.    When  he  received  from  defendant  the  written  notice  to 
terminate  the  tenancy,  but  nevertheless  allowed  the  six  months   to  run 
out  without  removing  the  buildings,  plaintiff  elected  to  abandon  them  to 
the   lessor.    Although    the   order   dispossessing    plaintiff   was   afterwards 
reversed  (MeyUv.  Uffmann,  173  App.  Div.  945),  the  relation  of  landlord 
and   tenant  was    not  thereby  reinstated.      (NUes   v.  Iroquois  Realty  Co., 
57  Misc.  Rep.  443.)    The  damages  for  being  put  out  under  a  void  war- 
rant would  ordinarily  be  for  excessive  force  or  any  violence  in  the  con- 
stable's act    of    dispossession,  or  injury   to    the    removed   chattels;    but 
plaintiff  admitted  he  had  suffered  no  such  damages.    Plaintiff's    goods, 
other  than  the  buildings,  were  subject  to  his  right  of  removal,  within 
a  reasonable  time,  after  this  termination  of  the  tenancy.     It  might,  therefore, 
be  a  question  for  the  jury  whether  the  constable's  remark  that  he  would 
lock  up  plaintiff  if  he  went  back  amoimted  to  a  refusal  of  such  ligfht  to 
return  and  remove  the  chattels  remaining  on  the  demised  property,  in 
which  case  it  would  be  within  the  jury's  power  to  find  the  value  of  such 
chattels,  as  for  a  conversion.     (Lewis  v.  Ocean  N,  A   P.  Co.,  125  N.  T. 
341,  352.)    Jenks,   P.    J.,   Thomas,   Rich,   Putnam  and  Blackmar,   JJ., 
ooncuired. 

Alisb  Pitchbr  Vosburoh,  Respondent,  v.  Edgar  G.  Vobbubqh,  Appel- 
lant.—  Judgment  affirmed,  with  costs.  No  opinion.  Stapleton,  Mills, 
Rich,  Putnam  and  Blackmar,  JJ.,  concurred. 

The  Webster  Manufacturing  Company,  Appellant,  v.  Richmond 
Light  and  Railroad  Company,  Respondent. —  Judgment  and  order  reversed 
and  new  trial  granted,  costs  to  abide  the  event,  upon  the  grounds  (a)  that 
it  was  error  to  the  substantial  prejudice  of  the  plaintiff  to  grant  defendant's 
request  to  charge  that  "  plaintiff  cannot  recover  unless  it  proves  the  exact 
contract  alleged,"  because  such  contract  was  admitted  by  the  pleadings 
and  did  not  require  otherwise  to  be  proven;  and  (b)  that  the  general  tenor 
of  the  charge  was  eironeous  to  plaintiff's  prejudice  in  holding,  in  effect, 
that  as  to  the  alleged  implied  warranty  the  burden  of  proof  rested  on  the 
plaintiff.     Jenks,  P.  J.,  Thomas,  Mills,  Rich  and  Putnam,  JJ.,  concurred. 

Ethel  L.  Williams,  as  Administratrix,  etc.,  of  Emmbtt  A.  Williams, 
Deceased,  Respondent,  v.  Arthur  N.  Bauman,  Appellant. —  Order  modified 
so  as  to  limit  the  examination  to  the  matters  set  forth  in  folios  30  and  31 
of  the  affidavit  of  the  plaintiff,  except  this  requirement,  "  just  what  caused 
said  teeth  to  become  infected;"  and  as  so  modified  affirmed,  without  oosti. 
Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and  Blackmar,  J«h,  concurred. 

In  the  Matter  of  the  Application  of  Charles  S.  Belstbrling  far 
Admission  to  the  Bar. —  Application  granted.  Present  —  Jenks,  P.  J, 
Thomas,  Stapleton,  Rich  and  Putnam,  JJ. 

In  the  Matteir  of  the  Application  of  Robert  H.  Wilson,  an  Attorney- 
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Report  of  the  Honorable  George  C.  Holt,  referee,  confirmed.  Present 
—  Jenks,  P.  J.,  Thomas,  Stapleton,  Mills  and  Rich,  JJ. 

Mart  Nicholson,  as  Administratrix,  etc.,  of  John  Nicholson,  Deceased, 
Respondent,  v.  Greeley  Square  Hotel  Company,  Appellant. —  Motion 
for  resettlement  of  order  denied,  without  costs.  Present  —  Jenks,  P.  J., 
Stapleton,  Mills,  Rich  and  Putnam,  JJ. 

Theodore  Baker  and  Others,  Appellants,  v.  Emma  H.  Griffith  and 
Another,  Respondents. —  Judgment  affirmed,  with  costs.  No  opinion. 
Jenks,  P.  J.,  Stapleton,  Rich,  Putnam  and  Blackmar,  JJ.,  concurred. 

William  Bedell,  Respondent,  v.  James  McArdle,  Appellant. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Stapleton, 
Mills,  Rich  and  Putnam,  JJ.,  concurred;  Jenks,  P.  J.,  not  voting. 

James  Boyle,  Respondent,  v.  Florence  M.  Wallace,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  Stapleton,  Mills,  Rich  and  Putnam,  JJ.,  concurred. 

Raffable  Cascone  &  Company,  Appellant,  v.  St.  Paul  Fire  and 
Marine  Insurance  Company,  Respondent. —  We  think  that,  in  the  exercise 
of  the  discretion  conferred  upon  us,  the  order  should  be  reversed.  Order 
reversed,  without  costs,  and  motion  granted,  on  payment  by  plaintiff, 
within  ten  days,  of  a  trial  fee  of  thirty  dollars  and  ten  dollars  costs  of  the 
motion;  otherwise,  affirmed,  with  ten  dollars  costs  and  disbursements. 
Thomas,  Stapleton,  Mills,  Rich  and  Blackmar,  JJ.,  concurred. 

Rose  Cooper,  Respondent,  v.  Terry  ft  Tench  Company,  Inc.,  Appel- 
lant, and  Another,  Defendant. —  Judgment  and  order  unanimously  affirmed, 
with  costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Thomas,  Mills,  Putnam 
and  Blackmar,  JJ. 

William  J.  Davis,  Appellant,  v.  Village  op  Millbrook,  Respondent. — 
Judgment  and  order  of  the  Coimty  Court  of  Dutchess  county  unanimously 
affirmed,  with  costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Thomas, 
Rich,  Putnam  and  Blackmar,  JJ. 

Francis  H.  Greanby,  Respondent,  v.  The  Troy  Wagon  Works  Com- 
pany, Appellant. —  Judgment  and  order  reversed  and  new  trial  granted, 
costs  to  abide  the  event,  unless  within  twenty  days  plaintiff  stipulate  to 
reduce  the  verdict  to  the  sum  of  $7,352.08,  in  which  event  the  judgment,  as 
so  modified,  and  the  order  are  unanimously  affirmed,  without  costs,  upon 
the  ground  that  at  all  events  the  amount  paid  to  Graham  upon  the  sales  to 
the  French  Commission  should  have  been  deducted  from  the  amount  of 
those  sales  in  computing  plaintiff's  commission.  Jenks,  P.  J.,  Thomas, 
Mills,  Putnam  and  Blackmar,  JJ.,  concurred. 

George  B.  Hall,  Respondent,  v.  General  Accident,  Fire  and  Life 
Assurance  Corporation,  Ltd.,  Appellant. —  Judgment  and  order  unani- 
mously affirmed,  with  costs.  No  opinion.  Present  —  Jenks»  P.  J.»  Thomas, 
Mills,  Putnam  and  Blackmar,  JJ. 

.  Charles  W.  Harris,  Respondent,  v.  Intbrborough  Rapid  Transit 
Company,  Appellant. —  Order  reversed,  without  costs,  and  verdict  unani- 
mously reinstated,  on  authority  of  Harris  v.  Interhorough  Rapid  Transit 

App.  Div.— Vol.  CLXXXI.        60 
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Co,    (180    App.    Div.    563),   decided    herewith.    Present  —  Jenks,  P.  J., 
Thomas,  Stapleton,  Rich  and  Blackmar,  JJ. 

The  following  special  rule,  bearing  date  December  13,  1017,  was  handed 
down  December  14,  1917,  to  take  effect  immediately: 

Engagement  by  the  permanent  and  associate  members  of  the  Legal 
Advisory  Board,  of  the  City  pf  New  York  and  the  members  of  the  several 
local  boards  and  the  government  appeal  agents  in  the  work  of  assisting  in 
the  preparation  of  the  Questionnaire  and  classification  under  the  Selective 
Service  Law  and  Regulations  adopted  thereimder,  is  regarded  as  necessary 
public  service. 

Actual  engagement  by  counsel  in  said  work  shall  be  accepted  as  a  legal 
and  sufficient  excuse  for  adjournment  of  cases  in  all  courts  within  the 
Second  Department  until  the  said  Legal  Advisory  Board  shall  certify  to 
this  court  that  the  work  of  such  boards  under  said  law  is  completed. 

Proof  by  affidavit  of  such  engagement  shall  be  presented  when  possible, 
to  the  clerk  prior  to  the  appearance  of  the  case  on  the  day  calendar. 

This  rule  is  applicable  to  the  Supreme  Court,  and  also  wiU  be  applied 
by  this  court  in  appeals  involving  this  question. 

In  the  Matter  of  the  Estate  of  William  Mills,  3bi>,  Otherwise  EInown  as 
William  Cbobsman  Leb,  an  Infant,  and  His  Estate.  Aknold  O.  Schramm, 
Appellant;  Db  Witt  H.  Lton,  as  General  Guardian,  etc.,  Respondent. — 
Order  of  the  Surrogate's  Court  of  Westchester  county  modified  by  striking 
therefrom  the  requirement  that  a  bill  of  particulars  be  furnished  setting  forth 
the  facts  asked  in  subdivisions  (a),  (d),  (e),  (f),  (g),  (h)  and  (1),  referred  to 
in  the  order;  and  as  so  modified  affirmed,  without  costs.  No  opinion. 
Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and  Blackmar,  JJ.,  concurred. 

In  the  Matter  of  the  Proceeding  to  Recover  Possession  of  Real  Estate, 
and  for  the  Removal  Therefrom  of  C  abl  Schmit,  Smith  or  Smitt,  Respondent. 
Frank  Schwabzb,  Appellant. —  Final  order  of  the  County  Court  of  Dutchess 
county  affirmed,  with  costs.  No  opinion.  Jenks,  P.  J.,  Thomas,  Stapleton, 
Rich  and  Blackmar,  JJ.,  concurred. 

In  the  Matter  of  the  Application  of  Rudolf  Tomfobd,  Appellant,  to 
Compel  the  Substitution  of  Loms  Cohbn  in  the  Place  and  Stead  of  Edward 
J.  MgCrossin,  Respondent,  as  Attorney  for  the  Plaintiff  in  the  Action 
Entitled  as  Follows:  **  Supreme  Court  —  Kings  County.  Rxtdolf  Tomford, 
Plaintiff,  against  Hbkrt  H.  Dibtch,  Defendant."  Edward  J.  McCrossin, 
Respondent. —  Order  modified  by  striking  therefrom  the  second  directory 
provision,  and  as  so  modified  affirmed,  with  ten  dollars  costs  and  disburse- 
ments to  appellant,  unless  within  ten  days  respondent  stipulate  that  the 
order  be  modified  by  striking  out  from  the  second  directory  provision  the 
words  "  at  fifteen  per  cent,  of  any  sum  which  may  be  recovered  herein  by 
suit,  settler.  Lent  or  otherwise,"  and  inserting  the  words  "  one  hundred 
dollars."  In  case  such  stipulation  is  filed,  the  order  as  modified  is  affirmed, 
without  costs.  Jenks,  P.  J.,  Stapleton,  MiUs,  Rich  wA  Putnam,  JJ.» 
concurred. 
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Louis  Kibbt  and  Anna  Kibbt,  Respondents,  v.  Frank  Scxttt,  Appellant. 

—  Judgment  and  order  affirmed,  with  costs.    No  opinion.    Jenks,  P.  J., 
Thomas,  Stapleton,  Rich  and  Blackmar,  JJ.,  oonomrred. 

William  J.  Logan,  Respondent,  v.  Thb  Nbw  Yobk  Sugab  Rsiining 
CoMPANT,  Appellant. —  Order  affirmed  by  default,  with  ten  dollars  costs 
and  disbursements.  Jenks,  P.  J.,  Thomas,  Mills,  Rich  and  Putnam,  JJ., 
concurred. 

Mabgabbt  Moobb,  Respondent,  v.  Thb  Citt  or  Nbw  Yobs,  Appellant. 

—  Judgment  and  order  unanimously  affirmed,  with  costs.    No  opinion. 
Present  —  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and  Blackmar,  JJ. 

Hbnbt  Poulbbn,  Appellant,  v.  W.  H.  Gahagan,  Inc.,  Respondent. — 
Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion. 
Present  —  Jenks,  P.  J.,  Thomas,  Mills,  Putnam  and  Blackmar,  JJ. 

Jbssib  a.  Pubick,  as  Administratrix,  etc.,  Plaintiff,  v.  Pobt  Jbfpbbson 
Elbctbic  Light  Company,  Defendant.  Habbt  Lbb,  Receiver,  Respond- 
ent; Bishop  &  Lopbb,  Appellant. —  Order  affirmed,  -^th  ten  dollars  costs 
and  disbursements.  No  opinion.  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and 
Putnam,  JJ.,  concurred. 

Thb  Pboplb  of  thb  Statb  or  Nbw  Yobk,  Respondent,  v.  Silbbbman 
Daibt  Company,  Appellant. —  Judgment  of  conviction  of  the  Court  of 
Special  Sessions  affirmed.  No  opinion.  Jenks,  P.  J.,  Thomas,  Stapleton, 
Rich  and  Blackmar,  JJ.,  concurred. 

Thb  Pboplb  or  thb  Statb  or  Nbw  Yobk  ex  rel.  Mabt  Callahan, 
Respondent,  v.  Alfbbd  P.  Rusbbll,  as  County  Treasurer,  etc.,  and  Hbbbebt 
S.  SissoN,  as  State  Commissioner  of  Excise,  etc..  Appellants. —  Order 
affirmed,  without  costs,  on  authority  of  People  ex  rel.  Glick  v.  RusaeU  (antet 
p.  322),  decided  herewith.  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and 
Blackmar,  JJ.,  concurred. 

Thb  Pboplb  of  thb  Statb  or  Nbw  Yobk  ex  rel.  Chables  W.  Mibbs, 
Relator,  v.  Abthub  Woods,  as  Police  Commissioner  of  the  City  of  New 
York,  Respondent. —  Determination  confirmed,  with  fifty  dollars  costs  and 
disbursements,  and  writ  dismissed.  No  opinion.  Jenks,  P.  J.,  Thomas, 
Mills,  Rich  and  Putnam,  JJ.,  concurred. 

Thb  Pboplb  of  thb  Statb  of  Nbw  Yobk  ex  rel.  Hall  Nobminqton, 
Respondent,  v.  Alfbbd  P.  Russell,  as  County  Treasurer,  etc.,  and  Hbbbebt 
S.  SissoN,  as  State  Commissioner  of  Excise,  etc.,  Appellants. —  Order 
affirmed,  without  costs,  on  authority  of  People  ex  rel,  Oliek  v.  Ruseell  (ante, 
p.  322),  decided  herewith.  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and 
Blackmar,  JJ.,  concurred. 

The  People  or  the  State  of  New  Yobk  ex  reL  William  Pbicb, 
Appellant,  v.  Police  Depabtmbnt  of  the  Citt  of  Nbw  Yobk,  Respondent. 

—  Order   affirmed.    No   opinion.     Thomas,    Stapleton,    Mills,    Rich   and 
Blackmar,  JJ.,  concurred. 

The  People  of  the  State  of  New  Yobk  ex  rel.  Mabtin  Sobo,  Respond- 
ent, v.  Alfbbd  P.  Russell,  as  County  Treasurer,  etc.,  and  Hbbbebt  S. 
SissoN,  as  State  Commissioner  of  Excise,  etc.,  Appellants. —  Order  affirmed, 
without  costs,  on  authority  of  People  ex  rd.  Glick  v.  Russell  (ante,  p.  322), 
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deoided  herewith.   Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and  Blackmaf,  JJ., 
Goncurred. 

CoNCBTTO  RizzA,  as  Administrator,  etc.,  of  Salvatrigb  Rizza,  Deceased, 
Respondent,  v.  Thb  R.  F.  Stbvbns  Company,  Appellant. —  Judgment  and 
order  unanimously  affirmed,  with  costs.  No  opinion.  Present  —  Jenks, 
P.  J.,  Thomas,  Stapleton,  Rich  and  Blackmar,  JJ. 

David  Sandlbr,  Respondent,  v.  Loins  Schachtbb,  Doing  BusmesB 
under  the  Name  of  Willouqhbt  Knitting  Mills,  Appellant.  —  Order 
affirmed,  with  costs.  No  opinion.  Jenks,  P.  J.,  Thomas,  Stapleton,  Ridi 
and  Blackmar,  JJ.,  concurred. 

David  Sandlbr,  Respondent,  v.  Louis  Schacbter,  Doing  Business 
under  the  Name  of  Willouqhbt  Knitting  Mills,  Appellant. —  Judgment 
and  order  unanimously  affirmed,  with  costs.  No  opinion.  Present  — 
Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and  Blackmar,  JJ. 

Alvrbd  Sbblbnfbbund,  Appellant,  v.  Olga  Seblenfbbund,  Respondent. 
—  Although  plaintiff  in  his  brief  submitted,  asked  this  court  to  make  dis- 
position of  the  children,  we  decline  to  entertain  jurisdiction  based  only  upon 
such  consent.  The  law  makes  provision  for  awarding  the  children  to  one 
parent  or  the  other  where  there  is  a  controversy  like  the  present,  and  it  is 
better  to  follow  the  usual  remedies  rather  than  to  reach  the  result  in  the 
manner  proposed  in  this  action.  Therefore,  without  expressing  views  as  to 
the  disposition  of  the  children,  the  judgment  in  so  far  as  appealed  from  is 
reversed,  tnthout  costs.  Jenks,  P.  J.,  Thomas,  Stapleton,  Mills  and  Rich, 
JJ.,  concurred. 

Harold  M.  Turner  and  Charles  H.  Young,  as  Executors  and  Trustees, 
etc.,  of  Thomas  M.  Turner,  Deceased,  Appellants,  v.  Turner  Realty 
Associates  of  Suffolk  County  and  Another,  Resi>ondents. —  Judgment 
affirmed,  with  costs.  No  opinion.  Jenks,  P.  J.,  Thomas,  Stapleton,  MUls, 
and  Rich,  JJ.,  concurred. 

Sophie  Van  Praao,  Appellant,  v.  The  City  of  New  York  and  Albbbt 
Chesebrough,  Respondents. —  Judgment  dismissing  the  complaint  as 
against  the  defendant  Chesebrough  unanimously  affirmed,  with  costs  to 
that  defendant.  Judgment  dismissing  the  complaint  as  against  the  city 
of  New  York  reversed,  and  a  new  trial  granted  as  to  that  defendant,  costs  to 
abide  the  event.  The  height  and  nature  of  the  obstruction  raised  a  question 
for  the  jury.  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and  Putnam,  JJ., 
concurred. 

F.  Max  Huber,  Plaintiff,  v.  Loms  D'Esterrb  and  Others,  Appellants. 
Logan  Trust  Company  of  Philadelphia  and  Herbert  P.  Queal, 
Respondents. —  Motion  for  leave  to  appeal  to  the  Court  of  Appeals  denied. 
Present  —  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and  Putnam,  JJ. 

In  the  Matter  of  the  Application  of  the  City  of  New  York,  Relative 
to  Opening  Schenectady  Avenue,  etc.  Jennie  L.  Derby,  Petitioner; 
Columbia  Wire  Company,  Respondent. —  Motion  to  open  default  of  the 
Columbia  Wire  Company  granted,  on  payment  of  ten  dollars  costs  within 
five  days  to  attorney  for  petitioner,  and  on  the  further  condition  that  said 
appellant  perfect  its  appeal,  and  place  tho  case  on  the  calendar  for  the 
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January  term,  1918,  and  be  ready  for  argument  when  reached;  otherwise, 
appeal  dismissed,  with  ten  dollars  costs.  Present  —  Jenks,  P.  J.,  Thomas, 
Stapleton,  Rich  and  Putnam,  JJ. 

M  AKOARBT  M.  KoBTEB,  as  Exccutrix,  etc.,  of  Hbnbt  R.  Kostbr,  Deceased, 
Respondent,  v.  Wbst Chester  Coxtntt  Brewing  Compant,  Appellant. — 
Motion  denied,  with  ten  dollars  costs.  Present  —  Jenks,  P.  J.,  Thomas, 
Mills,  Rich  and  Putnam,  JJ. 

Ceua  Lton,  Appellant,  v.  Thomas  Gillbran  and  Another,  Respondents. 
—  Decision  of  this  motion  held  to  await  the  argfument  of  the  appeal  from 
the  jud£:ment.  Present  —  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and 
Putnam,  J  J. 

John  McCarthy,  Appellant,  v.  John  P.  Stetson,  Respondent. —  Motion 
denied  ui)on  condition  that  appellant  perfect  the  appeal,  place  the  case  on  the 
calendar  for  the  January  term,  1918,  and  be  ready  for  argument  when 
reached;  otherwise,  motion  granted,  with  ten  dollars  costs.  Present  — 
Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and  Putnam,  J  J. 

Edward  Werner,  Respondent,  v.  Gborgb  T.  Kellt,  Appellant. — 
Motion  denied  upon  condition  that  appellant  perfect  the  appeal,  place  the 
case  on  the  calendar  for  the  January  term,  1918*  and  be  ready  for  argument 
when  reached;  otherwise,  motion  granted,  with  ten  dollars  costs.  Present  — 
Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and  Putnam,  JJ. 

Harvet  a.  Willis,  Appellant,  v.  Elbib  H.  Bird  and  Elijah  W.  Holt, 
as  Executors,  etc.,  of  William  N.  D.  Bird,  Deceased,  Respondents. — 
Motion  for  leave  to  appeal  to  the  Court  of  Appeals  denied.  Present  — 
Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and  Putnam,  JJ. 

American  District  Steam  Company,  Respondent,  v.  Everett  E. 
Wheeler,  Individually  and  as  Administrator  of  William  T.  Wheeler, 
Deceased,  Appellant. —  Judgment  and  order  reversed  and  new  trial  granted, 
costs  to  abide  the  event,  upon  the  ground  that  the  form  of  the  indorsement, 
together  with  the  correspondence  in  evidence,  constituted  some  substantial 
evidence  that  the  plaintiff  accepted  the  notes  in  suit  with  the  understanding 
that  the  defendant  had  indorsed  them  so  as  to  bind  the  estate,  and  not 
himself  individually,  and  that,  therefore,  the  trial  justice  should  have 
submitted  that  question  to  the  jury  and  not  have  directed  a  verdict  for  the 
plaintiff.     Thomas,  Stapleton,  Mills,  Rich  and  Blackmar,  JJ.,  concurred. 

Robert  P.  Burns,  Respondent,  v.  Harrt  R.  Wilkinson,  Appellant. — 
Judgment  and  order  reversed  and  complaint  unanimously  dismissed,  with 
costs,  upon  the  ground  that  as  a  matter  of  law  the  defendant  had  probable 
cause  to  believe  that  the  plaintiff  was  about  to  take  away  his  car  without 
permission.  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and  Blackmar,  JJ., 
concurred. 

Henrt  D'Hont,  an  Infant,  by  Camillb  D'Hont,  His  Guardian  ad  Litem, 
Respondent,  v.  The  National  Sugar  Refining  Company  of  New  Jersey, 
Appellant. —  Judgment  and  order  unanimously  afifirmed,  with  costs.  No 
opinion.     Present  —  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and  Blackmar,  JJ. 

Mary  A.  Finn,  as  Administratrix,  etc.,  of  Thomas  H.  Finn,  Deceased, 
Respondent,  v.  The  Brooklyn  Heights  Railroad  Company,  Appellant. 
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—  Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion. 
Present  —  Jenks,  P.  J.,  Thomas,  Stapletoo,  Rich  and  Blackmar,  JJ. 

Thomas  Gilleran,  Respondent,  v.  Springfield,  L.  I.,  Cemstebt 
SociBTT,  Appellant. —  Order  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  motion  granted,  with  ten  dollars  costs,  on  authority  of  Dwyer  t. 
SlaUery  (118  App.  Div.  345),  and  ^it  is  ordered  that  a  direction  be  inserted 
in  the  order  that  the  plaintiff  may  show  his  want  of  knowledge  of  any  of  the 
particulars  directed  to  be  given.  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and 
Blaokmar,  JJ.,  concurred. 

Bernard  F.  Guinan,  Appellant,  v.  Thomas  D.  Waterbtjrt,  Respondent. 

—  Judgment  unanimously  af&rmed,  with  costs,  on  authority  of  Htariburt 
v.  OiUeU  (96  Misc.  Rep.  585;  affd.  by  this  court,  176  App.  Div.  803). 
Present  —  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and  Blackmar,  J  J. 

Howard  D.  Hammond,  Appellant,  v.  Arthur  Douglas  Constant  and 
Sidney  S.  Hammond,  Respondents. —  Judgment  unanimously  affirmed, 
with  costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Thomas,  Stapleton, 
Rich  and  Putnam,  JJ. 

LouBTTA  Hernlt,  Appellant,  v.  Charles  J.  Hernlt,  Respondent. — 
Interlocutory  judgment  affirmed,  without  costs.  No  opinion.  Jenks,  P.  J., 
Thomas,  Stapleton,  Rich  and  Blackmar,  JJ.,  concurred. 

Margaret  C.  Illinoworth,  Appellant,  v.  George  Illingworth,  as 
Administrator,  etc.,  Resi>ondent. —  Order  affirmed,  with  ten  dollars  costs  and 
disbursements,  and  the  time  of  the  plaintiff  to  plead  anew  extended  twenty 
days  from  the  date  of  entry  of  this  order,  so  that  the  plaintiff,  if  so  advised 
may  plead  an  assignment.  No  opinion.  Jenks,  P.  J.,  Thomas,  Stapleton, 
Rich  and  Blackmar,  JJ.,  concurred. 

In  the  Matter  of  the  Application  of  John  F.  Boles,  Respondent,  for  a 
Writ  of  Certiorari,  Commanding  Herbert  S.  Sisson,  as  State  Commis- 
sioner of  Excise  of  the  State  of  New  York,  and  Another,  Api>ellants,  etc. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements,  on  authority  of 
Matter  of  Gaignat  v.  Sisson  (arUet  p.  193),  decided  herewith.  Thomas, 
Stapleton,  Mills,  Rich  and  Blackmar,  JJ.,  concurred. 

In  the  Matter  of  the  Application  of  The  Citt  of  New  York,  Relative  to 
Acquiring  Title,  etc.,  for  the  Opening  and  Extending  of  Lawrence  Avenue, 
etc. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and  Putnam,  J  J.,  concurred. 

In  the  Matter  of  the  Petition  of  Edward  J.  Flanagan,  to  Prove  the 
Last  Will  and  Testament  of  Ellen  Singer,  Late  of  the  County  of  Kings, 
Deceased. —  Taking  into  consideration  the  extravagant  and  foolish  pro- 
visions of  the  will,  which  wasted  substantially  the  whole  estate,  the  greater 
part  of  which  came  to  testatrix  as  a  gift  from  her  husbands  in  obsequies, 
burial  plots  and  monuments,  leaving  an  aged  husband,  with  slender  means 
of  support,  and  her  daughter,  unprovided  for;  the  hallucinations  of  testatrix; 
the  delusions  continuing  through  a  period  of  years  that  her  husband  and 
daughter  were  trying  to  poison  her;  acts  and  sayings  of  testatrix  detailed  in 
the  evidence  which  seem  irrational,  and  the  absence  of  evidence  supporting 
the  statement  in  the  will  that  her  husband  and  daughter  were  inconsiderate 
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of  her,  and  cruel  to  her,  we  think  that  the  evidence  establishes  a  lack  of 
testamentary  capacity.  Decree  of  the  Surrogate's  Court  of  Kings  county 
reversed,  and  probate  of  the  x>aper  propounded  denied,  with  costs  to  the 
appellant  payable  out  of  the  estate.  Jenks,  P.  J.,  Thomas,  Mills,  Putnam 
and  Blackmar,  JJ.,  concurred.  Order  to  be  settled  with  findings,  within 
ten  days,  before  Mr.  Justice  Blackmar. 

In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament  of  Phobbb  J. 
McCloskjst,  Deceased.  Howard  Buckley  and  Another,  Appellants; 
Annib  LomsB  Knapp,  as  Administratrix,  etc..  Respondent. —  Order  of  the 
Surrogate's  Court  of  Westchester  county  reversed,  with  ten  dollars  costs  and 
disbursements,  and  motion  to  vacate  the  executions  denied,  with  ten  dollars 
costs,  upon  the  ground  that  the  respondent  had  no  right  to  demand  from 
the  appellants  a  receipt  in  full  for  the  payment  of  their  distributive  shares 
under  the  decree.  Thomas,  Stapleton,  Mills,  Rich  and  Blackmar,  JJ., 
concurred. 

In  the  Matter  of  the  Application  of  Patrick  Murpht,  Respondent, 
for  a  Writ  of  Certiorari  Commanding  Hbrbbbt  S.  Sisson,  as  State  Com- 
missioner of  Excise  of  the  State  of  New  York,  and  Another,  Appellants, 
etc. —  Order  afOrmed,  with  ten  dollars  costs  and  disbursements,  on  authority 
of  Matter  of  Gaignai  v.  SUson  {anie,  p.  193),  decided  herewith.  Jenks,  P.  J., 
Thomas,  Stapleton,  Rich  and  Blackmar,  JJ.,  concurred. 

In  the  Matter  of  the  Petition  of  the  New  Tobk  Central  and  Hudson 
River  Railroad  Company,  etc..  Respondent,  under  Section  62  (Now  Section 
91)  of  the  Railroad  Law,  as  to  the  Elimination  of  Grade  Crossings  in  the  Village 
of  White  Plains.  City  of  White  Plains,  Appellant;  The  Public  Service 
Commission  of  the  State  of  New  York,  Sbcond  District,  Respondent. — 
Order  of  the  Public  Service  Commission  affirmed,  with  ten  dollars  costs 
and  disbursements.  No  opinion.  Thomas,  Stapleton,  Mills,  Rich  and 
Blackmar,  JJ.,  concurred. 

GusTAVE  H.  KUNTZSCH,  Respondent,  v.  Hulda  Wedbn  Euntzsch, 
Appellant. —  Judgment  and  order  reversed  and  complaint  dismissed,  with 
costs  to  the  appeUant,  upon  the  ground  that  there  is  no  satisfactory  evidence 
of  such  cruel  and  inhuman  treatment  of  the  plaintiff  by  defendant  as  to 
make  it  unsafe  or  improper  for  him  to  live  and  cohabit  with  her.  Jenks, 
P.  J.,  Stapleton,  Rich,  Putnam  and  Blackmar,  JJ.,  concurred. 

Merry  Realty  Company,  Inc.,  Appellant,  v.  Harry  B.  Martin  and 
Others,  Defendants.  Shamokin  &  Holus  Real  Estate  Company, 
Respondent. —  Orders  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motions  denied,  with  ten  dollars  costs,  upon  the  ground  that  no  special 
reason  appears  why  this  action  for  the  foreclosure  of  a  mortgage  should 
not  be  tried  in  the  usual  way,  that  is,  entirely  by  the  court  at  Special  Term. 
Thomas,  Stapleton,  Mills,  Rich  and  Blackmar,  JJ.,  concurred. 

Thomas  P.  Moffat,  Appellant,  v.  Hugh  S.  Jarvis  and  William  J. 

Patterson,   as  Executors,   etc.,   of  Samuel  Miller  Jarvis,   Deceased, 

Respondents. —  Order    unanimously    affirmed,    with    costs.    No    opinion. 

Present  —  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and  Blackmar,  JJ. 

The  People  of  the  State  of  New  York,  Respondent,  v.  David  Elap- 
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HOLZ,  Appellant.  Judgment  of  conviction  of  the  Court  of  Special  Sessions 
reversed,  and  defendant  discharged,  on  the  ground  that  there  is  no  evidence 
that  he  entered  the  vestibule  of  the  building  vith  intent  to  commit  a  crime. 
Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and  Blackmar,  JJ.,  concurred. 

The  People  op  the  State  op  New  York  ex  pel.  Fbank  Burns, 
Respondent,  v.  Alpred  P.  Russell,  County  Treasurer  of  Dutchess  County, 
and  Herbert  S.  Sisson,  as  State  Commissioner  of  Excise  of  the  State  of 
New  York,  Appellants. —  Order  affirmed,  with  ten  dollars  costs  and  dis- 
bursements. No  opinion.  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and 
Blackmar,  JJ.,  concurred. 

The  People  op  the  State  op  New  York  ex  rel.  Henrt  N.  Mbrritt, 
Respondent,  v.  Henry  P.  Tuthill,  as  County  Treasurer  of  the  County  of 
Suffolk,  and  Herbert  S.  Sisson,  as  State  Commissioner  of  Excise  of  the 
State  of  New  York,  Appellants. —  Order  of  the  County  Court  of  Suffolk 
county  affirmed,  with  ten  dollars  costs  and  disbursements,  on  authority  of 
Matter  of  Oaignat  v.  Sisson  {ante,  p.  193),  decided  herewith.  Jenks,  P.  J., 
Stapleton,  Mills,  Rich  and  Putnam,  JJ.,  concurred. 

ViNCENZA  Riccio,  Respondent,  v.  The  Nassau  Electric  Railroad  Com- 
pany, Appellant. —  Judgment  and  order  unanimously  affirmed,  with  costs. 
No  opinion.     Present  —  Thomas,  Stapleton,  Mills,  Rich  and  Blackmar,  JJ. 

Gertrude  M.  Rowe,  Appellant,  v.  George  W.  Snyder,  Defendant,  and 
Pennsylvania  Railroad  Company,  Respondent. —  Judgment  affirmed, 
with  costs.  No  opinion.  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and 
Blackmar,  JJ.,  concurred. 

Eu  Ugovitch  and  Hester  J.  Young,  Respondents,  v.  Ohio  Farmers' 
Insurance  Company  op  LeRoy,  Omo,  Defendant.  Charles  E.  Eickhofp 
and  Another,  Appellants. —  Orders  affirmed,  with  ten  dollars  costs  and 
disbursements.  No  opinion.  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and 
Putnam,  JJ.,  concurred. 

Anna  Vollkommer,  Respondent,  v.  The  City  op  New  York,  Appellant. 
— Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion. 
Present  —  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and  Blackmar,  JJ. 

Charles  J.  Ward,  Respondent,  v.  The  Brooklyn  Hexghts  Railroad 
Company,  Appellant. —  Judgment  and  order  reversed  and  new  trial  granted, 
costs  to  abide  the  event,  unless  within  twenty  days  plaintiff  stipulate  to 
reduce  the  verdict  to  the  sum  of  $4,000;  in  which  event  the  judgment,  as  so 
modified,  and  the  order  are  unanimously  affirmed,  without  costs.  Thomas, 
Stapleton,  Mills,  Rich  and  Blackmar,  JJ.,  concurred. 

Maude  B.  Whiting,  Appellant,  v.  Alvin  Construction  Company  and 
Others,  Defendants,  and  Rose  Pinover,  Respondent. —  Orders  of  the 
County  Court  of  Kings  county  affirmed,  with  ten  dollars  costs  and  dis- 
bursements. No  opinion.  Jenks,  P.  J.,  Stapleton,  Mills,  Rich  and  Putnam, 
JJ.,  concurred. 

Harry  Willner,  an  Infant,  by  Charles  Willner,  His  Guardian  ad 
Litem,  Respondent,  v.  Waldemar  Jansen,  Appellant. —  We  think  that 
on  this  record  the  verdict  is  contrary  to  the  evidence;  the  only  basis  for  an 
inference  of  defendant's  negligence  is  the  story  that  plaintiff  was  carried 
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from  100  feet  to  half  a  block,  hanging  unconscious  on  the  bumper  of  defend- 
ant's automobile,  without  the  knowledge  of  defendant;  improbable  in  itself, 
and  utterly  inconsistent  with  the  reasonable  and  natural  account  of  the 
occurrence  given  by  defendant's  witnesses,  two  at  least  of  whom  were  dis- 
interested. We  cannot  approve  methods  of  cross-examination,  examples 
of  which  are  to  be  found  at  folios  210,  225  and  270  of  the  record,  nor  can  or 
should  we  exclude  such  matters  from  consideration  when  exercising  our 
discretionary  power  to  order  a  new  trial  in  the  interests  of  justice.  Judgment 
and  order  reversed  on  the  law  and  facts,  and  a  new  trial  granted,  costs  to 
abide  the  event.  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and  Blackmar,  JJ., 
concurred. 

Yettb  Zbsslbb,  an  Infant,  etc.,  by  Max  Zebsler,  Her  Guardian  ad 
Litem,  Appellant,  v.  Charles  Hentschel,  Doing  Business  under  the 
Firm  Name  and  Style  of  Hentschel  Brothers,  Respondent. —  Judgment 
and  order  reversed  and  new  trial  granted,  costs  to  abide  the  event,  on  the 
ground  that  the  damages  are  inadequate.  Jenks,  P.  J.,  Thomas,  Stapleton, 
Rich  and  Blackmar,  JJ.,  concurred. 

In  the  Matter  of  the  Application  of  Edwin  W.  Fiskb  for  a  Peremptory 
Writ  of  Mandamus. —  Motions  for  stays  denied,  without  costs.  Rich, 
Putnam  and  Blackmar,  JJ.,  concurred;  Jenks,  P.  J.,  and  Stapleton,  J., 
dissented  upon  the  ground  that  the  record  fails  to  show  that  there  are  before 
the  board  of  canvassers  the  data  prescribed  by  statute*  that  enable  it  to 
act  upon  the  vote  of  the  sailors,  soldiers  and  marines  in  the  third  election 
district  of  the  third  ward. 

Henry  Bird,  Plaintiff,  v.  St.  Paul  Fire  and  Marine  Insurance  Com- 
pany, Defendant. —  Motion  for  leave  to  appeal  to  the  Court  of  Appeals 
denied.    Present  —  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and  Putnam,  JJ. 

Gussie  Brown,  Appellant,  v.  Jennie  Press  and  Annie  Eschan,  Respond- 
ents.—  Judgment  and  order  reversed  and  new  trial  granted,  costs  to  abide 
the  event,  ui)on  the  ground  that  the  damages  are  inadequate.  Thomas, 
Stapleton,  Mills,  Rich  and  Blackmar,  JJ.,  concurred. 

Annie  Davidson,  as  Administratrix,  etc.,  of  John  Davidson,  Deceased, 
Respondent,  v.  The  Brooklyn  Heights  Railroad  Company,  Appellant. 
—  Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  event,  on 
the  ground  that  the  plaintiff  has  failed  to  establish  the  cause  of  action 
alleged  in  the  complaint,  and  that  the  proof  failed  to  establish  any  such 
defect  in  the  condition  of  the  pavement  at  the  place  of  the  accident  as  to 
charge  the  defendant  with  negligence.  Jenks,  P.  J.,  Thomas,  Stapleton, 
Rich  and  Putnam,  JJ.,  concurred. 

Sarah  M.  De  Bbvoisb  and  Others,  Respondents,  v.  Maple  Avenue 
CoNSTRUcrrioN  Company,  Inc.,  and  Others,  Defendants,  Impleaded  with 
Abraham  Weinstock  and  Louis  Fishman,  Appellants. —  Judgment 
affirmed,  with  costs.  No  opinion.  Jenks,  P.  J.,  Stapleton,  Putnam  and 
Blackmar,  JJ.,  concurred;  Rich,  X,  dissented. 

*See  Election  Law  (Consol.  Laws,  chap.  17;  Laws  of  1909,  chap.  22), 
§  514,  as  amd.  by  Laws  of  1917,  chap.  815. —  [Rep. 
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Catherine  Dolan,  Respondent,  v.  Sam  Elus  and  The  Citt  of  Whits 
Plains,  Appellants. —  Judgment  and  order  unanimously  aflKrmed,  with 
costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and 
Putnam,  JJ. 

John  Doolet,  Appellant  and  Respondent,  v.  Edwabd  A.  Seama^n,  as 
Executor,  etc.,  of  Patrick  Mahonbt,  Deceased,  Respondent  and  Appellant. 

—  Judgment  and  orders  affirmed,  with  costs  to  the  plaintifF,  payable  out  of 
the  estate.  No  opinion.  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and 
Blackmar,  JJ.,  concurred. 

Catherine  Duckett,  Respondent,  v.  Aucia  E.  Harrison  and  Others, 
Appellants. —  Judgment  and  order  unanimously  affirmed,  with  costs,  on 
authority  of  Peters  v.  KeUy  (129  App.  Div.  290).  Present  —  Jenks,  P.  J., 
Thomas,  Stapleton,  Rich  and  Blackmar,  JJ. 

Marqarbt  Ellwitz,  Respondent,  v.  The  Citt  of  New  York,  Appellant. 

—  Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion. 
Present  —  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and  Blackmar,  J  J. 

William  H.  Pay,  Respondent,  v.  The  City  of  Tonkers,  Appellant. — 
Order  of  the  County  Court  of  Webtohester  coimty  unanimously  affirmed, 
with  costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Thomas,  Mills,  Rich  and 
Putnam,  JJ. 

Henry  Fish,  Respondent,  v.  Jacob  Rosenberg  and  Another,  Appellants. 

—  Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion. 
Present  —  Jenks,  P.  J.,  Stapleton,  Mills,  Rich  and  Putnam,  J  J. 

Henry  G.  K.  Heath,  Appellant,  v.  Arland  W.  Johnson,  Respondent. — 
Order  of  the  County  Court  of  Westchester  coimty  affirmed,  with  ten  dollars 
costs  and  disbursements.  No  opinion.  Jenks,  P.  J.,  Stapleton,  Mills, 
Rich  and  Putnam,  JJ.,  concurred. 

In  the  Matter  of  the  Application  of  the  City  of  New  York,  Respondent, 
Relative  to  Acquiring  Title,  etc.,  for  the  Opening  and  Extending  of 
the  Public  Playground,  etc.,  Borough  of  Brooklyn,  City  of  New  York. 
New  York  Consolidated  Railroad  Company  and  Another,  Appellants. 

—  Order  in  so  far  as  appealed  from  reversed,  without  costs,  on  authority  of 
Matter  of  City  of  New  York,  Juniper  Avenue  (177  App.  Div.  934),  and 
report  returned  to  the  commissioners,  with  instructions  to  strike  out  the 
assessments  for  benefits  levied  upon  parceb  6,000,  6,030,  6,038,  6,892  and 
6,893,  and  to  readjust  the  assessments  accordingly.  Jenks,  P.  J.,  Stapleton, 
Mills,  Rich  and  Putnam,  JJ.,  concurred. 

In  the  Matter  of  the  Probate  of  a  Paper  Writing  Purporting  to  Be  the 
Last  Will  and  Testament  of  George  W.  Horton,  Deceased.  Alios  M. 
HoRTON,  Appellant;  Jane  Ann  Dickie,  Executrix,  etc..  Respondent. — 
Decree  of  the  Surrogate's  Court  of  Westchester  county  affirmed,  with  costs 
to  the  proponent  payable  out  of  the  estate.  No  opinion.  Jenks,  P.  J., 
Thomas,  Stapleton,  Rich  and  Blackmar,  JJ.,  concurred. 

In  the  Matter  of  the  Application  ot  the  Public  Service  ComasaiON 
FOR  the  First  District  of  the  State  of  New  York,  etc.,  Relative  to 
Acquiring  Certain  Lots,  etc.,  at  the  Foot  of  Montague  street,  in  the  Borough 
of  Brooklyn,  City  of  New  York,  Required  for  the  Purposes  of  the  Con- 
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struotion,  Maintenance  and  Operation  of  a  Rapid  Transit  Railroad  Known 
as  the  Whitehall  Street-East  River-Montage  Street  Route.  New  York 
Dock  Company,  Appellant;  The  City  op  New  York  and  Others, 
Respondents. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.  Jenks,  P.  J.,  Thomas,  Stapleton,  Mills  and  Putnam,  JJ., 
concurred. 

In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament  of  Helens 
Rbndbburg,  Deceased.  Wolf  E.  Rendsburg,  Appellant;  Burton  C. 
Meiqhan,  Special  Guardian  for  Theodore  Neppert  and  Another,  Respond- 
ents.—  Decree  of  the  Surrogate's  Court  of  Westchester  county  affirmed, 
with  costs  to  the  respondents  payable  out  of  the  estate.  No  opinion.  Jenks, 
P.  J.,  Thomas,  Stapleton,  Rich  and  Blackmar,  JJ.,  concurred. 

In  the  MiAtter  of  Proving  the  Last  Will  and  Testament  of  Gilbert 
Southard,  Deceased.  James  H.  Russell  and  Lulu  V.  Sgofield,  as 
Executors,  etc.,  Appellants;  Augusta  Pascal,  Respondent. —  Decree  of  the 
Surrogate's  Court  of  Dutchess  county  reversed,  without  costs,  and  new 
trial  ordered,  upon  the  groimd  that  there  is  not  sufficient  evidence  to  sustain 
the  finding  that  the  will  was  procured  by  undue  influence  on  the  part  of 
James  H.  Russell.  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and  Blackmar, 
JJ.,  concurred. 

In  the  Matter  of  Benjamin  Taishoff  and  Philip  Taishoff,  Respondents, 
on  an  Application  to  Adjust  the  Liens  of  Abraham  B.  Schleimbr,  Respond- 
ent, and  Max  Schleimbr,  Appellant,  Attorneys  at  Law. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Thomas,  Stapleton, 
Mills,  Rich  and  Blackmar,  JJ.,  concurred. 

John  J.  Jeffards,  Appellant,  v.  John  Carr,  Respondent. —  Judgment 
affirmed,  with  costs.  No  opinion.  Thomas,  Stapleton,  Rich  and  Putnam, 
JJ.,  concurred;  Jenks,  P.  J.,  not  voting. 

Sophie  Jensen,  as  Administratrix,  etc.,  of  Jorgen  P.  Jorgensen, 
Deceased,  Respondent,  v.  John  D.  Killian,  Appellant. —  Judgment  and 
order  unanimously  affirmed,  with  costs.  No  opinion.  Present  —  Jenks, 
P.  J.,  Thomas,  Stapleton,  Rich  and  Blackmar,  JJ. 

MoLUE  Kassel,  as  Administratrix,  etc.,  of  Victor  Kabsel,  Deceased, 
Respondent,  v.  Empire  Tinware  Company  and  Others,  Appellants. — 
Interlocutory  judgment  affirmed,  with  costs.  No  opinion.  Jenks,  P.  J., 
Stapleton,  Mills,  Rich  and  Putnam,  JJ.,  concurred. 

Horace  L.  Kent,  Respondent,  v.  George  H.  Fraser,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  Thomas,  Mills,  Rich  and  Putnam,  JJ.,  concurred. 

EuRZ  &  Uren,  Inc.,  Appellant,  v.  John  W.  Place  and  Others,  Respond- 
ents.—  This  court  finds  as  a  fact  upon  the  record  that  defendant  John  W. 
Place  held  the  legal  title  to  the  property  in  question  for  the  benefit  of,  and  as 
dummy  tor,  one  J.  Leo  O'Brien;  that  the  conveyance  by  said  defendant 
Place  to  the  defendant  Golane  Publishing  Company  was  made  at  the  request 
of  said  O'Brien  and  in  discharge  of  a  moral  obligation  so  to  convey,  and 
that  the  conveyance  was  not  made  with  intent  to  hinder,  delay  or  defraud 
the  creditors  of  said  defendant  Place.     Judgment  affirmed,  without  costs. 
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Mills,  Rich  and  Blackmar,  JJ.,  concurred;  Thomas,  J.,  dissented  on  the 
ground  that  both  in  law  and  equity  Place  had  an  indefeasible  title  and  that 
the  conveyance  by  Place  to  the  defendant  Oolane  Publishing  Com- 
pany was  fraudulent  as  against  plaintiff's  creditors.  If  there  'w^ere  a 
judgment  lien  by  Place's  creditors.  Place's  discharge  of  a  moral  duty  by 
making  conveyance  would  not  override  the  lien.  But  the  creditors  are 
entitled  against  an  insolvent  debtor  to  what  they  could  subject  to  his  judg- 
ment if  a  voluntary  conveyance  thereof  had  not  been  made.  Stapleton,  J., 
concurred  with  Thomas,  J. 

Patrick  J.  Lee,  Appellant,  v.  Cranford  Company,  Inc.,  Respondent. — 
Reargument  ordered,  and  case  set  down  for  Wednesday,  January  16,  1918. 
Present  —  Jenks,  P.  J.,  Thomas,  Rich,  Putnam  and  Blackmar,  J  J. 

Dorothy  Lewis,  Api>ellant,  v.  New  York  Title  and  Mortgagb  Com- 
pany, Respondent. —  Judgment  and  order  unanimously  afiOrmed,  with 
costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Thomas,  Stapleton*  Rich 
and  Putnam,  JJ. 

WiLHELM  Mattfbld  and  Marie  Mattfeld,  Respondents,  v.  Tillis 
pRAMUK,  Appellant,  Impleaded  with  Others,  Defendants. —  The  findings 
by  the  trial  court  that  the  bond  and  mortgage  were  for  sufficient  considera- 
tion, and  not  induced  by  false  or  fraudulent  representations,  are  well  sup- 
ported by  the  proofs.  The  consideration  was  the  conveyance  of  several  lots 
which  appellant  has  since  used,  leased  and  conveyed  away,  so  that  she 
cannot  now  restore  the  parties  to  their  original  position.  The  objection 
now  urged,  that  Stephen  Pramuk,  the  appellant's  husband,  was  the  real 
party  in  interest,  not  having  been  taken  by  demurrer  or  by  answer,  is  not 
available.  (MerHU  v.  Walsh,  32  N.  Y.  685;  Code  Civ.  Proo.  §  499.) 
Judgment  of  foreclosure  affirmed,  with  costs.  Thomas,  Stapleton,  Mills, 
Rich  and  Putnam,  JJ.,  concurred. 

WiLUAM  H.  Miller,  Respondent,  v.  The  New  York  Central  Railroad 
Company,  Appellant. —  Judgment  and  orders  reversed  and  new  trial  granted, 
costs  to  abide  the  event.  Defendant  was  required  to  use  a  mail  car,  con- 
structed in  accordance  with  the  specifications  prescribed  by  the  Postmaster- 
General,  who  was  authorized  by  statute  to  prescribe.  The  jury  were 
permitted  to  exact  further  requirements  for  guarding  the  skylight  in  the 
car.  This  was  error,  which  ran  through  rulings  in  the  admission  of  evidence, 
and  also  through  statements  in  the  charge.  A  new  trial  is  granted  because 
the  jury  were  not  bound  to  accept  the  defendant's  only  vouchsafed  explana- 
tion of  the  cause  of  the  break  in  the  skylight,  as  it  was  based  wholly  upon 
circumstantial  evidence,  and  it  is  not  conclusively  estabtished  that  the 
skylight  was  properly  constructed  and  properly  maintained.  Jenks,  P.  J., 
Thomas,  Stapleton,  Mills  and  Rich,  JJ.,  concurred. 

New  York  Dock  Company,  Appellant,  v.  Funn-0'Rottrkb  Company, 
Inc.,  Respondent. —  Order  denying  injimction  affirmed,  with  ten  dollars 
costs  and  disbursements.  No  opinion.  Jenks,  P.  J.,  Thomas,  Stapleton, 
Mills  and  Putnam,  JJ.,  concurred. 

Lillian  I.  Purcell,  as  Administratrix,  etc.,  of  John  A.  Purcell, 
Deceased,  Respondent,  v.  Frederick  W.  Van  Cott,  Appellant. —  Judgment 
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and  order  reversed  and  new  trial  granted,  costs  to  abide  the  event,  upon 
the  ground  that  the  verdict  finding  the  decedent  free  from  contributory 
negligence  is  contrary  to  the  evidence.  Stapleton,  Kich  and  Blaokmar,  JJ., 
concurred;  Jenks,  P.  J.,  and  Thomas,  J.,  voted  to  reverse  the  judgment 
and  dismiss  the  complaint  on  the  ground  that  as  matter  of  law  the  decedent 
was  guilty  of  negligence  that  contributed  to  his  death. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Julius 
Chlemens,  Appellant. —  Judgment  of  conviction  of  the  County  Court  of 
Kings  county  afiOrmed.  No  opinion.  Stapleton,  Mills,  Rich,  Putnam  and 
Blackmar,  JJ.,  concurred. 

The  People  of  the  State  or  New  York,  Respondent,  v.  Nathan 
Cohen,  Appellant. —  Judgment  of  conviction  of  the  Court  of  Special  Sessions 
afi&rmed.  No  opinion.  Jenks,  P.  J.,  Thomas,  Mills,  Putnam  and  Blackmar, 
JJ.,  concurred. 

Michael  Regan,  Respondent,  v.  Euzabbth  Rhind,  Appellant. — 
Judgment,  affirmed,  with  costs.  No  opinion.  The  sixth  finding  of  fact, 
however,  is  modified  by  changing  the  words  therein  "  fraudulently  and 
surreptitiously ''  to  the  words  "  without  the  plaintiff's  knowledge,  consent 
or  authority."  Thomas,  Stapleton,  Mills,  Rich  and  Blaokmar,  JJ.,  con- 
curred.     Order  to  be  settled  before  Mr.  Justice  Thomas. 

William  J.  Riordan,  Jr.,  Respondent,  v.  Brooklyn  Union  Gas  Company, 
Api)ellant. —  Judgment  and  order  unanimously  affirmed,  with  costs.  No 
opinion.    Present  —  Jenks,  P.  J.,  Thomas,  Mills,  Putnam  and  Blackmar,  J  J. 

Fred  Seyford,  Respondent,  v.  Southern  Pacific  Company,  Api)ellant. — 
Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion. 
Present  —  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and  Blackmar,  JJ. 

Henry  I.  Stetler  and  Others,  Taxpayers  of  the  County  of  Rockland, 
Respondents  and  Appellants,  v.  John  F.  McFarlane,  Appellant  and 
Respondent. —  In  a  taxpayer's  suit  under  section  51  of  the  General  Municipal 
Law,  to  recover  moneys  alleged  to  have  been  illegally  paid,  collusion  must 
be  proven.  (DcUy  v.  Haight,  170  App.  Div.  470;  WaUace  v.  Jones,  195 
N.  Y.  511;  Skiebler  v.  SmUh,  178  App.  Div.  925.)  Here  the  court 
expressly  refused  to  find  that  the  charges  were  false,  fictitious  or  fraudulent. 
The  complaint  did  not  charge  collusion,  but  only  that  the  audit  and  allowance 
of  the  charges  were  illegal.  Judgment  reversed  and  complaint  dismissed, 
without  costs.  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and  Putnam,  JJ., 
concurred. 

Frederick  W.  Wbttlaufbr,  by  Frederick  C.  Wbttlaufbr,  His 
Guardian  ad  litem.  Respondent,  v.  Peter  H.  Woodward  and  Adelia 
Woodward,  Appellants,  and  Another,  Defendant. —  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  No  opinion.  Jenks,  P.  J.,  Stapleton, 
Mills,  Rich  and  Putnam,  JJ.,  concurred. 

Wright  Flying  Feld,  Inc.,  Appellant,  v.  Empire  State  Aircraft 
Corporation,  Respondent. —  Motion  for  leave  to  appeal  to  the  Court  of 
Appeals  denied,  without  costs.  Thomas,  Stapleton,  Rich  and  Putnam,  JJ., 
concurred;  Jenks,  P.  J.,  not  voting. 

The  People's  Trust  Company,  Appellant,  v.  Patrick  H.  Flynn   and 
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Others,  Defendants.   Hamilton  Trust  Company,  Respondent,  and  Lbander 
B.  Faber,   as  Receiver,    etc..    Appellant.    J.  Benedict   Roachb,  Appel- 
lant,    y.    Patrick    H.     Flynn    and     Others,     Defendants.     Hamilton 
Trust  Company,    Resi)ondent,    and    Lbander    B.  Faber,  as   ReoeiTier, 
etc.,  Appellant. —  After  reargument,  we  adhere  to  our  original  detenniiia- 
tion,  except   that   the   priority   of   liens   is  fixed   as  foUows:    The    Qa^e 
judgment,   the  Winters    judgment,    the  People's    Trust  Company   judg- 
ment,   and    the    Hamilton    Trust    Company]  judgment.      The    plaintiflF 
Roache,  by  beginning  his  action  as  assignee  of  the  Sage  and  Winters  judg- 
ment, acquired  a  preference  over  other  judgment  creditors,  and  the  plaintiff 
the  People's  Trust  Company  by  beginning  an  action  acquired  a  lien  over 
judgment  creditors  other  than  the  assignee  of  Sage  and  Winters.     The 
Hamilton  Trust  Company  began-  no  action,  and,  therefore,  acquired  no 
lien,  and  in  neither  action  did  the  Hamilton  Trust  Company  make  affirma- 
tive claim  for  an  equitable  hen.    The  decisions  and  judgments  are  modified 
accordingly,  and  as  modified,  judgments  affirmed,  without  costs.    Thomas, 
Stapleton,  MiUs,  Rich  and  Putnam,  JJ.,  concurred.     Order  to  be  settled 
upon  notice  before  Mr.  Justice  Rich. 

Decisions  by  the    Presiding  Justice  on   AppliccUions  to   Appeal  from    ike 

Appellate  Term. 

Harry  DeHoff,  Appellant,  v.  Adolf  Aspegren  and  Another,  Respond- 
ents.—  Application  denied,  with  ten  dollars  costs. 

Harry  Enoel,  Respondent,  v.  Mutual  Garment  Company,  Appellant. 
—  Application  denied,  with  ten  dollars  costs. 

Abraham  Gonick,  Api)ellant,  v.  Sam  Goldfarb,  Respondent. —  Appli- 
cation denied,  with  ten  dollars  costs. 

Mildred  Pearlman,  Respondent,  v.  Yokohama  Specie  Bank,  Limited, 
Appellant. —  Application  denied,  without  costs. 

William  R.  Petzb,  Respondent,  v.  Horace  Waters  A  Company, 
Appellant. —  Application  denied,  without  costs. 


Thirp  Department,  December,  1917. 

Before  State  Industrial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  Dora  Berisso  and  Minor  Dependents, 
Respondents,  for  Compensation  imder  the  Workmen's  Compensation 
Law,  for  the  Death  of  George  G.  Bebibso,  against  Annie  L.  Eagan, 
Employer,  and  The  Travelers  Insurance  Company,  Insurance  Carrier, 
Appellants. 

Workmen^a  compensation  —  verbal  notice  of  accident  to  employer. 

Appeal  from  an  award  of  the  State  Industrial  Commission,  entered  on 
the  6th  day  of  July,  1917. 

Award  reversed  and  matter  remitted  to  the  Commission  on  the  authority 
of  Dorb  V.  Steams  <St  Co.  (180  App.  Div.  138).  All  concurred,  except 
Kellogg,  P.  J.,  dissenting  in  memorandum,  in  which  Lyon,   J.,  ooncuired. 
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Eellooo,  p.  J.  (dissenting):  The  aooident  was  May  nineteenth,  the 
death  May  twenty-seventh.  Verbal  notice  was  given  May  twenty-eighth. 
Upon  the  blanks  furnished  by  the  Commission  they  asked  the  claimant 
to  state,  **  Has  notice  been  served  on  employer? "  She  answered* 
"  Yes."  To  the  question,  **  If  so,  how?  (by  delivery  or  registered  mail)  " 
she  answered,  "  verbally."  To  the  question,  "  What  date?  "  she  answered, 
*'  About  May  28th,  1916."  Neither  party  introduced  any  evidence  upon  that 
subject  and  the  position  of  each  must  rest  upon  those  answeirs.  The  notice 
referred  to  in  the  blanks  furnished  by  the  Commission  evidently  relates 
to  notice  of  the  facts  required  by  law  to  be  given.  We  must,  therefore, 
conclude  that  the  only  defect  in  the  notice  of  death  was  that  it  was  verbal 
and  not  written.  All  reasonable  intendments  are  in  favor  of  the  claim 
and  of  the  service  of  proper  notice.  The  Commission  finds  that  after  the 
injury  the  claimant  was  in  no  condition  to  give  notice  and  that  he  died 
within  the  ten  days,  and  that  the  employer  having  verbal  notice  of  the 
death  next  day  was  not  prejudiced.  The  requirement  of  notice  is  not  to 
defeat  the  employee  by  a  technicality,  but  is  to  secure  to  the  employer  an 
opportimity  to  investigate  the  facts  and  find  whether  it  has  a  defense. 
When  the  employer  received  verbal  notice,  it  had  every  advantage  it  could 
have  acquired  if  a  written  notice  had  been  given;  it  was  enabled  fully  to 
ascertain  the  facts  and  defend  itself.  Upon  the  record  it  was  a  fair  question 
of  fact  whether,  the  notice  being  verbal  instead  of  written  but  being  within 
the  statutory  time,  the  employer  and  carrier  were  prejudiced  by  the  fact 
that  it  was  not  in  writing.  The  conclusion  of  the  Commission  upon  that 
question  of  fact  is  binding  upon  us.  I  favor  an  affiimance.  Lyon,  J., 
concurred. 


Before  Stats  Industrial  Commibsion,  Respondent. 

In  the  Matter  of  the  Claim  oi  Frsdbrick  C.  Gordon,  Jr.,  Respondent,  for 
Compensation,  under  the  Workmen's  Compensation  Law,  against  Hol» 
BROOK,  Cabot  &  Rollins,  Employer,  and  The  Travblers  Insurance 
Company,  Insurance  Carrier,  Appellants. 

Workmen*  8  compensation  —  insufficient  notice. 

Appeal  from  an  award  of  the  State  Industrial  Commission,  entered  on 
the  30th  day  of  July,  1917. 

Award  reversed  and  matter  remitted  to  Commission  on  the  authority 
of  Dorh  V.  Stearns  A  Co,  (180  App.  Div.  138).  All  concurred,  except 
Kellogg,  P.  J.,  dissenting  in  memorandum,  in  which  Lyon,  J.,  concurred. 

Kelloqq,  p.  J.  (dissenting):  The  accident  was  March  30,  1916.  The 
disability  did  not  occur  imtil  May  twenty-first;  up  to  that  time  the  claimant 
did  not  consider  his  injury  serious.  The  accident  took  place  in  the  presence 
of  the  foreman  and  the  facts  of  the  injury  were  then  stated  to  him.  June 
third  the  employer  wrote  the  insurance  company  the  particulars  of  the 
accident  and  the  company  conceded  on  the  hearing  that  it  had  notice  of 
the  accident  June  third.  There  is  no  evidence  that  the  foreman  did  not 
tell  the  company  of  the  accident  at  that  time;  it  was  clearly  his  duty  to  do 
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so,  and  if  the  company  claims  that  he  did  not,  it  should  have  made  proof 
of  that  fact.  The  Commission  finds  that  written  notice  was  not  ghren 
within  ten  days  of  the  accident,  but  says  the  company  or  carrier  was  not 
prejudiced  because  the  company  knew  of  the  facts.  It  overiooks  the  fact 
that  the  notice  is  to  be  given  ten  days  after  the  disability,  and  not  after 
the  injury,  and  we  have  seen  by  the  admissions  of  the  company  that  on 
June  third  it  had  full  notice,  and  that  was  but  thirteen  days  after  the 
disability.  Upon  this  evidence  it  was  a  fair  question  for  the  Ck>mmis&aon 
to  determine  as  a  matter  of  fact  whether  the  company  was  prejudiced  by 
failure  to  give  notice,  and  its  determination  upon  the  facts  appearing  in 
the  record  and  foimd  by  the  Commission  is  conclusive  upon  us.  I  favor 
an  affiimance.     Lyon,  J.,  concurred. 


Calvin  A.  Lamb,  Respondent,  v.  S.  Chenbt  &  Son,  Appellant. 
Trespass  —  removing  employee's  goods. 

Appeal  from  an  order  entered  in  the  Madison  ooimty  clerk's  office  on 
March  29,  1917,  overruling  defendant's  demurrer  to  the  complaint. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements,  with  leave 
to  the  defendant  to  answer  within  twenty  days  on  payment  of  said  costs 
and  of  the  costs  awarded  by  the  court  below.  All  concurred,  except 
Kellogg,  P.  J.,  dissenting  in  memorandum,  in  which  Sewell,  J.,  concurred. 

Kellogg,  P.  J.  (dissenting) :  The  interlocutory  judgment  rests  upon  the 
theory  that  under  De  Jong  v.  Behrman  Co.  (148  App.  Div.  37)  there  is  no 
liabihty  for  inducing  a  servant  to  quit  the  service  of  the  employer,  but  that 
the  defendant,  in  moving  the  servant  from  the  employer's  premises,  was 
liable  for  trespass.  With  some  reluctance  I  am  willing  to  follow  the 
De  Jong  case.  If  the  servant  had  a  right  to  leave  the  employment,  he 
had  the  right  to  remove  his  goods  and  family  from  the  employer's  premises, 
and  the  defendant  in  moving  the  goods  for  him  was  performing  a  legal 
act.  Permitting  the  servant  to  occupy  the  premises  carried  with  it  a  right 
to  move  his  goods  and  family  when  desired.  It  seems,  therefore,  that 
the  defendant  is  not  liable  for  trespass  in  removing  the  servant's  goods 
from  the  premises.     Sewell,  J.,  concurred. 


Spa  Baths  Company,  Appellant,  v.  The  Board  of  Commibbionebb  of 
THE  State  Reservation  at  Saratoga  Springs,  Respondent. —  Order 
unanimously  affirmed  on  the  opinion  of  Whitmyer,  J.,  at  Special  Term, 
with  costs.     (Reported  in  98  Misc.  Rep.  399.) 

Charles  Ackner,  Appellant,  v.  Edward  Schreck,  Respondent. — 
Judgment  unanimously  affirmed,  with  costs. 

The  Ballbton  Refrigerating  Storage  Company,  Respondent,  v.  The 
New  York  Central  Railroad  Company,  Appellant. —  Judgment  modified 
by  deducting  therefrom  the  sum  of  $666.67,  the  expense  of  selling  the  apples 
in  the  city  of  New  York,  as  of  the  date  of  the  judgment,  and  as  modified 
unanimously  affirmed,  without  costs. 
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Clabbnce  F.  Bakeb  and  Another,  Respondents,  v.  Conrad  Tagbl, 
Appellant. —  Judgment  unanimously  afi&rmed,  with  costs. 

Henbt  C.  Ballou,  Appellant,  v.  The  State  of  New  York,  Respondent. 

—  Judgment  unanimously  afi&rmed,  with  costs. 

Francis  E.  Carter,  as  Administrator,  etc.,  of  Bessie  C.  Carter, 
Deceased,  Respondent,  v.  The  Village  of  Rifton,  Appellant. —  Judgment 
and  order  reversed  on  the  ground  that  the  verdict  is  not  sustained  by  the 
evidence,  and  new  trial  granted,  with  costs  to  the  appellant  to  abide  the 
event.    All  concurred. 

Samxtel  C.  Dxtdet,  Respondent,  v.  The  Santa  Clara  Lumber  Company, 
Appellant. —  Judgment  and  order  unanimously  affirmed,  with  costs. 

Geneva  M.  Dennin,  Appellant,  v.  James  C.  Farqo,  as  President  of  the 
American  Express  Company,  Respondent. —  Judgment  affirmed,  with  costs, 
on  the  authority  of  Boyle  v.  Bush  Terminal  R.  R.  Co.  (210  N.  Y.  389)  and 
Knapp  V.  WeUs,  Fargo  &  Co,  (134  App.  Div.  712).  All  concurred,  except 
Woodward,  J.,  dissenting. 

John  M.  Eddy,  Respondent,  v.  Anna  Bell,  Appellant. —  Judgment  and 
order  unanimously  affirmed,  with  costs. 

The  Glass  Bakery,  Respondent,  v.  The  Fidelity  and  Casualty  Com- 
pany OF  New  York,  Appellant. —  Judgment  unanimously  affirmed,  with 
costs. 

The  Helderberq  Cement  Company,  Respondent,  v.  Inter-Continental 
Construction  Corporation,  Appellant. —  Judgment  unanimously  affirmed, 
with  costs. 

Richard  Hopkins,  Respondent,  v.  The  State  of  New  York,  Appellant. 

—  Judgment  affirmed,   with  costs.    All  concurred,  except  Cochrane,  J., 
dissenting. 

Tripo  Krstovic,  Respondent,  v.  Charles  H.  Van  Buren  and  Samuel 
W.  Day,  Copartners,  etc.,  Appellants. —  Order  unanimously  affirmed,  with 
ten  dollars  costs  and  disbursements. 

CoRNEUUs  Kahlbn  and  Anna  Kahlen,  His  Wife,  Appellants,  v.  The 
State  of  New  York,  Respondent. —  Judgment  unanimously  affirmed. 

Edward  J.  Mannix,  Appellant,  v.  J.  Sheldon  Frost,  as  Commissioner 
of  Public  Safety  of  the  City  of  Albany,  New  York,  and  Another,  Respond- 
ents.—  Order  unanimously  affirmed,  with  ten  dollars  costs  and  disbursements. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  for  Compensation  under  the  Workmen's  Compensation  Law  of 
Amelia  Friday,  Widow,  and  Two  Minor  Children,  Respondents,  for  the 
Death  of  William  Friday,  v.  Galusha  Stove  Company,  Employer, 
and  The  Standard  Accident  Insurance  Company  of  Detroit, 
Michigan,  Insurance  Carrier,  Appellants. —  Award  unanimously  affibrmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claims  of  Eni  Hudbc  and  Others,  Wife  and  Children  Resi)ectively  of 
Vandlbin  Hudec,  Deceased,  Respondents,  for  Compensation  under  the 
Workmen's  Compensation  Law,  v.  George  G.  Wilson  Company,  Inc., 
Employer,  and  Globe  Indemnity  Company,  Insurance  Carrier,  Appellants. 
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Before    State   Industrial    Commibsion,  Reepondent.    In  the  Matter    of 
the  Claim  of  Chabuss  Divota,  Respondent,  for  Compensation  under  tiie 
Workmen's   Compensation  Lav^,  v.  Gsobob  G.  Wilson  Company,  Ikc, 
Emidoyer,  and  Globk  Indkmnitt  Company,  Insurance  Carrier,  AppeQaatB. 
Before  Statb  Industrial  Commission,   Respondent.     In  the  Matter  of 
the  Cbiim  of  Frank  Dbvobak,  Qaimant,  for  Compensation  under  the 
Workmen's  Compensation  Law,  Respondent,  v.  Gsorgb  .G.  Wilson  Com- 
PANY,  iNa,  Employer,  and  Globb  Indemnity  Company,  Insurance  Car- 
rier, Appellants.    Before  State  Industrial  Commission,  Respondent.     In 
the  Matter  of  the  Claim  of  Frank  Charvat  for  Compensation  under  the 
Workmen's  Compensation  Law,  Respondent,  v.  George  G.  Wilson  Com- 
pany, Inc.,  Employer,  and  Globe  Indemnity  Company,  Insurance  Carrier, 
Appellants. —  Award  in  each  case  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter 
of  the  Claim  of  Lena  Garlapow,  Respondent,  on  Account  of  Claimant 
Charles  Garlapow,  Deceased,  v.  Zuckmaibr  Brothers,  Employer,  and 
the  Commercial  Casualty  Insurance  Company,  Insurance  Carrier, 
Appellants. —  Award  and  orders  unanimously  affirmed. 

In  the  Matter  of  the  Adoption  of  a  Resolution  Requiring  the  Payment 
into  the  State  Fund  of  the  Present  Value  of  Death  Benefits  Pursuant  to 
the  Provisions  of  Section  27  of  the  Workmen's  Compensation  Law,  as 
Amended  by  Chapter  705  of  the  Laws  of  1917. —  Question  certified  answered 
in  the  affirmative.    All  concurred,  except  Lyon  and  Sewell,  JJ.,  dissenting. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter 
of  the  Claim  under  the  Workmen's  Compensation  Law,  Made  by  Lena 
London,  Respondent,  for  Compensation  to  Herself,  v.  Casino  Waist  Com- 
pany, Employer,  and  Ocean  Accident  and  Guarantee  Corporation, 
Limited,  Insurer,  AppeUants. —  Award  unanimously  affirmed. 

In  the  Matter  of  the  Petition  of  David  A.  Thompson,  as  Executor,  etc.. 
Respondent,  for  the  Probate  of  the  Last  Will  and  Testament,  and  CodioQ 
Thereto,  of  Jesse  W.  Potts,  Deceased,  etc.  Juua  Maud  De  Forest  and 
Others,  Appellants;  St.  Peter's  Church  in  the  CrrY  of  Albany  and 
Others,  Respondents. —  Decree  and  order  of  the  Surrogate's  Court  unani- 
mously affirmed,  with  costs. 

Alice  MacCauley,  as  Administratrix,  etc.,  of  William  MacCaulby, 
Deceased,  Respondent,  v.  American  Locomotive  Company,  Appellant. — 
Judgment  and  orders  unanimously  affirmed,  with  costs. 

In  the  Matter  of  the  Application  of  Wiluam  Hickby,  Respondent,  for 
a  Writ  of  Certiorari  to  the  Commissioner  of  Excise  of  the  State  of  New 
York  and  the  County  Treasurer  of  the  County  of  Columbia.  Herbert 
S.  Sisson,  as  State  Commissioner  of  Excise,  and  John  Connor,  as  County 
Treasurer  of  Columbia  County,  Appdlants. —  Order  reversed,  with  costs, 
and  motion  denied,  with  ten  dollars  costs,  on  the  authority  of  PeopU  ex 
rel,  GstaUer  v.  Siason  (179  App.  Div.  610).  All  concurred,  except  Kellogg, 
P.  J.,  dissenting. 

In  the  Matter  of  the  Application  of  Alfred  Snyder,  of  the  Town  of 
Kinderhook,  Respondent,  for  a  Writ  of  Certiorari  to  the  Commissioner 
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of  Excise  of  the  State  of  New  York  and  the  County  Treasurer  of  the  County 
of  Columbia.  Herbert  S.  Sisbon,  as  State  Commissioner  of  Excise 
and  John  Connor,  as  County  Treasurer  of  Columbia  County,  Appellants. 
—  Order  unanimously  affirmed,  with  costs. 

Before  State  Industrial  Commission.  In  the  Matter  of  the  Claim 
of  Charles  E.  Sharlow,  for  Compensation  under  the  Workmen's  Com- 
pensation Law,  V.  Sharlow  Brothers  Company,  Employer,  and  Employers' 
Liability  Assurance  Corporation,  Ltd.,  Insurance  Carrier. —  Question 
certified  answered  in  the  negative  on  the  authority  of  MaUer  of  Bovme 
V.  Bourne  Co.  (221  N.  Y.  28).    All  concurred. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter 
of  the  Claim  of  Mrs.  Lottie  Coons,  Respondent,  for  Compensation  for 
Herself  and  Children  for  the  Death  of  Bernard  Coons,  v.  Endicott- 
Johnson  Company,  Employer,  and  Employers'  Liability  Assurance 
Corporation,  Ltd.,  Insurance  Carrier,  Appellants. —  Award  unanimously 
affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter 
of  the  Claim  of  Catrina  Sturcke,  Respondent,  for  Compensation  under 
the  Workmen's  Compensation  Law,  v.  Henry  Lullman,  Employer,  and 
Hartford  Accident  and  Indemnity  Company,  Insurance  Carrier,  Appel- 
lants.—  Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter 
of  the  Claim  of  Alphonse  Beaudet,  Respondent,  for  Compensation  under 
the  Workmen's  Compensation  Law,  v.  George  Mertz's  Sons,  Employer, 
and  iETNA  Life  Insurance  Company,  Insurance  Carrier,  Appellants. — 
Award  affirmed.  All  concurred,  except  Kellogg,  P.  J.,  and  Cochrane,  J., 
dissenting. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  for  Compensation  under  the  Workmen's  Compensation  Law 
of  Winifred  Mack,  Widow,  Respondent,  for  the  Death  of  James  Mack, 
V.  New  York  Dock  Company,  Employer,  and  United  States  Fidelity 
AND  Guaranty  Company,  Insurance  Carrier,  Appellants. —  Award  unani- 
mously affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Henry  Carlson,  Appellant,  for  Compensation  under  the 
Workmen's  Compensation  Law,  v.  J.  Edward  Oqden  Company,  Inc., 
Employer,  and  State  Insurance  Fund,  Insurance  Carrier,  Respondents. — 
Question  certified  answered  in  the  affirmative  on  the  authority  of  MaUer 
of  Post  v.  Burger  db  Gohlke  (216  N.  Y.  544).  All  concurred,  except  Kellogg, 
P.  J.,  and  Cochrane,  J.,  dissenting. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  for  Compensation  under  the  Workmen's  Comi>ensation  Law, 
Made  by  Ann  Clair  Cain,  Widow,  etc.,  v.  United  Breeders  Company, 
Employer,  and  Employers'  Liability  Assurance  Corporation,  LncrrED, 
Insurance  Carrier,  Appellants. —  Award  unanimously  afflbrmed. 

Before  State  Industrial  Commission.  In  the  Matter  of  the  Claim  of 
Michael  Schultz,  for  Compensation  under  the  Workmen's  Compensation 
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Law,  V.  Mbtz  Bbothbrb,  Employer,  and  Zurich  Gbnbral  Accidbnt  and 
LiABiiiiTT  Inbubance  Compant,  Lihitbd,  Inauranoe  Carrier,  Appellants. — 
Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter 
of  the  Claim  of  Helen  Zalbwski  and  Another  for  Compensation  under  Uie 
Workmen's  Compensation  Law  for  the  Death  of  Peter  Janiszbwsbs,  v. 
Robert  Gair  Company,  Employer,  and  The  Travelers  Insuhancx  Coift- 
PANT,  Insurance  Carrier,  Appellants. —  Award  unanimously  aiBrmed. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of  Horagm 
Bailet,  as  Administrator,  etc.,  of  Jacob  E.  Johnson,  Deceased,  Appellant. 
Oeoroe  H.   Ingram  and  Others,  Respondents. —  The  decree  as  to  the 
Ingram  claim  is  reversed  as  excessive,  unless  he  files  stipulation  reduo- 
ing   the  recovery  to  $1,200   as   of   the   date   of    the   decree,    in    which 
case  the  decree  is  so  modified  and  as  modified  aflfirmed.     In  the  claim  of 
Elizabeth  A.  Crandall  the  court  finds  that  there  is  no  satisfactory  evidence 
taking  the  case  out  of  the  provisions  of  the  Statute  of  Limitations  and 
her  recovery  must  be  confined  to  services  rendered  for  the  last  six  years, 
and  fixes  the  value  of  her  services  for  that   time  at  $5  per  week  from 
which  should  be  deducted  $131.75,  payments  made  during  that  time.    In 
other  respects  the  decree  is  affirmed,  without  costs.    All  concurred.    The 
court  disapproves  of  the  finding  of  fact  that  at  any  time  prior  to  six  years 
before  the  decedent's  death  he  had  paid  sums  upon  the  plaintUTs  account 
which  prevented  the  Statute  of  Limitations  from  barring  a  recovery  thereon, 
and  of  the  finding  that  prior  to  said  six  years  any  sum  was  due  to  the  said 
plaintiff  for  services  of  himself  and  wife.     It  also  disapproves  of  the  findings 
that  prior  to  the  last  six  years  any  sum  had  been  paid  to  Elizabeth  A. 
Crandall  which  would  prevent  the  Statute  of  Limitations  from  applying 
to  any  claim  that  she  might  have  for  services,  and  disapproves  of  any  finding 
that  any  sum  was  due  to  her  for  services  rendered  prior  to  that  time;  and 
finds  as  a  fact  that  no  sum  was  due  to  her  for  services  rendered  at  any  time 
prior  to  six  years  before  the  decedent's  death. 

In  the  Matter  of  the  Final  Account  of  Frank  Sommsr,  as  Executor, 
etc.,  of  Adam  Sommer,  Deceased,  Appellant.  Charles  Sommsr,  Respondmt. 
—  Decree  unanimously  affirmed,  with  costs. 

In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament  of  Flbtchbr 
H.  MxTRRAT,  Late  of  the  Town  of  Champlain,  Clinton  County,  New  York, 
Deceased.  Arthur  J.  Murray,  Appellant;  Walter  R.  Mubrat,  Respond- 
ent.—  Decree  unanimously  afflbrmed,  with  costs  to  the  proponent. 

Parker-Hassam  Paving  Company,  Appellant,  v.  William  G.  Nixdorf 
and  Daniel  J.  Conroy,  Respondents. —  Judgment  unanimously  aiBrmed, 
with  costs. 

The  People  of  the  State  of  New  Tork  ex  reL  Waldo  J.  Morse,  Jb., 
v.  Eugene  M.  Travis,  Comptroller  of  the  State  of  New  Tork. —  Detennina- 
tion  unanimously  confirmed,  with  fifty  dollars  costs  and  disbursements. 

Charles  H.  Starke,  Appellant,  v.  The  Catskill  and  Albany  Steam- 
boat Company,  Limited,  and  W.  Aluson  Bear,  Respondents. —  Judgment 
and  order  reversed  and  new  trial  granted,  with  costs  to  the  appelant  to 
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abide  the  event,  upon  the  ground  that  under  the  authority  of  Hall  v.  New 
York  Tdepkone  Co,  (220  N.  T.  299)  the  trial  justice  erroneously  charged  the 
jury  that  the  burden  of  proof  was  on  the  plaintiff  to  establish  his  freedom 
from  contributory  negligence.  All  ooncuired,  except  Kellogg,  P.  J.,  who 
dissented  upon  the  ground  that  the  erroneous  charge  could  not  have  changed 
the  result  as  no  legal  liability  was  shown. 

Marion  £.  Sbaybb,  Appellant,  v.  Matt  C.  Ransom  and  Frbd  F.  Fisk, 
as  Executors,  etc.,  Respondents. —  Order  unanimously  affirmed,  with 
ten  dollars  costs  and  disbursements. 

Candacb  Whbblbr,  Respondent,  v.  Albert  M.  Sigournbt,  Impleaded 
with  Martin  Magbr,  Appellant. —  Judgment  unanimously  affinned,  with 
costs. 

WiLUAM  A.  Warren  and  Charuds  A.  Warren,  Individually  and  as 
Trustees,  etc..  Appellants,  v.  The  AijBant  Trucking  and  Storage  Com- 
pany, Respondent,  Impleaded  with  Another. —  Judgment  unanimously 
affirmed,  with  costs. 

Alice  Eugenie  Weed  and  Another,  Respondents,  v.  Orville  White 
and  Others,  Appellants. —  Judgment  modified  by  declaring  that  the  owner- 
ship of  the  plaintiffs  and  the  right  of  possession  of  the  one-foot  strip  of  land 
is  subject  to  the  joint  right  of  way  mentioned  in  the  deed  from  Stebbins  to 
Louprewte,  and  as  so  modified  unanimously  affibrmed,  with  costs  to  the 
respondent. 


Fourth  Departbcent,  December,  1917. 

Hiram  B.  Parish,  Appellant,  v,  John  J.  Neil,  Respondent 
Repleoin  —  canstructwe  posaeanan  —  appeal. 

Appeal  from  a  judgment  and  order  of  the  Yates  County  Court,  entered 
August  6,  1917,  reversing  a  judgment  of  a  justice  of  the  peace  in  favor  of 
the  plaintiff  in  an  action  on  replevin. 

Pbb  Curiam:  It  does  not  appear  that  in  the  first  replevin  action  plain- 
tiff gave  the  required  undertaking  for  the  return  of  the  chattel,  nor  does  it 
appear  that  the  judgment  dismissing  that  action  awarded  possession  or 
directed  the  return  of  the  chattel  to  defendant.  There  is,  therefore,  no 
ground  for  sustaining  the  contention  of  plaintiff's  counsel  that  defendant  had 
constructive  possession  at  the  time  the  present  action  was  begun.  On  this 
record  it  must  be  held  that  plaintiff  had  actual  possession  of  the  chattel  at 
the  time  he  began  this  action,  and  that  it  does  not  appear  that  defendant 
was  then  claiming  a  right  to  possession.  The  form  of  the  notice  of  appeal 
to  the  County  Court  permitted  a  review  of  the  whole  judgment  and  did 
not  limit  the  appeid  to  the  award  of  costs.  The  judgment  of  the  County 
Court  should  be  affirmed,  with  costs.  All  oonouned.  Judgment  and  order 
affirmed,  with  costs. 
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Thb  Peoplb  of  thb  State  of  New  Yobk,  Respondent,  v.  Henbt  Jeffrey, 

Appellant. 

Appeal  from  a  judgment  of  oonviotion  of  the  County  Court  of  Jefferson 
county,  rendered  December  18,  1915. 

Per  Curiam:  We  are  of  the  opmion  that  the  evidence  fairly  shows  that 
the  defendant  appropriated  the  property  openly  and  avowedly  under 
a  claim  of  title  preferred  in  good  faith.  Even  if  there  is  some  evidence 
to  the  contrary,  the  verdict  of  the  jury  is  against  the  weight  of  the  evidence 
upon  that  question.  All  concurred,  except  Foote,  J.,  who  dissented  and 
voted  for  affirmance.  Judgment  of  oonviotion  and  order  reversed,  and 
new  trial  granted  upon  the  law  and  facts. 


In  the  Matter  of  the  Last  Will  and  Testament  of  Mart  Bttesch,  Deceased. 

Eugene  M.  Bartlbtt,  as  Special  Guardian  of  Eleanor  Bubbch,  Appellant; 
St.  James  Church  and  Others,  Respondents. 

Appeal  from  two  decrees  of  the  Surrogate's  Court  of  Erie  county,  entered 
December  26,  1916,  and  January  9,  1917,  respectively. 

Per  Curiam:  The  decrees  should  be  affirmed,  and  the  appeal  is  so  lacking 
in  merit  that  no  costs  should  be  allowed  to  the  special  guardian.  All 
concurred.    Decrees  affirmed,  without  costs. 


The  People  of  the  State  of  New  York,  Respondent,  v.  Aikenhsad, 
Bailet  &  Donaldson,  Inc.,  and  Another,  Appellants. —  Judgment  and 
order  affirmed,  with  costs.    All  concurred. 

Welling  E.  Mafeb  and  Others,  as  Temporary  Administrators,  etc.. 
Respondents,  v.  Edward  L.  Wallace,  Imp.,  etc..  Appellant.  (Action 
No.  1.)  Welling  E.  Mapes  and  Others,  as  Temporary  Administrators, 
etc..  Respondents,  v.  Edward  L.  Wallace,  Imp.  etc..  Appellant.  (Action 
No.  2.)  —  Upon  reargument,  judgment  in  each  case  affirmed,  with  costs. 
All  concurred. 

Molue  Rarrick,  as  Administratrix,  etc.,  Appellant,  v.  William  S. 
McMillan,  Respondent. —  Judgment  and  order  reversed  and  new  trial 
ordered,  with  costs  to  appellant  to  abide  event.  Held,  that  while  there  was 
ample  evidence  to  justify  the  verdict  upon  the  ground  of  contributory 
negligence,  we  are  unable  to  say  with  certainty  that  the  jury  based  their 
verdict  upon  that  ground,  and  as  the  court  erred  in  receiving  the  declara- 
tions of  the  deceased  that  he  was  not  married  to  the  mother  of  the  plaintiff, 
and  his  declarations  concerning  his  association  with  and  conduct  toward 
other  women,  we  think  that  a  new  trial  should  be  granted.  All  concurred, 
except  Merrell,  J.,  who  dissented  and  voted  for  affirmance. 

Mart  Halpine,  Respondent,  v.  International  Railway  Company, 
Appellant. —  Judgment  and  order  reversed  and  new  trial  granted,  with 
408ts  to  appellant  to  abide  event.     Held,  (l)  that  the  verdict  is  against  the 
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weight  6t  the  evidence  upon  the  question  of  the  condition  of  the  plaintiff's 
heart  being  due  to  the  accident;  (2)  that  the  coiirt  erred  in  charging  the  jury 
that  there  was  *'  no  evidence  that  the  placing  of  a  dog  or  catch  on  the  out- 
side of  the  door  jamb  to  prevent  the  door  swinging  out  iato  the  vestibule 
was  impracticable  or  imi>ossible."  All  concurred ;  £[ruse«  P.  J. ,  in  result  upon 
second  ground  stated. 

Adam  Nbu,  Respondent,  v.  John  Fleishman,  Appellant. —  Judgment  and 
order  affirmed,  with  costs.  All  concurred,  except  Lambert  and  Merrell, 
JJ.,  who  dissented  and  voted  for  reversal  and  a  new  trial. 

Abraham  L.  Tatbb,  Respondent,  v.  Mitchell  Builders  Supply  Com- 
pany, Appellant,  and  D.  J.  Newbon  Contractino  Company  and  Others, 
Respondents. —  Judgment  modified  so  as  to  provide  for  the  enforcement  of 
the  appellant  Mitchell  Builders  Supply  Company's  lien  as  a  first  lien,  and 
as  so  modified  affirmed,  with  costs  to  appellant  payable  out  of  the  fimd. 
Settle  order  before  Mr.  Justice  Merrell  on  two  days'  notice  at  which 
time  findings  to  be  disapproved  and  proposed  new  findings  may  be  submitted. 
All  concurred. 

Daniel  W.  Peck,  Respondent,  v.  Bathurst  Lumber  Company,  Ltd., 
Appellant. —  Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs,  on  the  authority  of  Brandt  v.  City  of 
New  York  (99  App.  Div,  260).    All  concurred. 

In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament  of  Luisb 
Burger,  Deceased.  William  Maine,  Executor,  etc..  Appellant;  Henry 
J.  Maub  and  Others,  Respondents. —  Decree  and  order  reversed,  with  costs 
in  this  court  to  the  appellant  and  against  the  contestants,  and  matter  remitted 
to  the  Surrogate's  Court.  Held,  that  the  evidence  was  insufficient  to  sustain 
the  verdict.    All  concurred. 

Genevieve  Brooks,  Appellant,  v.  John  J.  Halloran  and  Others, 
Respondents. —  Judgment  affirmed,  with  costs.  Held,  that  the  building  in 
which  the  accident  hai>pened  was  not  a  tenement  house  within  the  meaning 
of  subdivision  1  of  section  2  of  the  Tenement  House  Law.*    All  concurred. 

Alfred  Frank,  Appellant,  v.  B.  Franklin  Newcomb,  Individually  and 
as  Executor,  etc.,  Respondent. —  Judgment  affirmed,  with  costs.  All 
concurred. 

Archie  £.  White,  Respondent,  v.  John  L.  Shultz  and  Another,  Appel- 
lants.—  Judgment  and  order  affirmed,  with  costs.    AU  concurred. 

Charles  M.  Gibbs,  Respondent,  v.  Will  C.  Young,  Appellant. — 
Judgment  and  order  affirmed,  with  costs.    All  concurred. 

Levi  Elbohn,  Respondent,  v.  John  D.  Crimminb,  Appellant. —  Judg- 
ment affirmed,  with  costs.    All  concurred. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of  S.  Frank 
Swarthoxtt,  as  Executor,  etc.  Fred  T.  Butters  and  Others,  Appellants; 
H.  Allen  Wagener,  Respondent. —  Order  affirmed,  with  ten  dollars  costs 
and  disbursements  against  the  appellants  Butters.    All  concurred. 

*  See  Consol.  Laws,  chap.  61  (Laws  of  1909,  chap.  99),  §  2,  subd.  1,  as 
amd.  by  Laws  of  1912,  chap.  13. —  [Rep. 
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William  H.  Harding,  Appellant,  v.  Daniel  B.  Cavanauoh,  Respondent. 

—  Judgment  and  order  affirmed,  with  costs.  New  trial  to  be  had  in 
Municipal  Court  of  Ssrraouse  on  the  19th  day  of  December,  1917,  &t 
ten  A.  M.    All  concurred. 

Eezia  Habrington,  Respondent,  v.  Mtrna  Schiller,  Defendant* 
and  Charles  A.  White,  as  Administrator,  etc.,  and  Another,  Appellants. — 
Judgment  reversed  and  new  trial  granted,  with  costs  to  appellants  to  abide 
event.  Held,  that  the  testimony  of  plaintiff  and  of  the  witness,  Mym& 
Schiller,  tending  to  show  a  delivery  of  the  deed  by  Mrs.  Schiller  in  her 
lifetime  to  the  plaintiff,  and  as  to  other  x)ersonal  transactions  between  ihem^ 
or  either  of  them,  and  Mrs.  Schiller  in  her  lifetime,  was  incomi>etent  und^* 
section  829  of  the  Code  of  Civil  Procedure.    All  concurred. 

Frank  Sullivan  Smith,  Individually  and  as  Receiver,  etc..  Respondent, 
V.  Pacific  Improvement  Company  and  Another,  Appellants,  Impleaded 
with  Others. —  Order  granting  injunction  reversed,  with  ten  dollars  costs  and 
disbursements,  and  motion  denied,  with  ten  dollars  costs,  with  leave  to  the 
plaintiff  to  renew  the  application  at  Special  Term.  Held,  that  plaintiff 
should  have  been  required  to  give  security  as  is  provided  by  section  620  of 
the  Code  of  Civil  Procedure  and  that  the  amount  thereof  should  be  sufficient 
to  fully  indemnify  the  defendants  against  any  loss  by  reason  of  gnniiag 
the  injunction.  In  view  of  this  disposition  it  is  unnecessary  for  us  to  pass 
upon  the  appeal  from  the  order  denying  the  motion  to  vacate,  and  the 
appeal  from  that  order  is  dismissed.    All  concurred. 

Joseph  Canoimila,  by  Mart  Gallo,  His  Guardian  ad  litem.  Appellant, 
V.  E.  W.  Edwards  &  Son,  Respondent. —  Judgment  of  County  Court 
reversed  and  judgment  of  Municipal  Court  affirmed,  with  costs  to  plain- 
tiff in  this  coiirt  and  in  the  County  Court.  Held,  that  the  presumption  of 
negligence  on  the  part  of  defendant  arising  from  the  nature  of  the  accident 
was  not  so  met  by  evidence  in  favor  of  defendant  as  to  have  required  the 
trial  coiirt  to  hold  as  matter  of  law  that  the  plaintiff  could  not  recover  and 
we  do  not  think  the  decision  of  the  trial  court  was  against  the  weight  of  the 
evidence.    All  concurred. 

Charles  Cangimila,  Appellant,  v.  E.  W.  Edwards  &  Son,  Respondent. 

—  Judgment  of  County  Court  reversed  and  judgment  of  Municipal  Court 
affirmed,  with  costs  to  plaintiff  in  this  court  and  in  the  County  Court,  ui>on 
the  grounds  stated  in  the  decision  in  the  case  of  CangtmUa  v.  Edwards  A 
Son  {ante,  p.  968),  decided  herewith.     All  concurred. 

Eva  Miller  Szklarski,  as  Administratrix,  etc.,  Respondent,  v.  The 
Canadian  Niagara  Power  Company,  Ltd.,  Appellant. —  Judgment  and 
order  affirmed,  with  costs.     All  concurred. 

John  Mater  and  Another,  Respondents,  v.  Michigan  Central 
Railroad  Company,  Appellant. —  Judgment  affirmed,  with  costs.  All 
concurred. 

Royal  M.  Bates,  as  Administrator,  etc..  Respondent,  v.  Lorenzo  H. 
Denn,  Appellant. —  Judgment  and  order  reversed  and  new  trial  granted, 
with  costs  to  appellant  to  abide  event.  Held,  that  the  credibility  of  the 
witness  Smilay  was  for  the  jury;  that  it  was  a  question  of  fact  whether  the 
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note  was  actually  made  and  delivered  to  plaintiff's  intestate  and  also  whether 
the  loan  was  made  to  the  witness  Smiley,  or  to  the  firm.    All  concurred. 

Floyd  Kent,  Respondent,  v.  Erib  Railroad  Company,  Appellant. — 
Judgment  and  order  afi&rmed,  with  costs.    All  concurred. 

Nicola  Teti,  Appellant,  v.  James  F.  Leahy,  Respondent. —  Judgment 
so  far  as  appealed  from  afi&rmed,  with  costs.    All  conciirred. 

Mary  Ellen  Long,  as  Sole  Administratrix,  etc..  Respondent,  v.  Penn- 
sylvania Railroad  Company,  Appellant. —  Judgment  and  order  affirmed, 
with  costs.     All  concurred. 

Frank  B.  HoDOBsand  Others,  as  Trustees,  etc..  Respondents,  v.  Osweoo 
CrrY  Savings  Bank,  Appellant. —  Interlocutory  judgment  affirmed,  with 
costs,  with  leave  to  defendant  to  plead  over  within  twenty  days  upon  pay- 
ment of  costs  of  the  demurrer  and  of  this  appeal.    All  concurred. 

George  Redman,  Respondent,  v.  Pennsylvania  Railroad  Company,' 
Appellant. —  Judgment  and  order  affirmed,  with  costs.    All  concurred. 

Harold  Grebnstein,  Appelhmt,  v.  International  Railway  Company, 
Respondent. —  Order  affirmed,  with  costs.    All  concurred. 

S.  Rae  Hickok,  Respondent,  v.  William  R.  Gantley  and  Another, 
Appellants. —  Judgment  and  order  affirmed,  with  costs.    All  concurred. 

John  Dzinoelewski,  as  Administrator,  etc..  Respondent,  v.  The  City 
op  Syracuse,  Appellant. —  Motion  for  leave  to  appeal  to  the  Court  of 
Appeals  denied,  with  ten  dollars  costs. 

John  S.  Lapp,  Respondent,  v.  The  Locke  Insulator  Manufacturing 
Company,  Appellant. —  Motion  for  leave  to  appeal  to  the  Court  of  Appeals 
denied,  with  ten  dollars  costs. 

In  the  Matter  of  Charles  M.  Gaffney,  an  Attorney  and  Counselor  at 
Law. —  Petition  granted  and  order  of  disbarment  entered  against  the  said 
Charles  M.  Gaffney. 

Manion  Brothers  Company,  Inc.,  Respondent,  v.  Senbca  Engineer- 
ing Company,  Appellant,  and  Daniel  M.  Beach,  Defendant. —  Motion 
granted  and  appeal  dismissed,  with  costs. 

Neil  &  Parmalee  Co.,  Inc.,  Appellant,  v.  Elmer  E.  Sharp,  Respondent. 
—  Appeal  dismissed,  without  costs,  upon  stipulation  filed. 

Bertha  J.  Eysaman,  Individually  and  as  Executrix,  etc.,  Respondent, 
V.  Walter  Nelson  and  Others,  Appellants,  Impleaded,  etc. —  Appeal 
dismissed,  without  costs,  upon  stipulation  filed. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Ernest 
Ward,  Appellant. —  Judgment  of  conviction  affirmed.    All  concurred. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Justus  Q aynbs, 
Appellant. —  Judgment  of  conviction  affirmed.     All  concurred. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Joseph  Tur- 
piN,  Appellant. —  Judgment  of  conviction  affirmed.    All  concurred. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Frank  Salama, 
Appellant. —  Judgment  of  conviction  affirmed.    All  concurred. 

Carl  W.  Grulich,  Respondent,  v.  Charles  Paine,  Appellant. —  Judg- 
ment and  order  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 
Held,  that  the  plaintiff  was  guilty  of  contributory  negligence  as  matter  of 
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law.    All  concurred,  except  Kruse,  P.  J.,  who  dissented  and  voted   for 
afBrmance. 

Lucy  Fritz,  Appellant,  v.  New  Yobk  State  Railways,  Respondent. — 
Order  afi&rmed,  with  costs.     All  concurred. 

Stephen  Kaminbki,  Appellant,  v.  The  Polish  National  Cathoi^ic 
Church  op  the  Holy  Mother  op  the  Rosary,  op  Bufpalo,  N.  Y., 
Respondent. —  Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs,  unless  within  ten  days  from  the 
service  of  a  copy  of  this  order  with  notice  of  entry  thereof,  the  defendant 
stipulates  that  the  certificates  or  notes  described  in  the  complaint  may  be 
received  in  evidence  on  the  trial  and  shall  constitute  prima  facie  evidence 
of  indebtedness  of  defendant  as  stated  therein  and  of  the  execution  of  said 
certificates  or  notes,  and  in  case  the  defendant  so  stipulates  the  order  appealed 
from  is  affirmed,  without  costs.    All  concurred. 

In  the  Matter  of  the  Estate  of  Lillian  Rousseau,  Deceased.  Georgk  B. 
Zeiler,  Appellant;  Albert  C.  Pardee,  as  Administrator,  etc.,  Respond- 
ent.—  Order  affirmed,  with  costs.    All  concurred. 

The  People  op  the  State  op  New  York  ex  rel.  Cora  Alice  Wheeler, 
Respondent,  v.  Ethan  A.  Nevin,  as  Superintendent  of  the  State  Custodial 
Asylum  for  Feeble-Minded  Women,  Appellant. —  Order  affirmed,  with  costs. 
All  concurred. 

Jamestown  Mantel  Company,  Respondent,  v.  Be  Glad  Construction 
Corporation  and  Another,  Appellants. —  Judgment  affirmed,  with  costs. 
All  concurred:  Lambert,  J.,  not  sitting. 

Thomas  J.  Northway,  Plaintiff,  v.  Frank  Conlon,  Defendant. — 
Plaintiff's  exceptions  overruled  and  motion  for  new  trial  denied,  ¥rith  costs 
to  the  defendant.    All  concurred. 

Anna  Pataki,  Appellant,  v.  Standard  Accident  Insurance  Company 
OP  Detroit,  Michigan,  Respondent. —  Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  denied,  with  ten  dollars  costs. 

BuppALo  Carey  Company,  Respondent,  v.  Arvilla  E.  C.  Dunn, 
Appellant. —  Order  entered  dismissing  appeal,  with  costs,  upon  affidavit 
filed  by  respondent's  attorney  showing  that  appellant  has  failed  to  comply 
with  terms  of  order  entered  September  28,  1917. 

David  M.  Hancock,  Respondent,  v.  Pennsylvania  Company,  Appellant. 
—  Motion  for  leave  to  appeal  to  the  Court  of  Appeals  denied,  with  ten 
dollars  costs. 

Thomas  H.  Dowd,  as  Administrator,  etc.,  Respondent,  v.  Pennsylvania 
Railroad  Company,  Appellant. —  Motion  for  leave  to  appeal  to  the  Court 
of  Appeals  denied,  with  ten  dollars  costs. 

Alsome  E.  Hazelwood,  Respondent,  v.  Byron  M.  Lyon,  Appellant. — 
Motion  to  dismiss  appeal  granted,  unless  appellant  shall  file  and  serve  printed 
papers  within  twenty  days  and  printed  briefs  within  ten  days  thereafter. 

Admitted  to  Practice  as  Attorneys  and  Counselors  at  Law,  upon 
Examination: 

At  September  Term,  1917:  Harold  E.  Orr,  of  Buffalo;  Edward  Cor- 
nelius Lynch,  of  Syracuse;  John  Emmett  O'Brien,  of  ShortsviUe;  Frank 
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WiLUAM  Webkb,  Jb.,  of  Roohester;  Chbbtbr  P.  Morribsst,  of  Syracuse; 
Ebnbst  Charles  Murray,  of  Syracuse;  Lewis  Smith  Carr,  of  Syracuse; 
Ratmond  Edmund  Stbffbrson,  of  Syracuse;  Garson  Baldwin,  of  Roches- 
ter; Btron  S.  Fox,  of  Rome;  Henrt  Edward  Dodd,  of  Syracuse;  Charles 
H.  GoEBEL,  of  Syracuse;  W.  Taylor  Shbals,  of  Syracuse;  Joseph  J.  Des- 
mond, of  Buffalo;  George  T.  Dribcoll,  of  Buffalo;  John  S.  Leonard,  of 
Jamestown;  Michael  J.  Montebano,  of  Buffalo;  Charles  Jerome  Mondo, 
of  Rochester;  Joseph  A.  Schwendler,  of  Buffalo;  Francis  M.  Skiyington, 
of  Mumford;  Lewis  L.  Crowley,  of  Rochester;  Whitman  G.  Abhby,  of 
North  Collins;  Cosmo  A.  Cilano,  of  Rochester;  Hugh  R.  Reynolds,  of 
Geneva;  Leonard  S.  Zartman,  of  Waterloo;  Harry  J.  Doyle,  of  Syracuse; 
Samuel  Levy,  of  Syracuse;  Lionel  Oscar  Grobsman,  of  Bynuaaae;  C. 
Leonard  O'Connor,  of  Syracuse;  Carroll  E.  Sutter,  of  Webster;  George 
R.  Rothfub,  of  Buffalo;  John  H.  Farnham,  of  Syracuse;  Wilbur  R.  Lup- 
TON,  of  Syracuse;  Harry  Ginbburg,  of  Buffalo;  Dudley  A.  Wilson,  of 
Buffalo. 

At  November  Term,  1917:  Jacob  Sicherman,  of  Buffalo;  Edmiston 
Hagmeir,  of  Buffalo;  Clarence  J.  Foertch,  of  Syracuse;  Arthur  Noble 
Gleason,  of  Utica;  William  J.  Hayes,  of  Syracuse;  Morrell  E.  Brewbtbr, 
of  Syracuse;  Myer  Miller,  of  Rochester;  Samuel  Levy,  of  Rochester; 
Algott  Neary,  of  Rochester;  Sidney  B.  Cooper,  of  Watertown. 
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ABATEMENT. 

Death  of  party  litigant. 
See  Trial,  1. 

ACCOUNTING. 

Suit  to  impress  trust  and  for  an  accounting. 

See  Deposition. 
Agreement  creating  joint  adventurer — liability  to  account  for  secret  profits. 

See  Pabtnbbship,  1. 

AGENCY. 

See  Principal  and  Agent. 

AGRICULTURAL  LAW. 

Application  of  manvfaciurer  of  fertilizer  for  cerHfUaie  under  AgricvUural 
LaWt  section  222  —  mandamus  —  moving  papers  not  showing  right  to  certifi,- 
cole  —  when  aUernative  xvrit  may  be  granted.  A  manufacturer  of  a  fertilizer 
known  as  **  stonemeal  "  is  not  entitled  to  a  writ  of  mandamus  requiring 
the  Commissioner  of  Agriculture  to  issue  a  certificate  under  section  2^ 
of  the  Agricultural  Law,  where  the  moving  papers  are  absolutely  silent 
upon  the  question  as  to  whether  or  not  the  material  will  enrich  the  soil, 
and  the  opposing  affidavits  tend  strongly  to  show  that  it  is  not  an  efficient 
factor  in  the  production  of  crops. 

However,  if  the  record  had  disclosed  a  question  of  fact  as  to  the  fertilizing 
value  of  the  material,  the  manufacturer  thereof  would  have  been  entiUed 
to  an  alternative  writ  of  mandamus  to  have  that  fact  determined.  Matter 
of  National  Stonemeal  Co.  v.  Wilson^  236. 

ANIMAL. 

Possession  of  wild  deer. 

See  Conservation  Law. 

ANNULMENT. 

Action  to  annual  marriage. 

See  Husband  and  Wife,  1. 

APPEAL. 

Matters  not  shown  by  record. 
See  Corporation,  4. 

When  exception  to  erroneous  charge  unnecessary. 
See  Negligence,  6. 

Nominal  damages  —  reversal  where  plaintiff  may  be  able  to  show  sub- 
stantial damage. 

See  Principal  and  Agent,  I. 

Errors  available  in  absence  of  exception. 
See  Principal  and  Agent,  3. 

Right  of  plaintiff  where  complaint  is  dismissed  at  dose  of  case. 
See  Principal  and  Agent,  4. 

Inconsistent  findings. 

See  Real  Property,  3. 

Effect  of  directed  verdict. 
See  Sale,  3. 

ASSAULT. 

False  imprisonment  —  malicious  prosecution  —  complaint  stating  action  for 
false  imprisonment  only  —  arrest  vrithout  warrant  —  dday  in  taking  person 
arrested  before  magistrate.  Action  to  recover  damages  n>r  alleged  assault, 
false  impnsonment  and  malicious  prosecution.  The  plaintiff  was  employed 
by  the  defendants  to  sell  tickets  at  a  bathing  pavikon  and,  it  is  alleged, 
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was  arrested  by  the  defendants  without  legal  process,  or  probable  oauae, 
and  malioiously  imprisoned  and  assaulted,  etc.,  and  was  brought  before  the 
magistrate  ut>on  the  false  charge  of  selling  tickets  bearing  a  date  which 
rendered  them  worthless,  etc.  Complaint  examined,  and  held,  insufficient 
to  charge  the  defendants  with  liability  for  assault. 

A  mere  charge  that  the  defendants  assaulted  the  plaintiff  is  a  mere  con- 
clusion and  not  a  statement  of  facts  sufficient  to  authorize  a  recovery  for 
amiuilt. 

Held  further,  that  the  complaint  did  not  allege  facts  necessary  to  sustain 
an  action  for  malicious  prosecution  in  that  it  does  not  appear  that  the  le^al 
prosecution  terminated  favorably  to  the  plaintiff. 

Where  the  plaintiff  alleged  that  he  was  held  by  the  magistrate  and  found 
guilty  by  the  Court  of  Special  Sessions  it  will  be  inferred  that  he  received 
a  suspended  sentence.  The  plaintiff  must  allege  what  is  tantamount  to 
the  termination  of  the  criminal  prosecution  favorably  to  him. 

Held  further,  that  the  complaint  contained  allegations  sufficient  to  sustain 
the  action  as  one  for  false  arrest  and  imprisonment  in  that  plaintiff  -was 
arrested  for  a  misdemeanor  without  legal  process,  in  which  case  the  arrest 
could  only  be  justified  if  the  crime  were  committed  in  the  defendftnts' 
presence.    The  burden  of  showixu;  the  latter  fact  is  upon  the  defend&nts. 

Even  if  the  arrest  of  the  plaintiff  were  lawful  it  cannot  be  held  as  a  matter 
of  law  that  there  was  no  unnecessary  delay  in  taking  him  before  a  ma^ris- 
trate,  or  delivering  him  to  a  peace  officer,  as  required  by  section  185  of  the 
Code  of  Criminal  Procedure.  Such  unnecessary  delay  makes  the  arrest 
unlawful  r^ardless  of  whether  or  not  the  plaintiff  was  guilty  of  crime. 
Hendrix  v.  Manhattan  Beach  Development  Co.,  111. 

Statements  of  defendant. 
See  Cbimb,  3. 

ASSIGNMENT. 

Transfer  of  plainHfTs  estate  vrocured  by  undue  influence  —  tranrfers  set 
aside.  Suit  to  set  aside  transfers  which  divested  the  plaintiff  of  practically 
all  his  property  and  estate  to  the  exclusion  of  an  adopted  child.  Evidence 
examined,  and  hdd,  that  the  transfers  were  made  at  a  time  when  the  trans- 
feror was  in  such  a  weak  condition  of  mind  and  body  that  he  was  uncon- 
scious of  the  nature  of  his  acts,  which  were  the  result  of  undue  influence 
exerted  by  the  defendants,  and  that  the  transfers  should  be  set  aside. 
Adams  v.  Luce,  232. 

Equitable  assignment  —  agreement  by  bridge  company  to  pay  attorneys 
from  certain  moneys. 

See  Contract,  2. 

Action  upon  an  alleged  written  assignment  by  testator  to  plaintiff. 
See  Decedent's  Estate,  6. 

Assignment   of   rents   as  collateral  security  —  prior  mortgage  of  same 
property  —  priority  of  claim  to  rents. 
See  Real  Propebtt,  5. 

ATTACHMENT. 

Validity  of  attachment  against  nonresident -:- effect  of  procurement  c(f 
consummation  of  contract  within  this  State.  The  mere  procurement  by  the 
father  of  the  plaintiff's  president,  without  deceit  or  trickery,  of  the  con- 
summation of  a  contract  in  this  State  and  the  payment  here  of  money  to 
the  defendant,  a  non-resident,  does  not  prevent  the  plaintiff  from  attaching 
such  money  U];)on  a  claim  against  the  defendant,  where  no  representation 
was  made  to  him,  express  or  implied,  that  he  would  be  free  to  remove  the 
money  received  from  the  State,  or  that  it  would  not  be  subject  to  any  legal 
claims.     Condon  Wrapping  Machine  Co.,  Inc.,  v.  Dearborn,  311. 

Moving  papers  —  failure  to  embody  evidence  establishing  agency. 
See  Principal  and  Agent,  5. 

ATTOBNIY  AND  CLIENT. 

Disbarment  —  conversion  of  client's  moneys  —  purpose  of  disciplinary 
vroceedings  —  repayment  of  money  does  not  condone  offense.  Attorney  at 
law  disbarred  for  converting  to  his  own  use  moneys  of  his  client  specifically 
intrusted  to  him  for  a  definite  purpose. 
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ATTORNEY  AND  CLIENT  —  CanHnued. 

Disoiplinanr  proceedings  are  not  instituted  for  the  purpose  of  collecting 
debts  owing  by  an  attorney  to  his  client,  but  for  the  purpose  of  inquiring 
into  the  professional  conduct  of  the  attorney  and  to  determine  whether 
he  is  a  fit  person  to  continue  as  a  member  of  the  bar. 

A  payment  while  the  proceeding  is  pending  of  the  moneys  claimed  in  no 
way  condones  the  offense  chaii^d  and  under  investigation.  Matter  of 
Flowerman,  488. 

2.  SuBpensian  from  practice  —  urUawftd  refusal  to  return  letters  to  dient  — 
miea'pjiTO'priatwn  oj  money  due  to  counsel.  Attorney  at  law  suspended 
from  practice  for  refusing  to  return  to  a  client  letters  upon  which  he  had 
no  lien  or  chum,  and  for  failure  to  pay  counsel  engaged  by  him,  and  for  the 
appropriation  to  his  own  use  of  the  money  due  such  counsel.  Matter  of 
Youngentob,  490. 

3.  Disbarment  —  conversion  of  money  belonging  to  dient.  Attorney  at 
law  disbarred  for  converting  to  his  own  use  money  intrusted  to  him  for 
a  specific  purpose.    Matter  of  Rini,  496. 

4.  Charges  of  professional  misconduct  in  inducing  dient  to  sign  deed  of  trust 
and  execute  contingent  fee  agreement  not  sustained  —  attorney  severdy  censured 
for  commingling  trust  fund  with  his  own  and  using  sam£  and  for  making  certain 
investments  —  effect  of  prior  good  reputation  in  community  and  lack  cf  willful 
dishonesty.  Charges  against  an  attorney  at  law  of  professional  misconduct 
in  inducing  his  client  to  sign  a  deed  of  trust  and  an  agreement  for  a  contingent 
fee  of  twenty-five  per  cent  of  whatever  he  mieht  be  able  to  secure  for  her 
in  the  settlement  of  her  husband's  estate,  hda,  not  to  have  been  sustained 
by  the  evidence. 

Said  attorney  should  be  severely  censured,  however,  for  commingling  the 
trust  fund  with  his  own,  and  at  times  using  it  as  his  own,  ana  also  for 
investing  the  funds  in  second  mortgages  and  in  corporate  stock. 

The  fact  that  said  attorney  appears  to  have  maintained  a  good  reputation 
in  the  conununity  and  does  not  appear  to  have  been  guilty  of  willful  dis- 
honesty has  protected  him  from  more  severe  disciplinary  measures. 
Matter  of  Both,  618. 

Right  of  temporary  administrator  to  compensation  for  legal  services. 
See  Decedent's  Estate,  5. 

BANKING. 

Action  to  recover  damages  —  refusal  of  bank  to  honor  check. 
See  Bills  and  Notes,  1. 

Action  to  recover  balance  due  for  obtaining  new  accounts  for  bank. 
See  CoNTBACT,  4. 

Assessment  of  foreign  bank  stock  owned  by  deceased  non-resident. 
See  Tax,  1. 

BANKRUPTCY. 

Action  on  note  —  discharge  of  maker  in  bankruptcy. 
See  Bills  and  Notes,  3. 

When  production  of  papers  in  custody  of  trustee  in  bankruptcy  in  foreign 
State  should  not  be  required. 
See  DisGovEBT. 

BILLS  AND  NOTES. 

1.  Action  to  recover  damages  because  of  refused  of  bank  to  honor  check  — 
evidence  showing  right  to  nominal  damages  only  —  proof  necessary  to  sustain 
verdict  for  substantial  damages  —  new  tncU.  Action  to  recover  d&mages  for 
a  refusal  of  the  defendant  bank  to  honor  a  check  drawn  upon  it  by  the 
plaintiff  who  was  a  depositor.  Evidence  examined,  and  held,  that  the 
plaintiff  is  entitled  to  recover  at  least  nominal  damages. 

But  the  plaintiff  cannot  base  a  right  to  substantiid  damages  upon  mere 
proof  that  the  check  was  drawn  in  favor  of  a  person  who  manufactured 
an  invention  of  the  plaintiff's  and  the  dishonor  of  the  check  incensed  the 
payee  to  a  de^pcee  where  he  refused  to  proceed  with  the  manufacture  unless 
ne  were  paid  m  advance,  etc.,  where  it  does  not  appear  that  the  defendant 
had  knowledge  of  the  plaintiff's  contract  with  the  payee,  or  could  have 
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BILLS  AND  N0T18  —  Continued. 

foreseen  that  its  refusal  to  pay  the  check  would  lead  to  an  abrogation  of 
the  contract,  as  such  result  was  not  within  the  contemplation  of  the  jwrties. 
Although  the  judgment  rendered  on  a  verdict  for  substantial  damages  is 
reversed,  a  new  tri2  will  be  granted,  with  costs  to  abide  the  event,  as  tlie 
plaintiff  may  be  able  to  show  »cts  on  a  new  trial  entitling  him  to  sabstaatial 
damages.     Meyer  v.  Hudson  Trust  Co.^  09. 

2.  Presentation  cf  check  through  clearing  house  and  tentative  entry  therecf 
on  hooks  cif  drawee  —  return  cf  check  on  notice  of  insolvency  of  drawer  —  when 
no  acceptance  which  entitles  payee  to  recover  of  drawee  —  estoppel  —  custom 
of  clearing  house.  Where  the  plaintiff,  a  bank  named  as  payee  of  a  cheek 
drawn  upon  the  defendant  bank,  forwarded  the  instrument  to  its  oarre- 
spondent  for  collection  and  the  correspondent  presented  the  check  through 
the  New  York  clearing  house,  of  which  the  drawee  was  also  a  meirber. 
and  the  drawee  on  receiving  the  check  through  the  clearing  house  made  a 
tentative  entry  thereof  on  its  books,  but  did  no  unequivocal  act  indicating 
an  intention  to  pay  the  check  and  returned  it  the  same  day  to  the  ooire- 
spondent  bank  on  learning  that  the  drawer  had  been  taken  over  by  the 
banking  department  of  a  foreign  State,  the  payee  is  not  entitled  to  recover 
on  the  theory  that  the  drawee  had  irrevocably  accepted  the  check. 

On  the  facts  aforesaid  there  is  no  estoppel  as  between  the  payee  and 
drawee,  as  the  latter  neither  canceled  the  check,  nor  marked  it  paid,  nor 
retained  it. 

The  plaintiff  not  being  a  member  of  the  New  York  clearing  house,  is  not 
bound  oy  the  constitution  and  rules  of  that  institution.  First  National 
Bank  v.   National  Park  Bank,  103. 

3.  Action  on  promissory  note  —  evidence  —  discharge  cf  maker  in  banU" 
ruptcy  proceedings  —  Statute  of  Frauds  —  promissory  note  as  memorandum 
of  promise  to  pay  debt  discharged  in  bankruptcy.  Where  a  plaintiff  sued 
upon  a  promissory  note  daimed  to  have  been  the  last  of  a  series  of  renewals 
it  was  error  for  the  court  to  exclude  evidence  of  a  prior  discharee  of  the 
defendant  in  bankruptcy  in  which  a  prior  note  of  the  defendant  was 
scheduled,  if  the  defendant  claims  the  note  in  suit  was  given  without  con- 
sideration for  the  accommodation  of  the  plaintiff  ana  its  amount  was 
different  from  the  amount  of  the  prior  note  and  it  was  not  given  when  the 
prior  note  became  due  so  that  it  was  not  a  renewal  thereof. 

It  seemsj  that  a  note  given  subsequent  to  the  discharge  in  bankruptcy 
of  the  maker  pursuant  to  an  oral  agreement  to  revive  a  debt  discharged  in 
bankruptcy  is  a  memorandum  of  the  agreement  in  writing  withm  the 
requirements  of  subdivision  5  of  section  31  of  the  Personal  I^perty  Law. 
Stokes  V.  Sanders,  249. 

4.  Inquiry  as  to  funds  <4  drawer  —  acknowledgment  that  drawer  has  requisite 
funds  on  deposit  does  not  amount  to  acceptance  cf  hill  —  pleading  —  compUnnt 
not  stating  cause  of  action  — foreign  law  not  well  pleaded.  Where  a  foreign 
bank,  upon  which  a  bill  of  exchange  was  drawn,  on  receiving  a  telegram 
from  another  bank  which  was  contemplating  the  purchase  of  the  bill 
inquiring  whether  the  defendant  would  pay  a  draft  of  the  drawer  for  a 
certain  sum  of  money,  replied  by  telegram  that  such  draft  was  good,  it  did 
not  thereby  accept  the  draft  and  is  not  liable  thereon. 

The  defendant  s  reply  stating  that  the  draft  was  good  meant  only  that 
the  drawer  had  the  amount  of  the  draft  at  that  time  on  deposit  with  the 
defendant  and  did  not  bind  it  to  hold  the  funds,  or  amount  to  an  acceptance. 

A  drawee  cannot  be  held  liable  upon  a  contract  of  acceptance  external 
from  the  bill  unless  the  language  used  clearly  and  unequivocally  imports  an 
absolute  promise  to  pay. 

The  plaintiff  cannot  recover  on  a  second  cause  of  action  restating  the 
facts  aforesaid  and  also  alleging,  in  substance,  that  under  the  law  of  Mexico, 
where  the  draft  was  drawn  and  where  the  drawee  resided,  a  drawee  must 
accept  or  refuse  to  accept  on  the  same  day  a  draft  is  presented  for  that 
puipose,  and  if  the  drawee  allows  the  day  to  pass  without  returning  the 
draft  he  is  liable  for  its  payment,  and  that  the  drawee  retained  the  draft 
for  a  much  longer  period,  where  the  allegations  do  not  show  that  said  law 
was  in  effect  when  the  transactions  occuired.  A  demurrer  will  be  sustained 
to  a  complaint  which  merely  sets  forth  the  facts  aforesaid.  Colcord  v. 
Banco  De  Tamaulipas,  295. 
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1.  Agreement  to  transport  dog  through  other  carrier  —  interstate  commerce  -r- 
denaiionfrom  ojjreed  route  hy  carrier  —  burden  oj  showing  freedom  of  negligence 
cast  upon  carrier  —  proof  justifying  recovery.  Where  an  express  company 
speeifioally  agreed  to  transport  the  plaintiff's  dog  to  a  city  in  a  foreign 
State  by  another  specified  express  company,  but,  in  contravention  of  the 
agreement,  did  not  deliver  the  animal  to  the  specified  carrier  and  carried 
it  over  its  own  line  by  a  different  route  and  tne  dog  died  in  transit,  the 
burden  of  showing  negligence  of  the  defendant  as  required  by  the  interstate 
bill  of  lading  is  not  upon  the  shipper,  but,  on  the  contrary,  as  the  carrier 
willfully  deviated  from  the  stipulated  route,  it  became  an  insurer  to  the 
extent  of  proving  that  the  death  of  the  animal  was  not  due  to  its  own  act 
or  negligence. 

The  Carmack  amendment  to  the  Interstate  Commerce  Act  does  not 
disturb  such  common-law  liability. 

It  seems,  that  under  the  law  of  this  State  a  carrier,  in  the  absence  of  a 
limiting  contract,  is  liable  as  in  the  case  of  inanimate  property  for  the 
transportation  of  live  animals,  except  as  to  injuries  arising  from  their  nature 
and  propensities  and  which  diligent  care  cannot  prevent. 

Evidence  examined,  and  held,  sufficient  to  justify  a  finding  that  the 
defendant  was  negligent  and  that  the  plaintiff  was  entitled  to  recover. 
Ely  V.  BarreU,  176. 

2.  Evidence  not  establishing  agreement  to  deliver  goods  within  certain  time  — 
proof  improperly  received  affords  no  basis  for  amendment  of  pleadings  to 
conform  thereto  —  agreement  tvith  shipper  to  expedite  shipment  at  regular 
rates  in  violation  of  Interstate  Commerce  Act  —  liability  of  carrier  under  bill 
of  lading  for  damage  to  goods  in  transit  —  consequential  damage.  In  an 
action  by  a  shipper  against  a  carrier  for  failure  of  the  latter  to  deliver 
goods  shipped  within  a  certain  period,  evidence  held  insufficient  to  sustain 
a  finding  that  there  was  an  agreement  between  the  plaintiff  and  the  defend- 
ant by  which  the  latter  agreed  to  deliver  plaintiff's  goods  not  later  than  a 
certain  date. 

A  complaint  alleging  an  agreement  by  the  defendant  to  deliver  a  shipment 
by  the  plaintiff  not  later  than  the  fourth  morning  following  receipt  thereof, 
wilL  not  be  amended  at  the  trial  so  as  to  provide  that  the  agreement  was 
to  deliver  "  at  all  events  with  reasonable  dispatch  and  within  a  reasonable 
time  "  in  order  to  conform  the  pleadings  to  proof  which  had  been  improperly 
received  under  objection  and  exception. 

An  agreement  with  a  particular  snipi)er  to  expedite  a  shipment  at  regular 
rates,  where  no  rate  has  been  published  for  expediting,  is  a  discrimination 
and  a  violation  of  the  Interstate  Commerce  Act,  and  relief  thereon  will 
be  denied. 

The  rights  of  a  shipper  and  a  connecting  carrier  are  to  be  measured  solely 
by  the  bill  of  lading  issued  by  the  initial  carrier. 

Under  a  bill  of  lading  providing  that  the  amount  of  any  loss  or  damage 
for  which  any  carrier  is  liable  shall  be  computed  on  the  basis  of  the  value 
of  the  property  at  the  time  and  place  of  sfdpment,  the  shipper  is  entitled 
only  to  the  actual  damage  to  its  property,  and  not  to  any  consequential 
damage  arising  either  from  its  delayed  delivery  or  from  an  inability  to 
use  it  for  any  period  of  time  because  of  its  damaged  condition.  Grossman 
Manfg.  Co.,  Inc.,  v.  N.  Y.  C.  R.  R.  Co.,  764. 

3.  Transportaiion  of  live  stock  —  Interstate  Commerce  Act  —  oral  contract 
for  transportation  in  violation  of  Federal  statute  —  estoppel  —  shipper  cannot 
take  advantage  of  reduced  rate  and  repudiate  uniform  contract  authorizing 
same  —  erroneoris  charge  —  new  trial.  Where  schedules  filed  by  a  common 
carrier  under  the  Interstate  Commerce  Act  show  its  changes  for  transportinjg 
live  stock  and  provide  for  a  uniform  bill  of  lading,  fixing  a  reduced  rate  at 
which  it  will  carry  live  stock,  while  a  rate  ten  per  cent  higher  is  charged 
if  a  consignor  refuses  to  execute  a  **  uniform  live  stock  contract,"  both  the 
shipper  and  carrier  are  bound  to  know  that  an  oral  contract  for  transportation 
fixing  no  rate  or  valuation  of  the  stock  is  a  violation  of  the  Federal  act. 
Hence  a  consignee  whose  live  stock  died  in  transit  because  they  were  not 
unloaded  during  ninety-eight  hours  of  transit  cannot  recover  more  than 
the  amount  limited  in  a  uniform  bill  of  lading  upon  the  contention  that 
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said  biU  of  lading:  was  executed  without  authoritv  and  that  the  agent  of  the 
consignor  made  an  oral  contract  of  shipment  which  fixed  no  rates.  This, 
because  in  such  case  the  Interstate  Commerce  Act  and  the  schedules  and 
bills  of  lading  filed  and  issued  in  pursuance  thereof  would  become  ineffective. 

Moreover,  the  plaintiff  cannot  have  the  reduced  rate  and  disclaim  the. 
contract  authorizing  such  rate,  otherwise  he  would  be  obtainine:  a  dis- 
cretionary rate  and  gaining  for  a  lesser  charge  the  benefits  of  the  higher 
charge. 

It  was  error  for  the  court  to  char|:e  that  the  jury  might  find  the  oral 
contract  alleged  by  the  plaintiff,  for  if  such  oral  agreements  could  be  sus- 
tained the  door  is  open  to  all  manner  of  special  contracts  departing:  frcMn 
the  schedules  and  rates  filed  with  the  Interstate  Commerce  Commisedon. 

Alliiough  the  jury  might  have  found  that  an  agent  of  the  carrier  denied 
the  person  accompanjdng  the  live  stock  an  opportunity  to  unload  th«n 
during  transit,  the  error  in  the  chari^e  aforesaid  allowing  the  jury  to  find 
the  oral  contract  alleged  by  the  plamtiff  requires  a  new  trial.  Dickerson 
V.  Erie  Railroad  Co,,  815. 

Liability  of  express  company  for  delay. 
See  Negugbnce,  3. 

Liability  of  railroad  company  for  loss  of  jeweliy  left  in  dining  car. 
See  Negugence,  6. 

CIBTIOKABI. 

Order  of  Public  Service  Commission  overruling  demurrer  to  complaint  noi 
reviewable  by  certiorari.  An  order  of  the  Public  Service  Commission,  over- 
ruling a  demurrer  to  a  complaint  having  as  its  object  the  reduction  in  the 
price  of  nature  gas,  is  in  no  sense  a  "  determination,"  within  the  meaning 
of  section  2122  of  the  Code  of  Civil  Procedure,  which  prohibits  a  writ  ot 
certiorari  *'  to  review  a  determination  which  does  not  fiinsJly  determine 
the  rifi^hts  of  the  parties  with  respect  to  the  matter  to  be  reviewed." 

Such  order  does  not  finally  determine  the  nf^hts  of  the  parties  nor  con- 
stitute an  order  in  the  sense  that  it  m&y  be  reviewed  by  certiorari.  People 
ex  rd,  Pennsylvania  Gae  Co.  v.  P.  S.  Comm.,  147. 

Damages  caused  by  change  of  grade  of  street  —  review  of  award. 

See  New  York  City,  3.  ^ 

CITY. 

See  Municipal  Corporation. 

CODl  OF  CIVIL  PBOCIDUBE.  i 

[For  table  containing  all  sections  cited  and  construed  in  this  volume, 
see  ante,  p.  Ixxxiv.] 

CODl  OF  CBIBCINAL  PBOCEDUBE. 

[For  table  containing  all  sections  cited  and  construed  in  this  volume, 
see  ante,  p.  Ixxxiv.] 

CODE  OF  PBOCEDUBE. 

[For  table  containing  all  sections  cited  and  construed  in  this  volume, 
see  ante,  p.  Ixjodii.] 

COMBCEBCIAL  PAPEB. 

See  Bills  and  Notes. 

CONDEMNATION. 

See  Eminent  Domain. 

C0N8EBVATI0N  LAW. 

Action  to  recover  penalty  for  violation  of  section  191  — possession  toithout 
permit  of  wild  deer  latcfuUy  killed  in  State  of  Maine.  The  possession  of 
wild  deer  or  venison  lawfully  taken  in  the  State  of  Maine  ana  transported 
to  this  State  for  the  personal  use  and  consumption  of  the  defendant,  without 
a  shipping  permit  issued  by  the  State  Conservation  Commission,  does  not 
constitute  a  violation  of  the  provision  of  section  191  of  the  Conservation 
Law,  providing  that  "  Wild  deer  or  venison  lawfully  taJcen  may  be  possessed 
from  October  first  to  November  twentieth,  both  inclusive." 
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C0N8EBVATI0N  LAW  —  CanUnved. 

It  is  only  under  the  second  sentence  of  said  section,  providing  that  "  a 
person  maiv  possess  such  deer  or  venison  from  November  twentrjr-first  to 
February  first,  both  inclusive,  orovided  a  license  so  to  do  shall  first  be 
obtained  from  the  Commission,'^  that  it  is  necessary  to  procure  a  license 
in  order  that  possession  shall  be  lawfuL     People  v.  BUhie,  40. 

C0N80UDATED  LAWS. 

[For  table  containing  all  sections  cited  in  this  volume,  see  arde^  p.  Izztvii.] 

CONSTITUTIONAL  LAW. 

1.  ConstituHonality  of  chapter  658  of  the  Laws  cf  1015  authorizing  Court  of 
Claims  to  hear  and  determine  claim  of  State  employee  for  which  the  State  would 
not  otherwise  be  liable.  Chapter  ^SS  of  the  Laws  of  1015,  authorizing  the 
Coiurt  of  Claims  to  hear,  audit  and  determine  the  daim  of  an  electrician 
employed  by  the  State  at  a  State  hospital  for  the  insane,  for  injuries  alleged 
to  have  been  sustained  by  him  in  the  course  of  his  employment  b^  reason  of 
an  assault  committed  bjr  an  insane  patient,  and  further  providing  that,  if 
the  court  found  the  injuries  were  so  sustained,  the  damages  should  con- 
stitute a  legal  and  valid  daim  against  the  State,  is  constitutional,  even  though 
no  Iqgfal  liability  otherwise  existed. 

Said  act  does  not  audit  or  allow  the  claim  so  as  to  violate  section  10  of 
article  3  of  the  Constitution,  or  give  or  loan  money  or  credit  of  the  State 
*'  to  or  in  aid  of  any  association,  corporation  or  private  undertaking  "  in 
violation  of  section  0  of  article  8  of  the  Constitution,  nor  does  it  appropriate 
public  moneys  for  local  or  private  purposes,  within  the  meaning  of  section  20 
dl  article  3  of  the  Constitution.     Munro  v.  State  of  New  York,  30. 

2.  Statute  authorising  establishment  of  police  districts  and  election  cf  police 
justices  within  towns.  Chapter  583  or  the  Laws  of  1000,  as  amended  by 
chapter  204  of  the  Laws  of  1010,  being  an  act  to  authorize  the  several  towns 
in  tne  coimty  of  Suffolk  to  establish  police  districts  outside  the  limits  of  any 
incorporatea  village  therein,  and  to  elect  within  such  districts  by  ballot 
one  police  justice,  three  commissioners  and  to  provide  for  police  patrolmen 
withm  said  districts,  is  unconstitutional. 

A  town  or  village  ma^  be  divided  for  police  protection  but  not  for  a  separate 
court,  since  such  portion  cannot  be  thus  dissevered  from  the  rest  of  a 
municipality  for  judicial  purposes.     People  v.  Paris,  400. 

3.  Chapter  202  <jf  the  Laws  of  1017  amending  Election  Law  in  relation  to 
commissioner  of  elections  of  county  of  Niagara  —  purpose  of  provision  of 
Constitution  that  no  private  or  local  bill  shall  embrace  more  than  one  svbject  — 
essential  contents  of  title  of  bill  —  general  or  special  dtylawj  what  constitutes  — 
who  may  attack  constitutionality  of  statute.  Chapter  202  of  the  Laws  of  1017, 
entitled  "  An  act  to  amend  the  Election  Law,  in  relation  to  commissioner 
of  elections  in  the  county  of  Niagara,"  is  not  unconstitutional  upon  the 
groimd  that  it  violates  section  16  of  article  3  or  section  2  of  article  12  of  the 
Constitution. 

The  purpose  of  section  16  of  article  3  of  the  Con  stitution,  (providing  that 
"  No  private  or  local  bill,  which  may  be  passed  by  the  Leeislature,  shall 
embrace  more  than  one  subject,  and  that  shall  be  expressed  in  the  title," 
was  to  prevent  concealing  in  the  bodv  of  a  local  statute  a  foreign  subject 
not  germane  to  that  mentioned  in  the  title  and  so  unrelated  thereto  as 
to  cause  surprise  upon  its  discovery. 

If  the  title  of  a  local  law  expressess  a  general  purpose  or  object  all  matters 
fairly  and  reasonably  connected  therewith  and  all  measures  which  will 
or  may  facilitate  the  accomplishment  of  such  purpose  or  object  are  properly 
incorporated  into  the  act  and  are  germane  to  the  title. 

It  IS  not  necessary  to  set  forth  in  the  title  the  various  details  of  the  object 
or  purpose  to  be  accomplished  by  the  bill.  It  is  suffident  if  the  title  expresses 
its  general  purpose. 

Chapter  202  of  the  Laws  of  1017  concerns  the  whole  State  as  regards  its 
general  elections,  and  the  county  of  Niagara  in  particula^r.  Its  operation 
and  effect  upon  the  three  cities  m  said  coimty  is  incidental  only  and  does 
not  affect  the  municipalities  as  such.  Hence,  it  does  not  violate  section 
2  of  article  12  of  the  Constitution  upon  the  gpround  that  it  relates  to  the 
property,  affairs  or  government  of  the  cities  in  said  county  and  was  not 
after  its  passage  by  the  Legislature  submitted  to  the  mayor  and  common 
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oouncil  of  said  cities  as  '*  fecial  oit^  laws  "  are  required  to  be  submitted. 
Even  if  said  statute  does  violate  section  18  of  article  3  of  the  ConstitiitioD, 
which  prohibits  the  Legislature  from  passing  a  '*  private  or  local  bill 
*  *  *  designating  pliM^es  of  voting/'  this  is  not  a  question  in  'vrh.k^ 
members  61  the  board  of  elections  for  Niagara  county  are  interested  or 
which  they  are  entitled  to  have  decided,  as  the  invahdity  there<^  -v^oold 
not  enable  them  to  continue  to  hold  their  offices.  This,  because  said  part 
of  the  statute  is  not  essential  to  the  operation  of  the  other  i>ortion8  thereof 
and  if  pronounced  invalid  the  remainder  will  not  fall  with  it.  Vronuxn  ir. 
Fish,  502. 

Canvass  of  soldier  votes. 

See  Election  Law,  3. 

Practicing  denistry  under  assumed  name. 
See  Public  Health  Law. 

[For  tables  of  the  sections  of  the  United  States  and  New  York  Constitu^ 
tions  cited  and  construed  in  this  volume,  see  ante,  p.  Ixxv  and  Ixxvi.] 

CONTRACT. 

1.  Agreement  of  maniffacturer  to  share  'profile  with  purchasers  of  its  pro-' 
duct  —  purchaser  entitlea  to  profit  on  fulfillment  of  conditions  —  contract 
between  purchaser  and  selling  aaent  does  not  bar  recovery.  Where  the  defendant, 
a  manuiacturer  of  automobiles,  for  the  purpose  of  giving  publicity  to  its 
products,  advertised  that  it  would  give  to  all  retail  buyers  of  its  automobiles 
a  certain  share  of  its  profits  during  the  current  year,  providing  the  defendant 
sold  a  certain  number  of  cars,  one  who  purchased  an  automobile  from  an 
agent  of  the  defendant,  or  the  purchaser's  asdgnee,  is  entitled  to  reoeive 
a  share  of  the  profits,  the  conditions  of  the  advertisement  having  been  fulfilled, 
and  payment  cannot  be  refused  upon  the  ground  that  the  oill  of  sale  of 
the  car  given  by  the  agent  some  months  alter  the  actual  sale  stated  that 
the  sale  did  not  come  within  the  provisions  of  the  defendant's  offer.  The 
a^^reement  of  the  defendant  through  its  advertisement  was  an  entirely 
different  transaction  than  the  sale  of  the  car  between  the  purchaser  and  the 
agent. 

Said  promise  of  the  defendant  to  divide  profits  was  not  a  mere  gmtuity, 
but  a  request  to  the  public  which,  when  acted  upon,  was  binding:- 
Ford  V.  Ford  Motor  Co.,  28. 

2.  Equitable  assignment  —  agreement  by  bridge  company  to  pay  aUomey 
from  moneys  due  under  contract  —  liability  of  president  and  director  of  com- 
pany for  converting  monej^  equitably  assigned.  Where  a  bridge  company 
retamed  an  attorney  to  aid  it  in  the  procuring  and  execution  of  a  contract 
with  the  city  of  New  York,  and  agreed  that  said  attorney  should  receive 
a  certain  sum  for  his  services  out  of  the  final  payment  by  the  city,  and 
after  said  attorney  had  f umi  shed  all  the  services  required  by  the  company, 
its  president  promised  and  agreed  to  notify  him  when  the  city  would  be 
ready  to  pay  the  final  estimate,  and  later  the  brid£[e  company  and  its  presi* 
dent  agreed  that  said  attorney  was  entitled  to  and  should  receive  his  share 
of  the  final  estimate  and  that  a  separate  check  should  be  given  him  therefor 
bv  the  city,  and  thereafter,  without  notice  to  said  attorney,  the  president 
of  the  bridpfe  company  notified  a  director  to  draw  the  entire  amount  due 
from  the  city  and  this  was  done  and  the  proceeds  deposited  to  the  credit 
of  the  bridge  company  and  used  in  the  payment  of  his  debts,  among  which 
was  a  debt  to  a  partnership  of  which  the  president  of  the  bridge  company- 
was  a  member,  said  agreement  between  the  attorney  and  the  bridge  com- 
pany operated  as  an  equitable  assignment  to  the  attorney  and  the  president 
and  director  of  said  company  incurred  a  personal  habihty  when  tney  con- 
verted the  amount  due  the  attorney  to  their  own  use. 

Any  writing,  words  or  act  which  indicate  the  intent  of  the  assignor  to  make 
ap]propriation  of  a  fund  or  a  part  of  it  and  from  which  an  assent  by  the 
assignee  to  receive  may  be  inferred,  will,  in  equity  be  enforced  as  an  assign- 
ment if  sustained  by  a  sufficient  consideration.    Lynch  v.  Conger,  221. 

3.  Action  for  breach  of  contract  for  production  of  musidal  play  —  contract 
construed  —  alleged  violation  of  rights  of  jiublication  —  j^rties  —  "  person 
with  whom  or  in  whose  name  a  contract  is  maae.*^  In  an  action  for  the  breach 
of  a  contract  for  the  production  of  a  musicial  play,  originally  written  in 
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German,  because  of  alle^;ed  violation  of  plaintiff's  reserved  right  of  pub- 
lication of  songs  and  lyncs  extracted  from  the  play,  it  appeared  that  said 
rights  were  reserved  to  the  plaintiff  subject  to  tne  qualinoation  *'  but  this 
applies  only  to  numbers  belonging  to  the  Karozag  Publishing  Co.,  and 
to  no  other  songs  or  interpolations."  The  oontraot  further  provided  as 
follows:  "  The  party  of  the  second  part  further  acnrees  that  it  will  not 
make  any  more  alterations,  cuts  or  additions  in  its  English  version  of  the 
said  play  than  ai>pear  to  it  or  the  producer  necessary  or  desirable  for  the 
success  of  the  said  play,  and  in  case  the  Karozag  Publishing  Company 
does  not  furnish  interpolations  satisfactory  to  it  or  the  producer,  or  does 
not  deliver  such  as  may  at  such  times  prior  to  the  production,  be  requested 
by  the  second  party,  then  the  party  of  the  second  part  may  make  inter- 
polations of  any  songs  as  may  be  necessary  in  its  judgment,  and  to  obtain 
such  songs,  musical  numbers  or  interpolations  elsewhere." 

Held,  that  the  meaning  of  the  above  provision  was  that  the  party  of  the 
second  part,  the  Shubert  Company,  or  its  producer,  was  to  be  the  sole 
judge  of  what  alterations,  cuts  or  additions  were  necessary,  and  were  bound 
to  accept  only  such  interpolations  as  it  or  he  found  satisfactory.  Said 
provision  of  the  contract  cannot  be  construed  as  limitinjg:  the  Shubert  Com- 
pany in  obtaining  satisfactory  interpolations  so  that  it  could  seek  them 
elsewhere  only  after  the  plaintiff  had  been  requested  to  furnish  them  and  had 
refused  or  had  furnished  unsatisfactory  ones. 

Since  the  Shubert  Company  retained  the  publishing  rights  of  the  inter- 
polations, which  it  obtained  elsewhere,  and  since  it  is  only  regarding  these 
numbers  that  plaintiff  complains,  it  has  no  cause  of  action. 

The  plaintiff  being  a  mere  agent  of  the  party  of  the  first  part  to  the  contract, 
and  its  only  interest  in  collections  made  thereimder  being  the  stipulated 
percentage  which  it  is  entitled  to  retain,  it  is  not  "  a  person  with  whom 
or  in  whose  name  a  contract  is  made  for  the  benefit  of  another"  within 
the  meaning  of  section  449  of  the  Code  of  Civil  Procedure,  so  as  to  render 
it  competent  to  sue.     Karczag  Pub.  Co.,  Inc.,  v.  Skvbert  Theatrical  Co.,  629. 

4.  Action  on  contract  to  recover  balance  alleged  to  be  due  for  services  in  obtaining 
new  accounts  in  defendants  bank  —  right  of  bank  to  reject  small  amounts  as 
undesirable  and  refuse  payment  for  obtaining  them.  In  an  action  on  oontraot 
to  recover  a  balance  alleged  to  be  due  the  plaintiff  for  services  in  obtaining 
new  accounts  in  defendant's  bank,  pursuant  to  a  written  agreement,  it 
appeared  that  amounts  as  low  as  one  dollar  each  were  contemplated  and 
regularly  accepted;  that  long  after  the  accounts  were  turned  in  and  {Mo- 
ment therefor  made  to  the  plaintiff  on  account  of  many  of  them,  the  bank 
determined  that  several  new  accounts  were  undesirable  solely  because 
of  their  amount,  and  refused  to  pay  the  agreed  commissions,  and  that, 
although  the  baoik  notified  the  plaintiff  that  it  considered  the  accoimts 
undesirable,  it  thereafter  retained  and  never  canceled  them. 

Held,  that  the  bank  could  not  retain  the  deposits  and  have  the  use  of  the 
money  and  to  this  extent  the  benefit  of  plaintiff's  services  and  at  the  same 
time  take  the  position  that  it  had  rejected  the  accounts  as  undesirable, 
and  that,  therefore,  the  direction  of  a  verdict  upon  its  counterclaim  for 
alleged  overpayments  on  such  accounts  was  erroneous.  Bankers  Service 
Corporation  v.  Second  Nat.  Bank,  665. 

6.  Statute  o]  Frauds  —  parol  agreement  extending  time  of  payment  of  mortgage 
not  to  be  performed  within  one  year  —  part  performance  —  payment  of  con- 
sideration —  when  Statute  of  Frauds  need  not  be  pleaded  as  a  defense  — 
evidence  —  cumidaiive  evidence.  A  parol  agreetnent  to  extend  the  time  of 
payment  of  a  mortgage  not  to  be  pertormed  within  a  year  is  invalid  under 
the  Statute  of  Frauds. 

Where  the  invalidity  of  a  contract  under  the  Statute  of  Frauds  is  apparent 
upon  the  face  of  the  pleading  or  is  such  as  pleaded  that  the  proof  may 
show  it  to  be  obnoxious  to  the  statute,  the  objection  to  be  availed  of  must 
be  taken  by  answer,  reply  or  demurrer. 

But  where  an  agreement  as  pleaded  in  an  answer  does  not  contravene  the 
Statute  of  Frauds,  but  the  proof  which  does  not  follow  the  pleading  dis- 
closes that  said  agreement  is  obnoxious  to  the  statute,  the  void  agreement 
will  not  be  enforced,  notwithstanding  the  failure  to  plead  the  statute. 

Where  in  a  suit  to  foreclose  a  mortgage  the  sole  d^ense  relied  upon  is  an 
alleged  parol  extension  agreement,  and  the  only  one  of  the  ddendants 
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who  had  personal  knowledge  thereof  testified  fully  and  repeatedly  thmX 
he  had  nothuig  to  add  to  or  alter  in  his  evidence,  and  it  is  not  sugsested 
that  the  defendants  had  any  witnesses  to  prove  a  different  agreement,  it 
was  not  error  for  the  court  to  direct  judraient  for  the  plaintiff  without 
permitting  other  witnesses  to  be  called  by  the  defendant  to  prove  the  saane 
agreement,  as  such  evidence  would  have  been  merely  cumulative. 

^^ere  a  mortgagor  agrees  by  parol  to  extend  the  time  of  pimnent  of  the 
mortgage  upon  receipt  of  eight  semi-«nnual  installments  of  ^500  eaeh, 
the  payment  of  said  installments  does  not  constitute  a  part  perfomuuiee 
so  as  to  render  the  contract  valid  under  the  Statute  of  fVauds. 

The  exception  made  by  section  31  of  the  Personal  Property  Law,  where 
the  contract  is  for  the  purchase  of  personal  property  exceeding  fifty  doUars 
in  value,  does  not  apply  to  the  above  agreement. 

Payment  even  to  tne  whole  amoimt  ot  the  purchase  money  is  not  deemed 
such  a  part  performance  as  to  justifv  a  court  of  equity  in  enforoiii^  » 
contract  void  under  the  Statute  of  Frauds.  Williamsburg  City  Fire  Ins^ 
Co.  V.  Lichtenatein,  681. 

6.  Mutuality  —  provision  against  difficulties  and  hardships  oj  performance 
—  pleading  —  counterclaim  must  he  complete  in  itself.  A  contract  by  the 
owner  of  letters  patent  engaged  in  manufacturing  articles  thereunder, 
granting  the  exclusive  selling  rights  to  another  who  agrees  to  purchase  a 
certain  quantity  at  a  fixed  price,  is  not  rendered  void  for  want  of  mutuality 
by  a  provision  that  in  case  the  owner  of  the  patents  shall  not  be  able  to 
furnish  the  articles  as  ordered  by  the  other  party  to  the  contract,  he  ahall 
not  be  held  hable  in  damages  by  said  party. 

Said  provision  of  the  contract  does  not  give  the  owner  the  right  arbitntfily 
or  of  his  own  volition  to  terminate  it.  It  is  merely  a  protection  against 
unforeseen  difficulties  that  might  arise  which  would,  without  his  fault  or 
neglect,  make  it  impossible  for  him  to  perform. 

In  an  action  to  procure  the  cancellation  of  a  contract  on  the  ground  cvf 
fraud,  a  counterclaun  for  damages  for  breach  on  the  part  of  the  plaintiff 
is  defective,  where  it  fails  to  allege  due  performance  by  the  defendant. 

A  counterclaim  must  be  complete  in  itself,  and  the  court  cannot  supply 
omissions  or  necessary  allegations  by  reference  to  other  parts  of  the  answer 
or  the  complaint.      U.  S.  Expansion  BoU  Co.  v.  Marmorstein,  790. 

Agreement  to  deliver  goods  within  certain  time. 
See  Cabbibr,  2. 

Breach  of  employment  of  actress  —  question  for  jury. 
See  Master  and  Servant,  1. 

Duty  of  loyalty  by  employee  —  disclosure  of  secret  agreement  with 
former  employer. 

See  Master  and  Servant,  2. 

£mplo3rment  —  evidence  raising  question  for  jury. 
See  Master  and  Servant,  5. 

Action  for  wrongful  discharge  of  servant. 
See  Master  and  Servant,  6. 

Agreement  as  to  priority  of  holders  of  junior  mortgage. 
See  Mortgage,  1. 

Agreement  between  city  and  construction  company  —  personal  liability 
of  contractor  to  abutting  owner. 

See  Municipal  Corporation. 

Agreement  creating  joint  adventurer  —  mutual  duties  of  coadventurer 
and  agents  —  secret  sale. 

See  Partnership,  1. 

Advance  of  mone3rs  to  further  enterprise  —  when  agreement  constitutes 
partnership. 

See  Partnership,  3. 

Agreement  by  doctor  to  ciire  disease  —  malpractice. 
See  Physician. 

Agreement  to  care  for  dog  —  negligence. 
See  Pleading,  1. 
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Breach  of  agreement  to  convey  land. 
See  Pleading,  4. 

Loan  of  stock  returnable  on  demand  —  demurrer  —  insufficient  complaint. 
See  Pleading,  7. 

Refusal  to  perform  contract  —  sufficient  complaint, 
^ee  Pleading,  9. 

Action  for  breach  of  contract  cannot  be  sustained  as  one  in  tort. 
See  Pleading,  10. 

Special  employment  of  real  estate  broker  —  appeal. 
See  Pbincipal  and  Agent,  3. 

Si)ecifio  performance  of  afi:reement  to  give  lease. 
See  Real  Property,  2. 

See  Sale. 

CONVBB8ION. 

Conversion  of  client's  money  by  attorney. 
See  Attorney  and  Client,  1,  3. 

COBPOBATION. 

1.  Representative  action  by  stockholder  —  pleading — faUure  to  allege  or 
prove  demand  that  directors  bring  action — failure  to  establish  illegalUy  of 
payments  made  by  directors  —  employment  of  counsel  to  contest  receivership  — 
executors  of  deceased  director  not  liable  for  subsequent  acts  of  directors  —  director 
who  did  not  participate  in  wrongful  expenditures  not  liable,  A  stockholder 
cannot  maintain  a  representative  action  in  behalf  of  his  corporation  against 
directors  to  recover  moneys  of  the  corporation  alleged  to  have  been  illegally 
disbursed  in  the  absence  of  allegation  and  proof  that  the  plaintiff,  before 
commencing  the  action,  either  requested  the  directors  to  sue  in  the  name 
of  the  corporation  and  had  met  with  a  refusal,  or  that  for  any  reason  it 
would  have  been  futile  to  make  such  demand. 

It  seems,  that  directors  of  a  corporation  cannot  be  charged  with  moneys 
paid  to  counsel  in  resisting  the  appointment  of  a  receiver  of  the  corporation 
where  it  appears  that  the  Court  of  Appeals  materially  restricted  the  scope 
of  the  receivership  and  the  amount  paid  was  reasonable. 

It  seems,  that  it  was  error  to  charge  the  executor  of  a  deceased  director 
oi  the  corporation  with  expenditures  made  by  other  directors  after  the 
testator's  death. 

It  seems,  that  a  director  who  did  no  wrongful  act  and  did  not  participate 
in  making  alleged  illegal  payments  cannot  be  charged  with  liability  mereW 
because  he  was  a  director  at  the  time.     Godley  v.  Godley  &  CrandaU  Co.,  75. 

2.  Application  by  foreign  corporation  to  do  business  within  this  State  — 
refusal  of  said  corporation  to  change  its  name  so  as  to  distinguish  it  as  a 
corporation  —  when  corporation  not  reorganized  successor  of  another  so  as  to 
be  entitled  to  use  its  name.  Where  the  name  of  a  foreign  corporation  does 
not  "  clearly  indicate  "  that  it  is  a  corporation  and  it  is  unwilling  to  use 
"  in  this  State  such  an  affix  or  prefix  "  as  will  indicate  the  necessary  dis- 
tinction, the  Secretary  of  State  may  den^  its  application  under  section  15 
of  the  General  Corporation  Law  for  a  certificate  authorizing  it  to  do  business 
within  this  State. 

Said  corporation  is  not  the  reorganized  successor  of  another  foreign 
corporation  of  the  same  name,  so  as  to  entitle  it  to  the  benefit  of  the  pro- 
visions of  section  6  of  the  General  Corporation  Law,  where  it  has  in  no 
sense  succeeded  to  the  franchises  of  the  other  corporation  and  has  not 
supplanted  or  taken  the  place  of  the  old  corporation.  People  ex  rel.  United 
Verde  Copper  Co.  v.  Hugo,  149. 

3.  Dissolution  —  agreement  by  stockholder  to  pay  certain  sum  from  his 
distributive  share  upon  dissolution  of  corporation  —  suit  to  foreclose  deed, 
executed  under  such  contract,  as  a  mortgage.  In  a  suit  to  foreclose  a  deed  as 
a  mortgage,  it  appeared  that  the  conveyance  was  made  to  assure  the 
obligation  of  one  C.  under  a  tripartite  contract  executed  between  him, 
three  other  stockholders  and  the  plaintiff;  that  the  maximum  amount  of 
money  receivable  thereunder  was  16,500,  which  was  to  accrue  from  a  fund 
arising  from  C's  distributive  share  upon  the  dissolution  of  the  corporation 
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in  which  he  had  a  contax>lliiig  holding;  that  the  aasets  out  of  which  the  fund 
should  arise  were  not  limit^  to  personal  property,  but  included  the  cor- 
poration's real  estate;  that  C.  being  also  a  creditor  of  the  company,  stipulated 
m  tide  agreement  that  he  would  "  not  assert  or  enforce  any  claun  ^  «  • 
until  after  the  payment  of  the  $6,500; "  that  on  the  same  dav  C.  and  one 
Y.  made  another  agreement  which  recited  that  C.  had  assigned  to  Y.  cljoms 
against  the  corporation  and  had  obligated  himself  to  pav  the  $6,500,  and 
thereupon  C.  and  Y.  agreed  that  the  assigned  claim  should  be  enfaroed 
only  against  the  real  property  of  the  corporation  "  and  that  even  in  the 
latter  event  the  proceeds  of  the  enforcement  of  such  sale,  whether  in  cash 
or  represented  by  real  estate  or  other  property  "  shall  be  held  by  V.  and 
the  plaintiff  "  until  such  time  as  the  $6,500  above  mentioned  shall  have  been 
paid  in  accordance  with  the  terms  of  the  agreement  referred  to; "  that 
upon  the  dissolution  of  the  corporation  C.*s  distributive  share  from  the 
sale  of  the  personal  property  being  insufficient  to  pay  the  $6,500,  the  real 
estate  instead  of  being  sold  was  conveyed  by  the  corporation  to  one  8.  in 
payment  of  a  debt  which  the  corporation  at  one  time  owed  C,  but  which 
nad  been  assigned  by  him  to  Y.,  and  also  to  indemnify  the  corporation 
against  other  liabilities,  and  was  by  S.  conveyed  to  plaintiff  and  V. 

Held,  that  under  the  agreements  the  payment  of^  the  $6,500  was  to  be 
preferred  and  paid  from  the  sale  of  all  the  assets  on  dissolution,  and  that 
if  the  real  estate  should  be  otherwise  applied  to  C/s  claim,  the  plaintiff 
and  V.  should  hold  the  resultant  property  until  the  $6,500  should  be  paid; 
that,  therefore,  unless  the  balance  of  said  amount  be  paid  with  interest 
and  costs,  the  real  estate  should  be  sold  to  satisfy  said  balance  and  the 
remainder  paid  to  plaintiff's  grantor  or  his  assigns.     Sieinbrink  v.  Vause,  378. 

4.  Suit  to  compel  issuance  of  certificates  of  stock  —  eifidence  of  ownership  — 
parties  defendant  —  appeal  —  matters  not  shown  by  record  —  issuance  of 
certificates  in  excess  of  capital.  In  a  suit  to  compel  a  corporation  to  issue 
to  the  plaintiff  a  certificate  for  a  certain  number  of  shares  of  its  capital 
stock,  evidence  held  sufficient  to  establish  that  the  plaintiff  was  the  owner 
and  entitled  to  the  certificate. 

It  is  well  settled  that  a  suit  in  equity  by  a  stockholder  will  lie  against  a 
corporation  to  compel  it  to  transfer  its  stock  on  the  books  of  uie  cor- 
I>oration  or  to  issue  to  him  a  certificate  of  stock,  where  it  has  wrongfully 
canceled  his  certificate. 

As  the  plaintiff  was  able  to  prove  his  ownership  and  required  no  relief 
from  one  claimed  by  the  defendant  to  be  the  owner  of  said  stock,  it  was  not 
necessary  for  the  plaintiff  to  make  such  person  a  party  defendant. 

A  judgment  in  favor  of  the  plaintiff  should  not  be  permitted  to  stand 
where  it  appears  that  the  defendant  would  be  required  to  issue  to  him  more 
than  the  entire  amount  of  its  present  capital  stock,  it  appearing  from  the 
evidence  that  its  capital  has  been  reduced. 

As  the  record  is  barren  with  resi>ect  to  the  circumstances  under  which 
the  capital  was  decreased  or  increased,  there  can  be  no  adjudication  concern- 
ing the  validity  thereof. 

A  corporation  should  neither  be  required  to  issue  certificates  in  excess  of 
its  capital  as  authorized  by  law,  nor  should  it  be  required  to  duplicate  shares 
lawfully  represented  by  outstanding  certificates.  Selwyn^Brown  v.  Supemo 
Co.,  Inc.,  420. 

5.  Validity  of  incorporation  as  telegraph  comj>any  cannot  he  coUaieraUy 
attacked  ■"—  validity  of  incorporation  must  be  determinea  in  suit  to  which  People 
of  State  is  party  —  municipal  corporations  —  sec^ondary  franchise  to  use 
public  streets  for  dectric  wires  must  be  obtained  from  municipal  authoriHes  — 
when  no  estoppel  by  permission  of  siLch  use  vnthout  secondary  franchise. 
A  corporation  which  received  its  certificate  from  the  State  in  1883  and  was 
organized  under  the  provisions  of  the  acts  of  1848  and  1853  as  a  telegraph 
company,  thereby  became  incorporated  as  a  telegraph  company,  and  the 
question  as  to  whether  its  incorporation  was  invalid  in  that,  instead  of 
conducting  a  telegraph  business  strictly  speaking,  it  engaged  in  the  business 
of  furnishing  protection  against  burglary  by  a  system  of  electric  alarm, 
etc.,  cannot  be  raised  collaterally  by  the  city  of  New  York  in  an  action 
broiight  by  such  corporation  to  enjoin  the  city  from  interfering  with  the 
plaintiff  in  the  operation  of  its  alleged  franchise  rights  in  said  municipality. 
The  validity  of  the  incorporation  can  only  be  raised  by  the  People  of  the 


Digitized  by 


Google 


INDEX.  985 

COBPOBATION  —  CanHnued. 

State  of  New  York,  without  whose  presence  before  the  court  no  adjudica- 
tion on  such  issue  can  be  made. 

It  aeema^  that  an  action  to  test  the  validity  of  such  incorporation  must  be 
brought  by  the  People  of  the  State  hy  whom  the  franchise  was  granted  if,  in 
the  judgment  of  the  proper  State  ofacials,  any  cause  for  such  action  exists. 

Assuming,  however,  that  the  plaintiff  was  lawfiiUy  incorporated  as  a  tele- 
graph company  under  the  acts  aforesaid  it  did  not  thereby  acquire  any 
special  franchise  to  operate  its  wires  over  or  under  the  streets  of  the  city 
of  New  York  without  the  permission  of  the  proper  municipal  authorities 
and,  in  addition  to  the  frsuichise  acquired  from  the  State,  it  was  also 
required  to  obtain  from  the  city  the  special,  or  so-caJled  secondary,  franchise 
to  use  the  city's  streets  for  the  maintenance  of  its  wires  and  fixtures. 

Moreover,  the  fact  that  the  plaintiff  for  many  years  had  been  allowed  to 
maintain  its  wires  over  private  buildings  and  was  subsequently  required 
by  the  city  of  New  York  to  place  its  wires  in  subways  thereafter  con- 
structed, Old  not  operate  to  estop  the  dty  from  asserting  that  the  plain- 
tiff has  no  right  to  use  the  dty  streets  except  as  authorized  by  a  miuucipal 
or  secondary  franchise  to  do  so,  obtained  from  the  proper  munidpal 
authorities. 

It  follows  from  the  considerations  aforesaid  that  the  plaintiff's  suit  to 
enjoin  the  city  from  interfering  with  the  operation  of  its  Imes  was  properly 
dismissed.     Holmes  Electric  Protectwe  Co.  v.  WiUiama,  687. 

6.  Voluntary  dissolution  —  special  proceeding  —  costs  —  stipulations  — 
stenographer* s  fees  —  referee's  fees  —  when  opposing  stockholder  and  creditor 
not  personally  liable  for  costs  and  disbursements  —  avthoriiy  of  court  to  stay 
foreclosure  instituted  by  opposing  stockholder  —  when  question  not  academic  — 
revival  of  action  <igainst  permanent  receiver  after  dissolution  —  duty  of  court 
to  wind  up  affairs  of  dissolved  corporation  —  protection  of  receivers  against 
actions.  The  Gkeneriu  Corporation  Law  relating  to  volimtary  dissolution  of 
corporations  contains  no  provision  with  respect  to  the  costs  and  exi)enses 
of  the  proceeding. 

A  proceeding  for  the  voluntary  dissolution  of  a  corporation  is  a  special 
one  and,  ther^ore,  the  provisions  of  the  Code  of  Civil  Procedure  relating 
to  costs  in  such  proceedings  govern. 

There  is  no  express  statutory  provision  for  taxing  stenographer's  fees,  and 
the  rule  is  that  they  are  not  taxable  unless  the  parties  nave  expressly 
stipulated  that  they  may  be  taxed  as  disbursements. 

Where,  in  a  voluntary  proceeding  for  the  dissolution  of  a  corporation,  the 
attorneys  for  the  petitioners  and  for  the  opposing  stockholder  who  was 
also  a  creditor,  stipulated  that  a  stenographer  be  employed  at  a  certain 
per  diem  fee,  and  his  fee  for  copies  of  the  minutes  was  also  stipulated, 
and  the  affidavit  of  the  stenographer  shows  that  he  had  an  understanding 
with  the  petitioners  by  which  they  were  to  pay  one-half  of  his  charges, 
and  that  it  was  at  the  suggestion  of  one  of  the  attorneys  that  he  entered 
the  stipulation  in  the  minutes  in  order  to  bind  the  opposing  stockholder 
for  one-half  of  his  chaxges,  and  that  thereafter  bv  consent  of  counsel 
for  the  petitioners  and  for  the  opposing  stockholder  ne  made  a  minute  of 
the  stipulation,  said  stipulation  should  not  be  construed  as  authorizing  the 
taxation  of  the  stenographer's  fees  in  the  proceeding.  It  was  evidently 
intended  that  they  should  be  a  joint  charge  against  the  responsible  parties. 

Where  all  parties  in  interest  had  notice  of  the  dissolution  proceeding  and 
an  opportumty  to  appear,  a  stipulation,  fixing  the  referee's  fees  at  an 
increased  rate,  consented  to  by  all  persons,  is  binding,  although  not  agreed 
to  by  the  attorney  for  the  temporary  receiver.  This,  because  said 
receiver  was  not  formally  a  party  to  the  proceeding  and  had  no  authority 
to  grant  or  withold  consent  with  respect  to  the  referee's  fees. 

The  court  necessarily  has  implied  authority  to  require  that  the  expenses 
of  the  proceedinjg:  be  paid  out  of  the  corporate  property  which  it  is 
required  to  administer  and  distribute  and  such  is  the  practice  m  dissolution 
proceedings. 

The  costs  and  disbursements,  with  the  exception  of  the  stenographer's 
fees,  should  be  paid  by  the  permanent  receiver  from  the  corporate  funds 
and  should  not  be  taxed  against  the  opposing  stockholder  personally. 

A  stockholder  opposing  a  volimtary  dissolution  proceeding  should  not  be 
punished  by  having  the  costs  and  expenses  taxed  against  nim  personaUy, 


Digitized  by 


Google 


986  INDEX. 

COBPOBATXON  —  Cantinwd. 

because   he   merely    appeared    therein,    and   by    interposing    an    answer 

obstructed  and  delayed  the  proceedings  to  a  certain  extent. 

The  question  as  to  whether  the  granting  of  an  injunction  in  a  voluntary 
dissolution  proceeding  restraining  a  foreclosure  proceeding  commencsed 
by  the  opposing  stockholder  pendinig  a  reference  was  proper,  b  not  academic, 
where  said  stocldiolder's  right  to  costs  of  the  appeal  is  involved. 

An  action  to  foreclose  a  lien  upon  property  pledged  or  upon  realty  is  not 
an  action  to  recover  "  a  sum  of  money/'  within  the  meaning  of  section 
184  of  the  Qena*al  Corporation  Law,  conferring  authority  on  the  court 
in  dissolution  proceedings  to  enjoin  certain  actions. 

A  foreclosure  action,  instituted  by  an  opposing  stockholder,  pending:  a 
reference  in  a  dissolution  proceeding,  may  be  stayed  b3r  the  court,  in  order 
to  enable  the  receiver  to  sell  the  equity  of  the  corporation. 

By  a  final  order  of  voluntary  dissolution  a  corporation  ceases  to  exist*  and 
a  pending  foreclosure  action,  instituted  by  an  opposing  stockholder,  can 
proceed  no  further  until  it  is  revived  against  the  permanent  receiver. 

When  the  statutory  requirements  for  the  voluntary  dissolution  of  a 
corporation  have  been  complied  with  and  the  corporation  dissolved,  it 
becomes  the  duty  of  the  court  to  wind  up  the  affairs  of  the  corporation, 
and  to  that  end  to  dispose  of  its  property  for  the  interest  of  the  creditors 
and  stockholders. 

It  is  within  the  inherent  power  of  the  court  to  protect  its  receivers  against 
actions  broiight  without  its  consent  and  to  deny  its  consent  to  the  bringing 
ot  such  actions  and  to  enjoin  any  one,  and  especially  a  creditor  and  a 
party  to  the  proceeding,  mm. interfering  with  the  property,  the  custody 
and  title  to  which  is  in  its  receiver.     Matter  of  French^  719. 

Residence  of  domestic  corporation. 
See  Trial,  2. 

C08T8. 

1.  Action  against  joint  tori  feasor e  —  effect  of  nonsuit  as  to  one  defendant  — 
implied  severance  of  action  —  when  defendant  entitled  to  costs  although  ptain- 
tifhas  judgment  against  codefendant.    Where  a  husband  and  wife  were  sued 

Ctly  m  an  action  for  libel  and  a  verdict  was  rendered  against  the  hus- 
d,  but  a  nonsuit  was  directed  in  favor  of  the  wife,  there  was  in  effect  a 
determination  that  the  wife  was  not  a  tort  feasor  but  was  a  stranger  to  the 
transaction  for  which  her  husband  was  sued. 

Hence,  where  she  did  not  join  in  her  husband's  answer  and  was  not  united 
in  interest  with  him  in  the  subject-matter  of  the  action,  she  is  entitled  to 
a  judgment  for  costs,  as  the  nonsuit  as  to  her  was  in  effect  a  severance  of 
the  action  under  sections  1204  and  1205  of  the  Code  of  Civil  Procedure, 
which  entitles  her  to  costs. 

The  mere  fact  that  the  wife  appeared  by  the  same  attorney  as  her  hus- 
band does  not  deprive  her  of  the  right  to  costs.    Kottowski  v.  Cfomolskij  234. 

2.  Action  in  Supreme  Court  in  Bronx  county  tigairtst  defendant  served  in 
New  York  county  — -Code  of  Civil  Procedure,  section  3228,  as  amended^  conr 
strued  —  statutes  —  repeal  by  implication.  Where  a  resident  of  the  county 
<^  Bronx  brings  an  action  m  the  Supreme  Court  in  said  county  against  a 
non-resident  oi  the  State  served  in  the  county  of  New  York  to  recover  a 
balance  of  $715  alleged  to  be  due  and  owing  and  obtains  ajudgment  for 
$450,  he  is  entitled  to  costs  under  subdivision  5  of  section  3228  of  the  Code 
of  Civil  Procedure,  as  amended  by  chapter  80  of  the  Laws  of  1014. 

It  was  the  intention  of  the  Legislature  by  the  amendment  of  1014  to  sub- 
division 5  of  section  3228  of  the  Code  of  CivU  Procedure  to  make  the  right 
to  tax  costs  in  an  action  brought  in  the  Supreme  Court  in  Bronx  county 
where  the  recovery  was  for  $50  or  more,  but  less  than  $500,  depend  upon 
whether  or  not  the  action  might  have  been  brought  in  the  County  Court 
of  Bronx  county. 

When  the  Legislature  made  the  right  to  tax  costs  depend  upon  whether 
the  action  might  have  been  brought  in  the  Countv  Court,  it  necessarily 
repealed  by  implication  any  statutorv  provision  making  sucn  ri^t  depend 
on  whether  the  action  might  have  oeen  brought  in  the  City  Court,  and 
intended  that  if  the  action  could  not  have  been  brought  in  the  County 
Court,  costs  are  recoverable.    Henning  v.  Camacho,  856. 
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Spedal  proceeding  —  stipulation  —  stenographer's  and  referee's  fees. 

See  CORPOBATIONB,  6. 

Action  for  waste. 
See  Will,  3. 

Discretionwy  power  of  Surrogate's  Court. 
See  WILL,  8. 

COUBT. 

MunidpfU  corporaHonB  —  cUy  judge  of  Yonkere  is  cUy  officer  —  vacancu 
in  aaid  office  may  be  fitted  by  appointment  by  mayor  —  city  judge,  aUhough 
appointed  not  elected,  may  remove  probation  offi>cer  —  removal  of  veteran  fire- 
man from  said  office  must  be  on  charges  and  after  hearing.  The  city  jud^ 
of  the  city  of  Yonkers  is  a  city,  not  a  State  officer,  and  the  mayor  of  said 
01^,  not  Uie  (Governor  of  the  State,  has  the  power  to  fill  a  vacancy  in  said 
office  by  appointment. 

A  city  judge  of  the  city  of  Yonkers,  although  appointed  to  fill  a  vacancy 
and  not  elected  by  the  people,  has  power  to  appomt  probation  officers. 

But  where  a  veteran  volimteer  fireman  has  been  appointed  to  the  position 
6t  chief  probation  officer  of  the  Court  of  Special  Sessions  in  the  dty  of 
Yonkers,  as  said  position  is  classified  in  the  competitive  class  by  the  municipal 
civil  service  commission  with  the  approval  of  the  mayor  and  of  the  State 
Civil  Service  Commission,  said  probation  officer  cannot  be  removed  without 
charges  and  without  a  hearing  at  the  pleasure  of  the  dty  judge.  People 
ex  rd,  Garriiy  v.  Waleh,  US. 

Authority  of  Court  of  Claims  to  hear  claim  of  State  employee. 
See  Constitutional  Law,  1. 

Jurisdiction  ci  Supreme  Court  over  judgment  of  Municipal  Court. 
See  Dbbtob  and  Creditor. 

CBIBCE. 

1.  Violation  of  Penal  Law,  section  1142,  in  representing  that  drug  or  medr 
icine  can  be  used  to  procure  ahortion  —  evidence.  Upon  tne  prosecution  of  a 
defendant,  a  physician,  for  the  violation  of  section  1142  of  the  Penal  Law, 
the  witnesses  for  the  People  were  detectives,  members  of  the  police  force 
who  acted  as  decoys.  It  appeared  that  the  defendant  gave  a  prescription 
to  one  of  the  witnesses  and  furnished  her  some  pills,  but  the  prescription 
was  nothing  more  than  a  formula  for  nausea,  and  there  was  no  proof  that 
the  pills  in  the  dose  recommended  would  be  an  abortifacient  or  that  thev 
purported  to  be  "for  causing  unlawful  abortion."  Evidence  examined, 
andT  held,  insufficient  to  convict  the  defendant  of  selling  or  ^ving  away  a 
drug  or  medicine  for  causing  unlawful  abortion  or  purporting  to  be  for 
causing  unlawful  abortion,  but  sufficient  to  justify  a  finding  of  his  guilt  in 
holding  out  representations  that  the  drug  or  medidne  "  can  be  so  used  or 
applied,  or  anv  such  description  as  wiU  he  calculated  to  lead  anoUier  to  so 
use  or  apply,    etc. 

The  gravamen  of  the  provision  of  the  statute  prohibiting  the  holding  out 
of  representation  that  a  arue  or  medicine  can  be  used  to  procure  an  abortion 
is  not  the  character  of  the  curug  nor  the  purpose  of  him  who  proffers  it,  but 
the  representation  made.    People  v.  Hager,  153. 

2.  Extradition  —  habeas  corpus  —  traverse  of  return  —  evidence  —  burden 
of  proof  —  competency  of  evidence  as  to  former  conviction.  Upon  a  petition 
by  a  person  chaipred  with  being  a  fugitive  from  justice  for  a  writ  of  habeas 
corpus,  the  identity  of  the  name  of  such  person  with  the  name  of  the  person 
named  in  the  rendition  warrant  raises  a  presumption  that  the  persons  are 
the  same. 

A  traverse  of  the  return  to  such  a  petition  raises  an  issue  of  fact  to  be 
determined  by  the  court  as  to  the  preponderance  of  the  evidence  with  the 
burden  upon  the  relator. 

Evidence  examined,  and  held,  insufficient  to  overcome  the  presumptive 
prima  fade  case  made  out  bv  the  rendition  warrant  that  the  relator  was 
the  fugitive  from  justice  sought. 

Habeas  corpus  is  not  the  proper  proceeding  to  try  the  question  of  a 
relator's  guilt  or  innocence  of  the  crime  charged,  the  proceeding  oeing  limited 
to  the  determination  of  whether  the  person  held  in  custody  is  or  is  not  a 
fugitive  from  justice  as  charged. 
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Evidence  on  such  a  proceeding  as  to  a  fonner  conviction  of  the  relatcx'  is 
competent  for  the  purpose  of  establishing  identity. 

As  such  evidence  could  have  had  no  prejudicial  influence  upon  the  ooort 
in  determining  the  question  as  to  whether  or  not  the  relator  was  a  fugitive 
from  justice,  it  is  the  duty  of  the  appellate  court  to  disregard  it  under  section 
542  of  the  Code  of  Crinunal  Procedure.    F      '  -    -       - 


People  ex  rd,  Teitdbaum  v.  Ryan, 

3.  AeeavU  —  reoereihle  error  —  admieeibilUy  of  etatements  to  district  aUamey 
hy  defendant  induced  hy  promise  that  they  would  not  he  used  against  hint  on  the 
trial.  Upon  the  prosecution  of  a  d^endant  for  an  alleged  assault  'with  a 
loaded  pistol,  it  is  reversible  error  to  permit  his  examination  by  the  prose- 
cuting attorney  over  his  objection  and  exception  as  to  prior  statements 
made  by  him  in  answer  to  questions  by  said  attorney  after  being  assured  by 
the  prison  chaplain  that  anything  he  said  would  not  be  used  a^^ainst  him, 
where  such  statements  materially  contradicted  his  testimony  as  given  on  the 
trial,  and  tend  directly  to  connect  him  with  the  crime.  People  v.  ReiUy, 
S22. 

4.  Public  nuisance  —  indictment  for  maintaining  a  disorderly  hottse  — 
when  evidence  justifies  a  conviction  —  instructions  to  employees  as  to  reporting 
improper  use  of  premises  properly  excluded  —  duty  of  trial  judge  to  avoid  crea- 
tion of  prejudice  in  favor  of  defendants  —  invading  province  of  jury  —  fnie- 
trial  —  when  refusal  to  accept  is  waiver  of  right  to  new  trial.  Upon  the  trial 
of  an  indictment  for  maintaining  a  public  nuisance,  to  wit,  a  disorderly 
house,  testimony  that  an  apartment  house  leased  by  one  of  the  defendajits, 
some  of  the  apartments  being  leased  bv  his  codefendant,  was  openly  fre- 
c|uented  by  prostitutes,  who  with  their  companions  quarreled,  used 
improper  language  and  made  indecent  exposures  before  uncurtained  windows, 
all  of  which  both  defendants  had  knowledge  and  willfully  permitted  the 
house  to  be  so  maintained,  justifies  a  conviction  of  the  crime  chareed. 

Where  upon  the  trial  the  sole  questions  were  the  actual  use  to  which  the 
house  was  put,  and  the  actual  Imowledge  thereof  of  defendants,  evidence 
as  to  instructions  given  to  the  janitor,  eJevatorman  and  haUman,  to  report 
any  imi)roper  use  of  the  apartments,  was  properly  excluded. 

JPermitting  a  witness  to  designate  the  action  of  one  of  the  defendants  in 
tacking  a  paper  upon  the  door  of  one  of  the  apartments  as  a  "  cover,"  the 
only  inference  which  was  within  the  province  of  the  jury,  could  not  be  con- 
sidered prejudicial  to  the  d^endant. 

It  is  the  duty  of  a  trial  judge  to  so  conduct  a  criminal  trial  as  to  avoid  if 
possible  the  creation  of  any  undue  prejudice  in  favor  of  the  defendants,  as 
against  policemen,  the  necessary  witnesses  for  the  prosecution. 

The  province  of  the  jury  was  invaded  where  the  trial  judge  asked  mora 
than  twelve  hundred  questions  indicating  his  bias,  both  sides  being  rep- 
resented by  able  counsel. 

But  where  the  court  admonished  a  juror  for  misconduct  and  at  once  offered 
counsel  for  the  defendant  a  mistrial,  the  refusal  thereof  constitutes  a  waiver 
of  the  right  to  a  new  trial  though  sought  on  other  and  different  grounds. 
PeopU  V.  Shenk,  763. 

5.  Commutation  —  compensation  and  paroles  —  chapter  358  of  the  Laws  of 
1916  —  questions  relating  to  construction  of  said  statute  not  determined  on 
mandamus  granted  to  discharge  convict  —  academic  question  —  rights  of  con^ 
victs  similarly  situated  wUl  not  be  determined  —  deductions  from  term  of  sen- 
tence cannot  be  earned  by  convict  on  parole.  The  court  on  a  writ  of  mandamus 
granted  on  the  relation  of  a  person  convicted  of  crime  will  not  determine 
whether  the  so-oaUed  Compensation  Act  (Laws  of  1916,  chap.  358)  allowine 
a  convict  certain  deductions  from  his  time  of  imprisonment  for  efficient  ana 
willing  peif  ormance  of  duties  assigned  to  him  is  retroactive  if  it  appears  that 
the  rdator  has  actuidly  been  released  from  confinement  so  that  he  is  without 
any  actual  grievance. 

Moreover,  the  court  will  not  direct  the  Superintendent  of  State  Prisons 
and  others  to  meet  to  parole  all  convicts  entitled  to  parole  under  said  statute 
on  a  petition  for  manaamus  made  by  a  single  convict  for  the  redress  of  his 
own  grievance  and  those  of  other  convicts  similarly  situated. 

It  seems^  that  under  said  statute  a  convict  is  not  entitled  to  compensation 
by  deduction  from  his  time  of  imprisonment  during  the  period  he  is  on 
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parole,  for  during  such  period  there  can  be  no  efBdent  and  willing  perform- 
ance of  duties  assigned  to  him  within  the  meaning  of  the  statute. 

The  court  will  not  suggest  how  the  prison  authorities  should  make  up  a 
table  so  as  to  allow  to  a  convict  the  number  of  days'  deduction  he  has  earned 
by  willing  performance  of  duties. 

Apparent  contradictions  in  said  statute  relating  to  the  question  as  to 
whether  it  is  retroactiye  should  be  corrected  by  the  Legislature.  PeopU 
ex  ra.  Roache  v.  Carter,  833. 

Improper  address  by  district  attorney  to  jury. 
See  Trial,  4. 

[For  tables  containing  all  sections  of  the  Code  of  Criminal  Procedure  and 
of  the  Penal  Law  cited  and  construed  in  this  volume,  see  ante,  pp.  Ixxxiv 
and  bocxv.] 

DAMAQES. 

Improper  entry  by  innkeeper  into  guest's  room  —  physical  suffering. 
See  Innkbbpbr,  1. 

Refusal  of  bank  to  honor  check  —  measure  of  damages. 
See  Bills  and  Notbs,  1. 

DEBTOB  AND  CBEDITOB. 

Supplementary  proceedings — juriediction  of  juBtice  of  Supreme  Court  to 
make  order  for  examination  of  judgment  debtor  —  enforcemerU  of  judgment  of 
Municipal  Court.  When  a  ju^ment  recovered  in  the  borough  ii  Brooklyn 
in  the  Municipal  Court  of  the  CSty  of  New  York  is  docketed  with  the  county 
clerk  of  Kings  county,  it  is  deemed  a  judgment  of  the  Supreme  Court  and 
ma^  be  enforced  accordingly,  and  a  justice  of  the  Supreme  Court  has  juria- 
diotion  to  make  an  order  for  the  examination  of  the  judgment  debtor  in 
proceedings  supplementary  to  execution.    Matter  of  Streep,  869. 

See  Banking. 

DECEDENT'S  ESTATE. 

1.  Executors  of  deceased  executor  —  right  to  an  accounting  and  relief  from 
custody  of  uncuLministered  estate  —  practice  —  administrator  with  wUl  annexed 
should  be  appointed  —  executors  of  executor  cannot  be  burdened  with  distribur^ 
tion  of  estate.  The  executors  of  a  deceased  executor  are  entitled  to  a  judicial 
approval  of  the  accounts  of  their  testator  and  to  relief  from  the  custody  of 
property  left  unadministered  by  him.  Of  such  property  they  are  merely 
custodians  without  the  executorial  powers  which  appertained  to  their  testator. 

Such  executors  of  a  deceased  executor  have  no  power  to  collect  or  distribute 
the  prior  estate  which  power  should  be  vested  in  an  administrator  with  the 
will  annexed. 

Although  the  deceased  executor  was  judicially  directed  to  make  certain 
distributions  to  creditors,  the  decree  is  not  binding  upon  the  executors  of 
the  deceased  executor  to  the  extent  of  burdening  them  with  the  du^  of 
making  such  distribution  and  it  is  doubtful  whether  they  would  have  power 
to  do  so. 

Where  there  is  no  administrator  with  the  will  annexed,  the  proper  wa^  to 
provide  for  the  distribution  of  unadministered  assets  among  the  creditors 
of  a  brother  of  the  testatrix  is  to  order  the  assets  turned  over  to  the  receiver 
of  the  estate  of  said  brother,  who  should  realize  on  them  and  make  proper 
distribution.     Matter  oj  Duncan,  91.    > 

2.  Gift  inter  vivos  —  evidence  —  delivery  of  bank  books  to  third  person  for 
donee.  The  uncontradicted  evidence  of  a  third  person  that  a  dacedent  about 
a  month  prior  to  his  death  stated  to  him  that  he  had  money  in  a  bank  and 
if  anything  happened  to  him  he  wanted  his  daughter  Mrs.  Ryan  to  have 
it;  that  his  other  daughter  had  once  accused  him;  that  thereafter  said  dece- 
dent delivered  the  baak  books  representing  the  money  to  said  third  person, 
saying,  '*  I  want  Mrs.  Ryan  to  nave  it,  and  never  asked  for  the  hoola 
again,  although  he  thereafter  saw  said  third  person  several  times,  the  last 
tune  the  day  before  his  death,  is  sufficient  to  establish  a  valid  gift  inter  vivos. 

The  fact  that  the  decedent  might  have  delivered  the  bank  boola  to  his 
daughter  personally,  in  the  presence  of  a  witness,  does  not  tend  to  impeach 
the  transaction.    Matter  of  Cummings,  286. 
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3.  Real  property  —  right  of  life  tenant  to  poeseenon^  control  and  manoffB-' 
ment  of  estate.  A  legatee  to  whom  the  net  estate  al  a  deoedent  has  bcwn 
bequeathed  for  and  during  her  natural  life,  with  remainder  over  upon  lier 
death,  is  entitled  to  the  possession,  control  and  management  ot  the  estate, 
upon  giving  proper  and  adequate  security  for  the  payment  and  delivei7  of 
the  corpus  or  the  estate  to  the  remaindermen  upon  her  death. 

Hence«  where  a  testatrix  left  the  remainder  of  her  estate,  both  real  and 
personal,  to  her  sister  for  life,  with  remainder  to  her  nephews  and  nieoes, 
the  sister  has  the  absolute  right,  upon  tender  of  adequate  and  proper 
security,  to  have  the  net  estate  paid  over  to  her.    Matter  of  ColweXl^  A)8. 

4.  Riqht  to  reasonable  time  loithin  which  to  convert  assets  into  cash  —  pro- 
vision  of  xvill  directing  sale  of  assets  construed.  The  general  rule  in  oases  of 
administration  is  that  an  executor  or  administrator  is  entitled  to  take  a  rea- 
sonable time  within  which  to  convert  the  assets  of  an  estate  into  cash,  and 
what  is  a  reasonable  time  depends  in  each  case  upon  the  drcumstanoea. 
If  such  executor  or  administrator  acts  in  good  faith  and  exercises  his  best 
judgment  he  will  not  ordinarily  be  held  personally  responsible  when  it 
appears  in  the  light  of  after  events  that  he  would  have  displayed  better  jud^r- 
ment  or  have  produced  a  more  favorable  result  if  he  had  sold  earlier. 

Notwithstanding  the  use  in  a  will  of  the  following  words,  "  I  do  order  and 
direct  my  executor  hereinafter  named,  as  soon  as  may  be  after  my  decease," 
to  sell  and  convert  into  money  all  the  real  and  personal  estate,  the  discretion 
of  the  executor  as  to  the  time  for  selling  securities  remained  unfettered, 
provided  he  acted  in  good  faith,  without  neglect  and  in  the  honest  exercise 
of  his  best  judgment,  and  his  aocoimts  should  not  be  surohai^^  with  a 
shrinkage  claimed  to  have  resulted  from  a  delay  in  selling  securities.  Matter 
of  Varet,  446. 

5.  Right  of  temporary  administrator  who  is  also  an  attorney  at  law  to  com- 
pensation for  legal  services  —  such  administrator  not  entitled  to  commiseions 
calculated  upon  fee  value  of  real  estate  —  Code  Cisil  Procedure^  section  2753, 
as  amended,  construed.  Under  section  2753  of  the  Code  dt  Civil  Procedure, 
as  amended  by  chapter  596  of  the  Laws  of  1916,  providing  that  on  the 
settlement  of  the  account  of  any  executor  or  administrator  if  he  be  an  attor- 
ney and  coimselor  at  law  and  shall  have  rendered  le^  services  in  connec- 
tion with  his  official  duties,  the  surrogate  must  allow  mm  such  compensation 
for  his  legal  services  as  shall  appear  to  be  just  and  reasonable,  a  temporary 
administrator  who  is  an  attorney  and  counselor  at  law  is  entitled  to  an 
allowance  for  his  leg:al  services  rendered  to  the  estate. 

A  temi>orary  administrator  is  not  entitled  to  commissions  upon  the  fee 
value  of  real  estate  placed  in  his  possession  for  the  purpose  of  receiving 
rents  and  profits.  He  cannot  be  said  to  have  '*  reoeivea  "  said  proper^ 
within  the  meaning  of  section  2753  of  the  Code  of  Civil  Procedure,  as  amended 
by  chapter  596  or  the  Laws  of  1916,  which  provides  that  '*  The  value  of 
any  refu  or  personal  property,  and  the  increment  thereof,  received,  dislzib- 
uted  or  dehvered,  shall  be  considered  as  money  in  making  computation  of 
commissions."    Matter  of  Runk,  461. 

6.  Action  upon  an  alleged  written  assignment  hy  testator  to  ptaintiff — 
parol  evidence  insufficient  to  establish  said  assignment.  Plaintiff  afleged  that 
the  testator,  a  former  life  insurance  agent,  duly  assigned  and  transferred 
to  her  by  an  instrument  in  writing  all  premiums  due  and  to  become  due 
to  him  on  certain  insurance  policies,  but  was  unable  to  produce  the  writing 
and  sought  to  prove  the  same  by  parol  evidence.  Evidence  examined,  a^ 
held,  insufficient  to  establish  a  cause  of  action,  and  that  llie  complaint 
should  be  dismissed.    Mason  v.  Bristol,  514. 

7.  Decedent* 8  estate  —  testamentary  trust  —  avportianment  of  stocks  of  cor- 
poralions  subsidiary  to  Standard  OH  Company  between  capital  and  income  — 
apportionment  of  dividends  between  capital  and  income  —  apporiionmeni 
of  rights  to  subscribe  for  stock  —  properties  purchased  hy  accumulated 
^ofits  before  and  after  creation  of  trust  —  increase  in  value  of  stock  ntA 
income  —  test  by  which  to  determine  whether  allotment  of  profits  to  income 
wUl  imvair  capital  —  time  when  trust  vxu  created  —  time  of  declaration  of  ^ 
dividends  controls  allotment  thereof.  Where  a  trustee  under  a  wUl  giving  the 
income  of  the  trust  estate  to  life  beneficiaries  with  remainders  over  at  the 
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expiration  of  the  trust  held  stock  of  the  Standard  Ofl  Company  of  New 
S&mey  and,  when  said  company  was  judicially  declared  to  be  an  ille^ 
combination  in  restraint  of  trade,  received  from  said  combination  on  its 
dissolution  the  stocks  of  its  constituent  corporations,  said  stocks  should  be 
h^d  as  part  dt  the  corpua  of  the  trust  estate  and  shoiild  not  be  distributed 
to  the  me  beneficiaries  as  income. 

The  above  rule  holds  although  the  present  value  of  the  Standard  Oil 
stock  of  New  Jersey  remaining  in  the  trust  estate  after  said  distribution 
exceeds  the  value  of  all  the  stocks  when  the  trust  was  created,  for  that  fact 
affords  no  justification  for  disrupting  the  corjms  €i  tiie  trust. 

In  the  apportionment  of  the  stocks  of  the  subsidiary  companies  between 
the  coTpua  and  income  the  carpus  of  the  trust  must  oe  preserved  for  the 
benefit  of  the  remaindermen. 

In  the  case  of  an  extraordinary  dividend  declared  on  stocks  held  as  part 
of  a  trust  estate  it  is  the  duty  or  the  court  to  inquire  what  the  sources  are 
and  to  credit  to  capital  account  so  much  of  the  dividend  as  is  derived  from 
or  constitutes  a  distribution  of  capital  (including  profits  accrued  before 
the  creation  of  the  trust)  and  to  credit  to  the  income  account  so  much  thereof 
as  is  derived  from  or  constitutes  a  distribution  of  profits  accruing  during 
the  lifetime  of  the  trust. 

Although  the  books  of  the  corporation  distributing  the  stocks  of  the  con- 
stituent companies  treat  the  distribution  as  one  of  reserved  or  accumulated 
profits,  such  statements  are  mere  bookkeeping  entries  and  do  not  affect  the 
fact  that  the  transaction  was  a  redistribution  of  capital  assets. 

The  capital  of  the  Standard  Oil  Companv  of  New  Jersey  was  depleted 
by  taking  therefrom  the  assets  of  its  suosimary  companies  although  after 
such  deduction  the  book  value  of  the  oil  company's  shares  was  larger  than 
when  the  testamentary  trust  was  created. 

Stocks  of  the  subsidiary  companies  which  at  the  time  of  the  creation  of 
the  trust  and  prior  to  the  testator'a  death  were  owned  by  the  Standard  Oil 
Company  of  New  Jersey  were  properly  apportioned  to  the  capital  of  the 
trust  estate,  for  the  testator's  ownership  of  a  share  of  all  of  the  assets  of 
the  Standard  Oil  Company  of  New  Jersey  carried  with  it  a  siniilar  interest 
in  the  stock  of  the  subsidiary  comjMuiies  and  such  interest  cannot  be  severed 
and  allotted  to  income  without  impairing  the  integrity  <^  the  corptta  of  the 
trust. 

Where  a  subsidiary  oil  company  whose  stock  was  held  by  the  Standard 
Oil  Company  of  New  Jersey  prior  to  the  creation  of  the  trust,  owned  the 
stock  of  other  subsidiary  comjMuiies  which  it  had  purchased  out  of  surplus 
earnings  after  the  formation  of  the  trust,  the  stock  of  said  subsidiary  com- 
panies which  were  distributed  on  the  disintegration  of  the  Standard  Oil 
Company  of  New  Jersey  should  be  allotted  to  the  capital  of  the  trust. 

But  stock  of  subsidiaiv  companies  purchased  by  the  Standard  Oil  Com- 
pany of  New  Jersey  with  earnings  accumulated  after  the  formation  of  the 
trust  should  be  allotted  to  the  life  beneficiaries,  as  it  involves  no  imiMur- 
ment  of  the  oziginal  corpus  of  the  trust. 

In  determining  whether  a  distribution  of  stocks  acquired  out  of  and  reinre- 
senting  surplus  earnings  after  the  formation  of  the  trust,  the  basic  inquiry 
is  whether  a  distribution  thereof  to  the  life  tenants  would  intrench  upon  the 
carpus  of  the  original  trust. 

Distribution  of  extraordinary  dividends  made  by  subsidiary  companies 
and  by  the  Standard  Oil  Company  of  New  Jersey  after  the  oisintegration 
of  saia  company  should  be  allotted  to  the  life  beneficiaries  as  well  as  divi- 
dends declared  but  not  yet  paid. 

But  the  right  of  the  trustee  to  subscribe  for  additional  stock  of  the  sub- 
sidiary companies  at  par  should  be  allotted  to  the  principal  of  the  trust 
for  the  life  tenants  are  not  entitled  to  said  subscription  rights. 

So,  too,  similar  subscription  rights  should  be  allotted  to  the  capital  of 
the  trust  although  the  corporations  offering  said  rights  declared  at  the  same 
time  a  oadi  dividend  and  authorized  subscribers  to  apply  the  same  in  pay- 
ment for  additional  stock. 

Rights  to  subscribe  for  stock  at  par  offered  to  stockholders  by  constituent 
oompanies  should  not  be  treated  as  an  extraordinary  dividend  and  allotted 
to  tne  income  of  the  trust  estate,  for  such  subscription  rights  belong  to 
the  capital,  otherwise  the  trustee's  proportion  of  interest  in  the  assets  of 
the  companies  would  be  materially  altered  for  the  worse. 
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Where  subsidiary  oil  oompanies  whose  stock  was  part  of  the  trust  estate 
formerly  owned  pipe  lines  and,  in  order  to  escape  regulation  b^  the  Intei^ 
state  Commerce  Commission,  had  the  pipe. lines  separately  mcorporated 
and  took  back  the  stock  of  said  companies  in  return  for  the  pipe  line  prop- 
erties, and  the  stocks  were  then  distributed  among  stockholders  pro  raia, 
said  distribution  was  not  a  dividend  to  be  allotted  to  life  beneficiaries,  but 
on  the  contrary  was  part  of  the  original  corpus  of  the  trust. 

In  making  calculations  necessary  for  the  apportionment  of  the  dividends 
declared  by  the  former  subsidiary  companies  of  the  Standard  Oil  Compaany 
of  New  Jersey  there  are  two  dates  to  be  determined:  First,  the  date  of  the 
creation  or  establishment  of  the  trust,  and  second,  the  date  to  be  taken  for 
the  purpose  of  ascertaining  whether  the  capital  of  the  trust  will  be  impaired 
by  extraordinary  dividends  declared.  The  former  date  is  not  the  date  of 
the  testator's  death  but  the  date  when  the  trustee  received  the  securities 
from  the  executrix.  The  second  date  is  not  that  of  the  time  of  the  distri- 
bution of  the  dividend  but,  on  the  contrary,  is  the  date  when  the  dividend 
was  declared.     United  States  Trust  Co,  v.  Heye,  544. 

8.  When  aUotoances  hy  Supreme  Court  from  estate  of  lunatic  to  remote  next 
of  kin  constitute  gifts  and  not  advancements  —  suck  allowances  not  charge 
able  against  svbsequerU  interests  of  recipients  in  the  estate  —  authority  of  court 
of  equity  to  make  advancements  from  estate  of  lunatic  for  benefit  of  next  of  kin 
—  authority  of  Surrogate's  Court  to  modify  orders  of  Supreme  Court  —  doctrine 
of  hotchpot  or  coUatio  honorum.  Allowances  made  to  remote  next  of  Idn, 
brothers  and  sisters  of  the  half  blood  and  children  of  deceased  sisters  of  the 
whole  blood  and  sisters  of  the  half  blood,  who  were  apparently  not  entitled 
to  share  in  the  estate,  for  their  maintenance  and  support,  from  the  estate 
of  a  testator  who  has  been  judicially  declared  incompetent  under  orders 
of  the  Supreme  Court  in  which  orders  there  was  no  provision  charginsr  the 
recipients  with  the  amounts  received  in  case  they  subsequently  succeeded 
to  an  interest  in  the  estate,  are  not  advancements,  but  are  gifts  during  the 
lifetime  of  the  testator,  and  hence  the  court  has  no  power  to  decree  that 
they  shall  be  surrendered  or  accounted  for  as  a  condition  of  taking  an  interest 
in  the  testator's  estate  which  is  fixed  by  the  Decedent  Estate  Law. 

The  Supreme  Court,  in  authorizing  such  allowances,  acts  as  a  court  of 
equity,  having  custody  and  control  of  the  estate  of  the  incompetent;  it  aets 
for  the  incompetent  in  reference  to  his  estate  as  it  supposes  the  incompetent 
would  have  acted  if  he  had  been  of  sound  mind. 

A  court  of  equity  may  legally  allow  payments  out  of  a  lunatic's  surphu 
income  to  persons  not  entitled  to  any  interest  in  his  estate. 

Orders  of  the  Supreme  Court,  making  gifts  from  the  estate  of  a  lunatie 
to  remote  next  of  km  for  their  maintenance  and  support,  being  valid,  plain 
and  unambi^ous,  the  Surrogate's  Court  is  without  authority  to  write  and 
incorporate  mto  them  a  provision  contradicting  their  terms  and  wholly 
unnecessary.  This  is  so  wnether  or  not  the  doctrine  of  hotchpot  or  the 
similar  doctrine  of  coUatio  bonorum  obtains  in  this  State. 

The  doctrine  of  hotchpot  or  the  similar  doctrine  of  coUatio  bonorum  ia 
based  upon  the  fact  that  there  must  have  been  an  intention  of  an  intestate 
that  there  should  be  equali^  in  inheritence  among  his  children.  Matter  o/ 
Farmers*  Loan  &  Trust  Co.,  w2. 

Executors  of  deceased  director  not  liable  for  subsequent  acts  of  board. 

See  COBPOBATION,  1. 

When  husband's  estate  not  liable  to  wife's  brother-in-law  for  her  support 
See  Husband  and  Wife,  2. 

Proceeds  of  action  for  death  —  attorney's  cdmi>ensation. 
See  Negliqbncb,  4. 

Opening  default  of  contestants  on  probate. 

See  SUBBOGATB. 

Transfer  tax  —  foreign  bank  stock  owned  by  deceased  non-resident. 
See  Tax,  1. 

Rights  of  adopted  child. 

See  Wobkmbn'b  Compensation  Law,  5. 

See  Tbubt. 
See  Will. 
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DEED. 

See  Real  Pbopertt. 

DEPOSITION. 

Examination  of  defendants  before  trial  —  suit  to  impress  trust  and  for 
accounting  —  plaintiffs  must  estahlish  right  to  accounting  before  examination 
of  defendants  <is  to  income  received  from  securities  —  securities  as  to  which 
examination  is  required  must  be  specified  —  prttctice  —  order  for  examination 
should  not  refer  to  moving  papers.  Plaintiifs  suing:  defendants  for  a  decree 
declaring:  that  they  hold  certain  stock  as  trustees  for  the  plaintiffs  and  for 
an  accounting  thereof,  are  not  entitled  to  an  examination  of  the  defendants 
before  trial  as  to  the  dividends  and  income  of  the  stock  until  they  have 
established  their  right  to  an  accounting. 

In  any  event  the  examination  of  the  defendants  before  trial  should  be 
limited  to  specified  stocks  and  securities,  and  an  order  which  permits  an 
unlimited  and  roving  examination  concerning  any  of  the  securities  dealt 
in  by  the  defendants  is  improper. 

Where  the  plaintiffs  contend  that  the  stocks  and  securities  were  stolen 
from  them  and  delivered  to  the  defendants  they  should  specify  in  their 
moving  papers  what  specific  stocks  and  securities  were  stolen. 

It  is  miproper  for  tne  court  to  order  an  examination  of  the  defendants 
concerning  matters  referred  to  in  specified  folios  of  the  affidavit  upon  which 
the  order  is  made,  when  the  folios  in  the  original  and  printed  papers  are 
different,  so  that  it  is  impossible  to  ascertain  from  the  papers  on  appeal 
the  matters  to  which  the  examination  is  limited. 

The  practice  of  framing  orders  for  examination  before  trial  so  that  they 
read  "  concerning  the  matters  set  forth  in  the  annexed  affidavit,"  or  "  con- 
cerning the  issues  in  this  action,"  is  improper.    Bamberger  v.  Cooke,  805. 

DISBASBCENT. 

See  Attorney  and  Client,  1,  3. 

DISCOVERT. 

Books  and  papers  in  foreign  State  in  custody  of  trustee  in  bankruptcy  — 
when  production  of  papers  in  this  State  should  not  be  required  —  practice  — 
open  commission.  Where  the  books  and  papers  of  a  bankrupt  defendant 
are  in  the  possession  of  the  trustee  in  banlmiptGy  appointed  by  the  Federal 
court  in  another  State,  the  courts  of  this  State  should  not  order  the  trustee 
to  bring  the  books  and  papers  into  this  State  and  deposit  them  with  the 
county  clerk  to  be  inspected  by  the  plaintiff,  irrespective  of  any  jurisdiction 
of  the  court  to  make  such  order. 

The  i>roper  remedy  of  the  plaintiff  is  an  open  commission  to  examine  the 
trustee  in  the  foreign  State  and  have  the  books  and  papers  produced  and 
proved,  and  in  case  there  should  be  an  objection  to  tne  originals  being 
returned  here  with  the  commission,  to  have  copies  annexed  as  provided 
by  subdivision  3  of  section  901  of  the  Code  of  Civil  Procedure.  Jaffe  v. 
Weld,  16. 

DIVORCE. 

Validity  of  foreign  divorce. 

See  Husband  and  Wife,  1. 

Validity  of  foreign  decree. 

See  Husband  and  Wife,  3. 

DOMESTIC  RELATIONS. 

See  Husband  and  Wife. 

DOWER. 

When  widow  estopped  as  against  bona  fide  purchasers. 
See  Real  Propebty,  4. 

EASEMENT. 

Methods  of  acquisition  —  easement  of  necessity  —  prescription  — 
adverse  user. 

See  Real  Pbopebtt,  3. 

App.  Div.— Vol.  CLXXXI.        68 
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EJECTMENT. 

Possession  —  limitation  of  fiction  —  pleading  —  defense  of  staJtfde  taken  fey 
defendant  subsequently  served.  In  an  action  of  ejectment  the  possession  oc 
the  defendant  may  be  both  a  question  of  fact  and  of  law. 

In  an  action  of  ejectment  a  defendant  owning  the  fee,  who  was  broiu^ht 
into  the  action  by  the  service  of  an  amended  summons  and  complaint  alter 
other  defendants  had  been  served,  may  plead  the  Statute  of  Limitations  b^ 
alle^ng  the  lapse  of  twenty  years  **  before  the  commencement  of  this 
action,    although  she  does  not  assert  the  statute  "  as  to  this  defendant.*' 

Such  defendant  was  not  affected  by  the  prior  service  on  others  not  united 
in  interest  with  her.    Good  v.  Brown,  808. 

Parties  —  tenants  in  common.     People  v.  Payne,  899. 

ELECTION. 

Election  of  remedies  —  lease  subordinate  to  mortgage. 
See  Mortgage,  2. 

Release  of  commissions  earned  in  consideration  of  new  contract  —  breach 
of  second  contract  —  election  of  remedies. 
See  Principal  and  Agent,  1. 

Right  to  hold  as  principal  agent  who  misrepresents  his  authority. 
See  Principal  and  Agent,  5. 

Agreement  as  between  life  tenant  and  remainderman. 
See  Trust,  2. 

Death  caused  by  person  not  employer  —  election  of  remedies. 
See  Workmen's  Compensation  Law,  1. 

ELECTION  LAW. 

1.  Mandamus  —  correction  of  return  of  canvass  of  soldier  votes.  Where 
local  inspectors,  not  provided  with  tally  sheets  as  required  by  section  334 
of  the  Election  Law,  as  amended,  after  they  had  canvassed  soldier  votes, 
returned  the  result,  a  candidate  for  mayor  upon  affidavit  that  he  had  been 
informed  by  an  inspector  and  a  watcher  that  the  true  results  of  the  count 
had  been  transposed  by  the  inspectors,  is  not  entitled  to  a  writ  of  mandamus 
to  correct  the  return,  as  the  court  has  no  power  in  such  proceeding  to  open 
the  ballot  box  and  direct  a  recanvass  of  the  votes  so  cast. 

But  clerical  errors  on  the  return  or  made  apparent  by  not  agreeing  with 
the  tally  sheet  may  be  thus  corrected. 

The  Election  Law,  section  520,  does  not  take  away  the  safeguards  for  the 
correction  of  errors,  but  merely  declares  that  soldiers'  and  sauors'  elections 
may  be  contested  like  other  elections  by  citizen  voters.  People  ex  rd,  Fiske 
V.  Bantz,  702. 

2.  Mandamus  to  compel  inspectors  of  election  to  correct  return  as  to  soldier 
votes  —  intention  of  voter.  Where  a  soldier  ballot  marked  "  Dr.  Brush  "  had 
not  been  protested,  and  the  inspectors  of  election  had  credited  the  vote  to 
Edward  F.  Brush  because  such  intention  of  the  voter  was  clearly  apparent, 
a  writ  of  mandamus  will  not  lie  to  compel  the  inspectors  of  election  to  coiv 
rect  their  return.     People  ex  rel.  Fiske  v.  Anderson,  705. 

3.  Carwass  of  soldier  ballots  —  intent  —  constitutional  law.  Under  section 
514  of  the  Election  Law,  as  amended  by  chapter  815  of  the  Laws  of  1917, 
relating  to  the  canvass  of  soldiers'  votes,  providing  "  that  no  ballot  shall  be 
rejected  as  void  where  the  intent  of  the  voter  is  clearly  apparent,"  the 
determination  of  the  question  of  intent  is  one  of  fact,  and  the  pow^T  to  pass 
tiiereon  is  lodged  with  the  insi)ectors  of  election. 

Where,  in  an  election  conducted  at  a  military  camp,  one  ballot  was  voted 
for  mayor  in  the  blank  space  for  city  chamberlain  and  another  in  the  space 
for  superintendent  of  the  poor,  and  it  appears  that  there  was  no  vacancy 
to  be  filled  for  the  office  of  superintendent  of  the  poor,  and  that  the  city 
had  no  such  office  as  city  chamberlain,  the  local  inspectors  of  election  were 
justified  in  finding  that  such  ballots  were  valid  and  could  be  counted  for 
mayor. 

'The  intent  of  the  voter  should  be  gathered  from  the  face  of  the  ballot 
itself,  and  the  local  inspectors  cannot  be  governed  by  extrinsic  evidence  or 
by  affidavits. 

A  ballot  on  which  the  voter  had  twice  written  his  name  and  address, 
stating  that  he  voted  "  the  straight  Democratic  ticket"  was  also  properly 
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ELECTION  LAW—  Continued. 

counted.    Such  ballot  is  not  in  contravention  of  the  Constitution  because 

so  marked. 

Section  1  of  article  2  of  the  Constitution,  securing  the  vote  to  soldiers  and 
sailors  in  actual  service,  does  away  with  objections  which  might  otherwise 
render  the  ballots  in  question  void.    Matter  of  Fiske,  706. 

4.  Challenge  as  to  capacity  of  voters  does  not  constitute  a  protest  or  render 
their  ballots  **  protested,  A  paper  filed  by  a  duly  appointea  challenger  for 
a  political  party  merely  questioning  the  capacity  of  certain  persons  in  the 
military  service  to  vote  and  not  relating  to  the  form  or  marking  of  any  of 
their  ballots,  constitutes  a  challenge  and  not  a  protest,  and  was  properly 
overruled  by  the  inspectors  of  election. 

The  ballots  of  sucn  voters  when  subsequently  counted  were  not  **  pro- 
tested "  and,  therefore,  the  inspectors  cannot  be  ordered  to  place  such 
ballots  among  **  protestisd,  void  and  wholly  blank  ballots."'  People  ex  ret, 
Fiske  V.  BanU,  No.  2,  712. 

5.  Inspectors*  finding  as  to  validity  of  ballots  of  soldiers  controlling.  Under 
section  514  of  the  Election  Law,  as  amended,  the  inspectors'  finding  that' 
soldiers  intended  to  vote  for  Edward  F.  Brush  should  be  controlling 
although  the  ballots  were  marked  "  Dr.  Brush,"  "  Brush  "  and  "  Mr.  Brush." 
People  ex  rel.  Fiske  v.  Anderson,   No.  f,  716. 

6.  Soldier  ballots  —  mandamus  to  correct  return.  Where  a  ballot  was 
marked  with  the  word  *'  Fiske  "  and  the  inspectors  failed  to  find  the  voter's 
intent  to  be  for  the  relator  Edwin  W.  Fiske  and  there  was  no  protest  in 
regard  to  said  ballot,  the  court,  on  application  for  a  writ  of  mandamus 
to  correct  the  return,  has  no  authority  to  count  said  vote  for  the  relator. 

A  subsequent  assertion  that  all  th^  soldier  ballots  had  been  "  protested  " 
because  of  a  certain  challenge  or  objection,  did  not  authorize  an  order  for 
a  recount  and  recanvass.     People  ex  rel.  Fiske  v.  Schum,  717. 

Commissioner  of  elections  in  Niagara  county. 
See  Constitutional  Law,  3. 

EMINENT  DOMAIN. 

Encroachment  upon  street  by  public  bath  —  compensation  to  abutting 
owners. 

iSee  New  York  City,  4. 

EQUITY. 

Trial  —  when  question  of  fact  arises  —  suit  for  refomuUion  of  lease  upon 
ground  of  mistake  —  vresumption  from  reading  vjritten  lease  in  evidence  — 
burden  of  proof  —  aamission  against  interest  —  verdict  against  iveight  of 
evidence.  When  one  reasonable  mind  can  infer  from  all  the  evidence  that  a 
controlling  fact  was  proved,  while  another  reasonable  mind  can  infer  that 
it  was  not  proved,  a  question  is  presented  for  the  jury. 

A  question  of  fact  arises  if  conflicting  inferences  may  be  drawn  from 
imcontradicted  evidence. 

Where,  in  a  suit  by  the  assignee  of  a  lessee  for  the  reformation  of  a  written 
lease,  upon  the  groimd  of  mistake,  the  reading  of  the  lease  in  evidence 
created  a  presumption  against  the  defendant,  and  cast  the  burden  upon 
him,  the  fact  that  there  was  no  witness  whose  testimony  was  contradictory 
or  contrary  to  the  testimony  of  witnesses  called  by  the  defendant,  did  not 
put  it  in  the  category  of  one  whose  case  is  not  opposed  to  direct  evidence. 

Since  the  original  lessee  had  assigned  the  lease  to  the  plaintiff  and 
apparently  was  not  interested  in  the  event  of  the  suit,  the  testimony  adduced 
from  her  and  her  agents  was  not  in  effect  an  admission  against  interest. 

The  question  whether  the  parties  to  the  original  lease  both  intended  that 
the  words  **  disposes  of  "  shoiild  be  "  is  dispossessed  "  or  "  be  dispossessed  " 
was  submitted  to  the  jury.  Held,  that  a  verdict  founded  on  a  finding  against 
the  theory  of  mistake  was  against  the  weight  of  the  evidenced  Schall  v. 
Schwartz  &  Co.,  Inc.,  397. 

Enjoining  maintenance  of  sewer  —  effect  of  prior  judgment  in  action  for 
injuries  caused  by  sewer. 
See  Judgment. 

Complaint  in  suit  to  annul  adoption. 
See  Parent  and  Child. 
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EQUITY  —  ConHnued. 
Specific  performance  of  contract  to  give  lease. 
See  Real  Property,  2. 

Jurisdiction  to  restrain  trespass. 
See  Trespass. 

Suit  to  reform  contract  to  exchange  properties  and  for  specific  perf annance. 
See  Vendor  and  Purchaser. 

ESTOPPEL. 

Use  of  streets  for  electric  wires  —  permission  without  franchise. 
See  Corporations,  5. 

Presentation  of  check   through  clearing  house  — when  no  acceptance  — 
custom. 

See  Bills  and  Notes,  2. 

Action  for  malicious  prosecution  —  probable  cause. 
See  Malicious  Prosecution,  4. 

'  Failure  to  object  to  unlawful  act. 
See  Real  Property,  3. 

When  widow  estopped  from  claiming  dower  as  against  bona  fide  purchasers. 
See  Real  Property,  4. 

EVIDENCE. 

Assault  —  admissibility  of  statements  to  district  attorney  by  defendant 
induced  by  promise  that  they  would  not  be  used  on  trial. 
See  Crime,  3. 

Action  to  recover  premiums  on  policy  of  liability  insurance. 
See  Insurance,  2. 

Presumption  that  written  instrument  contains  all  of  agreement. 
See  Master  and  Servant,  4. 

Injury  caused  by  defective  stair  —  condition  of  step  after  accident. 
See  Negligence,  8. 

Testimony  of  admitted  perjurers. 
See  Partnership,  3. 

Admissibility  of  parol  evidence  to  explain  written  contract. 
See  Pleading,  5. 

Admissions  —  copy  of  judgment  roll  in  prior  action. 
See  Trial,  3. 

EXTRADITION. 

Habeas  corpus  —  traverse  in  return  —  burden  of  proof. 
See  Crime,  2. 

Indictment  in  foreign  State. 
See  Habeas  Corpus. 

FALSE  IMPRISONMENT. 

1.  Malicious  prosecution  —  request  hy  defendant  for  general  verdict  rather 
than  findings  on  separate  causes  —  evidence  not  justifying  finding  cf  want  of 
probable  cause  —  erroneous  charge  as  to  right  of  officers  to  arrest  without  war- 
rant.  Where  in  an  action  uniting  causes  for  false  imprisonment  and 
malicious  prosecution  the  court  directed  the  jury  to  make  separate  findings 
as  to  each  cause  of  action,  but,  after  the  defendant's  objection,  the  court 
acceded  to  his  request  for  a  general  verdict  which  was  rendered  for  the 
plaintiff,  the  judgment  will  be  affirmed  on  appeal  if  there  is  evidenoe  to 
sustain  a  verdict  on  either  cause  of  action,  for  any  confusion  existing  was 
caused  by  the  defendant  himself. 

It  ai)peared  that  an  electric  motor  owned  by  the  defendant  disappeared 
from  his  place  of  business,  and  he,  having  been  informed  as  to  its  where- 
abouts, called  at  the  plaintiff's  store  with  two  police  officers  whm  tiie 
motor  was  identified  as  that  belonging  to  the  defendant  by  comparing  its 
number  with  that  on  the  original  bill  of  sale.  The  plaintiff  claimed  that 
he  bought  it  at  an  auction  at  a  place  he  could  not  remember,  which  state- 
ment was  afterwards  proven  to  oe  false  when  he  was  taken  to  the  police 
station  by  the  officers,  apparently  on  their  own  responsibility.    On  all  the 


Digitized  by 


Google 


INDEX.  997 

FALSK  IMPRISONBCBNT  —  Continued, 

evidence,  held,  that  a  finding  by  the  jury  that  the  defendant  acted  without 
probable  cause  in  bringing  about  the  arrest  of  the  plaintiff  was  against  the 
weight  of  evidence,  even  if  it  be  assumed  that  the  defendant  did  instigate 
the  arrest,  and  hence  the  cause  of  action  for  malicious  prosecution  was  not 

Aflt&nllfiuOd 

Moreover,  the  judgment  based  on  false  arrest  and  imprisonment  cannot 
stand  where  the  court  ei^oneously  instructed  the  jiury  that  the  offense 
charged  against  the  plaintiff  was  a  misdemeanor  so  that  the  arrest  could 
not  be  made  without  warrant,  when  as  a  matter  of  fact  the  plaintiff  was 
charged  with  knowingly  receiving  stolen  property  which  is  a  felony  and 
would  justify  an  arrest  without  warrant.    Zucker  v.  ZarembiywUz,  288. 

2.  Arrest  of  woman  in  city  of  New  York  wUhovt  warrant  on  charge  of  aoliO' 
itation  —  defendant  must  show  thai  plaintiff  woe  gutUy  and  that  offense  was 
committed  in  his  presence — judgment  for  plaintiff  affirmed.  Where  a  police 
officer  arrested  a  woman  in  the  city  of  New  York  without  judicial  warrant 
for  an  alleged  violation  of  section  1458  of  the  Consolidation  Act  (Laws  of 
1882,  chap.  410),  which  makes  solicitation  on  a  public  thoroughfare  disorderly 
conduct  tending  to  a  breach  of  the  peace,  he  must,  in  order  to  escape  Ua- 
bilitjr  when  subsequently  sued  for  false  imprisonment  after  the  discharge 
of  the  plaintiff,  establish,  first,  that  the  plaintiff  was  guilty  of  the  offense, 
and  second,  that  the  offense  was  committed  in  his  presence  or  within  his 
view. 

Evidence  examined,  and  held,  that  the  jury  were  justified  in  finding  that 
the  plaintiff  was  unlawfully  imprisoned  and  detained  and  that  a  judgment 
in  her  favor  should  be  aformed.     Lauffer  v.  Downes,  327. 

Complaint  —  arrest  without  warrant. 
See  Assault. 

FRAUD. 

Transfer  of  property  procured  by  undue  influence. 

See  ASSIQNMBNT. 

Promissory  note  as  memorandum  of  promise  to  pay  debt  discharged  in 
bankruptcy. 

See  Bills  and  Notes,  3. 

Parol  agreement  extending  time  to  pay  mortgage. 
See  Contract,  5. 

Overvaluation  in  insurance  policy. 
See  Insurance,  1. 

Suit  to  recover  moneys  for  improving  property  on  faith  of  liquor  tax 
certificate  having  forged  consents. 

See  Intoxicating  Liquors,  2. 

Insufficient  complaint  —  failure  to  allege  damage. 
See  Pleading,  6. 

Oral  contract  for  sale  of  merchandise  —  Statute  of  Frauds. 
See  Sale,  2. 

Statute  of  Frauds  —  memorandum  in  writing  —  acceptance  by  parol. 
See  Sale,  4. 

Action  for  balance  due  for  goods  sold  —  fraudulent  misrepresentation  by 
seller. 

See  Sale,  6. 

FORECLOSURE. 

See  Mortgage. 

QAS  AND  ELECTRICITT. 

Authority  of  city  to  regulate  use  of  gas  company's  franchise. 
See  New  Tork  City,  2. 

OIFT. 

Delivery  of  bank  books  to  third  person. 
See  Decedent's  Estate,  2, 
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aUABDIAN  AND  WARD. 

Trustees  —  powers  of  Supreme  Court.    Matter  <jf  Weed,  Wl. 

HABEAS  CORPUS. 

Extradition  —  indictment  in  foreign  State  for  crime  of  false  preienaea  — 
immaterial  that  defendant  did  not  remain  until  consummation  of  eritne  — 
indictment  and  merits  of  defense  not  considered,  A  person  is  properly  oom- 
mitted  for  extradition  to  another  State  and  his  .writ  of  habeas  corpus  ahoukl 
be  dismissed  where  it  appears  that  he  was  present  in  the  foreign  State  at 
the  time  he  made  iJlegea  false  representations  for  which  he  was  indicted, 
even  though  he  did  not  remain  in  the  foreign  jurisdiction  until  the  oonsiim- 
matlon  of  the  crime. 

The  court  on  such  writ  of  habeas  corpus  will  not  go  into  the  sufficiency 
of  the  indictment  or  the  merits  of  the  defense  which  are  matters  for  tiie 
foreign  court.    People  ex  rel.  Goldfarb  v.  Gargan,  410. 

Extradition  —  traverse  in  return  —  burden  of  proof. 
See  Crime,  2. 

mOHWAYS. 

Alteration  —  acceptance  —  dedication  —  abandonment  of  portion  of  highway 
—  ownership  of  title  —  vendor  and  purchaser  —  deed  —  breach  of  condition 
suhsequerU  —  re-^ntry.  Where  a  town  for  the  purpose  of  straightening  a 
highway  shifted  it  to  one  side  at  the  instance  and  expense  of  the  owner  of 
the  abutting  land,  the  owner  will  be  deemed  to  have  dedicated  and  the 
town  to  have  accepted  the  additional  land,  although  there  was  no 
conveyance. 

Upon  the  abandonment  of  the  portion  of  the  road,  title  thereto  did  not 
revert  to  the  grantor  to  the  town,  who  had  conveyed  "  for  the  purpose  of 
said  road/'  nor  did  it  pass  to  the  abutting  owners,  but  as  it  was  not  con- 
veyed by  the  town  the  title  remained  in  it  and  has  passed  to  its  suooessor, 
the  city  of  New  York,  which  in  justice  should  grant  releases  to  the  owners 
of  the  several  lots  abutting  thereon. 

A  buyer  of  one  of  said  K>ts  should  not  be  obliged  to  accept  the  convey- 
ance without  a  release  from   tJie  city. 

If  the  grant  were  on  condition  subsequent,  the  title  of  the  city,  the  suc- 
cessor of  the  town,  could  be  defeated  only  by  re-entry. 

A  right  to  re-enter  for  a  breach  of  condition  subsequent  is  not  an  estate. 
Huber  v.  Qorg,  369. 

Highway  Law  not  applicable  to  street  railroad. 
See  Nbgugence,  7. 

Damages  caused  by  change  of  grade  of  street  —  review  of  award. 
See  New  York  City,  3. 

Maintenance  of  road  by  raOroad. 
See  Railroad,  1. 

HUSBAND  AND  WIFE. 

1.  Action  to  annul  marriage  upon  ground  that  wife  had  husband  living  — 
defense  —  validity  of  divorce  procured  in  another  State  without  personal  service 
of  process  upon  or  appearance  of  defendant.  The  courts  of  the  State  of  the  last 
matrimonial  domicile  can  grant  a  decree  of  divorce  without  personal  service 
of  process  upon  or  the  appearance  of  the  defendant  therein,  where  the  con- 
structive service  of  process  is  made  in  accordance  with  the  laws  of  that 
State,  and  such  a  decree  is  entitled  to  full  faith  and  credit  in  the  courts  of 
all  the  States  of  the  Union. 

Hence,  where  in  an  action  to  annul  a  marriage  between  the  plaintiff  and 
defendant,  on  the  ground  that  the  defendant  at  the  time  the  marriage  was 
solemnized  had  a  husband  living,  it  appears  that  the  plaintiff  and  defendant 
were  married  in  South  Carolina;  that  prior  thereto  tne  defendant  had  pro- 
cured a  divorce  from  her  former  husband  in  the  State  of  Alabama,  their 
last  matrimonial  domicile;  that  the  defendant,  who  was  then  a  resident  of 
the  State  of  Mississippi,  was  not  personally  served  and  did  not  appear,  but 
was  served  by  publication  and  by  mail,  a  judgment  in  favor  of  the  plaintiff 
should  be  reversed.    Schenker  v.  Schenker,  621. 
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HUSBAND  AMD  WIFE  —  Contimied. 

2.  Whsn  estate  of  deceased  husband  not  liable  to  brother^n^aw  of  ivife  for 
her  support  during  lifetime  of  husband  and  while  livina  separaJte  and  apart 
from  him  —  evidence.  In  an  action  by  the  brother-in-law  of  the  wife  of  a 
deoeased  husband  to  recover  from  his  estate  for  board,  lodging  and  wearing 
apparel  which  plaintiff  furnished  to  his  sister-in-law  during  the  lifetime  of 
the  husband,  it  appeared  that  the  sister-in-law  after  a  separation  from  her 
husband  lived  with  her  mother  for  about  twenty  years  and  then  went  to 
live  in  the  home  of  tiie  plaintiff  and  remained  there  until  the  death  of  her 
husband;  that  during  tnis  period  the  husband  resided  within  the  same 
county  to  the  knowledge  of  both  the  plaintiff  and  the  wife;  that  no  action 
was  ever  brought  by  her  for  separation  or  for  support;  that  no  demand  was 
ever  made  eitner  by  her  or  by  the  plaintiff  against  the  husband  during  his 
lifetime;  that  the  husband  had  furmdied  the  wife  some  money  and  had  also 
cared  for  the  daughter  and  that  no  attempt  was  made  to  prove  any  express 
agreement  between  the  wife,  as  agent  of  her  husband,  and  the  plaintiff  to 
pay  for  board,  lodging  and  clothes.  The  court  charged  that  if  the  jiuy 
believed  that  the  plaintiff  harbored  his  sister-in-law  freely  and  gratuitously 
and  witiiout  thought  of  looking  to  the  husband  for  compensation  therefor, 
he  cannot  recover. 

Held,  that  a  verdict  in  favor  of  the  plaintiff  is  contrary  to  the  law  as 
chaiged,  and  against  the  evidence,  and  that  the  judgment  thereon  must  be 
reversed  and  the  complaint  dismissed.    Simons  v.  Terhune,  669. 

3.  Divorce  —  validity  in  this  State  of  foreign  decree  of  divorce  —  annul- 
ment of  marriage.  A  decree  of  divorce  granted  by  a  Missouri  court  to  the 
husband  against  the  wife  who  was  a  resident  of  this  State,  will  not  be  recog- 
nized as  valid  by  our  courts,  where  the  first  and  only  matrimonial  domicile 
was  in  this  State  where  the  parties  both  resided  at  the  time  of  their  marriage, 
and  the  defendant  did  not  subject  herself  to  the  jurisdiction  of  the  Missouri 
court  by  appearing  or  answering  in  the  action. 

Hence,  such  a  decree  of  divorce  is  no  defense  in  an  action  to  secure  the 
annulment  of  a  second  marriage  contracted  by  the  defendant  therein  upon 
the  ground  that  she  had  a  former  husband  still  living.    Gilson  v.  Airy,  761. 

INCOMPETENT  PERSON. 

When  Supreme  Court  can  make  allowances  from  estate  of  lunatic  by 
way  of  gift. 

See  Dec£DBNt's  Estate,  8. 

INJUNCTION. 

Suit  to  enjoin  use  of  trade  name  by  corporation  —  sale  of  Imsir^ess  and  good 
wiU  to  corporation  —  proof  not  justifying  injunction.  Suit  to  enjoin  the 
defendant  corporation  from  using  the  name  *'A.  Ratkowsky,  Inc./'  unless 
the  letters  ''  Inc.*'  be  printed  in  letters  of  the  same  size  and  legibilitv  as  the 
preceding  words.  It  appeared  that  the  plaintiff  had  conducted  a  business 
m  his  own  name  and  transferred  the  same,  together  with  the  good  will  and 
assets,  to  a  corporation  of  the  same  name  formed  by  him,  and,  after  the 
corporation  had  become  financially  involved  and  his  brother  had  lent  finan- 
cial aid,  the  plaintiff  sold  his  stock  in  the  corporation  to  his  brother  and 
agreed  not  to  engage  in  a  similar  business  within  a  certain  district  in  the 
city  of  New  York.  Immediately  aft-er  severing  his  connection  with  the 
corporation  the  plaintiff  established  himself  in  the  same  business  one  block 
beyond  the  prohibited  zone  and  thereafter  brought  the  present  suit  for  an 
injtmction.  Evidence  examined,  and  heldj  that  the  course  of  the  plaintiff 
does  not  commend  itself  to  a  court  of  equity  and  that  a  temporary  injunc- 
tion should  be  vacated.     Ratkowsky  v.  Ratkowsky,  Inc.,  794. 

Encroachment  of  street  by  public  bath  —  when  removal  not  compelled 
by  injunction. 

See  New  York  City,  4. 

Jurisdiction  of  equity  to  restrain  trespass. 
See  Trespass. 

Temporary  structures  in  New  York  bay. 
See  Water  and  Watercourses,  1. 
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INNKEEPER. 

1.  Right  to  enforce  rulee  to  prevent  immorality  or  other  miecondvct  by  gueatt 

—  action  based  on  improver  entrance  by  servant  into  guesVs  room  —  aanuMget 

—  physical  suffering  included  in  compensatory  dam<iqes  —  evidence  —  UUet 
by  managers  o/  defendant  to  plaintiffs  husband  —  verdict  not  excessioe^  An 
innkeeper  has  the  mht  to  make  and  enforce  proper  rules  to  prevent  immo' 
rality  or  any  other  form  of  misconduct  tending  to  injure  the  reputation  of 
his  house,  and  has  the  right  of  access  to  the  room  of  a  gfiest  under  reason^ 
able  and  proper  circumstances  and  at  proper  times. 

But  such  rule  has  no  application  ana  does  not  furnish  a  defense  to  &  eanse 
of  action  by  a  guest  for  damages  resulting  from  the  entrance  to  her  room 
of  a  hotel  detective,  where  the  defendant  nad  notice  that  the  plaintiff  and 
the  man  who  accompanied  her  to  the  hotel  and  to  the  room  asmgnod  her 
were  husband  and  wife,  and  also  that  she  was  an  invalid  requirinfir  treat- 
ment at  times,  which  had  to  be  given  her  by  her  husband,  and  that  a  rocun 
was  given  her  for  the  express  purpose  of  permitting  her  husband  to  visit 
her  tnerein,  and  that  he  was  informed  that  he  might  do  so. 

In  such  an  action  physical  consequences,  including  pain  which  was  the 
direct  result  and  consequence  of  the  breach  of  duty  owing  a  guest  by  an 
innkeeper,  are  included  m  and  may  be  recovered  as  compensatory  damages. 

A  letter  written  by  the  managers  of  the  defendant  to  the  plamtiff's  hus- 
band expressing  regret  at  the  offense,  was  within  the  scope  of  their  authority 
and  the  letter  was  competent  evidence. 

Evidence  examined,  and  held,  that  a  verdict  of  $8,000  is  not  excessive. 
Boyce  v.  Greeley  Square  Uot^  Co.,  61. 

2.  Landlord  and  tenant  — facts  not  establishing  relation  of  innkeeper  and 
guest  so  as  to  render  former  liable  as  such  for  property  stolen  Where  the 
plaintiff  leased  four  rooms  in  a  hotel  from  the  defendant  for  a  period  d 
six  months  to  be  occui>ied  solely  as  private  living  rooms  and  said  rooms 
were  so  used,  the  relation  between  the  parties  was  that  of  landlord  and 
tenant,  and  not  innkeeper  and  ^est,  and,  hence,  the  plaintiff  is  not  entitled 
to  enforce  the  innkeeper's  liability  against  the  defendant  and  recover  for 
certain  tennis  trophies  stolen  from. his  room  during  his  absence  by  some 
person  unknown  either  to  him  or  the  defendant. 

An  innkeeper's  liability  exists  only  in  the  case  of  one  who  is  a  traveler 
and  seeks  the  hospitality  of  the  inn  as  a  transient  guest.  HackeU  v.  BeU 
Operating  Co.,  Inc.,  535. 

INSURANCE. 

1.  Action  on  policy  of  automobile  insurance  —  ^ect  of  proof  of  actual  value 
upon  right  to  urge  upon  appeal  valuation  statea  in  policy — fraud  —  over- 
valuation —  evidence  by  photoaraphic  enlargements  as  to  change  in  consideror 
tion  in  prior  bill  of  sale.  Wnere,  in  a  policy  of  automobile  insurance,  the 
plaintiff  s  car  was  *'  valued  at  the  sum  insured,"  but  the  plaintiff  alleged 
and  Houfi[ht  to  prove  the  actual  value  of  the  car  by  evidence  of  what  it  cost 
him,  and  also  of  what  it  cost  his  vendor,  he  cannot  on  appeal  urge  that  the 
valuation  stated  in  the  policy  is  controlling. 

A  general  verdict  for  the  defendant  in  such  a  case  imports  not  merely 
a  failure  to  establish  the  value  claimed,  but  may  be  taken  as  a  finding  that 
the  car  was  insured  at  such  an  overvaluation  as  to  amount  to  ftraud  avoiding 
the  policy. 

Plaintiff  having  introduced  as  an  exhibit  a  prior  bill  of  sale  of  the  car  to 
which  he  was  not  a  party,  evidence,  by  photographic  enlargements  showing 
that  the  consideration  therein  had  been  raised,  was  competent.  Hoffman 
V.  Prussian  National  Insurance  Co.,  412. 

2.  Evidence  —  action  to  recover  premiums  on  policies  of  liability  insurance 

—  defense  —  evidence  as  to  parol  agreement  of  plaintiff  to  furnish  insurance 
without  expense  inconsistent  with  subsequent  contract  between  parties  and  in 
conflict  with  provisions  of  policies  —  trial  —  objections.  In  an  action  to 
recover  premiums  on  three  policies  of  liability  insurance  issued  by  the  plain- 
tiff, held,  that  the  verdict  of  the  jury  upon  the  issue,  supported  by  parol 
evidence,  as  to  whether  or  not  the  plaintiff  aereed  to  furnish  the  insurance 
without  expense  to  the  insuriBd  was  against  the  weight  of  the  evidence  and 
in  direct  conflict  with  the  subsequent  action  of  the  insured  in  paying  pre- 
miumB  on  the  policies. 
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IKSURAKCE  --  Continued. 

Said  alleged  parol  agreement  was  inconsistent  with  a  subsequent  written 
contract  between  the  parties,  which  was  intended  to  embrace  all  of  the 
obligations  of  the  plainti£F  to  the  insured,  incident  to  the  latter  taking  the 
assignment  of  a  construction  contract  which  it  is  claimed  on  the  part  of 
the  defendant  constituted  the  consideration  for  the  parol  agreement  with 
res^t  to  the  liability  insurance;  and  so,  a  parol  collateral  agreement  resting 
for  its  consideration  on  the  written  agreement  could  not  be  supported  thereby. 

Moreover,  the  parol  evidence  was  in  conflict  with  the  express  provisions 
of  the  policies  which  the  insured  received  and  retained^  ana  although  that 

grecise  objection  was  not  taken  to  the  evidence,  it  existed  and  could  not 
ave  been  overcome.    McaaachuaetU  Bonding  &  Ina.  Co.  v.  Thomson^  425. 

3.  Benevolent  eociety  —  right  of  next  of  kin  of  decedent  under  hy4aw8  to 
maintain  action  for  d^h  henefU.  A  provision  of  the  by-laws  of  a  b^evolent 
society  that  for  the  death  or  any  effective  member  it  would  '*  pay  to  the 
widow,  family  or  legal  heirs,  or  to  whom  the  member  shall  direct  in  his  last 
will  and  testament  or  by  a  written  declaration  previously  made,*'  a  certain 
sum,  does  not  exclude  the  next  of  kin  in  case  the  insured  left  no  widow  or 
children  from  maintaining  an  action  for  a  death  benefit. 

An  action  to  recover  for  the  death  of  a  member  of  such  a  society  may  be 
maintained  by  the  administrator  of  the  decedent  in  behalf  of  the  next  of 
kin.     Pagliuca  v.  Italian  Barhere*  Benevolent  Society,  657. 

4.  Indemnity  —  injury  to  employee  operating  a  machine  upon  which  it  is 
forbidden  by  section  93  of  the  Labor  Law  that  he  shall  work  if  under  sixteen 
years  of  age  —  question  of  age  for  the  jury.  Where  a  policy  insuring  plaintiff 
against  loss  from  the  bability  imposed  by  law  for  dama^^es  for  personal 
injuries  suffered  by  any  employee  of  the  insured  states  that  it  does  not  cover 
loss  or  expense  for  injuries  caused  to  or  by  any  one  employed  by  the  insured 
contrary  to  law  and  m  an  action  on  the  policy  it  appears  that  the  employee 
who  was  injured  was  employed  by  plaintiff  in  operating  a  maohine  upon 
which  it  is  forbidden,  by  section  93  of  the  Labor  Law,  that  an  infant  under 
sixteen  years  of  age  shall  be  employed,  the  question  of  the  employee's  age 
is  for  the  jury.     Wiemers,  Inc.,  v.  American  Fidelity  Co.,  774. 

6.  Credit  insurance  —  when  insurance  company  not  bound  by  misrepre- 
sentations of  sales  agent  —  provisions  of  policy  and  rider  construed.  An 
insurance  company  is  not  bound  by  the  misrepresentations  of  a  mere  soliciting 
agent  who  had  no  authority  or  discretion  as  to  the  terms  of  policies  to  be 
issued,  and  acted  merely  as  a  messenger  conveying  propositions  aud  counter 
propositions  between  the  parties  and  reporting  each  step  for  instructions 
from  his  principal. 

A  policy  of  credit  insurance  provided  that  the  insured  should  bear  an 
initial  loss  of  a  certain  percentage  on  total  gross  sales  between  February  9, 
1914,  and  February  8,  1915,  and  had  attached  thereto  a  rider  provioing 
"  that  the  insured  shall  bear  the  same  percentage  of  initial  loss  on  the  gross 
Sides,  shipments  and  deliveries  made  oetween  said  two  dates  [September 
10,  1913,  and  February  8,  1914],  as  the  insured  bears  on  shipments  during 
the  term  of  this  policy."  In  an  action  for  loss  arising  exclusively  under 
the  main  policy,  held,  that  the  rider  refers  only  to  losses  on  sales  and  ship- 
ments made  prior  to  the  execution  of  the  main  policy,  which  was  a  renewal, 
and,  therefore,  the  stated  percentage  on  sales  prior  to  said  renewal  should 
not  be  considered  in  determining  the  company's  liability.  Knohel  v.  London 
Guarantee  &  Accident  Co.,  Ltd.,  870. 

Benevolent  association  —  suspending  member  —  injunction.  Svans  v. 
Supreme  Council  of  Royal  Arcanum,  916. 

INTOXICATING  LIQUORS. 

1.  Power  of  commissioners  appointed  to  reduce  number  of  places  trafficking 
in  liquors  —  when  their  determination  not  void  so  as  to  entitle  State  Commis- 
sioner  to  make  new  designation.  Under  the  provision  of  section  8  of  the 
Liquor  Tax  Law,  as  amended  by  Laws  of  1917,  chapter  623,  providing  that 
where  a  town  contains  one  or  more  villages,  the  commission  shall  reduce 
the  number  of  places  in  each  of  such  villages,  and  in  the  territory  of  such 
town  outside  of  such  villages  *'  as  nearly  as  may  be  "  in  proportion  to  the 
number  of  places  where  trafficking  in  liquors  was  engaged  in  at  the  time  of 
investigation,  the  commission  may  take  into  consideration  not  only  mathe- 
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INTOXICATING  LIQUORS  —  Continued. 

matios  but  their  practical  experience  in  business  affairs,  their  acquaintance 
with  commercial  and  social  conditions  of  the  town  and  the  informatioii  as 
to  the  character  of  the  places  derived  from  the  investigation. 

Hence,  where  the  commission  has  designated  ten  places  in  a  village,  but 
by  applying  a  strict  mathematicid  ratio  said  village  would  be  entitled  to 
only  mne  places,  said  designation  is  not  void  and  does  not  entitle  the  State 
Commissioner  of  Excise  to  make  a  new  designation. 

There  is  nothing  in  the  statute  suggesting  that  the  State  Commissioner 
is  given  any  power  of  supervision  over  the  local  commissions  whose  action 
the  statute  declares  to  "  be  final  and  conclusive."    Matter  of  Gaignat^  193. 

2.  Suit  to  recover  moneys  expended  in  improving  saloon  property  on  faith 
of  liauor  tax  certificate  having  forged  consents  —  erroneous  direction  of  verdict 
for  aefendant — false  representation  as  to  validity  of  license.  In  an  action 
brougnt  to  recover  losses  sustained  by  the  plaintiff  who  was  induced  to 
take  a  lease  of  premises  for  the  purpose  of  seUing  liquors  and  who  expended 
a  considerable  sum  of  money  in  equipping  the  premises  for  that  purpose 
before  discovering  that  the  liquor  license  procured  by  the  defendant  brewing: 
company  was  invalid  because  the  consents  thereto  were  forged,  it  was  error 
for  the  court  to  direct  a  verdict  for  the  defendant  where  the  jur^  would 
have  been  justified  in  finding  that  the  defendant,  although  at  firat  ignorant 
of  the  forgery,  allowed  the  plaintiff  to  continue  the  improvements  and 
accept  the  license  after  the  aefendant's  agent  had  discovered  that  the  con- 
sents were  forged. 

A  representation  as  to  the  validity  of  a  liquor  tax  license,  which  is  false* 
even  if  not  known  to  be  false,  is  equivalent  to  a  representation  known  to 
be  false,  when  it  is  made  recklessly  and  in  utter  disregard  of  whether  it  is 
true  or  false.     Weisheit  v.  Pabst  Brexoing  Co.  275. 

3.  Reduction  of  number  of  certificates  issued  in  municipalities  under  55,000 
population  —  w?ien  determination  of  local  commissioners  conclusive  —  conr- 
trary  determination  by  State  Excise  Commissioner.  Where  two  of  the  three 
commissioners  appointed,  under  the  authority  of  chapter  623  of  the  Laws 
of  1917,  by  the  mayor  of  a  city  of  a  population  less  than  55,000  to  reduce 
the  number  of  liquor  tax  certificates  so  that  there  shall  only  be  one  certifi- 
cate to  each  500  of  the  population  and  to  determine  what  persons  are  and 
what  persons  are  not  to  be  entitled  to  the  issuance  of  certificates  for  the 
ensuing  year,  have  filed  a  written  determination  of  these  questions,  a  person 
certified  as  being  entitled  to  a  certificate  is  entitled  to  the  issuance  thereof 
although  the  State  Commissioner  of  Excise  has  made  a  different  determina- 
tion as  to  the  persons  entitled  to  certificates,  upon  the  ground  that  the 
designations  of  the  local  commissioners  were  ineffective  not  being  signed  by 
the  third  commissioner,  who  made  a  dissenting  and  independent  deter- 
mination. Unanimity  in  a  commission  of  three  persons  is  not  ordinarily 
required. 

The  determination  of  the  local  commissioners  need  not  afiOrmativelv  show 
that  a  meeting  was  duly  held  upon  reasonable  notice  to  all  members  of 
the  commission,  for  it  is  presumed  that  the  local  commission  performed 
its  statutory  duty.     People  ex  rel.  Glick  v.  RuAsell,  322. 

JUDGMENT. 

Recovery  of  damages  for  injuries  caused  by  sewer  —  subsequent  suit  in  equity 
to  enjoin  maintenance  of  sewer  —  municipal  corporations  —  city  of  New  York 
—  when  notice  of  intention  to  sue  not  necessary.  Where  it  was  determined  in 
an  action  at  law,  brought  by  landow^ners  against  a  municipality,  that  the 
plaintiffs  were  entitled  to  substantial  damages  caused  by  a  sewer  illegally 
constructed  or  maintained,  the  judgment  establishes  the  right  of  the  {dain- 
tiffs  to  restrain  the  maintenance  of  the  sewer  system  by  a  subsequent  suit 
in  equity. 

In  order  to  entitle  the  plaintiffs  to  maintain  a  suit  for  injunctive  relief, 
or  for  damages,  against  the  city  of  New  York  for  the  maintenance  of  th<» 
sewer  it  is  not  necessary  to  serve  the  defendant  with  notice  of  an  intention 
to  sue  pursuant  to  section  261  of  the  city  charter.  Murcott  v.  Cih/  of  New 
York,  171. 

JUEY. 

Impartial  jury  necessary. 

See  Negligence,  12. 
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LANDLORD  AND  TENANT. 

Action  for  rent  —  oral  agreement  of  landlord  to  make  improvemente  — 
erroneous  charge.  Where  a  landlord  sues  to  recover  rent  and  the  tenant  defends 
on  the  ground  that  there  was  an  oral  agreement  contemporaneous  with  the 
lease  that  it  was  not  to  take  effect  until  the  landlord  had  made  certain 
improvements,  it  was  error  for  the  court  to  refuse  to  charge  that  if  the  repairs 
were  to  be  made  during  the  term  of  the  lease  the  jury  must  not  consider 
the  evidence  as  to  the  oral  agreement,  there  being  proof  which  made  the 
request  to  charge  germane.    l^Dseff  v.  Beats,  617. 

Lease  —  reformation  —  mistake  —  burden  of  proof. 
See  Equity. 

Facts  not  establishing  relation  of  innkeeper  and  guest. 
See  Innkeepbr,  2. 

Liability  of  landlord  for  death  of  sublessee  by  falling  chimney. 
See  Negugence,  11. 

Specific  performance  of  contract  to  give  lease. 
See  Real  Propbbtt,  2. 

Individual  liability  of  trustee  for  negligence  in  making  repain  in  tene- 
ment house. 

See  Trust,  1. 

LARCENY. 

Liability  of  landlord  for  goods  stolen  in  family  hotel. 
See  Innkeeper,  2. 

LIBEL. 

Statement  that  conta«rious  disease  existed  on  plaintifTs  premises  — 
insufficient  complaint. 

See  Pleading,  3. 

LIENS. 

1.  Foreclosure  of  mechanic*  s  lien  by  subcontractor  —  defense  —  vnUful  and 
substantial  non-performance  by  contractor  —  trial  —  reopening  case  —  trial 
must  follow  pleadings.  Where  in  an  action  by  a  subcontractor  who  had 
supphed  materials  to  the  contractor,  to  foreclose  a  mechanic's  lien,  it 
appeared  that  the  i)laintiff  also  sued  as  assignee  of  the  contractor,  and  that 
there  had  been  a  willful  and  substantial  non-performance  by  the  contractor, 
the  complaint  should  be  dismissed. 

The  court  properly  denied  the  plaintiff's  application,  made  after  the  court 
had  heard  the  case  and  had  disposed  of  the  findings  and  requests  to  find, 
to  reopen  the  case  so  as  to  ask  personal  judgment  upon  notes  advanced 
by  the  owner  to  the  contractor  which  had  not  been  paid. 

A  proceeding  to  foreclose  mechanics'  liens  like  other  actions  must  follow 
the  pleadings  or  at  least  the  theory  of  the  trial  and  the  requests  submitted. 
Case  &  Son  Mfg.  Co.  v.  Young  Improvement  Corp.^  740. 

UMITATION  OF  ACTION. 

Ejectment  —  pleading. 
See  Ejectment. 

Action  for  malpractice. 
See  Physician. 

Suspension  during  war. 
See  Trial,  1. 

LIQUOR  TAX  LAW. 

See  Intoxicating  Liqugbs. 

MALICIOUS  PROSECUTION. 

1.  Arrest  and  prosecution  based  upon  information  received  from  others  — 
failure  to  show  wantcf  probable  cause  —  when  issue  as  to  prchable  cause  for 
court,  not  for  jury.  When  in  an  action  for  malicious  prosecution  it  appears 
that  the  defendant  caused  the  plaintiff's  arrest  on  being  informeci  by  a 
trustworthy  employee  that  the  latter  had  actually  seen  the  plaintiff  take 
stolen  goods  from  the  defendant's  premises  and  it  is  uncontnulicted  that 
the  de^ndant  entertained  no  malice  toward  the  plaintiff,  the  complaint 
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MAUCIOUS  PROSECUTION  —  Continued. 

should  be  dismissed,  for  the  defendant,  as  a  matter  of  law,  had  probable 

cause  for  the  prosecution. 

Where  there  is  no  din>ute  as  to  the  facts  the  existence  or  non-existence  of 
probable  cause  is  for  the  court,  not  for  the  jury. 

In  the  absence  of  some  improper  motive  or  malicious  intent  a  person 
may  secure  the  arrest  and  prosecution  of  another  upon  the  statement  of  a 
trustworthy  informant  that  he  has  knowleds:e  of  the  guilt  of  the  aoeosed 
based  upon  x>6rsonal  knowledge  strongly  tending  to  establish  guilt,  which 
facts  were  communicated  to  the  person  causing  the  arrest  by  the  one  having: 
personal  knowledge  thereof.     Day  v.  Levine,  261. 

2.  ProseciUion  for  larceny — failure  of  plaintiff  to  show  termination  of 
criminal  proceedings  in  his  favor.  Action  to  recover  damages  for  malieioos 
prosecution  based  on  the  arrest  of  the  plaintiff  on  a  warrant  charging  him 
with  larceny  of  certain  samples  of  surgical  instruments  which  he  had  m  bis 
IMSsession  as  a  sfdesman  and  which,  it  was  contended,  he  failed  to  return 
upon  demand.  A  friend  of  the  plaintiff  procured  the  withdrawal  of  the  case 
against  him  by  assuring  the  complainant  that  the  instruments  had  been 
returned  and  that  if  any  were  lacking  he  would  i)ersonally  guarantee  that 
they  would  be  returned.  As  a  matter  of  fact  at  the  time  of  the  arrest  a 
I)ortion  of  the  instruments  had  not  been  returned.  Evidence  examined, 
and  held,  that  a  judgment  for  the  plaintiff  should  be  reversed  because  he 
had  failed  to  establish  by  a  preponderance  of  evidence  that  the  eriminal 
proceedings  were  terminated  m  his  favor.     McNair  v.  Maijgren,  272. 

3.  Reversible  error  —  suggestions  to  jury  and  admission  of  evidence  as  to 
arrest  of  plaintiff  on  another  charge  for  which  defendant  was  not  responeible  — 
right  of  counsel  to  draw  inferences  from  evidence.  Where,  in  an  action  for 
malicious  prosecution  based  upon  an  arrest  of  the  plaintiff  for  larceny,  it 
appeared  that  at  the  time  of  the  arrest  he  was  already  in  custody  upon  a 
chaige  of  having  cocaine  in  his  possession,  upon  which  he  was  convicted, 
the  uurcenv  charge  having  been  dropped,  and  there  was  no  evidence  that 
the  defendant  had  anything  to  do  with  the  investigation  of  the  narcotic 
charge  or  with  the  arrest  ot  the  plaintiff  thereon,  it  was  reversible  error 
for  the  plaintiff's  counsel  from  the  Deginning  of  the  case  to  the  end  to  sug- 
gest to  the  jury  that  the  defendant  was  resi)onsible  for  the  narcotic  charge 
and  to  introduce  evidence  over  objection  of  the  circumstances  attendi^ 
the  search  of  plaintiff's  residence  in  aid  of  the  narcotic  charge,  which  evi- 
dence preceded  the  arrest  of  the  plaintiff  on  the  charge  of  larceny. 

While  counsel  has  a  right  to  draw  his  own  inferences  from  the  evidence, 
a  vcNTdict  cannot  stand  based  even  in  part  upon  utterly  improper  and 
imwarranted  inferences  from  irrelevant  and  improper  evidence.  Wolff  t. 
United  Drug  Co.,  Inc.,  628. 

4.  Defense  —  estoppel  —  probable  cause.  Where  in  an  action  brought 
against  C.  and  other  defendants  for  malicious  prosecution,  it  appears  t£at 
the  defendants  all  united  to  have  plaintiff  arrested  for  assault  and  battery 
on  the  defendant  C,  resulting  in  an  indictment  upon  the  trial  of  which  the 
plaintiff  herein  was  acquitted,  and  that  thereafter  the  defendant  C.  sued 
the  plaintiff  for  the  same  assault  and  battery,  and  it  was  decided  that  such 
assault  had  been  committed,  the  judgment  against  the  plaintiff  herein  for 
damages  for  assault  is  as  to  the  defendant  C.  an  estoppel,  and  the  fact  that 
the  other  defendants  prompted  and  aided  the  defendant  C.  in  prosecuting 
the  plaintiff  herein  cannot  involve  them  in  damages  as  the  valimty  of  such 
act  was  established  in  the  action  between  C.  and  the  plaintiff,  and  hence 
tiiey  must  have  had  probable  cause.     Chemes  v.  Rosenu>asser,  837. 

Complaint  —  arrest  without  warrant. 
See  Assault. 

Request  by  defendant  for  general  verdict  —  probable  cause. 
See  False  Imprisonmbnt,  1. 

MANDAMUS. 

Application  of  manufacturer  of  fertilizer  for  certificate. 
See  Aqri  CULTURAL  Law. 

Right  of  corporation  to  use  title  of  predecessor. 
See  Corporation,  2. 
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MANDAMUS  —  Continued. 

Questions  relating   to  oommutation,  oomi>eDsation  and  paroles  of  pris- 
oners not  determined  on  mandamus. 
See  Crime,  5. 

Correction  of  return  of  canvass  of  soldier  votes. 
See  Election  Law,  1-3,  5,  6. 

Enforcing  order  of  commissioner  of  water  supply  in  New  York  city. 
See  New  To&k  Citt,  1. 

Right  of  taxpayer  to  inspect  records  of  department  of  water  supply.  * 

See  New  York  Citt,  6. 

MASTER  AND  SERVANT. 

1.  Action  for  breach  of  contract  emphying  actress  —  evidence  raising  ques' 
tion  for  jury  —  evidence  tendinq  to  show  motive  of  defendant  —  erroneous 
refusal  to  charge.  Action  brought  by  the  plaintiff,  an  actress  employed  in 
the  production  of  motion  picture  films,  to  recover  damages  for  an  alleged 
wrongful  discharge  b^  her  employer  before  the  expiration  of  the  torm  of 
her  employment.  It  is  claimed  by  the  plaintiff  that  she  was  compelled  by 
the  defendant  to  do  additional  work  in  order  to  provoke  a  controversy  and 
to  afford  a  pretext  for  her  discharge,  while  the  defendant  contends  that 
the  plaintiff  was  insubordinate  and  refused  to  perform  her  obligations  imder 
the  contract.  Evidence  examined,  and  held^  that  the  case  presented  issues 
of  fact  for  the  determination  of  the  jury. 

It  was  comi)etent  for  the  plaintifE  to  show  that  the  defendant  had  no 
further  use  for  her  services  at  the  time  of  the  discbarge  owing  to  the  fact 
that  the  moving  picture  film  had  been  completed  and  to  show  that  in  placing 
the  additional  work  upon  her  the  defendant  was  not  acting  in  good  faith. 
But  such  evidence  was  competent  only  to  enable  the  jury  to  determine  the 
credibility  of  witnesses  upon  the  issue  as  to  whether  the  plaintiff  was  insub- 
ordinate and  whether  the  defendant  was  justified  in  discnarginfi;  her. 

In  such  action  it  was  reversible  error  to  decline  to  charge,  at  tne  request  of 
the  defendant,  that  if  the  plaintiff  was  guilty  of  a  refusal  of  perform  her  duty, 
or  of  insubordination,  the  defendant  was  justified  in  discharging  her,  irrespec- 
tive of  any  question  of  good  faith.    Greyy.  Triumph  FUm  Corporation^  107. 

2.  Duty  of  loyalty  —  action  for  wrongful  discharge  —  duly  of  servant  to 
disclose  secret  ctgreement  u?ith  former  employer.  The  obligation  of  loyalty, 
implied  in  the  relation  of  master  and  servant,  rests  upon  the  rule  that  he  who 
undertakes  to  act  for  another  shall  not  in  the  same  matter  act  for  himself. 

Where,  in  an  action  for  an  unlawful  discharge,  it  appeared  that  the  plain-* 
tiff's  decedent,  being  an  officer  and  active  in  the  business  of  a  corporation 
controlled  by  another  company,  agreed  with  it  to  effect  a  sale  to  the  defend- 
ant of  his  own  corporation,  upon  a  commission  based  upon  an  inventory, 
and  two  d&yn  after  making  the  sale  entered  into  the  service  of  the  defendant 
but  did  not  inform  it  of  said  agreement;  and  that,  as  the  purchase  price  was 
to  be  determined  by  an  inventory  which  was  open  to  correction,  the  intereste 
of  the  parties  were  adverse,  it  was  error  for  the  court  to  charge,  as  a  matter 
of  law,  that  the  plaintiff's  decedent  was  not  oblie^ed  to  tell  the  defenduits 
that  he  was  to  receive  comi)ensation  from  his  old  employers  and  to  refuse 
to  ohar^  that  on  the  issues  of  loyalty  to  the  defendant  it  was  not  necessary 
for  the  jury  to  find  there  was  any  actual  disloyalty  or  dishonesty. 

It  was  a  question  for  the  jury  whether  the  plaintiff's  decedent  fulfilled 
his  obligation  of  service  by  keeping  the  agreement  secret.  Marshall  v.  Sackett 
&  Wilhelms  Co.,  157. 

3.  Railroads  —  negligen4:e  —  injury  to  brakeman  by  catching  glove  on  pro- 
jecting bolt  on  car  —  liability  of  company  for  defects  in  car  over  which  it  had 
assumed  control  —  evidence  as  to  custom  in  reference  to  inspection  —  erroneous 
charge  as  to  inspection.  In  an  action  by  a.switehman  against  his  employer 
and  another  railroad  company  to  recover  for  personal  injuries,  it  appeared 
that  the  plaintiff  in  the  course  of  his  duties  was  engaged  in  placing  a  &eight 
car  on  a  switeh  in  the  yard  of  the  second  defendant;  that  in  remo^^ng 
another  car  belonging  to  a  third  company  which  had  been  brought  into  the 
yard  and  placed  on  the  switeh  by  the  second  defendant,  plaintiff  went  to 
the  top  thereof  to  release  the  brake  and  in  descending  the  ladder  on  the  car 
his  glove  caught  on  a  projecting  bolt  and  he  was  thrown  to  the  ground  and 
sustained  injuries. 
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MASTER   AND  SERVANT  —  Continued, 

Hddy  that  the  plaintiff's  employer,  havisg  assumed  control  ov&r  the  ear 
in  question  for  the  purpose  of  removing  it,  and  having  directed  the  plaintiff 
to  work  on  and  about  it,  was  not  entitled  to  a  dismissal  of  the  oomplaint 
on  the  ground  that  it  had  no  control  over  said  car  and  no  oppartunity  of 
inspection  thereof. 

Questions  by  which  the  defendants  proved,  by  a  number  of  witnesses  con- 
nected with  various  railroad  companies,  that  it  was  not  customary  for 
such  companies  to  give  their  insi>ectors  instructions  to  condemn  or  repair 
cars  on  which  there  were  projecting  bolts  fastening  the  stiles  on  a  ladder 
to  the  car,  and  Hiat  the  inspectors  did  not  report  such  a  condition  as  defective 
or  take  measures  to  have  the  same  repaired,  were  not  entirely  free  from 
criticism.  The  real  inquiry  should  have  been  as  to  the  custom  of  railroad 
compapies  in  reference  to  existing  projecting  bolts  on  the  stile  of  a  ladder. 

It  was  error  for  the  trial  justice  in  charging  the  jury  to  tell  them  that  said 
witnesses  of  the  defendants  had  testified  that  they  would  not  regraid  the 
condition  in  question  as  defective. 

A  further  charge  "  that  the  usual  and  ordinary  inspection  commonly 
adopted  by  other  railroads  is  not  negligence  "  constituted  reversible  enor. 
Cline  V.  NoHhem  Central  Railroad  Co,,  203. 

4.  Negligence  —  writing  under  seal  releasing  master  from  liability  —  pre- 
sumption thai  written  instrument  contains  all  of  agreement  between  parties  — 
evidence  of  prior  parol  agreement.  Where  an  employee  of  a  telephone  oompany 
gave  it  a  release  under  seal,  in  consideration  of  the  sum  of  one  dollar  *'  and 
other  valuable  considerations  received  from  said  corporation,"  including 
several  payments  made  by  it  and  the  delivery  of  receipts  therefor  **  the 
receipt  whereof  is  hereby  acknowledged,'*  and  thereby  released  and  forever 
discharged  said  company  from  all  liability  on  account  of  personal  injuries, 
an  assignee  of  said  employee,  in  a  subsequent  action  for  the  breach  of  an 
alleged  prior  parol  agreement  by  the  company  to  give  said  employee  a  life 
job  at  such  work  as  he  was  able  to  do,  is  not  entitled  to  show  the  parol 
agreement  as  it  would  be  in  violation  of  the  rule  which  excludes  evidence  of 
an  oral  agreement  in  contradiction  of  a  written  instrument,  especially  since 
there  is  no  evidence  as  to  said  parol  agreement,  except  that  given  by  the 
employee  which  is  contradictea  by  the  general  superintendent  of  the 
oompany. 

Where  a  contract  indicates  an  intention  to  express  the  whole  agreement 
between  the  parties  and  is  consummated  by  writing,  a  presumption  of 
law  arises  that  it  contains  the  whole  of  the  agreement. 

Evidence  examined,  and  held,  insufficient  to  sustain  the  burden  of  proof 
which  was  ui>on  the  plaintiff  to  establish  the  parol  agreement.  Hayes  v. 
Hudson  River  Telephone  Co.,  217. 

5.  Action  for  breach  of  contract  of  employment  —  evidence  raising  questions 
r  jury  —  erroneous  dismissal  of  complaint.     Action  to  recover  damages 

for  breach  of  a  contract  employing  the  plaintiff  to  build  up  a  sales  oiigani- 


for  jury  —  erroneous  dismissal  of  complaint.  Action  to  recover  damages 
for  breach  of  a  contract  employing  the  plaintiff  to  build  up  a  sales  oiigani- 
zation  for  the  defendant.     Evidence  examined,  and  held,  that  the  jury  would 


have  been  justified  in  finding  that  the  plaintiff  made  an  unqualified  accept- 
ance of  the  defendant's  offer  of  employment  and  that  a  dismissal  of  the 
complaint  was  error. 

Held  further,  that  the  contract  of  employment  was  binding  although  the 
plaintifiTs  duties  were  not  definitely  fixed. 

While  it  is  common  to  specify  duties  in  a  contract  of  employment  it  is 
not  an  essential  where  the  contract  makes  the  employer  the  judge  of  what  is 
to  be  done  and  names  the  one  whose  orders  the  employee  undertakes  to 
carry  out. 

Held  further,  that  the  evidence  might  justify  a  finding  that  the  employment 
was  for  the  term  of  one  year.     Cudney  v.  Phillips  Manufacturing  Co.,  257. 

6.  Action  for  wrongful  discharge  —  defense  —  negligence  of  employee  — 
verdict  against  weight  of  evidence.  In  an  action  by  an  employee  against 
his  employer  to  recover  damages  for  an  alleged  wrongful  discharge,  the 
defendant  sou^^ht  to  justify  on  the  ground  that  the  plaintiff  had  been  guilty 
of  negligence  m  conducting  defendant's  business,  resulting  in  a  substantial 
loss  of  property. 

Held,  that  a  verdict  in  favor  of  the  plaintiff  was  against  the  weight  of  the 
evidence,  and  that  a  judgment  entered  thereon  should  be  reversed  and 
a  new  trial  ordered.     Getty  v.  Roger  Williams  Silver  Co.,  413. 
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7.  Negligence  —  action  by  carpenter  against  his  employer,  a  contractor, 
and  the  owner  —  reversible  error  —  evidence  that  plainHjTs  employer  vhis 
insured  under  Workmen's  Compensation  Law.  In  an  action  by  a  carpenter 
aeainst  his  employer,  a  contractor,  and  the  owner  of  the  buildings  in  course 
of  construction,  for  personal  injuries  alleged  to  have  been  sustained  by  being 
struck  by  a  scantling  thrown  out  of  an  upper  window  by  an  employee  of 
the  owner,  the  action  having  been  discontinued  as  to  the  contractor,  it  was 
reversible  error  to  allow  the  defendant  over  plaintiff's  objection  to  introduce 
evidence  that  plaintiff's  employer  was  insured  under  the  Workmen's 
Compensation  Law,  where  it  was  not  followed  by  proof  that  plaintiff  had 
applied  for  or  received  compensation.     Posnick  v.  Crystal,  660. 

8.  Negligence  —  death  by  faU  from  scaffold  —  Labor  Law  —  requireynent 
that  guardrail  of  scaffold  be  bwied  — failure  of  master  to  comply  with  statute  — 
erroneous  charae.  Section  18  of  the  Labor  Law  requires  the  guardrail  of 
a  scaffold  to  be  '*  properly  bolted,  seciued  and  braced,"  and  where  in  an 
action  to  recover  for  the  death  of  one  who  fell  from  a  scaffold  it  is  admitted 
by  the  master  that  the  guardrail  instead  of  being  bolted  in  its  socket  was 
tied  with  rope,  it  was  error  to  submit  to  the  jury  uie  (question  as  to  whether 
the  guardrad  was  properly  attached  in  compliance  with  the  statute. 

S^tion  18  of  the  Labor  Law  has  a  purpose  beyond  declaring  the  common- 
law  obligation  of  a  master,  and  its  specific  requirements  must  be  complied 
with.  fSroof  of  a  violation  of  the  statute  is  sufficient  to  establish  negli- 
gence of  the  master  as  a  matter  of  law. 

Such  erroneous  submission  constitutes  reversible  error  where  the  plaintiff 
claims  that  when  her  intestate  fell  from  the  scaffold  he  had  hold  of  the 
guardrail  and  might  not  have  fallen  but  for  the  fact  that  it  was  not  secure. 
Carr  v.  Gottschaldt,  810. 

Negligence  —  death.     Bamhardt  v.  American  Concrete  Steel  Co.,  881. 

Free  medical  attendance  to  employees  —  negligence.  Kanaley  v.  General 
Electric  Co.,  899. 

Indemnity  insurance  —  injury  to  employee  under  lawful  age. 
See  Insurance,  4. 

MORTGAGl. 

1.  Agreement  as  to  priority  of  holders  of  junior  mortgage  —  right  of  mortn 
gagee  having  priority  to  satisfy  mortgaae  debt  and  accept  other  security  — 
failure  to  show  bad  faith.  Where  the  defendants,  holding  a  fifth  mortgage 
on  real  estate,  the  value  of  which  was  exceeded  bv  the  prior  liens,  entered 
into  an  agreement  with  the  plaintiff  which  recited  that  the  interest  of  the 
defendants  in  the  mortgaged  debt  was  prior  and  superior  to  that  of  the 
plaintiff  who  owned  the  residue  of  the  debt  and  that  the  defendants  were 
authorized  to  accept  payment  of  the  bond  and  mortgage  and  to  satisfy 
the  same,  or  to  foreclose  on  default  and  receive  the  proceeds  of  the  sale, 
being  liable  only  to  account  to  the  plaintiff  for  all  moneys  received  in 
excess  of  the  prior  interest  of  the  defendants  in  the  mortgage,  the  defendants 
had  a  legal  right  to  protect  their  superior  interest  by  satisfying  the  mort- 
ga^  for  a  sum  of  money  and  the  issuance  of  another  mortgage  on  other 
unmcumbered  property,  there  being  no  bad  faith  on  their  part.  Under  the 
circumstances  the  defendants  were  not  trustees  for  the  plaintiff  and  had 
the  rip:ht  to  collect  or  exchange  the  security  without  waiting  until  the 
maturity  of  the  mortgage. 

The  mere  satisfaction  of  the  mortgage  by  the  defendants  establishes  no 
ground  of  damages  to  the  plaintiff  since  the  mortgaged  property  was  fully 
covered  by  prior  liens. 

It  seems,  however,  that  had  the  defendants  been  charged  with  bad  faith 
they  might  have  been  called  upon  to  justify  their  act.  Thomas  v.  Zahka, 
173. 

2.  Election  of  remedies  —  prosecution  to  jtuigment  of  one  remedial  right  — 
foreclosure  —  lease  subordinate  to  mortgage  —  tenant  as  party  defendant  — 
prayer  that  lease  be  cut  off  is  election  of  remedies  and  tenant  not  li^ile  for  rent 
—  order  of  discontinuance  of  foreclosure  action  as  to  tenant  and  vacating  judg- 
ment. The  prosecution  to  judgment  or  decree  of  one  remedial  right  consti- 
tutes a  conclusive  election  and  bars  a  subsequent  prosecution  of  an  incon- 
sistent remedial  right. 
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Where  in  an  action  to  foreclose  a  mort«:ase  upon  prepay  incumbered  by 
a  lease  subordinate  to  the  mortgagre  and  having  a  long  time  to  run,  the 
tenant  in  possession  is  made  a  party  defendant  and  judgment  cuttinsr  o£F 
his  lease  is  prayed  for,  there  is  an  irrevocable  election  of  remedies,  and  -wherB 
the  tenant  immediatel^r  upon  the  entry  of  judgment  vacates  the  promiaeB, 
both  the  mortgagee  which  became  the  purchaser  on  the  sale  and  foreelosnre 
and  the  plaintiff,  its  grantee,  which  sues  for  rent  on  the  theory  that  the 
lease  was  not  cut  off  by  said  sale,  are  equitably  estopped  ftt>m  insistiiie 
that  said  defendant  be  held  to  its  lease. 

An  order  discontinuing  a  foreclosure  action  and  vacating  the  judprment 
therein  entered,  as  against  the  tenant,  who  never  resumed  possession  of 
the  leased  premises,  was  not  effective  to  hold  him  for  rent.  461  Eighth 
Avenue  Co,,  Inc.,  v.  ChUde  Co,,  742. 

3.  Foredoeure  —  appointmeni  of  receiver  —  necessity  for  notice  of  appUcor- 
turn.  A  clause  in  a  mortgage  authorizinjg:  the  appointment  of  a  receiver 
upon  default  does  not  dispense  with  notice  of  the  application. 

Nor  does  a  clause  that  imon  default  the  mortgagee  may  enter  the  prem- 
ises, take  possession  thereof  and  receive  the  rents  and  profits,  dispenae  with 
the  necessity  of  notice. 

A  letter  written  by  the  attorney  for  the  plaintiff  in  a  suit  for  the  fore- 
closure of  a  mortgage  to  another  attorney  is  not  equivalent  to  notioe  of  an 
application  for  the  appointment  of  a  receiver,  where  the  authority  of  the 
attorney  to  receive  tne  notice  is  not  established  and  the  letter  lacks  the 
reauisite  precision. 

if  an  order  for  publication  is  made  on  account  of  the  evasion  or  the 
absence  of  the  defendant,  the  appointment  of  a  receiver  may  be  had  without 
notice.    Straits  v.  Minkowski,  877. 

Parol  agreement  extending  time  of  payment  —  Statute  of  Frauds. 
See  Contract,  5. 

Suit  to  foreclose  deed  as  mortgage. 
iS>ee  Corporation,  3. 

Foreclosure  of  corporate  mortgage. 
See  Corporation,  6. 

Restrictive  covenants  —  rights  of  purchaser  on  foreclosure. 
See  Real  Property,  1. 

MOTOR  VimCLE. 

Agreement  of  manufacturer  to  share  profits  with  purchaser. 
See  Contract,  1. 

Action  on  policy  of  automobile  insurance. 
iSee  Insurance,  1. 

Death  of  occupant  of  hired  automobile  which  ran  into  excavation. 
See  Neoliqence,  5. 

MUNICIPAL  CORPORATION. 

CorUra^t  between  city  and  construction  company  construed  —  personal  lia- 
bility of  contractor  to  abutting  owner  —  right  of  abutting  owner  to  sue  upon 
said  contract.  Contract  between  a  company  engaged  in  constructing  a  sub- 
way and  the  city  of  New  York  construed,  and  held,  to  indicate  an  intention 
on  the  part  of  the  contractor  to  become  personally  liable  to  an  abutting 
owner  for  injury  to  his'  property; 

That  there  was  such  privity  between  the  city  and  the  party  to  the  con- 
tract and  the  abutting  owner  as  to  authorize  the  latter  to  sue  upon  the 
contract  made  in  his  behalf.    Schnaier  v.  Bradley  Contracting  Co.,  538. 

Establishment  of  police  districts  and  election  of  police  justices  within 
towns. 

See  Constitutional  Law,  2. 

Secondary  franchise  to  use  public  streets  for  electric  wires  must  be 
obtained  from  municipalities  —  estoppd. 
See  Corporation,  5. 

City  judge  of  Yonkers  is  city  officer  —  appointment  by  mayor. 
See  Court. 
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Damage  from  water  escaping  from  hydrant. 
See  Negugbnce,  9. 

Application  of  prison  commisdoner  to  compel  supervisor  to  place  lava- 
tory m  jail. 

See  Pbisons. 

Enjoining  village  from  polluting  water. 

See  Watbb  and  W  atbbcoubssb,  2. 

NEGUaiNCB. 

1.  Failure  of  owner  of  building  to  equip  stairway  with  handrail  —  evidence 
raising  issue  under  Labor  Law  —  erroneous  submission  of  issue  as  to  common-' 
law  liability  —  new  trial  necessary  where  general  verdict  rendered  after  erroneous 
submission  of  issue.  Action  to  recover  damages  for  personal  injuries  received 
bv  the  plaintiff  who,  while  employed  in  a  bunding  used  for  tha  manufacture 
of  weanng  apparel,  fell  down  a  winding  stairway  which  lacked  a  rail  upon 
one  side.  Evidence  examined,  and  hdd,  that  it  was  proper  to  submit  to 
the  jury  the  question  as  to  whether  the  building  was  a  factory  within  the 
meaning  of  the  Labor  Law  and  that  a  finding  on  that  issue  in  favor  of  the 
plaintiff  should  not  be  disturbed. 

Held  further,  that  there  was  no  evidence  suificient  to  justifv  the  court  in 
submitting  to  the  jury,  in  addition  to  the  liability  of  the  defendant  under 
the  Labor  Law,  the  question  as  to  whether  the  defendant,  who  was  owner 
of  the  building,  had  failed  to  i>erf orm  a  conunon-law  obligation  to  provide 
and  maintain  a  reasonably  safe  stairway. 

As  the  jury  found  a  general  verdict  for  the  plaintiff  and  may  have  founded 
the  same  upon  the  issue  erroneously  submitted,  the  jud^ent  must  be 
reversed  and  a  new  trial  ordered.    Irwin  v.  Simon,  93. 

2.  Artificial  food  product — failure  of  manufacturer  to  warn  customer  of 
possible  deterioration  —  liability  of  manufacturer  for  injuries  caused  by 
deteriorated  food.  The  manufacturer  of  an  artificial  infant  food,  which  is 
widely  sold  m  sealed  packages,  is  chargeable  with  negligence  where  it  knows 
or  should  know  that  the  product  is  liable  to  deteriorate  and  become  dangerous 
to  health,  either  by  time,  climate  or  temperature,  or  by  the  manner  in 
which  it  is  kept,  if  he  fails  to  affix  to  the  package  the  date  of  manufacture 
and  the  time  during  which  the  ingredients  may  safely  be  used,  or  the  manner 
in  which  they  should  be  handl^  and  preserved  to  prevent  deterioration. 
Hence,  where  such  information  is  not  affixed  to  the  package,  an  infant  who 
was  made  ill  by  being  fed  on  the  product,  which  had  deteriorated  and 
become  poisonous,  may  recover  damages. 

It  seems,  however,  that  the  mere  vendor  of  patent  medicines  or  other 
preparations  not  manufactured  or  prepared  by  him,  is  not  liable  to  third 
parties  for  injuries  therefrom  without  proof  of  negligence  on  his  part. 
Rosenbusch  v.  Ambrosia  Milk  Corporation,  97. 

3.  Carriers  —  liability  of  express  company  for  negligent  delay  in  transpor- 
tation of  horses  resulting  in  their  sickness  and  death  —  evidence  —  effect  of 
request  by  shipper  for  extension  of  period  of  confinement  without  unloading. 
In  an  action  oy  a  shipper  against  a  carrier  for  negligence  it  appeared  that 
the  plaintiff  shipped  oy  an  express  company,  of  which  the  defendant  is 
president,  a  carload  of  horses;  that  with  close  train  connections  and  good 
management  the  journey  might  have  been  made  within  from  twenty-four  to 
twenty-eight  hours,  but  fifty-five  hours  were  consumed;  that  when  the 
horses  reached  their  destination  they  were  in  a  weakened,  enfeebled  condition, 
one  died  almost  immediately  and  four  others  within  two  weeks,  three  of 
them  havinfi:  developed  pneumonia  within  a  day  or  two  after  they  were 
unloaded;  that  the  contract  released  the  company  from  all  liabihty  for 
delay  or  injuries  to  the  said  animals  unless  caused  by  the  company  or  by 
the  negligence  of  its  agents  or  employees,  and  that  delay  was  caused  by 
defects  in  the  cars,  and  there  was  no  evidence  that  the  company  used  any 
care  by  inspection  or  otherwise  in  the  selection  thereof. 

Held,  on  all  the  evidence,  that  there  was  a  negligent  delay  in  the  trans- 
portation of  the  horses  causing  sickness  and  death  among  tnem  for  which 
the  defendant  is  responsible,  but  the  judgment  should  be  modified  by 

App.  Div.— Vol.  CLXXXI.        64 
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deducting  the  amount  allowed  for  the  death  of  two  of  the  hones,  there  being 

no  evidenoe  oonneoting  their  death  with  the  delay  in  transportation. 

A  request  bv  the  plaintiff  pursuant  to  the  Federal  statute  that  the  period  of 
confinement  ci  the  animals  without  unloading  be  extended  from  twenty-eight 
to  thirty-six  oonseoutive  hours,  was  not  an  agreement  that  the  express  com- 
pany might  consume  thirtyndx  hours  in  the  journey.     Pkiss  v.  Barrett,  131. 

4.  Action  by  executrix  and  sole  legatee  to  recover  for  death  caused  by  negH- 
gence  —  when  proceeds  of  action  belong  to  widow  —  agreement  by  executrix 
to  pay  attorney  half  of  recovery  —  attorney' e  compensation  measured  by  amount 
of  settlement  —  action  should  not  continue  after  sMement  to  fix  amount  of 
attorney's  compensation.  Where  a  person  lolled  bv  negligence  bequeathed 
all  his  proi)erty  to  his  mother,  although  he  had  a  wife  living,  and  the  mother, 
as  executrix,  brought  an  action  to  recover  for  the  testator's  death,  the 
widow,  beii^  the  sole  beneficiary  of  the  right  of  action,  had  power  to  settle 
the  same  with  the  defendant  and  the  executrix  is  only  entitled  to  the  sum 
necessary  to  protect  her  for  funeral  expenses  paid  and  for  her  liability  to  her 
attorney  for  services  in  the  action. 

When  the  executrix  entered  into  a  contract  with  her  attorney  to  pay  him 
half  of  any  recovery  or  settlement  as  compensation  for  his  services,  the 
amount  of  his  compensation  should  be  based  upon  the  amount  paid  to 
the  widow  on  the  settlement  of  the  action  although,  in  spite  of  the  settle- 
ment, the  court  erroneously  allowed  the  trial  to  proceed  which  resulted 
in  a  verdict  much  larger  than  the  amount  of  the  settlement.  Datis  v. 
New  York  Central  A  H,  R.  R,  R.  Co,,  228. 

5.  Motor  vehicles  —  municipal  contractor  —  death  of  occupant  of  hired 
automobile  which  ran  into  excavation  —  erroneotis  charge  —  liability  of  one 
who  hires  automobile  for  negligence  of  chauffeur.  Action  against  the  city 
of  New  York  and  a  municipal  contractor  to  recover  for  the  death  of  the 
plaintiff's  intestate  who,  while  riding  in  a  hired  automobile  driven  by  a 
professional  chauffeur,  was  killed  by  the  overturning  of  the  car  which  ran 
mto  an  excavation  alleged  to  have  oeen  left  in  the  night  time  without  guard 
and  without  lights.  It  appcMBured  that  the  intestate  took  no  part  in  and 
gave  no  directions  as  to  driving  the  car,  except  by  directing  the  chauffeur 
as  to  their  destination. 

Held,  that  a  judgment  for  the  defendant  should  be  reversed  because  of  an 
erroneous  charge  which  involved  a  ruling  that  any  negligence  of  the  chauffeur 
which  contributed  to  the  accident  was  unputable  to  the  intestate.  Harding 
V.  City  of  New  York,  251. 

6.  Carriers  —  contributory  negligence  —  liability  of  railroad  company  for 
loss  of  jewelry  left  by  passenger  in  dining  car  —  evidence  —  presumption  as 
to  commission  of  crime  —  appeal  —  when  exception  to  erroneous  charge  not 
necessary.  In  an  action  by  a  passenger  of  d^endant  railroad  company  to 
recover  for  the  loss  of  jewelry  valued  at  about  $1,200,  claimed  by  her  to 
have  been  tied  in  a  handkerchief  and  left  in  the  defendant's  dining  car  upon 
the  table,  evidence  examined,  and  held,  insufficient  to  establish  proof  of 
theft,  or  negligence  of  the  defendant,  rendering  it  liable  for  the  loss. 

No  one  is  presumed  to  have  committed  a  crime;  the  presumption  is 
otherwise. 

Whether  or  not  the  plaintiff  was  guilty  of  contributory  neghgenoe  in 
leaving  her  jewdry  tied  m  a  handkercmef  upon  the  table  in  the  defendant's 
dining  car  was  a  proper  question  for  the  jury. 

An  exception  is  not  necessary  when  the  coiurt  has  charged  on  an  entirely 
erroneous  theory.     Harden  v.   New  York  Central  Railroad  Co,,  306. 

7.  Street  railroads  —  contributory  negligence  —  injury  to  person  waiting  for 
car  by  fall  caused  by  her  umbr&la  catching  against  car  going  in  opposite 
direction  —  evidence  —  right  of  motorman  to  assume  that  adult  wUl  not  come 
nearer  to  track  —  Highway  Law,  relating  to  rules  of  road,  not  applicable  to 
street  railroad.  In  an  action  against  a  street  railway  company  it  appeared 
that  the  plaintiff,  standing  under  a  bright  li&:ht  in  the  roadway  in  the  usual 
place  to  Doard  a  car  andnolding  an  umbrella  low  to  cover  her  hat,  caught 
the  same  against  the  side  of  a  oar  going  in  the  opposite  direction  and  was 
thereby  caused  to  fall.     Evidence  examined,  and 

HM,  that  the  plaintiff  was  guilty  of  contributory  negligence  and  that  the 
complaint  should  be  dismissed; 
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That  as  the  plaintiff  was  an  adult,  the  defendant's  motorman  had  the 
right  to  assume  that  she  would  not  step  any  nearer  to  the  track. 

The  Highway  Law,  section  332,  providing  as  a  rule  of  the  road  that 
vehioles  turn  to  the  right  of  the  center,  does  not  apply  to  a  street  railroad. 
Campbdl  v.  Richmond  Light  &  Railroad  Co,,  320. 

8.  Injury  caused  by  defective  stairway  —  emdence  —  condition  of  stev  after 
accident  —  proof  raising  question  of  fact  as  to  negligence  of  owner  of  huilaing  — 
contrUmtorv  negliaence  for  jury  —  notice  of  defective  condition  given  to  tenant. 
Where  a  plaintin,  who  fell  down  a  stairway  owing  to  the  fact  that  her  heel 
caught  in  a  crack  in  one  of  the  steps,  sues  the  owner  of  the  building,  who 
had  control  of  the  hallways  and  stairways,  to  recover  for  personal  injuries 
received,  it  was  error  for  the  court  to  refuse  to  allow  the  plaintiff  to  show 
the  condition  of  the  step  by  the  testimony  of  her  son  who  examined  it 
shortly  after  the  accident  on  the  same  nieht. 

So  too,  it  was  error  to  dismiss  the  compGunt  where  the  plaintiff  had  given 
evidence  to  the  effect  that  she  received  said  injury  when  descending  the 
stairway,  which  was  unlighted,  after  a  call  upon  a  ftriend  who  was  a  tenant 
of  an  ui)per  apartment  used  for  residential  purposes  and  that  the  defend- 
ant retained  control  of  the  stairway  and  was  under  dutv  to  make  repairs 
and  that  three  months  before  the  accident  the  plaintiff,  when  making  a 
similar  call,  observed  the  crack  in  the  step  and  that  the  edge  thereof  was 
worn.  Such  testimony  was  sufficient  to  take  the  case  to  the  juiy  on  the 
question  of  the  common-law  liability  of  the  defendant;  there  being  no 
claim  under  the  statute. 

On  such  evidence  it  cannot  be  said  that  the  plaintiff  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law  and  the  jury  would  have  been 
justified  in  finding  that  she  exercised  proper  care. 

As  the  defen&nt  employed  no  janitor  but  made  inspections  of  the 
building  b^  its  president,  and  the  tenants  were  required  to  notify  the  defend- 
ant if  repairs  were  needed,  it  was  error  to  exclude  evidence  that  the  plaintiff 
drew  the  attention  of  the  tenant  upon  whom  she  called  to  the  condition 
of  the  step  three  months  before  the  accident.  Brenner  v.  Landsmann 
Co.,  331. 

9.  Municipal  corporations  —  liability  of  city  for  dxumage  to  goods  from  escape 
of  water  from  high  pressure  hydrants  —  restdts  of  omission  to  produce  evidence 
as  to  cause  of  injury.  While  a  municipality  is  not  liable  for  escape  of  water 
from  its  mams  or  hydrants  without  evidence  of  negligence,  a  city  having  the 
duty  of  inspection  and  user  over  the  apparatus  causinc:  damage,  is  subject 
to  the  results  of  omitting  to  produce  evidence  showing  now  the  injury  arose 
or  what  was  the  difficulty  on  the  occasion  of  such  damage. 

In  an  action  against  the  city  of  New  York  for  damage  to  goods  in  a 
warehouse  caused  by  water,  it  appeared  that  a  high  pressure  hydrant  burst 
between  nine  and  ten  a.  m.,  and  that  the  water  was  not  shut  off  until  some 
time  between  eleven  and  twelve.  The  broken  hydrant,  the  chief  evidence 
of  the  cause  of  the  injury,  was  not  produced  as  it  had  been  disposed  of  for 
junk,  and  the  city  made  no  explanation.  Evidence  examined,  and  held, 
that  a  judgment  m  favor  of  the  plaintiffs  should  be  affirmed.  Higginson 
v.  City  of  New  York,  367. 

10.  Ships  and  shippino  —  liability  of  owner  of  ship  for  injury  to  second 
mate  catised  by  end  of  cable  breaking  away  from  fastening  to  toinch  —  expert 
testimony  —  evidence  insufficient  to  establish  negligence  —  assumption  of  risk 
—  maritime  law  applied  —  Federal  statute  making  master  of  ship  alter  ego 
of  owner  not  retroactive.  In  an  action  by  a  second  mate  employed  by  the 
defendant,  a  foreign  corporation,  which  owned  and  operated  a  merchant 
ship,  to  recover  damages  for  personal  injuries  caused  by  the  end  of  a  cable 
which  broke  away  from  its  fastening  to  a  winch  on  the  ship  by  reason  of 
the  alleged  negligent  use  of  a  defective  appliance  to  secure  such  fastening, 
or  failure  to  inspect  such  appliance,  it  appeared  that  the  plaintiff  was 
familiar  with  the  manner  in  wmoh  the  cable  shoidd  be  fastened;  that  expert 
testimony  as  to  the  method  of  fastening  the  cable  was  received,  but  there 
was  no  evidence  that  the  clamp  used  by  the  defendant  was  insufficient 
in  its  mechanism  or  strength  or  as  to  the  rdason  for  its  dving  way. 

Held,  on  all  the  evidence,  that  the  negligence  of  the  defendant  was  not 
established ; 
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That  the  plaintiff  knew  how  the  cable  was  fastened  and  assumed  the  risk 
of  its  insufficiency,  if  such  insufficiency  existed. 

An  action  of  this  kind  must  be  determined  under  the  substantive  maritime 
law  which  may  be  enforced  in  an  action  in  a  State  court  where  the  prooedure 
is  such  as  to  warrant  the  same. 

A  vessel  and  her  owner  are  liable  to  an  indemnity  for  injuries  recseived 
by  seamen  in  consequence  of  failure  to  supply  and  keep  in  order  the  proper 
apjDJiancee  appurtenant  to  the  ship. 

The  act  of  Congress,  passed  on  the  4th  of  March,  1915,  by  which  it  is 
sought  to  make  tne  master  of  a  ship  the  alter  ego  of  the  owner,  is  not 
retroactive.     Knapp  v.  United  States  Transportation  Co.,  432. 

11.  Landlord  and  tenant  —  liability  of  owner  for  death  of  sublessee  of  furnished 
rooms  killed  bv  falling  of  chimney  while  hanging  clothes  onjroof  —  licensee  — 
endence  insuficierU  to  establish  easemen  over  rocf  as  appurtenance  to  lease. 
In  an  action  bv  a  subtenant  of  two  furnished  rooms  on  the  top  floor  of 
defendant's  building,  to  recover  for  the  death  of  his  wife  who,  ^mile  upon 
the  roof  to  hani^  out  some  washing,  was  killed  by  the  falling  upon  her  of 
a  part  of  the  chmmey,  there  was  no  evidence  in  the  lease  executed  by  the 
defendant,  or  in  any  of  the  subleases,  that  the  roof  or  any  part  ot  the  premises 
was  reserved  or  set  aside  for  use  of  tenants  for  drying  clothes.  It  appeared 
that  the  only  means  of  access  to  the  roof  was  by  clmibing  an  ordinary  fire 
ladder,  pushing  off  a  scuttle  and  climbing  through  the  opening,  and  that 
the  roof  was  of  tin  without  boards  or  slats  for  people  to  walk  on,  and  con- 
tained no  provisions  for  fastening  clothes  lines. 

Held^  on  all  the  evidence,  that  the  deceased  was  a  mere  licensee  and  that 
a  judgment  in  favor  of  the  plaintiff  must  be  reversed  and  the  complaint 
dismissed. 

The  plaintiff,  as  a  subtenant  of  the  rooms,  had  no  easement  over  the  roof 
as  an  appurtenance  to  his  lease  and  the  mere  fact  that  his  immediate 
landlord  m  violation  of  the  principal  lease,  even  with  the  acquiesoenoe 
of  the  owner,  permitted  housekeeping  in  the  rooms  did  not  create  an 
easement  over  the  roof.     Keesey  v.  O'Reilly,  665 

12.  Trial  —  action  forjpersonal  injuries  —  challenge  of  juror  /or  cause  — 
when  juror  impartial.  Where  during  the  selection  of  the  jury  m  an  action 
for  diunaffes  oudmed  to  have  been  sustained  by  an  infant  who  was  run  over 
bv  d^enaant's  automobile,  after  plaintiff  had  exhausted  all  his  peremptory 
challenges,  one  of  the  jurors  volunteered  the  statement  that  he  operated 
a  car  and  had  a  '*  sort  of  prejudice  against  a  case  of  this  sort,'*  ana  asked 
the  court  to  excuse  him,  and  thereupon  he  was  challenged  for  cause  by 

Elaintiff's  counsel  and  his  examination  by  the  court  did  not  establish  that 
e  would  decide  the  case  on  the  evidence  alone,  regardless  of  his  prejudices, 
the  challenge  should  have  been  sustained  and  the  refusal  so  to  do  constitutes 
reversible  error 

A  juror  to  be  held  to  be  impartial  must  be  ndifferent  as  he  stands  unsworn. 
Haas  V.  Netobery,  772. 

Finding  contrary  to  evidence.     Hoykendorf  v.  Bradley  Contracting  Co.,  922. 

Insufficient  evidence.    Schrager  v.  Foster^  923. 

Deviation  of  freight  from  agreed  route. 
See  Carrier,  1. 

Liability  of  carrier  under  bill  of  lading  for  damage  to  goods  in  transit. 
See  Carrier,  2. 

Injury  to  livestock  in  transit  —  uniform  bill  of  lading. 
See  Carrier,  3. 

Railroad  —  injury  to  brakemen. 

See  Master  and  Servant,  3. 

Release  under  seal. 

See  Master  and  Servant,  4. 

Injury  to  carpenter  —  insurance  of  master  under  Workmen's  Com- 
pensation Law. 

See  Master  and  Servant,  7. 

Death  by  fall  from  scaffold. 

See  Master  and  Servant,  8. 
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Action  for  breach  of  contract  to  care  for  dog  —  alleeration  as  to  defendant's 
negligence. 

See  Plbading,  1. 

Individual  liability  of  trustee  in  control  of  tenement  house  for  negligence 
in  making  repairs. 

See  Trust,  1. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEW  YORK  CITY. 

1.  Water  supply  —  power  of  commieeUmer  to  direct  water  company  to  extend 
ite  diatrihiMon  system  —  statutes  construed  —  order  of  commissioner  enforced 
by  mandamus.  A  corporation  organized  under  section  80  of  the  Trans- 
portation Corporations  Law  for  the  purpose  of  supplying  water  to  the 
authorities  ana  inhabitants  of  the  former  town  of  Jamaica,  now  incorporated 
in  the  city  of  New  York,  is  required  by  statute  to  supply  said  authorities 
and  inhabitants  with  pure  and  wholesome  water  at  reasonable  rates  and 
cost  and,  by  virtue  of  section  472  of  the  charter  of  Greater  New  York, 
the  commissioner  of  water  supply,  gas  and  electricity  in  his  power  to  exercise 
superintendence,  regulation  and  control  in  respect  of  the  supply  of  water 
by  such  company  may  direct  it  to  install  new  mains  and  hyai«nts  at  its 
own  expense. 

Such  order  of  the  commissioner  will  be  enforced  by  mandamus  where  it  is 
not  capricious,  arbitrary,  unreasonable  or  tyranioal. 

The  powers  conferred  upon  said  commissioner  by  section  472  of  the  Greater 
New  York  charter  do  not  relate  merely  to  the  "  sources  "  of  water  supply, 
but  have  to  do  with  distribution  to  the  municipal  corporation  and  to 
individual  consumers.     City  of  New  York  v.  Jamaica  Water  Supply  Co,,  49. 

2.  Authority  of  city  to  regtdate  use  of  franchise  by  gas  company.  The  right 
to  regulate  the  use  of  a  franchise  bv  a  gas  light  company  is  not  exhausted 
by  the  regulations  prescribed  by  the  municipal  authorities  of  the  dty  dP 
New  York  at  the  time  of  granting  the  consent  which  conferred  the  franchise. 

Under  the  provisions  of  the  Greater  New  York  charter,  the  commissioner 
of  water  supply,  gas  and  electricity  has  full  jurisdiction^  charge  and  control 
of  the  transmission  of  gas  by  pipes  and  conduits,  which  mcludes  the  locating 
of  the  pipes  and  prescribing  the  dimensions  of  the  mains  and  filing  maps 
and  plans  with  the  department,  but  he  has  no  legislative  authority  to  com- 
pel a  gas  company^  to  pay  inspectors  appointed  by  him  as  a  condition  of 
allowing  it  a  permit  to  install  conduits  and  pipes  for  the  use  and  trans- 
mission of  gas. 

The  Legislature  may,  however,  compel  public  service  corporations  to  pay 
the  expenses  of  public  regulation.  City  of  N.  Y,  v.  Woodhaven  Gas  Light 
Co..  No,  B,  188. 

3.  Damages  caused  by  change  of  street  grade  —  amendment  of  section  951 
of  charter  makirig  decision  of  board  of  revision  cor^UMve  —  award  cannot  be 
renewed  by  certiorari  — failure  to  appeal  to  board  of  revision.  Since  section 
951  of  the  Greater  New  York  charter  was  amended  by  chapter  516  of  the 
Laws  of  1916,  which  expressly  provides  that  a  party  interested  in  an  award 
made  for  damages  caused  by  a  change  of  street  grade  may  appeal  to  the 
board  of  revision  of  assessments  and  that  the  determination  of  said  board 
shall  be  final  and  conclusive,  an  award  made  to  an  abutting  owner  by  the 
board  of  assessors  cannot  be  reviewed  b^  writ  of  certiorari. 

The  issuance  of  the  writ  cannot  be  justified  upon  the  ground  that  the 
property  owner  has  never  taken  the  statutonr  appeal  to  the  board  of  revision, 
for  in  such  case  he  has  not  exhausted  his  legal  remedy  and  certiorari  ordinarilv 
will  not  issue  until  the  statutory  remedy  has  been  exhausted.  People 
nx  rd.  Globe  Const.  Co.,  Inc.,  v.  Ormond,  242. 

4.  Right  to  erect  and  maintain  public  baih  —  injury  to  adjoining  easements 
by  encroachment  upon  public  Street  —  eminent  domain — ju>st  compensation 
miLst  be  made  —  when  removal  of  encroachment  not  compelled  by  injunction  — 
relief  by  way  of  compensatory  damages  —  when  no  damages  for  injury  to 
right  of  access.  While  the  city  of  New  York  under  its  police  powers  may 
erect  and  maintain  a  public  bath  for  the  conservation  ol  the  neidth  of  its 
inhabitants,  it  has  no  right  to  erect  an  entrance  with  columns  which  extend 
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beyond  the  building  line  and  encroach  upon  the  street  to  the  detrimfiat 

of  the  easements  of  light,  air  and  access  appurtenant  to  adjoining  property. 

While  section  50  of  the  charter  of  the  city  d  New  York  rdating  to  munici- 
pal powers  may  authorisse  the  city  to  appropriate  a  portion  of  a  street  for 
access  to  a  public  bath  so  that  such  structure  will  not  constitute  a  pnblie 
nuisance,  it  cannot  deprive  an  adjoining;  landowner  of  easements  in  light, 
air  and  access  without  just  compensation,  for  such  properly  rights  aiB 
within  the  protection  of  the  provisions  of  the  Constitution  idating  to  the 
exercise  of  eminent  domain. 

However,  the  city  will  not  be  required  by  injunction  to  remove  sueh 
structure  when  the  injury  to  easements  of  hght,  air  and  acoess  may  be 
compensated  in  damages  and  especially  so  when  the  expense  and  incon- 
venience to  the  city  by  removing  the  structure  and  remodeling  the  biiildtng 
will  greatly  exceed  the  damMps  to  adjoining  property. 

In  such  case  the  court  will  refuse  injunctive  reh^  and  either  remit  the 
plaintiff  to  his  action  at  law,  or  will  award  him  dama^. 

Damages  will  not  be  awarded  for  injury  to  the  plaintiff's  right  of  aooess  to 
his  premises  where  he  himself  has  encroached  upon  the  street  to  an  eoual 
extent  by  the  erection  of  railings  and  a  odlarway,  but  he  is  entitlea  to 
compensation  for  the  appropriation  in  the  easements  of  light  and  air. 
Hettinger  v.  City  of  New  York,  264. 

5.  Schools  —  salary  of  teachers — judament  —  res  cuijuduxUa.  A  schedule 
adopted  by  the  board  of  education  of  the  city  of  New  York,  under  the 
Davis  Act  (Laws  of  1900,  chap.  751,  §4),  giving  to  a  critic  teacher  the 
same  salary  as  a  model  teacher,  although  the  critic  teacher  was  a  regular 
teacher  within  the  meaning  of  the  statute,  is  invalid,  and  such  teacher  ma^y 
recover  for  loss  of  salary  incurred  by  being  so  classified. 

But  such  teacher  in  a  subsequent  action  cannot  relitigate  her  rights  for 
the  period  covered  by  the  first  action. 

Such  a  critic  teacher  is  an  assistant  teacher  within  the  meaning  of  chapter 
902  of  the  Laws  of  1911,  and  is  entitled  to  salary  according  to  the  general 
schedule  for  assistant  teachers  in  force  when  said  act  took  effect.  SvlUvan  v. 
Board  of  Educaiion,  ATI. 

6.  Right  of  taxpayer  to  inspection  of  records  of  department  of  water  supply^ 
gas  and  electricity  relaiing  to  bursting  of  water  main  in  street  adjacent  to  fns 
premises  —  mandamus  —  efiect  of  removal  of  records  to  another  city  department, 
A  taxpayer,  whose  premises  have  been  damaged  b:^  the  bursting  of  a 
water  main  in  an  adjacent  street,  is  entitled,  under  section  51  of  the  General 
Municipal  Law  and  under  section  1545  of  the  Greater  New  York  charter, 
to  an  inspection  of  the  reports  of  the  engineers  of  the  department  of  water 
supply,  gas  and  electricity,  and  all  other  records,  papers  and  documents 
relating  to  the  bursting  of  the  main,  in  order  to  obtain  information  or 
evidence  to  enable  him  to  prepare  for  the  trial  of  his  action  for  damages. 

A  petitioner  for  a  writ  of  mandamus  to  compel  an  inspection  of  such  reoords 
should  not  be  required  to  institute  new  proceedings  because  said  reoords 
have  been  removed  to  the  law  department,  as  it  is  within  the  iurisdiction 
of  the  commissioner  of  the  department  of  water  supply,  gas  and  eleotrioity 
to  require  their  return  for  the  purpose  ot  inspection.  But  if  the  oom- 
missioner  should  endeavor  to  obtain  their  return  in  good  faith  and  fail, 
he  should  not  be  punished  for  contempt,  and  in  that  event  it  might  be 
necessary  for  the  petitioner  to  proceed  against  the  head  of  the  department 
to  which  the  records  have  been  transmitted.     Matter  of  Ihrig  v.  WiUiamSf  865. 

Damages  caused  by  sewer  —  when  notice  of  intention  to  sue  not  necessary. 
See  Judgment. 

NUISANCE. 

F^iblic  nuisance  —  disorderly  house. 
See  Crime,  4. 

PARINT  AND  CHILD. 

Adoption  of  adult  —  adoption  alleged  to  be  procured  by  undue  influence  for 
the  purpose  of  acquiring  property  —  complaint  stating  cause  in  equity  to  annul 
adoption  —  relief  should  be  sought  in  equity  not  in  Surrogate's  Court.  Since 
the  enactment  of  chapter  352  of  the  Laws  of  1915,  the  adoption  of  a  person 
of  the  age  of  twenty-one  years  and  upward  is  permitted,  and  no  consents 
save  that  of  the  person  adopted  and  that  of  the  foster  parent  are  required. 
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As  such  adoption  effects  the  devolution  of  property  on  the  death  of  the 
foster  parent  and  has  the  same  result  as  a  last  will  and  testament,  the 
courts,  in  determining  the  validity  of  the  adoption,  should  apply  the  same 
tests  as  in  the  case  of  a  testamentary  act,  ana  to  that  end  unaue  influence 
and  lack  of  testamentary  capacity  on  the  part  of  the  foster  parent  may  be 
shown  to  nullify  the  adoption. 

The  complaint  in  a  suit  in  eauity  brought  b^  an  heir  and  next  of  kin  to 
set  aside  an  adoption  made  by  ms  ancestor,  wmch  in  substance  alleges  that 
the  person  adopted  was  a  woman  forty-seven  years  of  age  and  was  living 
apart  from  her  husband  in  adulterous  intercourse  with  the  decedent,  and 
that  for  the  purpose  of  securing  his  property  without  the  necessity  of  pro- 
curing the  probate  of  a  will,  coerced  and  induced  the  decedent,  a  man 
infirm  mentally  and  physically,  to  adopt  her,  states  facts  which  allow  proof 
of  imdue  influence. 

For  a  man  to  adopt  a  woman  with  whom  he  is  living  in  adultery  is  against 
public  policy,  and  to  attempt  to  obtain  an  approval  of  such  adoption  by 
the  surrogate  is  a  fraud  upon  the  court. 

The  heur  and  next  of  km  of  such  deceased  foster  parent  may  maintain  a 
suit  in  equity  to  annul  the  adoption,  and  is  not  restricted  to  a  motion  before 
the  surrogate  to  vacate  it. 

An  adoption  proceeding  is  not  judicial,  but  merely  involves  the  approval 
by  the  surrogate  or  the  county  judge  of  a  contract  between  the  parties. 

Decisions  which  hold  that  the  surrogate  has  jurisdiction  to  vacate  an 
order  approving  and  confirming  an  adoption  are  disapproved.  &teven8  v. 
Hahtead,  I9S. 

PARTITION. 

Appointment  of  receiver  —  insufficiency  of  mcvina  papers  —  offer  of  defendant 
to  purchase  property  at  appraised  value  — form  and  contents  of  order  appointing 
receiver,  ftoperty  involved  in  an  action  of  partition  or  of  foreclosure  wiU 
not  be  taken  from  the  party  in  possession  and  placed  in  charge  of  a  receiver 
during  the  pendency  of  the  action,  except  upon  clear  and  convincing  proof 
that  there  is  danger  of  loss  or  damage,  and  that  such  appointment  is  necessary 
for  the  protection  of  the  parties  to  the  action,  and  tneir  interests.  There 
must  be  danger  of  irreparaole  loss,  and  courts  of  equity  will  exercise  extreme 
caution  in  the  appointment  of  receivers,  which  should  never  be  made  until 
a  proper  case  has  been  clearly  established. 

Hence,  in  an  action  for  partition  of  property  owned  by  three  children  as 
tenants  in  common,  a  receiver  should  not  be  appointed  upon  the  complaint 
and  the  affidavit  of  the  plaintiff,  where  the  only  ground  stated  is  in  effect 
that  there  is  hostility  between  the  owners  of  the  property  and  that  confusion 
may  result  detrimental  to  the  interests  of  the  parties,  and  no  reason  is 
shown  why  the  management  of  the  property  during  the  pendency  of  the 
action  by  the  defendant  will  not  be  as  sati^actory  as  it  has  been  during 
tlie  last  twelve  years  during  which  no  complaint  has  been  made,  and  there 
is  nothing  to  show  that  the  defendant  is  not  financially  able  to  make  good 
any  deficiency. 

Moreover,  an  order  appointing  a  receiver  in  such  an  action  should  be 
reversed,  where  it  appears  that  the  defendant  has  offered  to  purchase  the 
plaintiff's  interest  in  the  property  at  its  appraised  value,  and  where  under 
said  order  the  defendants  only  are  enjoined  and  restrained  from  collecting 
the  rents  during  the  pendency  of  the  action. 

A  direction  to  a  receiver  after  deducting  his  fees  and  disbursements  from 
the  proceeds  of  the  sale  of  the  property,  to  apply  the  remainder  to  the 
deficiency  that  may  exist  in  the  amoimt  directed  to  be  paid  to  the  plaintiff 
is  suitable  and  proper  in  a  foreclosure  action,  but  not  in  an  action  of 
partition,  where  there  is  another  defendant  entitled  to  precisely  the  same 
relief  and  protection  as  the  plaintiff.    Laber  v.  Later,  733. 

PARTNERSmP. 

1.  Agreement  creating  joint  adventure  —  agreement  to  share  profits  received 
from  sate  of  goods  to  foreign  government  —  mutual  duties  of  coadventurers 
and  agents  —  secret  sale  made  to  detriment  of  coadventurer  —  liability  to 
account  for  profits.  Suit  to  compel  the  defendant  to  account  for  a  portion 
of  moneys  received  by  it  as  profits  upon  a  contract.  It  appeared  that  the 
defendant   and   the   plaintiffs   assignor   had  entered   into   an   agreement 
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whereby,  if  the  assignor  procured  for  the  defendant  a  contract  to  maao- 
faoture  and  deliver  tents  to  a  foreign  government,  the  assignor  was  to 
receive  a  certain  share  of  the  profits,  and  the  defendant  further  agreed  that 
it  would  act  only  through  the  plaintiff's  assignor  and  would  not  approach 
tile  proposed  purchaser  in  any  other  way.  The  assignor  having  negotiated 
said  sale  with  an  agent  of  the  foreign  government  and  the  substential  terms 
oi  the  sale  being  settled,  except  as  to  a  minor  detail,  the  defendant,  in 
violation  of  its  agreement  with  the  assignor,  secretly  negotiated  a  sale  to 
the  foreign  government  on  its  own  behiuf  and  furthermore  agreed  to  give 
to  the  agent  of  the  foreign  government  a  rebate  on  the  sums  received  for 
the  tents.  Evidence  examined,  and  held,  to  sustain  a  decree  requirinff  Uie 
defendant  to  account. 

The  defendant's  corrupt  agreement  to  give  a  rebate  to  the  agent  <^  the 
foreign  government  was  an  act  which  discredited  the  testimony  of  all 
persons  who  participated  therein. 

The  defendant  and  the  plaintiff's  asdmor,  although  not  principal  and 
agent  strictly  speaking,  occupied  an  analogous  relation  which  required  a 
duty  of  utmost  good  faith  and  required  the  defendant  to  refrain  from 
obstructing  the  negotiations  between  the  assignor  and  the  purchaser. 

Copartners,  joint  adventurers  and  agents  owe  the  duty  of  utmost  good 
faith  and  fidelity  to  their  copartners,  coadventurers  and  principals  and 
thev  are  accountable  for  any  secret  profits  that  they  have  made  whether 
within  or  in  excess  of  their  authoritjr. 

Moreover,  until  such  relationship  is  terminated  a  copartner,  or  joint 
adventurer,  cannot  act  for  himself. 

The  above  rules  hold  although  under  the  agreement  between  the  defend- 
ant and  the  plaintiff's  assignor  they  were  not  interested  in  the  same  identical 
portion  of  the  profit. 

The  defendant  should  be  required  to  account  to  the  plaintiff  on  the  basis 
of  its  proposed  contract  with  the  plaintiff's  assignor  for  the  diff^enoe 
between  the  amount  it  was  to  receive  under  that  contract  and  the  amount 
it  received  imder  the  contract  with  the  purchaser.  May  v.  Hetirick  Brothers 
Co.,  3. 

2.  Validity  of  agreement  crealing  —  provieion  that  one  partner  shall  not  he 
liable  for  debts  incurred  by  the  other.  An  adequate  and  unequivocal  written 
agreement  establishing  a  partnership  is  not  affected  hy  a  provision  that 
one  of  the  parties  shall  not  be  liable  for  debts  or  liabilities  incurred  by  the 
other  in  the  business. 

Said  parties  having  agreed  so  to  associate  themselves,  it  was  com^tent 
for  them  to  determine  now  the  profits  and  losses  should  be  apportioned. 
Haber  v.  Orszag,  771. 

3.  Advance  of  moneys  secured  by  a  mortgage  to  further  enterprise  to  deodap 
lands  and  share  in  profUs  —  when  such  agreement  constitutes  copartnership  — 
bankruptcy  —  evidence  —  testimony  of  admitted  perjurers  —  new  trial.  Profits 
promised  to  a  stranger  to  the  busmess  of  a  copartnership  for  the  use  of 
money  to  be  used  in  the  partnership  do  not  make  him  a  partner. 

But  where  such  third  person  and  the  members  of  the  partnership  draw 
articles  in  which  they  expressly  say  that  they  form  a  partnership  to  aevelop 
and  improve  certain  real  estate  and  each  contributes  land  for  the  sites  <x 
buildings  to  be  erected  and  each  agrees  to  pay  a  share  of  the  expenses, 
debts  and  obligations  and  is  to  receive  an  equal  part  of  the  proceeds  and 
income,  and  the  members  of  the  former  partnership  are  exi>re8st^  authorized 
to  represent  and  act  for  said  third  i>erson,  a  partnership  exists  for  the 
specific  enterprise  in  spite  of  the  fact  that  the  repayment  of  the  money 
contributed  by  the  person  joining  in  said  enterprise  is  secured  by  a  mortgage 
on  the  lands. 

Where  the  members  of  the  prior  partnership,  on  their  bankruptcy, 
testified  that  a  conveyance  of  their  interest  in  said  lands  to  the  new  partner 
participating  in  the  real  estate  enterprise  was  made  in  good  faith,  but  after 
their  discharge  and  on  the  appointment  of  a  new  trustee  in  bankruptcy 
testified  that  their  conveyances  to  the  new  partner  were  designed  to  defraud 
creditors,  so  that  they  are  confessed  perjurers,  their  testimony  in  a  suit 
brought  by  the  trustee  in  bankruptcy  to  set  aside  the  convevance  is  useful 
only  for  the  purpose  of  discovery  or  explanation  of  independent  facts. 
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On  all  the  evidenoe,  hM,  that  there  must  be  a  reconsideration  of  the  case 
in  view  of  the  present  holding  that  the  agreement  of  the  parties  constituted 
a  partnership  and  that  a  new  trial  is  necessary.    Gray  v.  Roaendarf,  824. 

PARTY. 

Action  for  breach  of  contract  for  production  of  musical  play. 
See  CoNTBACT,  3. 

Suit  to  compel  issuance  of  stock  certificates  —  parties  defendant. 
See  CoBPOBATioN,  4. 

Examination  of  defendants  before  trial. 
See  Dbpobition. 

Foreclosure  —  tenant  as  party  defendant. 
See  MoBTQAQB,  2. 

Right  of  abutting  owner  to  sue  upon  contract  between  city  and  con- 
struction company. 

See  Municipal  Cobpobation. 

PAUPIB. 

See  PooB  Law. 

PINAL  LAW. 

[For  table  containing  all  sections  cited  in  this  volume,  see  ante,  p.  Izzzv.] 

PHYSICIAN. 

ObligaUone  of  physician  towarde  patient  —  agreement  to  cure  dieeaae  — 
liability  for  malpractice  —  pleading  —  complaint  stating  action  for  malpractice 
—  limitation  of  action.  Tne  contract  of  a  physician  to  cure  a  patient  does 
not  mean  that  in  case  of  failure  he  will  pay  the  damages  resulting  from 
the  malady  continuing,  or  for  the  results  of  his  lack  of  skill  or  isporance, 
or  for  the  physical  consequence,  or  for  treatment  by  other  physicians 
necessitated  by  the  patient  s  condition. 

While  a  contract  to  cure  a  patient  does  involve  the  elimination  of  the 
patient's  condition,  the  physician  cannot  be  held  responsible  for  suffering 
from  a  cause  which  he  agrees  to  end  but  does  not  end,  unless  he  is  guilty 
of  malpractice. 

A  physician  must  have  skill,  care  and  judgment  and  use  them,  and  if  he 
fails  to  use  them  and  pain  results  thereftrom,  whether  or  no  there  be 
ultimate  cure,  he  is  liable. 

It  seems,  that  where  a  physician  agrees  to  cure  a  patient  and  fails  to  do 
so  the  patient  is  absolved  from  payment  and  may  recover  advances  luade 
and  expenditures  for  nurses,  medicines,  etc. 

Complaint  in  an  action  brought  by  a  patient  against  a  physician  examined, 
and  held,  not  to  state  a  cause  of  action  for  breach  of  contract  but  one  for 
malpractice  and  neglig;ence  and  that  the  complaint  was  properly  dismissed 
as  the  Statute  of  Limitations  had  run  upon  the  latter  action.  Franket  v. 
Wolper,  485. 

Illicit  traffic  in  drugs. 
See  Cbime,  1. 

Advertisement  by  dentist  in  violation  of  statute. 
See  PuBUC  Health  Law. 

PLBADING. 

1.  Action  for  breach  of  contract  to  care  for  dog  —  aUegoHons  as  to  negligence 
of  defendant  —  complaint  stating  single  cause  of  action  —  deetion.  A  com- 
plaint which  in  substance  alleges  that  the  defendant  agreed  for  a  consideration 
to  breed  a  valuable  dog  owned  by  the  plaintiff  and  to  skillfully  care  for, 
and  return,  the  dog  in  the  same  condition  of  health  as  when  ddivered, 
but  that  the  defendant  returned  the  dog  suffering  from  distemper  CMised 
solely  by  the  negligence  of  the  defendant  in  the  care  of  the  dog,  etc.,  whereby 
the  plaintiff  has  oeen  required  to  expend  moneys  in  the  treatment  and 
maintenance  of  the  dog,  which  has  become  worthless,  states  but  a  single 
cause  of  action  for  damages  for  breach  of  contract.  The  charge  of  negligence 
in  the  care  of  the  dog  is  merely  a  specification  of  the  breach  of  contract. 


Digitized  by 


Google 


1018  INDEX. 

PLBADING  —  Continued, 

Allegations  in  respeot  to  different  theories  upon  which  it  is  claimed  that 
the  defendant  was  guilty  of  a  breach  of  duty  under  the  contract  do  not  set 
out  different  causes  of  action,  nor  do  they  involve  different  theories  between 
which  the  plaintiff  could  be  required  to  elect.     Moera  v.  PeU,  1. 

2.  Complainl  —  aUegations  in  disjunctive  —  demurrer  sustained.  Whae 
the  plaintiffs,  suin|:  to  recover  liquidated  damages  agreed  upon  in  caae 
the  defendant  solicited  insurance  business  on  behalf  of  a  certain  oompaoy, 
which  business  and  the  good  will  thereof  the  defendant  had  sold  to  the 
plaintiffs,  alleffe  in  the  disjunctive  that  the  defendant  in  violation  of  its 
agreement  sohcited  customers  shown  on  the  books  of  the  specified  com- 
pany, *'  or  "  on  the  books  of  another  company,  *'  or  "  on  the  books  of  stiD 
another  company,  etc.,  a  demurrer  to  the  complaint  should  be  sustained 
with  leave  to  the  plaintiffs  to  plead  over.     Moffat  v.  Ainslie  Co.,  37. 

3.  Libel  —  statement  that  case  of  contagious  disease  existed  on  plaintiffs 
premises  —  comjitairii  not  stating  cause  of  action,  A  complaint  for  liM 
which  in  substance  alleges  that  the  defendant  published  an  article  falsely 
stating  tiiat  a  case  of  infantile  paralysis,  which  was  then  epidemic,  existed 
in  a  house  of  a  certam  number  on  a  certain  street,  being  the  same  address 
at  which  the  plaintiff  was  engaged  in  manufacturing  and  selling  mattress» 
and  bedding,  whereby  persons  shunned  and  avoided  the  plaintiff's  premises 
and  certain  customers  refused  to  deal  with  him,  resulting  in  certain  losses 
of  money,  does  not  state  a  cause  of  action,  there  being  no  allegation  that 
the  publication  was  maliciously  made  and  with  a  willful  intent  to  injure 
the  plaintiff's  business.     Stanger  v.  Sun  Printing  &  Publishing  Assn,,  245. 

4.  Answer  —  counterclaim  in  action  to  recover  for  breach  of  contrctct  to 
convey  lands  —  alleged  modificaHon  of  contract  —  malicious  filing  of  contract 
after  default.  Where  a  plaintiff  sues  to  recover  earnest  money  paid  on 
a  contract  for  the  sale  of  real  estate  and  the  expense  of  searching  title,  the 
defendant  having  failed  to  i>erform  because  the  title  was  unmarketable, 
a  counterclaim,  which  seeks  to  recover  broker's  commissions  and  attorney's 
fees  upon  allegations  that  the  original  contract  of  sale  was  modified  and 
that  tne  defendant  was  ready  and  willing  to  perform  the  modified  con- 
tract and. tendered  a  deed  in  conformity  therewith  and  that  the  plaintiff 
defaulted,  is  insufficient  in  law  and  a  demurrer  thereto  should  be  sustained. 

Nor  can  a  counterclaim  be  founded  on  the  wron^ul  and  malicious  filing 
of  the  contract  after  the  time  fixed  for  passing  title  and  after  plaintifiTs 
default,  for  it  alleges  a  tort  which  does  not  anse  out  of  the  contract  set 
forth  in  the  complaint  and  is  not  connected  with  the  subject-matter  of  the 
action.     Bloom  v.  Sutton,  247. 

5.  Amendment  at  trial  allowing  introduction  of  new  affirmative  defense 
unauthorized  —  evidence  —  admisswility  of  parol  evidence  to  explain  written 
contract  —  sale  —  tvaiver  of  time  of  payment.  An  amendment  at  the  close 
of  a  plaintiff's  case,  authorizing  the  defendant  to  plead  both  payment  and 
an  accord  and  satisfaction,  thereby  introducing  a  new  affirmative  defense, 
is  unauthorized,  as  the  motion  should  be  made  at  Special  Term. 

Where  a  written  contract  for  the  sale  "  of  all  the  good  second-hand  pipe  '* 
was  made  in  reference  to  pipe  located  in  the  seller's  yard,  parol  evidence 
of  exclusion  from  the  sale  of  certain  pipe  sold  to  another  party  is  entirely 
inconsistent  with  the  writing,  and  incompetent  to  vary  the  same. 

Where  an  agreement  to  pay  cash  upon  delivery  has  been  waived  by  the 
purchaser's  promise  to  pay  within  a  short  time,  and  the  seller  has  not 
given  notice  of  a  date  wnen  it  will  require  payment  in  cash,  it  is  not  in  a 
position  to  claim,  in  an  action  against  it  for  failure  to  deliver,  that  the 
purchaser  has  broken  its  contract  by  failing  to  pay  cash  upon  delivery. 
Pipe  dt  Cont,  Supply  Co.  v.  Mason  &  Hanger  Co,,  317. 

6.  Action  based  upon  fraud  and  deceit  —  complaint  not  stating  cause  of 
action  —  when  remedy  of  plaintiff  is  against  corporation  and  not  against 
person  who  organized  same  —  allegations  of  fraud  without  damage  resulting 
therefrom  do  not  state  cause  of  action.  A  complaint  which  in  substance  alleges 
that  the  plaintiff's  father  and  the  defendant's  testator  conducted  a  certain 
hotel  as  partners  and  that  the  plaintiff  and  her  sister  succeeded  to  a  one- 
half  interest  in  the  hotel  property  by  the  death  of  their  father  and  mother, 
and  that  the  defendant  subsequently  organized  a  corporation  to  which 
he  sold  the  hotel  property  and  falsely  represented  to  the  plaintiff  that  the 
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value  of  the  property  was  much  less  than  the  sum  received  therefor,  etc., 
and  that  the  pluntiff,  relying  on  said  false  representation,  accepted  with 
her  sister  a  sum  of  money  which  did  not  represent  their  real  interest  in  the 
property,  and  that  the  plaintiff  only  discovered  the  fraud  on  the  dissolution 
of  tne  corporation,  which  made  no  accounting,  etc.,  does  not  state  a  cause 
of  action  against  the  defendant  in  that  no  damages  are  alleged  and  the 
moneys  in  which  the  plaintiff  claims  to  have  an  interest  belong  to  the  cor- 
poration, not  to  the  defendant,  and  her  remedy  is  against  it. 

Mere  allegations  of  fraud  and  decit  without  damages  flowing  therefrom  do 
not  state  a  cause  of  action.     Mahon  v.  Equitable  Trust  Co.,  335. 

7.  Complaint  aUeffing  loan  of  stock  returnable  on  demand  pursuant  Co  valid 
express  contract  and  praying  equitable  relief  —  demurrer — failure  to  state 
cause  of  action  at  law  —  effect  of  prior  judgment  holding  contract  invalid. 
A  complaint  which  shows  that  the  plaintiff  pursuant  to  the  terms  of  a  valid 
express  contract  executed  by  the  defendant's  president,  loaned  stocks  to 
it  returnable  on  demand,  and  alleges  that  plaintiff  was  induced  to  enter  into 
said  contract  by  reliance  upon  certain  false  statements  by  defendant's 
president,  and  that  the  defendant  instead  of  using  the  stock  to  borrow 
money  for  a  certain  specified  purpose,  pledged  it  and  used  the  money  obtained 
for  other  purposes,  and  that  the  pledgee  thereafter  sold  the  stock,  does  not 
state  a  cause  of  action  for  an  accounting,  and  since  there  was  no  allegation 
that  any  demand  had  ever  been  made  for  the  return  of  the  stock,  it  does 
not  even  state  a  cause  of  action  at  law  and  is,  therefore,  demurrable. 

The  court  was  not  bound,  under  the  circumstances,  to  hold  the  contract 
invalid  on  its  face,  because  it  was  so  held  in  another  action  between  the 
same  parties.    Logan  v.  FideHtij- Phenix  Fire  Insurance  Co.,  624. 

8.  Denials  essential  to  affirmative  defense  should  not  be  stricken  out.  Where 
in  an  action  for  the  breach  of  a  building  contract,  the  plaintiff  alleges  non- 
performance on  the  part  of  the  defendant,  and  also  due  performance  of 
all  the  terms  of  the  contract  on  plaintiff's  part,  except  as  waived  by  the 
defendant,  and  the  defendant  pleads  as  an  afiSrmative  partial  defense  that 
the  plaintiff  failed  to  assert  its  claim  within  ninety  days  as  required  by 
the  terms  of  tiie  contract,  denials  of  plaintiff's  allegations  as  to  non- 
performance were  in  no  sense  essential  to  the  affirmative  defense,  and  were 
properly  stricken  out,  but  denials  as  to  due  performance  by  the  plaintiff 
except  as  waived  by  the  defendant  were  essential  to  the  defense  and  should 
not  be  stricken  out. 

It  is  well  settled  that  denials  which  are  essential  to  render  available  the 
other  facts  pleaded  as  a  separate  defense  should  not  be  stricken  out. 
Soeurbee,  Inc.,  v.  Jalison  Construction  Co.,  Inc.,  662. 

9.  Complaint  alleging  refusal  to  perform  contract  —  when  order  sustaining 
demurrer  will  be  reversed.  Where  upon  its  face  a  complaint  alleging  defend- 
ant's refusal  to  x>erform  .a  certain  contract  creating  plaintiff  sole  selbng  agent 
for  defendant's  entire  production  of  a  certain  kind  of  hats  states  a  complete 
cause  of  action,  an  order  sustaining  a  demurrer  on  the  assumption  that  the 
defendant's  refusal  might  have  been  based  on  its  determination  to  dis- 
continue the  manufacture  of  hats  of  the  kind  specified  will  be  reversed. 
It  was  not  for  plaintiff  to  assign  a  reason  for  defendant's  breach  of  the 
contract;  that  was  a  matter  for  defendant  to  ple%d.  Knight  v.  Emmons 
Brothers  Co.,  751. 

10.  Action  founded  on  bretich  of  contract  cannot  be  sustained  as  action  in 
tort  —  evidentiary  matter  contained  in  pleading  not  considered  on  demurrer  — 
complaint  stating  cause  of  action  for  breach  of  contract.  Where  a  complaint, 
when  stripped  of  improper  allegations  of  matters  which  are  evidentiary,  is 
plainlv  intended  to  be  based  upon  the  breach  of  an  express  contract,  it  is 
error  for  the  court  to  sustain  the  complaint  on  demurrer  as  one  in  tort  based 
upon  a  breach  of  dut^  by  the  defendants  as  trustees. 

Complaint  containing  evidentiary  matter  improperly  pleaded  analyzed, 
and  held,  to  state  a  cause  of  action  for  breach  of  contract  and  that  a  demurrer 
thereto  should  be  overruled.      Uhl  v.  Oayley,  802. 

11.  BiU  of  particulars  —  when  affidavit  of  party  applying  for  bill  required  — 
when  moving  affidavit  by  attorney  insufficient.  The  stringency  of  the  rule 
requiring  an  affidavit  of  a  party  as  a  basis  for  a  bill  of  particulars  or  other 
relief  has  been  relaxed  to  some  extent,  and  particularly  when  it  appears 
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that  the  attomev  was  familiar  with  the  material  facts  and  was  in  a  positioii 

to  make  the  affidavit  quite  as  well  if  not  better  than  the  client;  but  the 

rule  has  not  been  abandoned  and  is  i>eouliarly  applicable  to  a  case  where 

the  bill  of  particulars  is  not  necessary  to  limit  the  issues,  and  should  not  be 

granted  if  the  plaintiff  possesses  the  information  requiiied  by   the    bfli  of 

particulars. 

Where,  in  an  action  to  recover  for  loss  under  a  fire  insurance  poliqy,  the 
defendant  alleged  that  the  fire  occurred  while  the  property  was  in  the 
possession  of  a  company  which  the  plaintiff,  unknown  to  the  defendant 
had  by  contract  relieved  from  liability,  and  that  the  policy  expressly  pro- 
vided that  such  a  contract  should  constitute  a  cancellation  thereof,  a 
demand  by  the  plaintiff  after  the  service  of  the  answer  for  a  bill  of  particulan 
as  to  the  name  of  the  person  claimed  to  have  made  the  alleged  contract 
and  when  and  where  it  was  made  should  not  be  granted,  solely  on  the 
affidavit  of  one  of  its  attorneys  to  the  effect  that  he  was  informed  by  plaintiff 
that  after  diligent  inquiry  from  its  officers  and  employees  it  was  unable 
to  discover  that  aji^  person  in  its  employ  made  the  agreement,  especially 
where  no  one  famihar  with  the  business  of  the  plaintiff  made  an  affidavit 
denying  the  making  of  the  contract  as  alleged  by  the  defendant  or  denying 
knowlMge  with  respect  to  who  assumed  to  represent  it,  or  his  name.  Omeral 
FUm  Co,,  /nc.,  V.  L  A  L.  &  Globe  Ins,  Co.,  862. 

Foreign  law. 

See  Bills  and  Notes,  4. 

Counterclaim  must  be  complete  in  itself. 
See  Contract,  6. 

Representative  action  by  stockholder  —  demand  that  directors  bring 
action. 

See  Corporation,  1. 

Complaint  stating  action  for  malpractice. 
See  Physician. 

PRACTICE. 

1.  Stay  —  when  motion  not  granted  —  other  action  pending  —  cause  not 
at  issue.  It  is  only  where  a  decision  in  one  action  will  determine  all  the 
questions  in  another  action,  and  the  judgment  on  one  trial  will  dispose  (tf  the 
controversies  in  both  actions,  that  a  case  for  a  stay  is  presented. 

Plaintiff  and  defendant  N.  S.  entered  into  a  contract  for  the  exchan^  of 
property  which  provided  a  certain  sum  as  liquidated  damages  to  either 
lor  breach  of  the  contract  by  the  other.  The  defendant  C.  S.  signed  said 
contract,  but  assumed  no  obiif:ation  or  liability  thereunder.  Before  service 
of  the  summons  and  complaint  in  defendants'  action  against  the  plain- 
tiff broujB^ht  in  the  county  where  thejr  resided  for  breach  of  the  contract 
and  liquidated  damages;  plaintiff  instituted  the  present  action,  designatuig 
the  county  where  he  resides  as  the  place  of  trial.  Upon  defendants'  motion 
for  a  stay  of  proceedings  in  plaintiii's  action  it  appeared  that  the  defendant 
N.  8.  had  not  answered,  and  that  her  time  to  do  so  had  not  escpired  and  that 
the  plaintiff  had  not  pleaded  his  counterclaim  for  liquidated  oamages  in  the 
defendants'  action. 

Held,  that,  under  such  circumstances,  the  defendants'  motion  for  a  stay 
should  be  denied. 

Until  both  actions  are  fully  at  issue,  it  is  impossible  to  say  that  a  determina- 
tion in  one  action  will  dispose  of  the  other. 

A  motion  to  stay  an  action  will  not  be  granted  until  after  the  issues  are 
complete.     Rosenberg  v.  Slotchin,  137. 

2.  Stay  —  when  legal  action  not  stayed  pending  suit  in  equity  to  enforce 
settlement  of  action  —  accord  and  satisfaction  not  executed.  Where  an  agree- 
ment to  settle  an  action  made  on  the  eve  of  trial  was  never  carried  out  and 
the  cause  was  restored  to  the  calendar  on  the  plaintiff's  motion  and  the 
defendants  took  no  appeal  from  the  order,  they  are  not  entitied  to  a  stxy 
of  the  plaintiff's  legal  action  until  the  determination  of  a  suit  in  equity 
brought  by  them  for  the  specific  performance  of  the  agreement  to  settle  the 
prior  action. 

It  seems,  that  the  defense  of  settlement  could  be  set  up  by  the  defendants 
in  the  legal  action  by  a  supplemental  answer,  and  until  the  court  in  its  dis- 


Digitized  by 


Google 


INDEX.  1021 

PBACTICX  —  Continued. 

oretion  has  refused  to  allow  such  supplemental  anawer  the  defendants 
have  no  ground  for  a  sta:^,  which  woula  deprive  the  plaintiff  of  his  right 
to  a  determination  of  the  issues  by  a  jury. 

Defendants'  affidavits  examined,  and  hdd,  insufficient  to  establish  a  settle- 
ment which  would  prevent  the  plaintiff  from  prosecuting  his  legal  action, 
or  confer  upon  the  defendants  the  right  to  compel  the  enforcement  of  the 
settlement  m  equity. 

An  attempted  settlement  of  a  cause  not  fully  executed  is  not  available  as 
a  defense  to  the  action,  or  as  a  basis  of  a  suit  in  equity  to  enforce  a  settlement. 
Rubin  V.  Siegd,  181. 

3.  Action  to  determine  daim  to  real  property  —  clcdin  of  title  by  defendant  — 
mode  of  trial  —  diemissal  of  complaint  and  exception  thereto — findings  not 
necessary  —  minule  of  exception  taken  in  open  court  —  preservation  of  right  to 
appeal.  Where  in  an  action  under  sections  1638  et  seq.  of  the  Code  of  Civil 
Procedure  to  obtain  an  adjudication  of  the  invalidity  of  defendant's  claim 
of  title  to  real  property  of  which  plaintiff  claims  to  be  in  possession,  the 
defendant  in  his  answer  claims  title,  the  trial  must  be  had  as  in  an  action 
of  ejectment,  that  is  to  say,  before  the  court  and  a  jury. 

By  virtue  of  section  1021  of  the  Code  of  Civil  Procedure  where  the  court  in 
such  action  sets  aside  a  verdict  for  the  plaintiff  and  dismisses  the  com- 
plaint, it  is  not  necessary  for  the  court  to  make  any  findings  of  fact  and 
Its  refusal  to  do  so  is  not  an  error  which  will  furnish  ground  for  an  exception. 

The  plaintiff  preserves  its  rights  upon  appeal  where  the  record  of  the  trial 
shows  that  it  entered  an  exception  in  open  court  to  the  decision  setting 
aside  a  verdict  in  its  favor  ana  dismissing  the  complaint. 

Although  after  a  dismissal  of  the  complaint  and  the  plaintiff's  exception 
thereto  taken  in  open  court  the  defendant  entered  an  order  embodying 
the  court's  decision,  the  latter  order  was  unnecessary  and  superfluous  and 
did  not  require  a  new  exception  by  the  plaintiff  where  the  clerk's  minutes 
embodied  tne  decision  of  the  court. 

Where  a  complaint  is  dismissed  at  Trial  Term  the  clerk's  minute  of  the 
plaintiff's  exception  made  in  open  court  is  sufficient  warrant  for  an  entry 
of  judgment  and  affords  a  proper  foundation  for  appeal.  N.  Y.  Inet.  for 
Deaf  &  Dumb  v.  City  of  New  York,  184. 

4.  Trial  —  indefinite  postponement  because  absent  witness  is  in  Germany. 
A  motion  for  an  indefinite  postponement  of  a  trial  on  the  ground  of  the 
absence  in  Germany  of  a  material  witness  calls  for  an  exercise  of  discretion 
by  the  trial  court. 

The  trial  court  did  not  err  in  an  exercise  of  discretion  by  denying  the 
defendant's  motion  for  an  indefinite  postponement  of  trial  where  the  moving 
affidavits  allege  that  the  absent  witness  was  a  resident  of  Berlin  when  the 
present  war  was  declared  and  is  believed  to  be  in  Germany,  etc.,  and  that  it 
18  imipossible  to  communicate  with  him,  there  being  nothing  to  show  where  the 
witness  is  or  whether  he  is  still  alive.     Kent  v.  Fraser,  813. 

Order  of  Public  Service  Commission  overruling  demurrer  to  complaint  — 
review  by  certiorari. 

See  Cbbtiorabi. 

Stay  —  foreclosure  proceedings. 
See  CoBPORATioN,  6. 

Nonsuit  as  to  one  of  several  joint  tort  feasors  —  severance  of  action. 
See  Costs,  1. 

Executors  of  deceased  executor  cannot  be  burdened  with  distribution  of 
estate  —  appointment  of  administrator  c.  t.  a. 
See  Decedent's  Estate,  1. 

Order  for  examination  before  trial  should  not  refer  to  moving  papers 
See  Deposition. 

Open  commission  to  take  testimony. 
See  Discovert. 

Bill  of  particulars  —  affidavit  of  moving  party. 
See  Pleading,  11. 
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PRACTICE  —  Continued. 
Openiog  default  of  contestants  on  probate. 

See  SUBROGATS. 

[For  table  containing  all  sections  of  the  Code  of  Civfl  Prooeduie  oited  and 

construed  in  this  volume,  see  ante,  p.  Ixxxiv.J 

PRINCIPAL  AND  AQENT. 

I.  Broker* 8  action  for  commieeions  —  release  of  commiesione  earned  in 
consideration  of  new  contract  of  employment  —  breach  of  second  corUrael  — 
dection  of  remedies  —  right  to  recover  consideration  released  or  for  breach  of 
second  contract  —  rescission  —  tender  —  damages  — failure  to  show  pur^ 
chaser  for  lands  wets  willing  and  able  to  perform  —  nominal  damages  —  appeal 
—  reversal  where  plaintijf  may  be  able  to  show  substantial  damage.  Where  the 
plaintifr,  having  been  employed  as  a  broker  to  sell  or  exchange  lands  and 
having  procured  a  person  willing  to  exchanc[e,  agreed  with  his  principal, 
the  ddendant,  to  release  his  claims  for  commissions  in  consideration  of  the 
defendant's  agreement  to  make  the  plaintiff  his  sole  selling  agent  for  the 
lands  to  be  taiken  in  exchange  and  to  give  him  as  comiMnsation  the  amount 
which  the  plaintiff  might  secure  from  purchasers  over  and  above  a  stated 
amount,  etc.,  but  the  defendant  made  a  breach  of  his  agreement  by  refusiw 
to  make  the  exchange  with  the  person  originally  procured  by  the  plaintiff^ 
so  that  he  was  unable  to  convey  the  lands  to  purchasers  subsequently  pro- 
cured by  the  plaintiff,  the  latter  had  an  election  either  to  disaffirm  the  second 
contract  of  employment  and  recover,  or  be  restored  to  the  oonsideration 
with  which  he  parted  on  making  it,  that  is  to  say,  to  the  commissions  earned 
under  the  first  contract,  or  to  recover  damages  from  the  defendant  for  a 
breach  of  the  second  contract. 

There  was  nothing  which  the  plaintiff  was  called  upon  to  tender  back  on 
rescinding  the  second  contract  for  he  had  received  nothing  thereunder, 
nor  was  it  necessary  for  him  to  allege  a  rescission  as  the  bringing  of  the 
action  constituted  an  election. 

Complaint  examined,  and  held,  sufficient  to  justify  a  recovery  either  upon 
the  theory  that  the  action  was  in  disaffirmance  of  the  second  qontnact 
of  employment  by  reason  of  the  defendant's  breach  thereof  and  for  the 
recovery  of  the  consideration,  or  whether  it  be  considered  as  an  action 
for  damages  for  the  breach  of  the  second  contract. 

But  the  plaintiff  can  only  recover  the  commissionB  earned  under  the  first 
contract  of  employment,  which  he  released  as  a  oonsideration  for  the  aeoond 
contract,  where  he  elects  to  rescind  the  second  contract,  and  where  he 
brings  an  action  for  the  breach  of  the  second  contract  he  affirms  it  and 
irrevocably  elects  to  pursue  his  remedy  for  such  diunages  for  the  breach  of 
the  second  contract  as  he  may  be  able  to  show  and  necessarily  concedes 
that  the  defendant  is  entitled  to  retain  the  commissions  earned  under  the 
first  contract. 

In  order  to  recover  for  a  breach  of  the  second  contract  the  plaintiff  must 
show  that  he  produced  a  customer  for  the  lands  which  the  defendant  had 
agreed  to  take  in  exchange,  who  was  ready,  willing  and  able  to  purchase  the 
same,  and  on  failure  of  such  proof  he  is  not  entitied  to  recover  substantial 


But  although  the  plaintiff,  on  the  theory  adopted  at  trial,  is  not  entitled 
to  recover  substantial  damages,  he  has  established  a  right  to  nominai 
damages  by  proof  of  the  defendant's  breach  of  the  second  contract  of 
employment,  and  while  the  appellate  court  will  not  reverse  a  judgment 
to  enable  a  recovery  of  merely  nominal  damages,  where  a  party  entitled 
to  such  damages  has  not  received  the  same  and  it  can  be  shown  that  on 
a  new  trial  he  may  be  able  to  show  substantial  damages  and  that  injustioe 
may  be  done  by  allowing  the  erroneous  decision  to  stand,  the  appellate 
court  may  reverse  because  of  the  error  and  give  the  plaintiff  an  opportunity 
to  show  and  recover  substantial  damages.    Shapiro  v.  Benenson,  19. 

2.  Broker* s  action  for  commissions  on  sale  of  real  estate  —  evidence  not 
justifying  recovery  —  where  negotiations  urith  caretaker  of  property  do  not 
make  her  procuring  cause  of  subsequent  sale  —  distinction  between  statue  of 
established  broker  and  caretaker  of  premises.  Action  to  recover  broker's 
commissions  for  procuring  a  purchaser  of  the  defendant's  real  estate.  It 
appeared  that  the  plaintiff  was  employed  as  a  caretaker  of  a  country  estate 
owned  by  the  defendant  and  that  the  person  who  eventually  purchased  the 
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property,  beiiijg:  attracted  by  a  sign  statiiig  that  the  premises  were  for  sale 
and  that  application  should  be  made  to  a  certain  broker  or  the  purchaser's 
own  broker,  entered  the  premises  and  after  viewing  the  same  had  an  inter- 
view with  the  plaintiff  in  which  the  selling  price  was  discussed.  The  plain- 
tiff thereupon  sent  the  purchaser's  card  to  her  employer,  but  the  actual 
sale  of  the  property  was  made  through  an  established  real  estate  broker 
and  commissions  were  paid  to  him.  On  all  the  evidence,  held^  that  the 
plaintiff  was  not  entitled  to  commissions  as  she  did  not  negotiate  or  con- 
summate the  sale. 

Hdd  further,  that  the  plaintiff  did  not  "  produce  "  the  customer  as  that 
term  is  used  in  such  transactions. 

Producing  a  purchaser  is  not  synonymous  with  merely  introducing  a 
purchaser.  To  produce  a  purchaser  implies  some  effort  or  activity  in  dis- 
covering him,  for  before  he  can.be  produced  he  must  be  found. 

The  plaintiff  in  forwarding  the  card  of  the  eventual  purchaser  was  merely 
performing  her  obvious  duty  to  her  employer. 

It  seems  J  that  an  established  real  estate  agent  may  "  produce  "  a  purchaser 
although  the  latter  voluntarily  comes  to  his  office  to  inquire  about  property; 
but  the  situation  is  different  when  an  intending  purchaser  attracted  by  the 
appearance  of  the  property  makes  inquiry  of  a  janitor  or  caretaker  and 
leaves  his  card  to  be  forwarded  to  the  owner.     EUisan  v.  ChappeU,  263. 

3.  Contract  of  special  employment  construed  —  appeal  —  errors  available 
in  absence  of  exceptions,  A  letter,  by  which  the  defendant  states  that 
**  we  understand  from  you  that  you  are  in  touch  with  the  representative 
of  a  prospective  purchaser  of  picric  acid  "  and  "  we  are  writing  this  letter 
to  assure  you  that  if  the  business  which  you  are  introducing  to  us  on  this 
occasion  results  in  the  making  and  carrying  out  of  a  contract  for  the  supply- 
ing of  picric  acid  to  this  prospective  purchaser,  we  will  set  aside  to  pay  over 
to  you  a  commission,"  constitutes  a  contract  of  special  employment,  and  the 
services  of  the  person  to  whom  the  letter  was  written  '*  m  touch  with  the 
representative  or  a  prospective  purchaser  "  are  of  the  essence  of  the  contract, 
and  the  defendants  cannot  be  neld  liable  thereunder  for  commissions  on  a 
contract  of  sale  procured  through  another  broker  introduced,  by  the  one 
to  whom  the  letter  was  written,  to  ];>ersons  not  in  the  contemplation  of  the 
parties  at  the  time  of  the  writing  of  the  letter. 

Errors  in  the  interpretation  of  or  instructions  in  relation  to  said  contract 
by  the  court  are  available  on  appeal,  even  in  the  absence  of  exceptions. 
McKeUar  v.  American  Synthetic  Uyes,  Inc,,  371. 

4.  Appeal  —  right  of  plainHff  where  complaint  dismissed  at  close  of  his 
case  —  action  by  reed  estate  broker  for  commissions  —  effect  of  inability  of  vendor 
to  execute  valid  conveyance,  A  plaintiff  whose  complaint  has  been  dismissed 
at  the  close  of  his  case  is  entitled  upon  appeal  to  the  most  favorable  inferences 
to  be  drawn  from  the  evidence. 

A  real  estate  broker,  emploved  to  procure  a  purchaser  ready,  willing  and 
able  to  take  an  assignment  of  a  lease  and  to  purchase  furniture  and  stock 
upon  the  terms  and  conditions  imposed  by  the  vendor,  who  finds  such 
a  purchaser,  is  entitled  to  his  commissions,  although  the  contract  falls 
through  because  the  vendor  had  no  authority  fit>m  her  lessor  to  make  an 
assignment.  The  broker's  right  to  compensation  was  not  dependent  upon 
an  agreement  with  a  purchaser  being  actually  made,  nor  upon  the  ability 
of  his  employer  to  comply  with  the  terms  and  conditions  which  she  herself 
fixed.     Ritchey  v.  Murphey,  429. 

5.  Misrepresentation  of  authority  to  act  as  agent  —  election  to  hold  as  principal 
agent  who  misrepresents  authority  —  attachment  —  moving  vapers — failure 
to  embody  emdence  establishing  agency.  Where  a  i)er8on  fiusely  holds  himself 
out  as  an  agent  of  another  the  person  with  whom  he  deab  may  elect  to 
hold  him  as  a  principal. 

A  plaintiff  who  seeks  to  sustain  a  warrant  of  attachment  upon  the  ground 
that  the  person  with  whom  the  contract  involved  in  the  suit  was  made 
was  an  agent  of  the  defendant,  must  not  omit  from  his  moving  papers 
readily  available  evidence  of  the  existence  of  the  agency.  PfaUz  A  Bauer 
Inc.,  V.  Wiener,  793. 

When  knowledge  of  agent  not  imputable  to  principal. 
See  Vendor  and  Purchaser. 
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PRINCIPAL  AND  8U&ITY. 

See  GUABANTT   AND  SURBTTSHIP. 

PBI80N8. 

ApjdicaHon  by  Prison  Commieeum  to  compel  boardcS  supemBors  to  piau 
lanatory  and  toaler  closet  in  each  cell  of  county  jaUe,  Wnere  the  State  Pnaoo 
GommiBsion  upon  approving  plans  submitted  by  a  board  of  supenruan 
for  the  improvement  of  oounty  jails  imposed  a  condition  that  a  sepanite 
lavatory  and  water  closet  be  ustalled  in  each  cell,  but  the  board  &t  the 
contract  ignoring  said  condition,  and  at  about  the  time  of  the  oominenoement 
of  Uie  work  the  State  Commission  applied  under  section  52  of  the  Priaoo 
Law  for  an  order  to  compel  the  board  to  conform  to  the  condition  imposed, 
which  application  was  denied,  but  no  restraining  order  was  obtained  or 
applied  for  by  the  Commission  and  the  improvements  have  been  oomideted, 
and  it  appears  that  the  jails  in  question  are  to  be  used  as  detention  jaib 
only,  and  that  in  the  men's  department  in  each  jail,  no  oriticiam  having 
been  made  of  the  women's  departments,  there  are  provided  four  water 
closets  and  eight  shower  baths,  the  order  of  the  Special  Term  denying  the 
application  or  the  Prison  Commission  should  be  affirmed.  Matter  of  StaU 
Commieeian  of  Prisons,  700. 

PBOCX88. 

See  EzscunoN. 

PB0VI8I0NAL  &KMXDII8. 

See  Abbbst. 

See  Attachhbnt. 

PUBUC  HEALTH. 

Advertisement  hy  dentist  constituting  practice  of  denistry  within  maamne 
of  statute  —  practice  under  false  or  assumed  name  —  penalty  —  conatitutionat 
law  —  police  power,  A  duly  licensed  and  registered  dental  practitioner 
caused  to  be  printed  in  a  public  newspaper  on  three  separate  days  an 
advertisement  as  follows:  '*  Roofless,  Gumless,  Plate  is  an  ex<uu8iTe 
feature  of  King  denistry.  This  natural,  convenient  and  everlastinp^ly 
comfortable  plate  cannot  be  had  elsewhere.  Ask  for  a  free  demonstration 
of  its  merits.  It  cannot  drop,  rook  nor  come  loose.  Absolutd^  invisible." 
And  then  appeared  in  large  type  the  words  ''  Dr.  Hewson's  (£mg)  Dental 
Prices,"  followed  by  the  advertised  prices  for  various  services  in  smiall  typ^i 
and  further  on  in  the  advertisement  appeared  the  following:  "  Dr.  E.  L 
HewBon's  Dental  Offices,  formeriy  ^ng  Dental  Offices,  60  Court  Street," 
the  words  "  King  Dental  Offices  ^'  being  in  much  larger  type  than  the  rest 
of  the  sentence. 

Held,  that  such  advertisements  constitute  the  practice  of  denistry  within 
the  meaning  of  the  Public  Health  Law,  section  190,  as  amended  by  dhi^yter 
129  of  the  Laws  of  1916,  and  such  practice  will  be  deemed  to  have  been 
conducted  under  a  false,  assumed  or  trade  name  in  violation  of  aeetioD 
203  of  the  Public  Health  Law,  as  amended  by  chapter  129  of  the  Laws  of 
1916,  and  chapter  507  of  the  Laws  of  1917,  rendering  said  dentist  liaUe 
to  a  penalty  of  $100  for  each  violation. 

This  provision  of  the  Public  Health  Law  is  a  valid  exercise  of  the  polioe 
power  and  became  binding  on  said  dentist  even  though  it  made  that 
unlawful  which  before  was  lawful.     People  v.  Hewson,  212. 

liabilily  of  manufacturer  of  food  for  injuries  caused  by  deterioratioiL 
See  Nbquqbncb,  2. 

PUBUC  OFnCEB. 

Reducing  number  of  places  trafficking  in  liquors. 

See  Intoxicatinq  Liquobb,  1,  3. 
Power  of  commissioner  in  New  York  city  to  direct  water  company  to 
esctend  its  system. 

See  Nbw  Tobk  City,  1. 

PUBLIC  8XBVICE  COMMISSION. 

Street  railroads  —  reorganization  —  authority  of  Commission  to  order 
street  railroad  to  reserve  fund  for  maintenance  and  depreciation  —  authority  to 
issue  stock  or  bonds  to  provide  for  depreciation.  Under  section  4  of  the  Puolie 
Service  Commissions  Law,  providinig  that  the  Commission  shall  possess  "  all 
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powers  neoeesary  or  proj>er  to  enable  it  to  oarry  out  the  purpoBes  of  this 
chapter,"  said  Commission,  in  order  to  oarry  out  a  plan  6t  reor8:anization 
of  a  railway  company,  haying  authorized  me  issue  of  stocks  and  bonds 
and  consented  to  the  execution  of  first  real  estate  and  refunding  gold  bonds 
and  of  adjustment  mortgage  five  per  cent  income  bonds  subject  to  the  first 
real  estate  and  refunding  mortgage,  both  of  which  provide  that  the  com- 
pany will  keep  its  roads  adequately  equipped,  etc.,  may  order  said  com- 
gany  to  reserve  twenty  per  cent  of  its  gross  operating  revenues,  month 
y  month,  to  provide  for  the  maintenance  and  depreciation  of  its  properties 
during  the  month. 

Allowance  for  depreciation  and  obsolescence  is  a  part  of  the  operating 
expenses  of  a  corporation. 

A  corporation  nas  no  authority  to  issue  bonds  or  stock  to  provide  for 
depreciation  and  obsolescence.  People  ex  rd.  N.  Y,  B.  Co,  v.  Pub.  Serv. 
Comm.,  338. 

Order  overruling  demurrer  to  complaint. 
See  Cebtobari. 

Right  of  railroad  ordered  to  change  its  lines  to  allowance  for  expense  of 
removing  tracks  and  structures  of  ouier  companies. 
See  Railboad,  2. 

RAILROAD. 

1.  Maintenance  of  highway  —  Railroad  Law,  section  178,  not  repealed  by 
Hiqhwav  Law,  sections  137  and  142a  —  change  of  arade.  Section  l78  of  the 
Railroad  Law,  providing  for  the  maintenance  by  railroad  companies  of 
the  highway  between  and  outside  of  the  tracks,  has  not  been  impliedly 
repealed  by  sections  137  and  142a  of  the  Hkhway  Law  providing  for  the 
construction  of  State  or  count:^  highways  through  villages,  and  the  fact 
that  a  village  did  not  at  the  time  of  the  improvement  of  a  portion  of  a 
highway  by  the  Highway  Department,  deem  it  advisable  to  have  the  other 
portion  of  the  highway  over  which  a  street  railroad  was  being  operated 
improved,  does  not  prevent  it  from  subsequently  compelling  said  street 
railway  company  to  repair  the  street  in  compliance  with  its  nranchise  and 
section  178  of  the  Railroad  Law. 

A  change  of  grade  at  the  crown  of  a  street  to  an  unstated  amount  is  not 
a  change  of  grade  within  the  contemplation  of  the  statute.  Village  of 
Peekshill  v.  Putnam  &  W.  Traction  Co.,  382. 

2.  Right  of  railroad  company,  ordered  by  Public  Service  Commission  to 
change  arid  alter  its  lines,  to  allowance  for  exvense  of  removing  tracks  and 
structures  of  other  companies.  Where  a  railroad  company,  in  order  to  make 
changes  and  alterations  in  its  lines  pursuant  to  a  direction  of  the  Public 
Service  Commission  under  section  91  of  the  Railroad  Law,  is  forced  to 
shift  and  relocate  the  tracks  of  trolley  companies  and  the  sub-surface 
structures  of  a  gas  company  and  a  water  company,  after  unsuccessful  efforts 
to  come  to  an  asreement  with  said  companies,  with  the  knowledge  of  the 
Public  Service  Commission  which  took  no  action  therein,  said  railroad 
company  is  entitled  to  have  the  expense  of  relocating  said  tracks  and  sub- 
surface structures  allowed  and  apportioned  when  the  work  was  completed. 

It  is  also  entitled  to  an  apportionment  of  the  fees  paid  to  corporation 
inspectors  pursuant  to  section  391  of  the  Grisater  New  York  charter.  People 
ex  ret.  L.  T.  R.  R.  Co.  v.  Pub.  Serv.  Comm.,  465. 

Negligence  —  injury  to  brakeman. 

See  Master  and  Servant,  3. 

Injury  to  person  waiting  for  car. 
See  Negugence,  7. 

Reorganization  of  street  railroad  —  powers  of  Public  Service  Ck>mmission. 
See  Pt7buc  Service  Commission. 

REAL  PROPERTY. 

1.  Mortgage  containing  no  reference  to  restrictive  covenants  —  pfwrchaser  on 
foreclosure  takes  free  of  restrictions  —  tUle  marketable  —  when  covenants  are 
personal  to  grantor  and  do  not  run  with  land.  Where  a  realty  company 
gave  a  mortgage  on  a  certain  lot  containing  no  restrictive  covenants  as  to 
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the  use  of  the  premises  and  subsequently  conveyed  the  lot,  subieet  to  sud 
mortgaffe,  by  a  deed  oontaming  restrictive  covenants  as  to  the  tmildiiK 
to  be  placed  thereon,  a  purchaser  on  the  foreclosure  of  said  mortgage  aaS 
his  successor  in  title  holding  through  a  referee's  deed  containing  no  r«Cei«iioe 
to  the  restrictions,  takes  we  premises  free  of  the  restrictions,  and,  hence. 
one  who  has  contracted  to  purchase  from  such  grantee  cannot  refoBe  per- 
formance upon  the  ground  that  it  was  impossible  to  convey  an  unincumberod 
title. 

Where  only  a  portion  of  the  lots  sold  by  the  realty  company  were  subject 
to  restrictive  covenants  and  these  were  some  distance  from  the  lot  sold 
t)n  foreclosure,  and  there  were  no  covenants  on  the  part  of  the  gnjOLiot 
or  mutual  agreements  between  the  several  lot  owners  creating  eaaements, 
the  restrictions  will  be  deemed  personal  to  the  grantor  and  are  not 
enforoible  by  the  owner  of  lots  acquiring  title  after  the  deed  was  gx^exL 

The  rights  of  the  realty  company  were  extinguished  by  the  foredosore  d 
its  mortgage.     PaUerson  v.  Johnaon,  162. 

2.  Suit  to  compel  specific  performance  of  contract  to  ffioe  leaee  —  memorandum 
of  apreemerU  too  indefnite  to  support  specific  pwformance.  Suit  for  the 
specific  performance  of  an  agreement  to  make  and  deliver  a  long-time  lease 
of  real  property.  Written  memorandum  of  alleged  agreement  to  lease 
examined,  and  hdd^  to  be  too  vague  and  unoertam  to  support  a  suit  for 
specific  performance. 

While  parol  evidence  is  admissible  to  explain  ambiguities  in  a  written 
memorandum  and  to  explain  the  meaning  of  terms  actually  employed,  it 
cannot  be  resorted  to  in  order  to  supply  an  agreement  with  respect  to 
matters  concerning  which  there  has  been  no  meeting  of  the  minda. 

A  TOovision  of  the  memorandum  for  a  renewal  of  the  lease  "  at  a  reappraisal 
of  5%  of  the  value  at  that  time  by  experts  "  is  insufficient  to  enable  a 
court  of  equity  to  write  a  lease  caressing  the  intention  of  the  parties,  as 
there  is  no  provision  as  to  who  should  select  the  experts,  or  how  many 
experts  there  should  be,  or  what  should  happen  if  the  experts  did  not 
agree,  and  parol  evidence  is  not  admissible  to  show  the  intention  of  the 
parties  as  to  these  matters. 

So,  too,  a  provision  that  the  plaintiff  is  '*  to  improve  the  said  property 
to  the  extent  of  no  less  than  $10,000,'*  is  too  indefinite  and  uncertain  to 
enable  equity  to  decree  specific  performance  of  the  contract  to  repair. 
WeUl  Co.  V.  Creveling,  282. 

3.  Easements  —  method  of  acquisition  —  evidence  —  easement  of  necessity 
—  prescription  —  adverse  user  —  agreements  between  landlord  and  tenant  — 
appeal  —  inconsistent  findings  —  right  of  appellant  to  benefit  of  finding  most 
favorable  to  him  —  estopveL  In  1870,  Nos.  15,  17  and  19  Irvine  place, 
in  the  city  of  New  York,  were  separate  dwelling  houses,  leased  by  thdr 
several  owners  to  one  tenant  who  connected  the  buildings  using  them  as  a 
hotel.  In  1881,  when  the  leases  expired,  Nos.  15  and  17  were  leased  to  the 
same  tenant  who  used  them  as  a  hotel.  No.  19  being  used  as  a  private  dwelling. 
This  continued  until  1890  when  the  three  premises  were  again  conducted  as  a 
hotel  by  one  tenant  and  have  so  remained  since  that  time.  The  tenant  of 
the  three  premises  has  surrendered  his  lease  of  Nos.  17  and  19  to  the  owner 
and  ^ven  him  permission  to  erect  a  partition  wall,  which  would  cut  odff 
premises  No.  15,  owned  by  another  piui^y,  from  premises  Nos.  17  and  19. 
It  appears  that  structural  changes  can  be  made  to  restore  No.  15  to  the 
condition  in  which  it  was  prior  to  1870,  and  that  the  whole  property  is 
capable  of  being  separated  mto  its  original  units  and  full  enjoyment  <rf  a 
separate  use  obtained.  In  a  suit  by  the  owner  of  premises  No.  15  against 
the  owner  of  premises  Nos.  17  and  19,  evidence  examined,  and 

Held,  that  the  owner  of  No.  15  has  acquired  no  easement  in  the  use  ot  the 
facilities  in  Nos.  17  and  19,  either  by  grant  express  or  implied,  by  estoppd 
or  prescription,  nor  is  said  owner  entitled  to  equitable  reli^  preventing 
the  erection  of  the  partition  wall. 

There  must  be  a  reasonable  necessity  as  distinguished  from  mere  con-^ 
venience  in  order  to  establish  an  easement  of  necessity. 

Except  in  the  case  of  certain  relations  that  are  recognized  and  enforced  in 
equity,  in  analogy  to  the  principles  of  law  applicable  to  easements,  an 
easement  can  be  created  only  by  a  grant  express  or  implied,  or  by  pre- 
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sGription,  and  the  latter,  as  modified  by  the  modem  doctrine,  rests  upon 

the  presumption  of  a  ^rant. 

The  modem  law  of  rights  acquired  by  prescription  rests  upon  the  adverse 
user,  for  which  no  permission  can  be  shown,  for  such  a  length  of  time  that 
a  grant  will  be  presumed,  which  has  been  lost.  In  other  words,  adverse 
user  will  ripen  mto  an  easement,  as  adverse  possession  would  establish 
a  title  and  upon  the  same  theory  of  law. 

Although  a  tenant  or  succeeding  tenants  may  by  adverse  use  of  property 
for  the  statutory  period  create  prescriptive  rights  in  adjoining  property  which 
will  inure  to  the  benefit  of  their  landlord,  mere  is  no  adverse  user  by  the 
tenant  of  a  lot  when  he  uses  two  adjoining  lots  with  the  express  permission 
of  the  owner  thereof,  and  still  less  is  there  an  adverse  use  by  the  tenant 
of  the  one  lot  of  the  two  adjoining  lots  when  any  use  of  the  latter  was  made 
by  the  tenant  of  the  one  lot  under  a  lease  of  the  other  lots  which  gave  him 
express  permission  to  make  such  use. 

A  tenant  cannot  hold  adversely  to  or  prescribe  against  his  landlord. 

Where  findings  are  inconsistent  an  appellant  is  entitled  to  the  benefit  of 
the  one  most  favorable  to  him. 

Separate  agreements  by  owners  of  several  lots,  with  a  tenant,  as  to  the 
use  thereof,  are  limited  to  the  term  of  the  agreements  and  the  parties  thereto 
and  cannot  be  extended  without  a  new  agreement,  nor  can  they  inure  to 
the  benefit  of  any  one  except  the  parties  thereto,  their  -pereonal  repre- 
sentatives or  assigns. 

Estoppel  can  only  arise  where  a  person  has  changed  his  position  with 
relation  to  or  expended  money  upon  nis  property,  relsrinfi;  upon  an  existing 
easement  in  the  adjoining  property,  and  without  which  the  act  done  or  the 
expenditure  would  have  been  useless,  and  the  adjoining  owner  has  not 
interposed  to  forbid  or  prevent  it. 

In  order  to  fasten  a  limitation  upon  the  free  right  which  each  man  has  to 
use  his  property  as  he  desires,  and  to  convey  it  free  from  restrictions,  except 
such  as  he  himself  imposes,  there  must  be  clear  and  explicit  agreement 
establishing  the  other's  right  showing  the  intention  of  the  person  so  per- 
manently to  burden  his  property.    Cflin  v.  Kingsbury^  348. 

4.  Dower  —  when  widow  estopped  as  against  bona  fide  purchasers  —  rab- 
binical divorce  —  rights  of  grantees  of  bona  fide  purchasers.  Where  a  wife, 
as  complainant,  procures  a  rabbinical  divorce,  acquiesces  in  the  remarriage 
of  her  nusband,  and  is  herself  subsequently  remarried  and  Uves  with  her 
second  husband  for  twenty-three  years,  she  is  estopped  from  claiming  dower 
in  the  lands  of  her  first  husband  which  had  been  conveyed  by  him  to  bona 
fide  purchasers  by  deeds  in  which  his  second  wife  joined,  releasing  her  dower. 

Grantees  of  such  bona  fide  purchasers  have  all  the  rights  of  the  original 
grantees  from  the  plaintiff's  divorced  husband,  and  need  not  show  their 
personal  reliance  upon  his  apparent  marital  status.     Kantcr  v.  Cohn,  400. 

5.  Assignment  of  rents  as  collateral  security  —  prior  mortgage  of  same 
property  and  subsequent  assignment  of  rents  arising  therefrom  to  assignee  of 
mortgage  as  collateral  security  —  priority  of  daim  to  rents  —  assignment  of 
rents  not  a  conveyance  or  incumbrance  within  the  meaning  of  the  Recording 
Act,  Where  an  owner  of  property,  after  executing  and  defivering  a  bond 
and  mortgage  thereon,  assigned  to  the  plaintiff  the  rents  accruing  from  the 
same  propi^y  as  security  for  an  indebtedness,  and  expressly  authorized 
him  to  collect  such  rents  as  have  accrued  until  the  satisfaction  of  his  debt, 
and  the  mortgagee  on  the  date  of  the  mortgage  assigned  the  same  to  the 
defendant,  and  after  the  assignment  of  rents  to  the  plaintiff  the  owner 
also  executed  and  delivered  to  the  defendant  an  assignment  of  the  rents 
and  profits  arising  from  said  proper^  as  security  for  the  sum  secured  by 
the  bond  and  mortgage,  the  plamtiff  is  entitled  to  priority  of  payment 
out  of  the  rents. 

An  owner  of  real  property  may  lawfully  assign  the  rents  to  accrue  and 
grant  the  reversion  to  another. 

The  fact  that  the  assignment  of  the  rents  to  the  plaintiff  was  not  recorded 
until  after  the  mortgage  and  the  assignment  of  the  rents  to  the  defendant 
were  made  is  immaterial,  because  the  assignment  of  rents  was  not  a  con- 
veyance nor  an  incumbrance  upon  real  property,  and  was,  therefore,  not 
within  the  Recording  Act. 
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The  defendant  was  not  entitled  to  the  rents  because  he  held  a  mortea^ 
upon  the  property,  nor  because  of  a  provision  in  the  mortgage  entitiiw 
him  to  the  rents  in  case  of  default,  there  being  no  evidence  that  aity^  sa<m 
default  had  occurred  when  the  rents  sought  to  be  recovered  were  collected. 
Nor  does  the  fact  that  the  defendant  was  in  possession  solely  by  i>enniB8ioii 
of  the  mortgagor  when  he  collected  the  rents  give  him  a  right  thereto. 
Conley  v.  Fine,  675. 

Right  of  life  tenant  to  possession  and  management  of  estate. 
See  Decedent's  Estate,  3. 

Acceptance  of  highway  —  dedication  —  abandonment  of  portion  — 
ownership  of  title. 

See  Highway. 

Contract  between  city  and  construction  company  —  right  of  abuttincr 
owner  to  sue  upon  contract. 

See  Municipal  Cobpobation. 

Damages  by  change  of  grade  of  street  — review  of  award. 
See  New  Yobk  City,  3. 

Injury  to  adjoining  easements  by  encroachment  of  public  bath  upon  street. 
See  New  York  City,  4. 

Action  to  determine  claim  —  mode  of  triaL 
See  Practice,  3. 

Broker's  action  for  commissions  —  failure  to  show  purchaser  was  willing 
and  able  to  ^rform. 

See  Principal  and  Agent,  1. 

Broker's  action  for  commissions  on  sale  —  evidence  not  justifying  recovery. 
See  Principal  and  Agent,  2. 

Broker's  action  for  commissions  —  effect  of  vendor's  inability  to  execute 
valid  conveyance. 

See  Principal  and  Agent,  4. 

Jurisdiction  of  equity  to  restrain  trespass. 
See  Trespass. 

Suit  for  specific  performance  of  contract  to  exchange  lands. 
See  Vendor  and  Purchaser. 

Rights  in  land  under  New  York  bay. 

See  Water  and  Watbbcoubsbs,  1. 

See  Landlord  and  Tenant. 
See  Partition. 

RKCHVIR. 

Appointment  in  foreclosure  proceedings  —  notice  of  applioation. 
See  Mortgage,  3. 

Appointment  of  receiver  —  insufficiency  of  moving  papers. 
See  Partition. 

REPLEVIN. 

Constructive  possession  —  appeal.     Pariah  v.  NeU,  965. 

REVISED  STATUTES. 

See  Statutes. 

ROAD. 

See  Highway. 

RULES. 

[For  table  of  General  Rules  of  Practice  cited  and  construed  in  this  volume, 
see  ante,  p.  Ixxxv.] 

SALE. 

1.  Action  for  breach  of  contract -r- failure  to  make  prompt  ehipmeni  — 
counterdaim  by  purchaser  for  loee  from  resdeeion  of  contract  for  resale  — 
failure  of  vendor  to  make  monipt  delivery  under  one  contract  no  exeuee  for 
purchaser* 8  rejection  of  tender  under  another  contract  made  at  same  time.  In 
an  action  for  breach  of  contract  of  sale  it  appeared  that  the  plaintiff  on 
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April  eleventh  made  a  written  oontraot  to  sell  the  defendant  several  tons  of 
steel  scrap;  that  the  defendant  resold  the  steel  and  the  plaintiff  had  knowledge 
when  he  made  the  oontraot  that  the  defendant  had  sold  or  expected  to 
resell.  The  contract  read  "  shipment  to  be  made  prompt."  It  appeared 
that  in  the  trade  "  prompt "  shipment  required  shipment  within  thirty 
da^s.  Plaintiff  made  shipments  on  May  third  and  fifth,  but  no  other 
shipments  being  made  the  defendant,  after  urnng  by  mail  the  necessity  of 

Srompt  delivery,  canceled  the  contract  on  May  thirteenth,  because  of 
elay.  The  parties  also  made  a  separate  contract  whereby  the  plaintiff 
sold  to  the  defendant  several  tons  of  annealing  pots,  the  contract  providing 
for  '*  shipping  instructions  when  the  material  is  ready  to  be  loaded; "  that 
on  Ai)ril  twenty-eighth  plaintiff  requested  shipping  instructions  which  were 
not  given  and  subsequently  renewed  its  tender  but  defendant  refused  to 
accept. 

Hddj  on  all  the  evidence,  that  the  plaintiff  was  guilty  of  an  inexcusable 
breach  of  its  contract  to  deliver  the  steel  scrap,  but  that  the  defendant  is 
liable  for  the  purchase  price  of  the  carload  of  steel  shipped  on  May  fifth, 
for  which  it  had  not  paid,  and  for  damages  for  not  accepting  the  «.TinAii.Hng 
pots. 

"  Prompt "  shipment  means  expedition  and  admits  of  less  delay  than  would 
be  permissible  under  a  contract  to  make  delivery  within  a  reasonable  time. 

The  plaintiff's  breach  of  contract  in  respect  to  the  steel  scrap  did  not  con- 
stitute a  sufficient  reason  for  the  rejection  of  the  annealing  pots,  as  the 
contracts  were  separate. 

Since  the  defendant  resold  the  steel  scrap  with  reference  to  the  plaintiff's 
contract,  and  the  vendee  rescinded  because  of  delayed  shipments  by  plaintiff, 
the  defendant  was  entitled  to  counterclaim  for  loss  of  profits  on  the  resale. 
Doxey  v.  Coatea,  Bennett  dt  Reidehbach^  Inc.,  207. 

2.  Statute  of  Frauds  —  oral  contract  to  ddiver  merchandise  of  more  than 
fifty  doUars  in  value  —  ejfect  of  fraudulent  representation  by  seller  that  it  would 
perform  contract  without  reducing  same  to  writing  —  pUaaing  —  complaint  — 
sufficiency  of  allegations  as  to  fraud.  An  oral  contract  to  dehver  merchandise 
of  the  value  of  more  than  fifty  dollars,  unenforcible  under  the  Statute  of 
Frauds,  cannot  be  enforced  upon  the  ground  that  the  seller  fraudulent^ 
represented  that  it  was  not  necessary  to  put  the  contract  in  writing,  as  it 
would  be  in  fact  performed,  the  purchaser  having  surrendered  no  rights  by 
reason  of  such  fraudulent  statement. 

Complaint  in  an  action  for  breach  of  such  a  contract,  alleging  that  the 
fraudulent  promise  without  intent  to  p&ctorm  the  same  was  made  for  the 
purpose  of  inducing  the  plaintiffs  not  to  purchase  stock  elsewhere,  is  defective 
for  failure  to  allege  more  fiilly  the  facts  and  circumstances  upon  which  such 
charge  of  fraudulent  motive  is  based. 

The  mere  allegation  of  fraud  is  not  enough;  the  facts  and  circumstances 
showing  it  should  be  alleged,  with  a  characterization  of  their  fraudulent 
purpose.     Steiner  v.  American  Alcohol  Co.,  Inc.,  309. 

3.  Breach  of  contract  —  action  to  recover  payments  upon  theory  of  abandon- 
ment and  rescission  by  seller  —  evidence  —  appeal  —  effect  of  directed  verdict. 
A  corporation  promised  to  obtain  guarantors  for  the  performance  of  a  con- 
tract to  purchaiBe  machinery  of  the  defendant  of  the  value  of  about  $38,000, 
but  upon  failure  to  obtain  such  guarantors  the  contract  was  modified  per- 
mitting the  corporation  to  pay  $5,000  in  cash  at  once,  which  it  did,  ana  to 
makef  urther  payments  before  the  propertv  was  delivered.  No  guarantor 
was  furnished  and  no  further  sums  were  paid  and  the  defendant  did  not  make 
deUverv.  In  an  action  by  receivers  of  the  corporation  to  recover  the  $5,000 
upon  the  theory  that  the  contract  was  abandoned  and  rescinded,  evidence 
examined,  and 

Held,  that  findings  that  the  defendant  had  made  default  in  performance, 
and  that  plaintiff  had  duly  performed  all  conditions  precedent,  should 
be  reversed  and  a  new  trial  granted. 

A  motion  for  a  directed  verdict  is  simply  a  submission  to  the  court  to 
decide  the  facts  as  well  as  the  law,  and  a  decision  of  fact  so  made  is  subject  to 
review  and  should  be  reversed  if  against  the  weight  of  evidence.  Trundle 
V.  Beggs  &  Co.,  314. 
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4.  Statute  of  Frauds  —  memorandum  in  toriting  —  aceepianee  6y  parol  — 
sale  ^  action  by  vendee  for  breach  of  contract  —  evidence.  A  definite  offer  in 
writing  signed  by  a  vendor  is  sumoient  to  charge  him,  even  though  the 
acoeptanoe  be  by  parol. 

Henoe,  in  an  action  by  a  vendee  under  an  executoi7  contract  for  the  sale 
and  delivery  of  skins  to  recover  damages  for  the  fauure  of  the  vendor  to 
perform,  there  being  a  sufficient  memorandum  in  writing  signed  by  the 
defendant,  within  the  Statute  of  Frauds,  it  was  competent  for  tihe  plain- 
tiff to  show  a  parol  acceptance  given  by  the  defendant  on  the  same  day. 

Since  there  was  no  reference  in  the  contract  to  a  sample,  the  action  cannot 
be  sustained  on  that  theory. 

As  the  contract  was  indefiinite  with  respect  to  the  grade  or  quality  of  skins, 
and  there  was  no  evidence  with  respect  to  the  manner  in  which  such  skins 
are  dealt  in  or  with  respect  to  anv  custom,  a  verdict  on  the  basis  of  a 
market  price  considerably  higher  tnan  the  minimum  price,  depending  on 
the  grade  or  quality  of  the  skms,  should  not  be  permitted  to  stand.  Rohn 
&  Baer  v.  Ariountsch  Co.,  Inc.,  415. 

5.  Action  by  purchaser  for  failure  of  defendant  to  deliver  merchandise  — 
defense  —  inability  to  make  shipment  becattse  of  war  conditions  —  erroneous 
charge  as  to  duty  of  purchaser  to  go  into  open  market  and  actually  purchase 
the  merchandise.  Where  in  an  action  by  a  purchaser  of  Manchuiian  garlic, 
for  the  failure  of  the  ddFendant  to  deliver  the  same,  the  defendant  claimed 
that  it  was  unable  bv  reason  of  war  conditions  to  have  the  goods  shipped, 
and  that  it  is  relieved  from  liability  under  the  provision  of  the  contract  that 
if  the  seller  is  imable  to  make  shipment  on  account  of  the  embargo  against 
the  exportation  of  food  products  or  other  unavoidable  delays  beyond  contax>l, 

*  the  contract  is  void,  and  the  court  charged  that  it  was  the  duty  of  a  party 
under  similar  circumstances  to  go  into  the  oi>en  market  and  buy  and  charge 
the  defendant  simply  for  the  balance,  it  was  reversible  error  to  refuse  a 
request  to  charge  further  that  the  law  does  not  require  the  purchaser  to 
^o  into  the  open  market  and  actuallv  purchase  the  merchandise,  as  the 
jury  might  have  understood  from  a  refusal  to  so  charge  that  the  court  had 
mtended  that  the  plaintiff  could  not  have  any  recovery  if  he  did  not  go  into 
the  open  market  and  buy.     Kirsch  v.  Pacific  Commercial  Co.,  Inc.,  614. 

6.  Action  for  balance  due  for  goods  sold  and  delivered  —  defense  — fraudulent 
misrepresentation  by  seller  as  to  cost.  A  representation  that  goods  offered 
for  sue  had  cost  the  seller  a  certain  amount  is  a  representation  of  fact  and 
not  an  expression  of  opinion  and  if  it  was  false  ana  was  fraudulently  made 
and  relied  upon  by  the  buyer  it  furnishes  a  basis  for  a  counterclaim  in  an 
action  by  the  seller  to  recover  a  balance  alleged  to  be  due.  Nanes  v.  Peck 
A  Mack  Co.,  760. 

7.  Suit  for  breach  of  contract  to  sell  and  deliver  goods  —  trade  custom  — 
delivery  of  biU  of  lading  equivalent  to  delivery  of  goods  —  issue  as  to  Hme 
within  which  bUl  of  lading  could  be  delivered  —  convict  of  testimony  —  when 
complaint  should  not  be  dismissed  <is  matter  of  law  upon  ground  that  action  is 
prematurely  brotiaht.  Where  in  an  action  brought  to  recover  damages  for 
a  breach  of  the  defendant's  contract  to  sell  and  deliver  certain  metal  during 
a  certain  month  it  appeared  that,  according  to  the  custom  of  the  trade, 
such  contracts  were  fiufilled  by  delivering  bills  of  lading  of  the  goods  to 
the  purchaser  and  that  such  delivery  was  treated  as  delivery  of  the  mer- 
chandise itself,  and  there  is  a  conflict  of  evidence  as  to  the  length  of  time  it 
would  take  a  bill  of  lading  to  reach  the  plaintiff  hy  mail  from  the  shipping 
point  of  the  goods,  it  was  error  for  the  court  to  dispose  of  this  question  of 
fact  as  a  matter  of  law  and  to  dismiss  the  complaint  upon  the  ground  that 
the  action  was  prematurely  brought.  Pope  Trading  Corporation,  Inc.,  v. 
CuUer,  798. 

Transfer  of  business  and  good  will  —  suit  to  enjoin  use  oi  trade  name. 
See  Injunction. 

Waiver  of  time  of  payment. 
See  Plxading,  5. 

SCHOOLS. 

Salary  of  teachers  —  judgment. 
See  New  York  City,  5. 
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SESSION  LAWS. 

[For  table  oontainiiig  all  Session  Laws  oited  and  oonstrued  in  this  volume, 
see  anUy  p.  Ixxx.] 

SHIPS  AND  SmPPINQ. 

Liability  of  owner  for  injunr  to  mate. 
See  Nbquqencb,  10. 

STATUTBS. 

[For  tables  of  the  Session  Laws  and  Statutes  oited  and  oonstrued  in  this 
volume,  see  ante,  p.  bcxv  et  seq,] 

STAY. 

Authority  of  court  to  stay  foreclosure. 
See  CoBPORATioN,  6. 

When  motion  not  granted  —  cause  not  at  issue. 
See  Pbacticb,  1. 

Legal  action  not  stay  pending  equity  suit. 
See  Practicb,  2. 

STREET. 

Use  of  streets  for  electric  wires  —  franchise  from  municipalities  —  estoppel, 
^ee  GoEPOBATiON,  5. 

See  Highway. 

SUBBOQATE. 

Practice  —  defatdt  of  conteetants  an  probate  —  opening  default.  Where 
contestants  of  a  will  ofFeifed  for  probate  in  the  Surrogate's  Court  did  not 
voluntarily  change  their  counsel,  but  were  abandoned  bjr  him  on  the  eve 
of  trial  after  the  filing  of  objections  on  their  behalf,  theur  motion  to  open 
a  decree  of  probate  entered  on  their  d^ault  should  be  granted.  Matter 
of  Wolfe,  35. 

TAX. 

1.  Foreign  bank  stock  owned  by  deceased  non-resident  —  agreement  of  foreign 
legatees  for  private  sMement  of  estate  —  when  such  agreement  continues 
executors  ana  trustees  in  their  representative  capacity  —  when  shares  ofstock 
which  vtHI  go  to  deceased  nonrresident  legatee  not  taxable  in  this  State,  Where 
the  legatees  of  a  testator  who  died  a  resident  of  a  forei^  State,  who  are 
themselves  non-residents,  entered  into  an  agreement  with  the  executors 
and  testamentary  trustees  wherein  it  was  recited  in  substance  that  a  private 
settlement  of  the  estate  was  preferred  to  a  judicial  settlement  thereof,  and 
that  the  executors  and  trustees  should  set  aside  securities  to  pay  annuities 
"  in  accordance  with  the  terms  of  said  will,"  and  should  form  the  trust 
estate  thereby  created  and  should  convert  the  assets  of  the  estate  into 
money  or  otherwise  manage  the  same  so  that  ultimately  a  division  could 
be  made  among  the  residuary  legatees  as  the  condition  of  the  estate  would 
warrant,  and  that  the  trustees  who  held  sundry  securities  of  a  character 
which  mi^ht  not  be  approved  by  the  court  or  authorized  by  law  as  invest- 
ments, might  retain  such  securities  as  in  their  judgment  they  might  deem 
for  the  interest  of  the  estate  and  to  invest  or  reinvest  the  proceeds  of  such 
securities  and  should  not  be  liable  for  any  loss  or  depreciation  which  might 
occur  unless  from  their  fraudulent  misconduct  or  default,  etc.,  and  the 
trustees,  holding  stock  of  a  national  bank  in  this  State  upon  which  they 
paid  a  transfer  tax,  sold  the  same  and  subsequently  bought  similar  stock 
of  the  same  bank  which  they  held  as  assets  of  the  estate,  the  proportionate 
share  of  the  value  of  said  stock  or  the  amount  thereof  which  mi^ht  be 
distributed  to  one  of  the  residuary  legatees  is  not  subject  to  a  traneler  tax 
in  this  State  on  the  death  of  said  non-resident  legatee.  This,  because 
under  the  agreement  the  executors  and  trustees  continued  to  hold  the 
estate  as  representatives  of  the  testator  and  not  as  agents  of  the  legatees, 
and  the  share  of  said  stock  which  would  go  to  the  legatee  was  a  mere  chose 
in  action  in  favor  of  one  non-resident  against  another  and  is  not  taxable 
in  this  State. 

Said  stock  is  not  subject  to  taxation  although  the  executors  of  the  testator 
now  propose  to  make  a  distribution  among  the  legatees  in  specie  instead 
of  selling  the  stock  and  distributing  the  proceeds.     Matter  of  Phelps,  82. 
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2.  Tdegrapka  and  tdephanes  —  taxation  of  franchise  of  tdegraph  company 
incorporcUed  under  chapter  265  of  the  Laws  of  1848,  as  amended  —  ejfed 
of  granting  of  evbaeqiient  license  to  said  company  under  Post  Roads  Act  — 
enforcement  of  collection  of  tax.  The  right  granted  by  the  State  to  a  telegraph 
company  inoorporated  tinder  chapter  265  of  the  Laws  of  1848,  as  amended, 
to  occu^  the  streets  and  navl^ble  waters  within  the  limits  of  the  city 
of  New  York,  constitutes  a  special  franchise  taxable  as  real  property  under 
the  Tax  Law. 

A  license  given  to  said  company  imder  the  Federal  Post  Roa.ds  Act  to 
use  the  facifities  which  had  been  granted  by  the  State,  and  giving  the 
further  right  to  extend  such  facilities  upon  the  post  roads  in  other  States, 
gave  to  said  company  no  property  rights  in  the  streets  and  did  not  destroy 
the  special  franchise  granted  by  the  State,  but  supplemented  it,  and, 
therefbre,  did  not  affect  the  right  of  the  State  to  tax  said  franchise. 

The  enforcement  of  the  tax  on  such  a  special  franchise,  pursuant  to 
section  306  of  the  Tax  Law  by  sequestration  or  by  action  at  law,  will  not 
violate  the  Post  Roads  Act.  People  ex  ret.  Postal  Tel.-C.  Co,  v.  Bd.  Tax 
Comrs,,  777. 

Transfer  tax  on  transfers  by  deed  in  execution  of  power  of  appointment 
See  Will,  2. 

TSLEOBAPHS  AND  TSLXPHONES. 

Failure  of  telegraph  company  to  forward  message  —  refusal  of  sender  to 
tender  exact  amount  of  charges.  A  plaintiff  is  not  entitled  to  recover  damages 
for  the  failure  of  the  defendant  telegraph  company  to  forward  a  telegram 
respecting  the  place  where  the  plaintiff's  mail  was  to  be  sent,  where  it  appears 
that  the  plaintiff,  having  in  cnange  the  exact  cost  of  the  telegram,  infused 
to  pay  the  same  over  because  one  of  the  coins  was  a  Columbian  half  dollar 
which  had  a  premium  value  to  collectors  of  five  or  ten  cents,  but  insisted  on 
the  defendant's  agent  changing  a  five-dollar  bill  which  the  agent  refused 
to  do. 

The  plaintiff  cannot  recover  the  amount  of  his  hotel  bill  at  a  certain  dty, 
where  it  is  conceded  that  he  intended  to  stay  there,  at  least  part  of  a  diy 
in  any  event.     Dole  v.  Western   Union  Telegraph  Co,,  292. 

Validity  of  incorporation  as  telegraph  company  —  collateral  attack. 
See  CoBPORATioN,  5. 

Taxation  of  franchise  of  telegraph  company. 
See  Tax,  2. 

TITLE. 

See  Real  Property. 

TORT. 

See  Conversion. 

See  False  Imprisonment 

See  Fraud. 

See  Libel. 

TRESPASS. 

Jurisdiction  of  equity  to  restrain  trespass  —  when  mandatory  ir^unction 
granted  —  object  of  proceedings  in  civU  courts.  The  unquestioned  jurisdiction 
of  eouity  to  restram  a  trespass  is  sparingly  used  and  the  trespass  alone  is 
insufficient  to  invoke  it. 

If  a  trespass  consists  of  a  structure  or  of  materials  so  placed  on  the  land 
that  relief  cannot  be  had  by  execution  on  a  judgment  in  ejectment,  and 
the  injury  is  irreparable  and  cannot  be  compensated  in  damages  except 
through  multiplicity  of  actions,  it  may  be  restrained  by  mandatory  injunction. 

The  rule  that  only  in  cases  where  the  remedy  at  law  b  inadequate  will 
equity  interfere,  has  lost  none  of  its  vigor. 

Although  defendants  have  wiQfully  and  wantonly  entered  on  plaintiff's 
land  and  taken  therefrom  a  Quantity  of  cement  sand  and  filled  in  the  excava- 
tion with  stones,  garbage,  ashes,  refuse  and  other  materials,  they  shotdd  not 
be  required  by  a  mandatory  injunction  to  remove  the  sand  and  refill  the 
excavation  with  the  same  sand  or  sand  of  equal  quality,  where  it  appean 
that  the  sand  removed  is  worth  only  ^25,  for  the  value  of  which  the  plain- 
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tiff  had  a  complete  reme^  at  law;  that  oomplianoe  with  the  injunction  will 
cost  the  defendant  over  13,000  or  about  the  value  of  the  lots,  and  that  the 
return  of  the  sand  will  not  be  of  substantial  value  to  the  plaint. 

The  object  of  proceedings  in  the  civil  courts,  except  in  cases  where  punitive 
damaffes  are  allowed,  is  not  punishment  of  the  defendant,  but  redress  for 
the  plaintiff.  The  remedy  snould,  therefore,  be  so  shaped  that  there  is 
some  reasonable  relation  between  the  burden  placed  on  the  defendant* 
and  the  benefit  to  iJie  plaintiff.     Donovan  v.  Kitsena  Park  Corporation^  737. 

Removing  employee's  goods.    Lamb  v.  Cheney  A  Son,  960. 

TBIAL. 

1.  Action  hy  ciHxen  and  resident  of  Germany  against  citizen  of  United 
States  —  continuation  of  action  by  personal  representatives  of  deceasedptaintiff 

—  abatement  —  suspension  of  Statute  of  Limitations  during  war.  Wnere,  m 
an  action  commenced  on  May  12,  1914,  by  a  citizen  and  resident  of  the 
German  Empire  against  a  citizen  of  the  United  States  residing  in  Chicaeo, 
upon  a  cause  of  action  arising  in  said  city,  jurisdiction  was  obtained  by 
attaching  a  daim  of  the  defendant  against  a  domestic  corporation  havinfi[ 
its  place  of  business  in  the  county  of  New  York,  and  the  defendant  appeared 
and  answered,  and  a  reply  was  served  on  October  first,  and  the  cause  of 
action  placed  on  the  calendar  for  trial,  where  it  still  remains,  and  it  appears 
that  the  plaintiff  died  in  Germany  in  July,  1915;  that  no  application  has  been 
made  to  substitute  personal  representatives  to  prosecute  the  action;  that 
plaintiff  did  not  write  for  the  documents  necessary  to  apply  for  ancilliuy 
letters  or  to  enable  personal  representatives  to  be  substituted  as  parties 
plaintiff  until  more  than  sixteen  months  after  the  plaintiff's  death,  ne  has 
failed  to  show  the  diligence  which  should  be  exercised,  and  an  order  should 
be  granted  that  the  action  abate  unless  it  be  continued  by  the  personal 
representatives  of  the  deceased  within  one  year. 

The  fact  that  the  defendant  has  given  a  bond  does  not  affect  the  circum- 
stances as  he  is  put  to  unnecessary  expense  by  the  continued  delay. 

The  abatement  of  the  action  will  not  deprive  the  personal  representatives 
of  ability  to  prosecute  the  same  after  the  war  is  over,  if  they  are  so  advised. 

The  Statute  of  Limitations  is  suspended  during  the  war  as  between  the 
citizens  of  belligerent  powers. 

The  fact  that  the  action  cannot  be  prosecuted  during  the  period  of  the 
war  is  no  reason  why  the  personal  representatives  of  the  plaintiff  cdiould 
not  demonstrate  their  intention  of  prosecuting  it  as  soon  as  possible.  Farenr- 
hoUz  v«  Meinshausen,  474. 

2.  Place  of  trial  —  rule  as  to  residence  of  railroad  companies  not  applicable 
to  other  domestic  corporations  —  change  of  place  of  trial.  The  rule  tnat  rail- 
road companies  are  deemed  to  reside  in  each  of  the  counties  through  which 
their  roads  run,  within  the  meaning  of  section  984  of  the  Code  of  Civil 
Procedure  relating  to  the  place  of  trial  of  an  action,  does  not  apply  to  other 
domestic  corporations  having  a  principal  office  as  fixed  in  theur  certificates 
of  incorporation,  and  branch  offices  in  other  coimties  where  they  transact 
a  part  of  their  business. 

Motion  to  chanfi'e  place  of  trial  to  county  where  defendant  resides  granted 
ux>on  the  ground  that  neither  the  plaintiff  corporation  nor  defendant  resided 
in  the  county  where  the  venue  was  laid  at  the  time  of  the  commencement 
of  the  action.     General  Baking  Co.  v.  DanieU,  501. 

3.  Erroneous  direction  of  verdict  upon  the  merits  for  defendant  —  evidence 

—  admissions  —  admissibility  against  defendant  of  copy  of  judgment  roll  in 
prior  action  —  action  upon  agreement  for  discharge  of  all  collateral  -=-  evidence 
as  to  position  and  duties  of  representative  of  aefendant  who  executed  said 
agreement.  A  direction  of  a  verdict  in  favor  of  the  defendiwt  upon  the 
merits  is  erroneous  where  there  is  no  evidence  to  establish  such  right  of  the 
defendant. 

An  answer  produced  from  the  judgment  roll  in  a  prior  action  against  a 
defendant  corporation  is  admissible  as  an  admission  against  it  and  the 
officer  who  verified  the  same,  although  it  was  a  copy. 

In  an  action  against  a  surety  company  under  an  agreement  for  the  dischaige 
of  collateral  deposited  as  security  for  a  bond,  it  is  error  to  refuse  to  allow 
the  plaintiff  to  show  that  the  person  who  executed  the  agreement  for  the 
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defendant  had  a  desk  in  its  office,  what  names  were  on  the  door  of  the  room 

and  what  duties  said  person  performed.     Crombie  v.  lUiruris  Surety  Co.^  7S7. 

4.  DUHnctian  between  aubatantial  and  hamUeae  error  —  when  failure  to 
ob9erve  legal  rtUee  wiU  not  vitiate  trial  —  when  exdueion  of  teetimony  harmleee 
—  criminal  procedure  —  when  district  attorney  exceeds  rights  in  opening  addrees 
to  jury  —  evidence  —  remark  of  bystander  as  part  of  res  gestcB,  The  dmdine 
line  between  substantial  error  which  calls  for  a  reversal  of  a  judgment  dt 
conviction  in  a  criminal  action  and  such  error  as  may  be  disregarded, 
depends  in  laree  measure  upon  the  conviction  in  the  minds  of  the  review- 


ing  judges  of  the  defendant  s  guilt. 
If * 


from  the  evidence  in  the  criminal  action  the  defendant's  guilt  dearly 
appears,  a  failure  to  strictly  adhere  to  legal  rules  will  not  vitiate  the  crime. 

While  upon  a  trial  for  homicide  a  Question  to  the  very  young  son  of  the 
victim,  who  witnessed  the  murder,  wny  he  had  not  tola  the  policeman  at 
the  arrest  of  the  defendant  that  he  was  the  man  who  shot  his  father*  was 
proper,  yet  in  view  of  the  natural  fear  in  the  minds  of  young  children  of  the 
officers  of  the  law,  his  failure  to  tell  the  policeinan  is  so  immaterial  as  to  be 
negligible  and  the  exclusion  of  the  testimony  is  harmless. 

A  district  attorney  exceeds  his  rights  when  in  his  opening  he  states  matter 
as  proof  of  a  motive  in  defendant  to  commit  the  crime  charged,  which 
he  cannot  prove,  cross-examines  defendant  on  ooUateral  issues  to  an  undue 
extent,  ana  on  issues  entirely  irrelevant  to  the  question  of  defendant's  ^mlt 
of  the  crime  for  which  he  was  on  trial;  but  such  acts  are  not  prejudicial 
error  calling  for  the  reversal  of  a  judgment  of  conviction,  where  the  jury 
was  instructed  that  no  motive  for  the  crime  had  been  i)roved. 

Evidence  of  the  remark  of  a  b:fstander  that  he,  meaning  defendant,  '*  ran 
over  Houston  street "  was  adnussible  as  part  of  the  res  gesta,  the  crime 
and  the  immediate  flight  being  necessarily  linked  together.  People  v. 
De  Simons,  840. 

Suit  to  reform  lease  —  burden  of  proof. 
See  Equitt. 

Reopening  case  —  proof  must  follow  pleadings. 
See  LiBNS,  1. 

Malicious  prosecution  —  probable  cause  for  court. 
See  Malicious  Prosecution,  1. 

Action  for  personal  injuries  —  challenge  of  juror. 
See  Nbgugsncb,  12. 

Indefinite  postponement  because  witness  is  in  Germany. 
iSee  Practice,  4. 

TRUST. 

1.  Individtuxl  liability  of  trustee  in  control  of  tenement  house  for  negligenee 
in  making  repairs.  A  p^son  who,  as  trustee  of  a  tenement  house,  causes 
the  stairways  to  be  improperly  and  negligentiy  repaired  and  then  lets  that 
condition  grow  into  a  further  defect  whereby  a  tenant  is  iniured,  is  not  shielded 
from  personal  liability  by  reason  of  his  trusteeship.  Although  his  oppor- 
tunity to  do  such  things  came  from  his  trusteeship,  his  negligent  doing  was 
an  individual  misfeasance,  giving  a  cause  of  action  against  him  personally. 
Trani  v.  Gerard,  387. 

2.  Application  and  limitation  of  rule  that  corpus  of  trust  is  to  he  maintained 
unimpaired  —  apportionment  of  proceeds  of  sale  of  right  of  trustees  hotding 
stock  to  purchase  increased  capital  stock  between  principal  and  income  — 
consent  by  beneficiary  to  tlie  borrowing  of  money  by  trustees  —  election.  The 
rule  in  Matter  of  Osborne  (209  N.  Y.  450),  that  the  principal  of  a  trust 
invested  in  corporate  stock  is  to  be  maintained  unimpab^ed  and  the  remainder 
awarded  to  the  life  beneficiaries,  is  intended  to  be  applied  in  a  case  where  the 
surplus  of  the  corporation  or  some  part  thereof  is  distributed  bv  dividends 
in  cash  or  stock,  or  where  in  lic[uidation  of  the  corporation's  business  its 
assets  are  sold  and  the  proceeds  distributed  among  the  stockholders,  or  whone 
the  corporation  purchases  the  stock  from  the  trustees,  thereby  in  effect 
causing  a  partial  liquidation  of  the  assets. 
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TBUST  —  Continued. 

Said  role  should  be  limited  to  those  cases  in  whioh  there  is  such  a  distri- 
bution of  surplus. 

The  reason  for  the  rule  is  that  the  surplus  of  the  corporation  represents 
accumulated  income. 

New  shares  of  stock  purchased  by  trustees  in  the  exercise  of  subscription 
rights  given  to  the  stockholders  and  the  proceeds  of  the  sale  of  such  sub- 
scription rights  are  capital  of  the  trust  estate  to  which  the  life  beneficiary 
is  not  entitied.     There  is  no  distribution  of  surplus  in  such  a  case. 

Hence,  where  a  corporation  increases  its  capital  stock  and  gives  its  stock- 
holders of  record  the  right  to  subscribe  for  the  new  stock  at  par  ratably 
in  proportion  to  their  holdings,  but  such  rights  are  not  accompanied  by  any 
casn  or  stock  dividend,  trustees  holding  stock  of  said  corporation  in  trust, 
who  did  not  exercise  the  right  to  subscribe  for  the  increased  stock  but  sold 
said  rights,  properly  credited  the  sum  realized  to  the  principal  of  the  trust. 

A  beneficiarv,  who  objected  to  a  sale  of  sufficient  stock  held  in  trust  for 
the  purpose  of  passing  a  legacy  and  expenses  of  administration  and  con- 
sented to  the  trustees  borrowing  the  sum  required,  is  not  entitled  to  object 
to  the  accoimt  of  the  trustees  upon  the  ground  that  her  income  has  been 
thereby  diminished  to  the  advantage  of  the  principal,  she  having  made 
an  election  which  she  cannot  withdraw.    Baker  v.  Thompson,  469. 

Testamentary  trust  —  apportionment  of  stocks  of  Standard  Oil  subsidiaries 
between  capital  and  income. 

See  Db  cedent's  Estate,  7. 

Suit  to  impress  trust  and  for  an  accounting. 
See  Deposition. 

Creation  of  trust  without  words  of  gift  to  trustees. 
See  Will,  1. 

Action  by  remaanderman  for  waste. 
See  Will,  3. 

Suspending  power  of  alienation. 
See  Will,  4,  5. 

When  corporate  stock  constitutes  part  of  corpus  rather  than  income. 
See  Will,  7. 

UNITED  STATES. 

[For  tables  of  sections  of  the  United  States  Constitution  imd  Statutes 
cited  and  construed  in  this  volume,  see  ante,  p.  Ixxv  and  p.  Ixxvi.] 

VENDOR  AND  PURCHASER. 

Suit  for  reformaOon  of  contract  to  exchange  properties  and  for  specific  per^ 
formance  —  evidence  —  notice  of  restrictions  uvon  property  —  principal  and 
agent  —  wfien  knowledge  of  agent  not  imputdble  to  principal.  In  a  suit  to 
reform  a  contract  for  the  exchange  of  properties  made  between  the  plaintiff 
and  the  defendant,  and  for  the  specific  performance  of  the  contract  as 
reformed,  it  appeared  that  the  parties  were  to  give  frill  covenant  deeds. 
It  was  claimed  by  the  defendant  that  there  were  restrictions  upon  the 
plaintiffs  property  so  that  it  could  not  give  a  full  covenant  deed,  out  the 
plaintiff  claimied  that  the  parties  had  knowledge  of  these  restrictions  at  the 
time  the  contract  was  made,  and  by  inadvertence  they  were  not  included 
therein.  The  alleged  restrictions  consisted  of  a  covenant  that  all  the  build- 
ings on  plaintiff's  lots  should  set  back  twenty-five  feet,  and  that  no  building 
should  be  erected  to  cost  less  than  a  certain  amount. 

Held,  on  all  the  evidence,  that  it  is  inconceivable  that  if  said  restrictions 
existed  and  the  facts  were  known  to  the  plaintiff  and  its  attorneys,  the 
contract  could  have  been  drawn  by  counsel  providing  for  a  full  covenant 
deed  without  excepting  said  restrictions;  that,  therefore,  a  judgment  dis- 
missing the  compliant  upon  the  merits  should  be  afiSrmed. 

The  fact  that  defendant's  agent  saw  plaintiff's  property  before  the  contract 
was  made,  and  that  the  lots  were  uniiorm  in  size  and  the  buildings  thereon 
a  uniform  distance  from  the  road  was  not  notice  to  the  defendant  of  the 
restrictions  upon  the  lots,  neither  was  the  knowledge  of  the  broker,  who 
represented  both  parties,  imputable  to  the  defendant. 

Actual  intention  can  only  be  judged  by  actual  knowledge,  not  by  con- 
structive knowledge. 
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VENDOR  AND  PUBCHA8ER—  ConHnued. 

Where  notioe  is  a  retovant  fact,  it  oannot  be  imputed  to  the  defendant 
for  the  purpose  of  asoertaining  what  in  fact  was  the  intention  ol  die  defendant 
at  the  time  the  oontraot  was  made. 

As  the  complaint  oharees  knowledge  of  the  restrictions,  and  an  intent 
to  provide  for  them  in  the  contract,  and  asks  for  a  reformation  to  that 
extent,  and  includes  no  offer  to  make  compensation  for  the  defects,  the 
judgment  oannot  be  reversed  on  the  ground  that  the  defects  haire  beeo 
waived  and  specific  performance  can  be  decreed  with  compensation,  ^^'nn 
Realty  Carp.  v.  Charter  CanetrucHon  Co.,  610. 

Deed  —  breach  of  condition  subsequent  —  reentry. 
See  Highway. 

Breach  of  agreement  to  convey  land  —  counterclaim. 
See  PuDADiNG,  4. 

Broker's  action  for  commission  —  failure  to  show  purchaser  was  wiDiog 
and  able  to  perform. 

See  Principal  and  Agidnt,  1. 

Broker's    action    for   commissions   on    sale  —  evidence    not    justifying 
recovery. 

See  Principal  and  Aobnt,  2. 

VILLAGE. 

Enjoining  village  from  polluting  water. 

See  Watbr  and  W  atbrcoursbs,  2. 

WAIVER. 

Irregularity  on  triaL 
See  Crims,  4. 

WATER  AND  WATERCOURSES. 

1.  Rights  in  land  under  New  York  hay  —  navigation  within  bulkhead  line  — 
right  of  owner  to  fiU  in  land  under  water  —  privately  owned  land  under  public 
water  subject  to  navigation  and  to  the  municipal  law  —  authority  of  commtssiono' 
of  docks  to  authorize  construction  of  temporary  structures  at  request  of  Federal 
.  aovemment  —  injunction.  An  owner  or  land  under  water  extending:  into 
New  York  bay  has  the  right  to  build  a  pier  in  front  of  its  upland,  but  tbrou^ 
its  private  ownership  has  no  right  to  lateral  waters  over  the  land  of  adjaoent 
proprietors. 

Its  private  right  of  use  is  limited  to  the  front  of  its  shore  or  its  extension 
into  public  waters.  Whatever  right  it  has  to  participate  in  public  waters 
is  subject  to  the  vicissitudes  of  public  regulation. 

Navigation  within  the  bulkhead  Hne  in  New  York  bay  mav  continue  only 
to  such  time  as  the  littoral  owner  avails  itself  of  the  right  to  nil  in  its  land  to 
the  bulkhead  line. 

An  owner  of  land  under  New  York  bav  has  no  right  to  enjoin  an  owner  of 
lateral  waters  from  filling  into  the  old  bulkhead  line,  nor  to  enjoin  the 
construction  of  basins  therein  for  the  harborage  of  vessels  to  meet  the 
present  national  exigencies  due  to  the  war. 

Section  819  of  the  Greater  New  York  charter  gives  the  commissioner  of 
docks  specific  power  to  change  pier  head  lines  in  specified  places,  but  no 
general  authonty  is  conferred  upon  him  to  change  bulkhead  Unes,  even 
temporarily. 

With  the  approval  of  the  sinking  fund  commission,  the  commissioner  of 
docks  can  even  change  bulkhead  Unes,  and  where  there  has  been  accordingly 
concerted  a  plan  that  takes  away  from  a  littoral  owner  some  600  feet  of  the 
land  that  since  1867  could  have  been  filled  in  by  said  owner  or  its  predecessor, 
and  the  proposal  is  to  confine  the  temporary  structures  within  the  old 
bulkhead  to  aid  in  meeting  the  nation's  greatest  exigency  with  aJl  of  the 
waters  from  the  old  bulkhead  line  unincumbered,  a  temj>orary  injunction 
should  not  be  granted  in  the  absence  of  full  proof  of  legal  mjury  to  a  littoral 
owner. 

Privately  owned  land  under  public  waters  is  subject  to  the  navigation  of 
vessels  over  it,  but  oannot  be  appropriated  by  others  to  enlarge  the  berths 
at  private  piers. 
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WATIR  AND  WATS&C0ITR8XS  —  CorUinued, 

Whether  public  waters  are  within  bays  or  the  three-mile  limit  on  the  open 
sea,  they  are  subject  to  the  municipal  law  within  the  exercised  paramount 
right  of  Congress  to  regulate  commerce,  and  the  State,  through  the  Legis- 
lature within  such  limitation  may  confer  an  exclusive  privilege  in  tide  waters 
or  authorize  a  use  inconsistent  with  the  public  right. 

The  commissioner  of  docks  vested  by  the  State  with  the  control  and  govern- 
ment of  waters  under  New  York  bay,  being  asked  by  the  Federal  govern- 
ment to  provide  a  basin  for  the  protection  of  neutral  vessels,  may  authorize 
temporary  structures  within  a  limited  area  for  such  purpose,  although 
the  slip  spaces  previously  given  to  an  adjoining  owner  on  either  side  of 
its  pier  by  the  sinking  fund  commission  are  thereby  encroached  upon^  it 
apjpearing,  however,  mat  such  owner  will  suffer  no  infringement  of  its 
private  rights  or  property.  Consumers  Coal  <fc  Ice  Co.  v.  CHy  of  New 
York,  388. 

2.  Suit  to  enioin  mUagefrom  polluting  water,  running  in  oven  ditches  through 
pUnntijBT^  land,  by  inirodiuAion  of  sewage  therein,  and  from  catuting  said 
ditches  to  overflow  —  open  ditches  may  constitute  watercourses  to  which  rights 
of  riparian  owners  aUach  —  right  to  discharge  surface  water  —  poUuHon  of 
fresh  woJLer  streams.  In  a  suit  to  enJoin  a  village  from  jpolluting  water 
running  in  open  ditches  through  the  plaintiffs'  faxm  by  the  introduction  of 
sewage  therem  and  from  collecting  from  its  paved  streets  through  its  sewer 
system  water  and  sewage  in  such  quantities  as  to  overflow  the  plaintiffs'  land 
under  cultivation,  and  to  recover  damages,  it  appeared  that  part  of  the 
plaintiffs'  farm  consisted  of  low  land,  which  had  been  wet  and  swampy,  and 
was  drained  bv  open  ditches  which  had  existed  as  such  for  many  years, 
and  that  the  defendant's  sewer  system  opened  into  these  ditches. 

Held,  on  all  the  evidence,  that  the  main  ditch  through  plaintiffs'  land 
overflowed  its  banks  and  injured  the  plaintiffs'  crops  owing  to  the  fact 
that  the  defendant,  through  its  sewer  ^stem,  overtaxed  the  capacity  of 
the  ditch; 

That  the  defendant  permits  sewage  to  pollute  the  waters  passing  through 
the  plaintiffs'  lands,  which  should  not  be  permitted  to  continue; 

Tnat  a  jud^ent  dismissing  the  complaint  on  the  merits  should  be  reversed 
and  a  new  trial  granted. 

Open  ditches  constructed  to  drain  low  lands  and  used  for  many  years  for 
such  purpose  become  watercourses,  and  the  owners  of  the  land  through 
which  they  run  are  entitled  to  the  same  benefits  and  are  subject  to  the 
same  burdens  as  attach  to  riparian  owners  on  ordinary  watercourses. 

Such  riparian  owners  are  obligated  to  keep  free  and  unobstructed  the 
watercourses  through  their  lands. 

Surface  waters  may  be  collected  and  discharged  in  such  a  watercourse, 
but  not  in  such  quantities  as  to  overflow  the  banks. 

Fresh  water  streams  may  not  be  polluted.  The  right  to  pollute  such 
streams  may  not  be  acquired  by  prescription  or  lapse  of  time.  Lumley  v. 
ViUage  of  Hamburg,  441. 

WILL. 

1.  Gift  with  suhsequeni  provision  postponing  time  of  enjoyment  —  creation 
of  trust  vnthout  words  of  gift  to  trustees  —  power  in  trust  unth  power  of  sale. 
Where  a  testator,  having  given  his  wife  one-third  of  the  income  of  his  estate 
for  life,  gave  all  his  real  and  personal  propertv  to  his  son,  save  the  reserva- 
tion of  income  made  to  the  wife,  but  in  a  subsequent  clause  provided  that 
the  son,  on  reaching  his  majority,  should  receive  $10^000  from  the  estate 
to  start  in  business,  together  with  two-thirds  of  the  mcome,  and  that  on 
attaining  the  age  of  twenty-eight  years  he  should  receive  the  rest  of  the 
property  and  its  increase  upon  adequately  securing  the  income  of  the  widow, 
the  latter  clause  postponing  the  gift  of  the  whole  estate  to  the  son  is  not 
invalid  or  ineffective  on  the  theory  that  it  was  an  attempt  to  cut  down  the 
previous  absolute  gift  to  the  son.  The  latter  clause  does  not  cut  down  the 
son's  estate,  but  merely  postpones  the  time  when  he  shall  be  entitled  to  pos- 
session of  the  property. 

Where  the  testator  appointed  his  wife  and  another  i>er8on  as  executrix 
and  executor  of  the  will  and  appointed  them  trustees  to  carry  into  c^ect 
the  provisions  of  the  will  and  endowed  them  with  a  power  of  sale,  a  valid 
trust  is  created,  although  the  estate  was  not  in  terms  given  to  the  executors 
in  trust.    The  devise  to  the  executors  is  implied. 
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WILL  —  ConUnued. 

Even  if  such  will  were  oonstrued  as  creaUng  the  power  in  trust  instead 
of  a  tnist  estate  the  result  would  be  the  same  as  the  ezeoutors  were  given 
a  i)Ower  of  sale.     Marss  v.  AUin,  79. 

2.  Construction  —  vested  remainder  —  tax  —  tranrfer  tax  on  trantfen  by 
deed  in  execution  of  power  of  av^ntment.  Where  a  testator  who  died  in 
1876  devised  certain  lands  to  nis  son  for  life,  with  authority  to  appcHnt 
said  lands  among  his  issue  or  his  sisters  by  deed  or  will,  and,  in  case  the 
son  should  leave  no  valid  appointment  or  issue,  devised  the  lands  to  hk 
sisters,  the  sisters  had  a  vested  interest,  which  is  not  subject  to  a  tranafer 
tax. 

Transfers  by  deeds  executed  three  years  prior  to  the  death  of  the  mmtor 
in  pursuance  of  a  power  of  appointment  in  the  will  of  his  father  who  died 
before  any  statute  in  this  State  imposed  an  inheritance  or  transfer  tax,  are 
not  subject  to  a  transfer  tax. 

Such  transfers,  not  being  de^ndent  on  or  connected  with  death,  are  clearly 
without  the  legislative  intention,  and  beyond  the  purview  of  the  statute. 
MaUer  of  WenSd,  126. 

3.  Law  of  State  of  New  Jersey  —  v}hen  grandson  of  testator  takes  iniere^ 
which  vnll  support  action  for  waste  CMainst  life  tenant — forrn  and  amount  of 
bond  —  costs.  A  w^  placed  the  residuary  estate  in  trust  with  the  direetion 
that  one-third  of  the  mcome  be  paid  to  the  widow  and  the  residue  in  equal 
portions  to  the  testator's  children  with  power  in  the  widow,  while  livii^,  to 
receive  and  apply  the  share  of  a  minor  child  to  his  maintenance  and  ecmca- 
tion.  It  was  provided  that  in  case  of  the  widow's  death  before  the  division 
of  tiie  property  the  entire  net  income  was  to  be  paid  in  equal  portions  to 
the  children  for  support  and  education  until  the  youngest  reached  majority, 
at  which  time  the  residuary  estate  was  to  be  divided  into  three  parte,  one 
transferred  to  the  widow  in  trust  for  herself  and  children  for  life,  the  remain- 
ing two-thirds  to  be  transferred  to  the  children  equally,  the  issue  of  any 
deceased  child  to  take  the  parent's  share  per  stirpes.  It  was  then  provided 
that  in  case  the  widow  died  before  the  time  for  division,  the  trustee  should 
then  divide  the  whole  estate  equally  among  the  children,  the  issue  of  deceased 
children  to  take  their  parent  s  share  ^  stirpes.  It  was  further  provided 
that  if  the  widow  survived  the  first  division,  upon  her  subsequent  death,  the 
part  of  the  residue  estate  held  in  trust  for  her  should  go  to  the  children 
equally,  the  issue  of  a  deceased  child  to  take  per  stirpes. 

Held,  that  under  the  law  of  the  State  of  New  Jersey  by  which  the  wiU  is 
governed,  a  grandchild  of  the  testator,  whose  father  died  after  the  first 
division  of  the  estate,  had  such  an  interest  therein  as  entitles  him  to  maintain 
an  action  for  waste  aeainst  the  widow  who  is  still  surviving,  and  this 
irrespective  of  whether  nis  interest  is  indefeasible  or  not. 

In  such  action  for  waste  the  trustee  should  not  be  required  to  ^ve  a  bond 
to  secure  the  payment  of  a  fixed  sum  to  the  plaintiff,  nor  should  it  be  found 
that  a  fixed  sum  will  be  due;  the  bond  should  secure  the  plaintiff  against 
loss  for  such  sums  as  the  widow  has  wasted  or  may  hereafter  waste. 

The  costs  of  the  action  should  not  be  paid  out  of  the  estate  by  sale  of  assete 
or  otherwise,  but  should  be  charged  to  the  defendante  personally.  Smith  v. 
SmUh,  166. 

4.  Trust  —  suspension  of  power  of  alienation  —  when  codicil  extending 
trust  for  third  life  map  he  disregarded.  Where  the  general  scheme  <^  a  will 
contemplated  a  trust  for  the  lives  of  the  testator's  wne  and  daus'hter,  but  was 
subsequently  extended  bv  a  codicil  so  as  to  include  the  life  of  a  son-in-law 
if  he  survived  his  wife,  the  provision  for  the  son-in-law  may  be  disregarded 
in  so  far  as  it  extends  the  trust  for  the  third  life  in  violation  <^  the  statute, 
and  the  remainder  of  the  trust  declared  valid,  the  original  scheme  of  the  win 
being  thereby  left  intact.     Matter  of  Abbey,  395. 

5.  Construction  —  unlawful  suspension  of  power  of  alienoHon  for  period  of 
years  —  vesting  of  fee  in  heirs  as  tenants  in  common.  The  will  of  a  testetor, 
survived  by  his  widow  and  three  dau£[hters,  provided  that  the  widow  should 
receive  a  certain  annuitv  during  life  in  lieu  of  dower,  and  that  the  residue 
of  the  income  be  divided  equally  between  his  three  children,  and  that  m  the 
event  of  the  death  of  "  either  *  of  them  "  their  share  to  go  to  the  children 
surviving,  if  they  have  no  issue,  the  share  to  go  to  my  own  children  sur;^ 
viving  or  to  their  surviving  children,  to  be  shared  equally  between  them. 
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It  was  further  provided  that  his  estate  "  shall  not  be  divided  untd  25  yean 
from  date  of  wiU,  providing:  my  wife  Clara  is  not  living.**  He  further  directed 
'*  that  if  any  of  my  said  children  shall  die  childless  her  share  of  the  estate 
shall  be  equally  divided  between  my  surviving  children,  or  their  respective 
heirs."    Provisions  of  the  will  examined,  and 

Hdd,  that  the  on^  provision  with  respect  to  the  disposition  ci  the  income 
of  the  estate  is  during  the  life  of  the  wife  of  the  testator; 

That  other  provisions  by  which  the  testator  attempted  to  suspend  the 
division  of  his  estate  for  the  period  of  twentv-five  years  unlawfully  sus- 
pended the  power  of  alienation,  and  are  invalid; 

That  the  fee  vested  absolutely  in  the  three  daughters  as  tenants  in  common 
at  the  death  of  the  widow.     Goldamith  v.  HaakSl^  510. 

6.  Will  —  probate  —  "  examinaHan  "  of  aubscribing  wUneatea  —  reason 
for  admiUing  wM  to  probate  earUrary  to  testimony  of  subscribing  witnesses. 
Under  section  2611  of  the  Code  of  CSvil  Procedure,  providing  that  '*  Before 
a  written  will  is  admitted  to  probate,  two,  at  least,  of  the  subscribing  witnesses 
must  be  produced  and  examined;  if  so  many  are  within  the  State,  and  com- 
FNetent  and  able  to  testify,"  an  *'  examination  "  contemplates  such  a  par- 
ticular inquiry  into  the  facts  and  circumstances  surrounding  the  execution  as 
is  calculated  to  satisfy  the  surrogate  that  the  will  is  ([enuine,  and  that  it  was 
validly  executed.  Merelv  asking  a  witness  to  identify  his  signature  is  not  a 
sufficient  compliance  with  the  Code. 

The  mere  fact  that  such  witness  was  recalled  before  the  trial  was  concluded 
at  the  instance  of  a  special  guardian,  and  asked  certain  questions  which  had 
nothing  to  do  with  the  factum  of  the  will,  did  not  constitute  a  sufficient 
examination. 

Furthermore,  it  was  an  abuse  of  discretion  not  to  permit  said  witness  to 
be  recalled  for  cross-examination,  as  it  would  have  been  unjust  to  compel 
the  contestants  to  make  him  their  own  witness. . 

The  reason  for  providing  that  two  subscribing' witnesses  must  be  produced 
and  examined  before  a  will  is  admitted  to  probate  is  that  the  surrogate 
may  be  satisfied  by  proof  that  the  requirements  of  law  were  observed  in  the 
execution  and  jpublication  of  the  instrument. 

When  two  witnesses  are  available,  both  must  testify  to  the  publication 
of  the  will  by  the  testator,  and  that  they  signed  it  at  his  request,  although 
it  has  been  neld  that  not  every  fact  concerning  the  due  execution  of  tiae 
will  need  be  testified  to  by  each  witness. 

The  reason  for  permitting  a  will  to  be  admitted  contrary  to  the  testimony 
of  the  subscribing  witnesses,  where  the  court  is  satisfied  that  it  was  properly 
executed  is,  that  otherwise  a  premium  would  be  put  on  the  ''  holding  up 
of  an  estate  under  threat  by  the  witness  to  testify  against  due  execution. 
Matter  of  Huber,  635. 

7.  Testamentary  trust  —  when  corporate  stock  eonstUtUes  a  part  of  corjms 
of  trust  and  is  not  income.  At  the  creation  of  a  testamentary  trust  by  which 
testator  directed  that  certain  shares  of  the  stock  of  an  oil  company  should  be 
held  by  his  son  in  trust  for  testator's  widow,  all  of  the  stock  of  two  subsidiary 
companies  constituted  a  part  of  the  capital  of  the  oil  company  and  was 
delivered  by  it  to  its  stockholders  including  the  testamentary  trustee. 
Subsequently  the  pipe  line  property  of  the  subsidiary  companies  was  sold  for 
the  stock  of  other  companies  and  it  was  delivered  to  the  stockholders  of  the 
subsidiary  companies.  Hddj  that  such  of  said  stock  as  was  received  by  the 
testamentary  trustee  was  principal  belonging  to  the  corpus  of  the  trust 
fund  and  not  i>ayable  to  testator  s  widow.     Matter  of  Megrue,  747. 

8.  Latent  ambiguity  in  describing  beneficiary  —  parol  evidence  to  identify 
intended  legatee  —  costs  —  discretion  of  Surrogate's  Court.  Where  a  testator 
in  a  will  nastily  prepared  bequeathed  a  certain  sum  to  *'  Jennie  Spendey 
and  $5,000  to  Albert  Spendey,  the  children  of  my  brother  Martin  Spendey, 
and  it  appears  that  Jennie  Spendey  is  the  daughter  of  another  brother, 
William  Spendey,  and  had  lived  with  deceased  many  years,  and  that  the 
name  of  the  daughter  of  Martin  Spendey  is  Jane  Ida  Elizabeth  Victoria 
lioyd,  and  that  she  resides  in  Canada,  said  facts  show  a  latent  ambiguity, 
permitting  the  admission  of  parol  evidence  to  identify  the  intended  legatee. 

Although  costs  are  ordinarily  in  the  discretion  of  the  Surrogate's  Court, 
an  order,  imposing  full  trial  costs  on  a  niece  who  was  brought  in  by  citation 


Digitized  by 


Google 


1040  INDEX. 

WILL  —  Continued, 

and  appeared  and  contested  an  issue  which  had  arisen  through  haste  m 
makinff  and  executing  the  will,  will  be  modified  by  striking  out  said  ooeta. 
Matter  of  Van  Vli^79, 

Fraud  and  undue  influence.     Matter  of  Chapman,  881. 

WORKMEN'S  COMPXN8ATION  LAW. 

1.  Death  caueed  by  person  not  employer  —  elecHon  of  remedies  —  Worl^ 
men's  Compensation  Law,  section  29,  constrtied  —  undow  may  deet  for  miner 
child  —  suorogation  to  action  against  tcrongdoer  —  adminietration  not  esseniiaL 
Under  section  29  of  the  Workmen's  Compensation  Law  relating  to  an 
election  of  remedies  where  an  employee  is  killed  by  the  wrongful  act  of 
another  not  in  the  same  employ,  and  allowing  the  dependents  to  elect 
whether  to  take  compensation  from  the  employer  under  the  statute,  or  to 
pursue  the  remedy  against  the  wrongdoer,  and  providing  for  an  assignment 
of  the  claim  af:ainst  the  wrongdoer  if  the  dependents  elect  to  take  under  the 
statute,  the  widow  of  the  decedent  may  elect,  not  only  for  herself  but  for  her 
minor  child,  to  take  under  the  statute.     * 

When  she  has  so  elected  and  has  received  the  award  made  to  herself  and 
child,  the  employer  or  the  State,  as  the  case  may  be,  is  subrogated  to  the 
right  of  action  against  the  wrongdoer,  and  such  action  cannot  mereafter  be 
brought  on  behalf  of  said  dependents. 

The  above  rule  was  in  force  by  implication  even  before  section  29  was 
amended  by  chapter  622  of  the  Laws  of  1916,  so  as  to  give  in  express  terms 
to  a  parent  or  guardian  the  right  to  elect  for  a  minor. 

A  widow  need  not  have  been  appointed  administratrix  of  her  husband's 
estate  in  order  to  make  such  election  for  herself  and  child.  Hanke  v.  New 
York  Consolidated  R.  R.  Co,,  53. 

2.  Jurisdiction  of  State  Industrial.  Commission  to  make  award  for  medical 
services  pmd  by  employee —r  request  to  employer  to  furnish  medical  services 
prerequisite  to  vcdidity  of  daim  by  employee  therefor.  The  State  Industrial 
Commission  has  jurisdiction  under  the  Worlanen's .  Compensation  Law 
to  make  an  award  to  an  injured  employee  for  a  payment  by  him  for  medical 
services  rendered  to  him  within  sixty  days  after  an  injury  sustained  in  the 
service  of  his  employer. 

It  is  only  where  the  employer  fails  to  provide  a  physician  after  a  request 
by  the  employee  that  the  latter  may  employ  a  physician  at  the  expense  of 
his  employer. 

Under  section  13  of  the  Workmen's  Compensation  Law,  a  request  to  the 
employer  to  furnish  medical  services  is  a  prerequisite  to  the  validity  of 
a  claim  by  the  employee  therefor.     Goldflam  v.  Kaeemier  <£  Uhl,  Inc.,  140. 

3.  Death  of  employee  from  heart  trouble  resulting  from  lifting  of  heavy 
weight  —  etnaence  favoring  presumption  of  validity  of  claim  —  notice  of  injury 
—  exctise  for  failure  to  serve  notice  —  time  of  service.  The  Industrial  (Jom- 
mission  is  justified  in  finding  that  claimant  s  husband  while  lifting  a  heavy 
weight  in  the  course  of  his  employment,  suffered  a  strain  which  caused  a 
dilatation  of  the  heart  muscle,  resulting  in  his  deatJb,  where  a  fellow-workman 
testified  in  effect  that  the  deceased  after  lifting  the  heavy  weight  stopped 
work  and  said  that  he  "  had  a  pain,"  and  on  the  following  day  a  physician 
diagnosed  his  trouble  as  heart  omculty,  and  his  wife  testified  that  he  never 
complained  of  illness  before,  for  the  evidence  favors  the  presumption  of  the 
valioity  of  the  claim  created  by  section  21  of  the  Workmen's  Compensation 
Law. 

The  fact  that  a  factory  superintendent  heard  of  an  accident  within  ten 
days  is  insufficient  to  excuse  tne  failure  of  the  employee  to  serve  the  written 
notice  of  injury  required  by  section  18  of  the  Worlanen's  Compensation  Law. 

The  statute  requires  the  notice  of  injui^  to  be  given  within  ten  days  after 
"  disability,"  not  within  ten  days  after  the  injury. 

Where  it  appears  that  an  employee  continued  recnilarly  in  the  discharge 
of  his  duties  until  the  date  of  his  (usability  and  died  witmn  ten  days  there- 
after, and  that  within  thirty  days  after  his  death  notice  of  the  injury  was 
given,  the  statute  is  complied  with.     Gibbons  v.  Marx  &  RawoUe,  Inc.,  142. 

4.  Method  of  determinina  average  annual  earnings  and  average  weekly  xoagee 
where  claimant  has  worked  seven  days  a  week  during  year  before  acciaenl  — 
Workmen*s  Compensation  Law,  section  14,  construed.  In  subdivisions  1  and 
2  of  section  14  of  the  Workmen's  Compensation  Law,  providing  that  in 
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WORKMEN'S  COMPXNSATION  LAW  —  Continued. 
oases  included  within  such  subdivisions  the  average  annual  earnings  shall 
consist  of  300  times  the  average  daily  wage  or  salajry,  the  number  300  was 
selected  because  it  bears  an  approximately  close  relation  to  the  number 
of  working  days  in  the  year,  Sundays  and  holidays  excluded. 

But  where  an  employee  has  worked  seven  days  a  week  for  substantially 
the  entire  year,  the  method  of  determining  his  average  earnings  indicated 
in  either  subdivision  1  or  2  would  be  an  injustice  to  him,  and  his  claim 
falls  within  subdivision  3  which  provides  for  a  case  where  ''  either  of  the 
foregoing  methods  of  arriving  at  the  annual  average  earnings  of  an  injured 
emmoyee  cannot  reasonably  and  fairly  be  applied." 

Where  the  Commission  has  ascertained  that  in  a  case  where  an  employee 
has  worked  seven  days  a  week  for  the  entire  year,  the  use  of  the  number 
332  instead  of  300  dOFects  a  fair  and  reasonaole  result,  the  method  used 
is  protected  by  the  statute.     Prentice  v.  New  York  State  Railway  a,  144. 

5.  Adopted  chUd  not  an  heir  at  law  and  next  of  kin  of  father  of  adopting 
parent  —  8w:h  chUd  not  entitled  to  award  upon  .death  of  father  of  adopHnq 
parent  —  Domestic  Relations  Law,  section  114,  construed.  A  legally  adopted 
child  of  the  daughter  of  a  deceased  employee,  who  was  dependent  upon 
him  at  the  time  of  the  accident,  is  not  an  heir  at  law  and  next  of  kin  of  the 
deceased,  so  as  to  be  entitled  to  an  award  under  the  Workmen's  Compensa- 
tion Law. 

Under  section  114  of  the  Domestic  Relations  Law,  an  adopted  child  by 
reason  of  such  adoption  does  not  become  an  heir  at  law  and  next  of  kin 
of  the  father  of  its  adopting  parent.  Winkler  v.  New  York  Car  Wheel 
Co,,  239. 

6.  Plasterer  injured  while  repairing  plaster  in  apartment  house  far  owwir 
and  operator  thereof,  not  erUitlea  to  an  award,  A  plasterer  emi)loyed  by  the 
hour  by  the  owner  and  operator  of  an  apartment  house  to  repair  the  plaster, 
who  was  injured  while  so  engaged  on  October  8,  1916,  is  not  entitled  to  an 
award  under  the  Workmen's  Compensation  Law,  as  it  existed  on  the  date 
of  the  injury.     Solomon  v.  Bonis,  672. 

Lifting  heavy  weights  —  rupture.     Matter  of  Alpert,  902. 

Verbal  notice  of  accident.     Matter  of  BerissOf  958. 

Insufficient  notice.     Matter  of  Gordon,  959. 

Jimk  dealers  —  storing  bottles  —  hazardous  employment.  Matter  of 
Kronberger,  900. 

TONKEBS,  CIT7  07. 

City  judge  —  appointment  by  mayor. 
See  Court. 

App.  Div.— Vol.  CLXXXL       66 
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